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CHAPTER  XV. 
Compensation  When  Pabt  of  a  Teact  is  Taken. 

Section  236.  Just  Compensation  Includes  Damages  to  Remaining  Land. 

237.  Measure  of  Damages  when  Part  of  a  Tract  is  Taken. 
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244.  Measure  of  Damages  when  one  Railroad  is  Laid  out  across 

Another. 

245.  Measure  of  Damages  when  a  Telegraph  Line  is  Laid  out 

along  a  Railroad  Location. 

§  236.  Just  Compensation  Includes  Damages  to  Remain- 
ing Land. 

It  is  well  settled  that,  when  part  of  a  tract  of  land  is 
taken  for  the  public  use,  the  just  compensation  to  which 
the  owner  is  entitled  by  the  constitution  includes  the  dam- 
ages to  the  remainder  of  the  tract  resulting  from  the  tak- 
ing as  well  as  the  value  of  the  land  taken.1    In  other  words, 

1.  Bauman  v.  Ross,  167  U.  S.  548,  Lumber   Co.   v.   United   States,    16 

574,   42   L.   ed.   270,   283.     "  Conse-  C.  C.  A.  460,  69  Fed.  320;  United 

quently  when  part  only  of  a  parcel  States    v.    Nahant,    153    Fed.    520; 

of  land  is  taken  for  a  highway,  the  Heyward  v.  United  States,  46  Ct. 

value  of  that  part  is  not  the  sole  CI.  484 ;  Archer  v.  United  States,  47 

measure    of    the    compensation    or  Ct.  CI.  248. 

damages  to  be  paid  to  the  owner;  Alabama. —  Hooper  v.   Savannah, 

but  the  incidental  injury  or  benefit  etc.,  R.  R.  Co.,  69  Ala.  592 ;  Alabama 

to  the  part  not  taken  is  to  be  con-  Central  R.  R.  Co.  v.  Musgrove,  169 

sidered.     When  the  part  not  taken  Ala.  424,  53  So.  1009. 

is  left  in  such  shape  or  condition  as  Arkansas. —  St.    Louis,    etc.,    Ry. 

to  be  in  itself  of  less  value  than  Co.  v.   Maxfield  Co.,   94  Ark.   135, 

before,  the  owner  is  entitled  to  addi-  126  S.  W.  83,  26  L.  R.  A.   (N.  S.) 

tional   damages   on   that   account."  1111;   Stuttgart,  etc.,  R.  R.  Co.  v. 

See  also  to  same  effect,  Kocourek,  101  Ark.  47,  141  S.  W. 

United  States. —  Sharp  v.  United  511. 
States,  191  U.  S.  341,  48  L.  ed.  211 ;  California.—  McDougald  v.  South- 
United  States  v.  Grizzard,  219  U.  S.  em  Pacific  R.  R.  Co.,  162  Cal.  1, 
180,   55   L.   ed.    165;   High  Bridge  120  Pac.  766. 
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the  "just  compensation"  guaranteed  by  the  constitution 
implies  not  merely  the  value  of  so  much  land  separately 
from  its  connection  with  the  whole  tract,  but  the  injury  or 
loss  to  the  whole  estate  caused  by  taking  from  it  the  part 
which  is  so  appropriated.    Compensation  is  awarded  not 


Colorado. —  Lavelle  v.  Julesburg, 
49  Colo.  290,  112  Pac.  774. 

Connecticut.  —  Imlay  v.  Union 
Branch  E.  R.  Co.,  26  Conn.  249,  68 
Am.  Dec.  392 ;  New  York,  etc.,  R.  R. 
Co.  v.  New  Haven,  81  Conn.  581,  71 
Atl.  780. 

District  of  Columbia. —  District  of 
Columbia  v.  Moore,  5  App.  D.  C.  497. 

Georgia. —  Selma,  etc.,  R.  R.  Co. 
v.  Redwine,  51  Ga.  470;  Central 
Georgia  Power  Co.  v.  Mays,  137  Ga. 
120,  72  S.  E.  900;  Central  Georgia 
Power  Co.  v.  Preston,  137  Ga.  347, 
73  S.  B.  505;  Potts  v.  Atlanta,  140 
Ga.  431,  79  S.  E.  110 ;  Flemister  v. 
Central  Georgia  Power  Co.,  140  Ga. 
511,  79  S.  E.  148. 

Illinois. — Wabash,  etc.,  R.  R.  Co. 
v.  McDougall,  126  111.  Ill,  18  N.  E. 
291,  1  L.  R.  A.  207,  9  Am.  St.  Rep. 
539 ;  Miller  v.  Sterling,  198  111.  523, 
65  N.  E.  132 ;  West  Skokie  Drainage 
District  v.  Dawson,  243  111.  175,  90 
N.  E.  377;  Herrin,  etc.,  R.  R.  Co.  v. 
Nolte,  243  111.  594,  90  N.  E.  1097; 
East  St.  Louis,  etc.,  Ry.  Co.  v. 
Illinois  State  Trust  Co.,  248  III.  559, 
94  N.  E.  149 ;  Price  v.  Union  Drain- 
age District,  253  111.  114,  97  N.  E. 
243;  Trustees  of  Schools  v.  Harsh- 
man,  262  111.  72,  104  N.  E.  235 ;  Otis 
Elevator  Co.  v.  Chicago,  263  111.  419, 
105  N.  E.  338. 

Indiana. —  Baltimore,  etc.,  R.  R. 
Co.  v.  Lansing,  52  Ind.  229 ;  Indiana, 
etc.,  Ry.  Co.  v.  Allen,  113  Ind.  308, 
14  N.  E.  451,  3  Am.  St.  Rep.  650; 
Toledo,  etc.,  Ry.  Co.  v.  Wagner,  171 
Ind.  185,  85  N.  E.  1024 ;  Indianapolis, 
etc.,  Traction  Co.  v.  Wiles,  175  Ind. 
236,  91  N.  E.  161,  729 ;  Glendenning 
v.  Stahley,  173  Ind.  674,  91  N.  E. 
234;  Cleveland,  etc.,  Ry.  Co.  v. 
Hadley,  179  Ind.  429,  101  N.  E.  473, 
45  L.  R.  A.  (N.  S.)  796;  Consoli- 
dated Traction  Co.  v.  Jordan,  36 
Ind.  App.  156,  75  N.  E.  301,  4  St. 
Ry.  Rep.  285;  Indianapolis  North- 
ern Traction  Co.  v.  Dunn,  37  Ind. 


App.  248,  76  N.  E.  269,  4  St.  Ry. 
Rep.  285;  White  v.  Cincinnati,  etc., 
R.  R.  Co.,  34  Ind.  App.  287,  71  N.  E. 
276 ;  Union  Traction  Co.  v.  Pfeil,  39 
Ind.  App.  51,  78  N.  E.  1052,  5  St 
Ry.  Rep.  263. 

Iowa. —  Haggard  v.  Algona  School 
District,  113  Iowa  486,  85  N.  W. 
777;  Klopp  v.  Chicago,  etc.,  R.  R. 
Co.,  142  Iowa  474,  119  N.  W.  373; 
Lewis  v.  Omaha,  etc.,  Ry.  Co.,  158 
Iowa  137,  138  N.  W.  1092. 

Kansas. —  Dickinson  County  Com- 
missioners v.  Hogan,  39  Kan.  606, 
18  Pac.  611;  Kansas  Postal  Tel. 
Cable  Co.  v.  Leavenworth,  etc., 
Bridge  Co.,  89  Kan.  418,  131  Pac. 
143. 

Kentucky. —  Louisville,  etc.,  R.  R. 
Go.  v.  White  Villa  Club,  154  Ky.  773, 
159  S.  W.  983. 

Louisiana. — Louisiana,  etc.,  Navi- 
gation Co.  v.  Jones,  113  La.  29,  36 
So.  877. 

Maryland.  —  Baltimore  v.  Balti- 
more, etc.,  Steamboat  Co.,  104  Md. 
585,  65  Atl.  353 ;  Baltimore  v.  Gar- 
rett, 120  Md.  608,  87  Atl.  1057; 
Baltimore  v.  Johnson,  123  Md.  320, 
91  Atl.  156 ;  Patterson  v.  Baltimore, 
124  Md.  153,  91  Atl.  966;  Brack  v. 
Baltimore,  125  Md.  378,  93  Atl.  994. 

Massachusetts. — Commonwealth  v. 
Coombs,  2  Mass.  489;  Presbrey  v. 
Old  Colony,  etc.,  Ry.  Co.,  103  Mass. 
1;  Edmands  v.  Boston,  108  Mass. 
535;  Tucker  v.  Massachusetts  Cen- 
tral R.  R.  Co.,  118  Mass.  546;  Taft 
v.  Commonwealth,  158  Mass.  526, 
33  N.  E.  1046;  Lincoln  v.  Common- 
wealth, 164  Mass.  368,  41  N.  E.  489 ; 
Rourke  v.  Central  Massachusetts 
Electric  Co.,  177  Mass.  46,  58  N.  E. 
470. 

Minnesota.  —  Minneapolis,  etc., 
Traction  Co.  v.  Harkins,  108  Minn 
478,  122  N.  W.  450. 

Missouri. —  Chicago  Great  West- 
ern R.  R.  Co.  v.  Kemper,  256  Mo. 
279,  166  S.  W.  291. 
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merely  for  the  property  taken,  but  for  the  taking  of  the 
property.  The  remaining  land  is  not  taken,  but  the  dam- 
age to  such  land  results  from  the  taking  and  must  be 
included  when  compensation  for  the  taking  is  reckoned. 
This  distinction  is  of  the  utmost  importance.2 

§  237.  Measure  of  Damages  when  Part  of  a  Tract  is 
Taken. 

The  measure  of  compensation  when  part  of  a  tract  is 
taken  is  the  difference  between  the  fair  market  value  of 
the  whole  before  the  taking  and  the  fair  market  value  of 
what  remains.3    The  question  for  the  tribunal  which  makes 


Nebraska.  —  Scace  v.  Wayne 
County,  72  Neb.  162,  100  N.  W.  149 ; 
Kayser  v.  Chicago,  etc.,  E.  R.  Co., 
88  Neb.  343,  129  N.  W.  554. 

New  Jersey.  —  Somerville,  etc., 
K.  R.  Co.  v.  Doughty,  22  N.  J.  L. 
495;  Paterson,  etc.,  R.  R.  Co.  v. 
Newark,  61  N.  J.  L.  80,  38  Atl.  689. 

New  York.—  South  Buffalo  Ry. 
Co.  v.  Kirkover,  176  N.  Y.  301,  68 
N.  E.  366,  2  St  Ry.  Rep.  733 ;  In  re 
Bensel,  135  N.  Y.  Supp.  915,  151 
App.  Div.  451. 

North  Carolina.  —  Lambeth  v. 
Southern  Power  Co.,  152  N.  C.  371, 
67  S.  E.  921 ;  Lloyd  v.  Venable,  168 
N.  C.  531,  84  S.  E.  855. 

Ohio. —  Kramer  v.  Cleveland,  etc., 
R.  R.  Co.,  1  Ohio  Dec.  474 ;  Grant  v. 
Hyde  Park,  67  Ohio  St.  166,  65 
N.  E.  891. 

Pennsylvania. —  Beck  v.  Pennsyl- 
vania, etc.,  R.  R.  Co.,  148  Pa.  271, 
23  Atl.  900,  33  Am.  St.  Rep.  822. 

Texas. —  Hamilton  County  v.  Gar- 
rett, 62  Tex.  602 ;  International,  etc., 
R.  R.  Co.  v.  Bell  (Tex.  Civ.  App.), 
130  S.  W.  634. 

Washington.  —  State  v.  Chelan 
County  Court,  69  Wash.  189,  124 
Pac.  484;  Idaho,  etc.,  Ry.  Co.  v. 
Coey,  73  Wash.  291,  131  Pac.  810. 

Wisconsin. —  Snyder  v.  Western 
Union  R.  R.  Co.,  25  Wis.  60;  Pierce 
v.  Chicago,  etc.,  R.  R.  Co.,  137  Wis. 
550,  119  N.  W.  297;  Jeffery  v.  Chi- 
cago, etc.,  Ry.  Co.,  138  Wis.  1,  119 
N.  W.  879 ;  Wolf  v.  Green  Bay,  etc., 
R.  R.  Co.,  140  Wis.  337,  122  N.  W. 
743;   Jeffery   v.   Osborne,   145   Wis. 


351,  129  N.  W.  931;  Hauge  v.  La 
Crosse,  etc.,  Ry.  Co.,  148  Wis.  288, 
134  N.  W.  368. 

2.  See  infra,  §  253. 

3.  Alabama. — Alabama  Central  R. 
R.  Co.  v.  Musgrove,  169  Ala.  424, 
53  So.  1009. 

Arkansas.—  St.  Louis,  etc.,  Ry. 
Co.  v.  Maxfield  Co.,  94  Ark.  135,  126 
S.  W.  83,  26  L.  R.  A.  (N.  S.)  1111. 

California. —  McDougald  v.  South- 
ern Pacific  R.  R.  Co.,  162  Cal.  1, 
120  Pac.  766. 

Connecticut. —  New  York,  etc.,  R. 
R.  Co.  v.  New  Haven,  81  Conn.  581, 
71  Atl.  780. 

Illinois. —  West  Skokie  Drainage 
District  v.  Dawson,  243  111.  175,  90 
N.  E.  377;  Price  v.  Union  Drainage 
District,  253  111.  114,  97  N.  E.  243; 
Trustees  of  Schools  v.  Harshman, 
262  111.  72,  104  N.  E.  235. 

Indiana. — Glendenning  v.  Stanley, 

173  Ind.  674,  91  N.  E.  234 ;  Indian- 
apolis, etc.,  Traction  Co.   v.  Wiles, 

174  Ind.  236,  91  N.  E.  161,  729; 
Consolidated  Traction  Co.  v.  Jordan, 
36  Ind.  App.  156,  75  N.  E.  301,  4  St. 
Ry.  Rep.  285. 

Iowa. —  Klopp  v.  Chicago,  etc.,  R. 
R.  Co.,  142  Iowa  474,  119  N.  W.  373. 

Kansas. —  Hamilton  v.  Atchison, 
etc.,  Ry  Co.,  95  Kan.  353,  148  Pac. 
648. 

Kentucky. —  Louisville,  etc.,  Ry. 
Co.  v.  Wilson,  165  Ky.  151,  176  S. 
W.  980. 

Maryland.—  Baltimore  v.  Garrett, 
120  Md.  608,  87  Atl.  1057 ;  Baltimore 
v.  Johnson,  123  Md.  320,  91  Atl.  156. 
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the  award  is  merely  how  much  less  is  the  tract  as  a  whole 
worth  with  a  piece  taken  out  of  it  or  an  easement  established 
over  or  through  it  than  it  was  worth  before  the  dismem- 
berment. It  necessarily  follows  that,  in  determining  the 
value  of  the  property  after  the  taking  for  the  purpose  of 
estimating  the  amount  of  depreciation,  the  tribunal  which 
assesses  the  damages  is  bound  to  take  into  consideration 
every  element  which  a  purchaser  willing  but'  not  obliged  to 
buy  would  consider.4  /One  of  these  elements  is  the  use  to 
which  the  land  taken  is  to  be  devoted,  if  it  is  such  a  use  as 
to  have  an  injurious  effect  upon  adjacent  lanoV/  Conse- 
quently the  condemning  party  is  bound  to  pay  for  damages 
from  the  construction  and  operation  of  its  works,  which 
would  not  by  themselves  constitute  a  taking  of  adjacent 
property  in  the  constitutional  sense,  or  even  be  actionable 
at  common  law,  and  which  are  not  necessarily  special  and 
peculiar  to  the  property  affected.5  The  only  damages 
which  need  not  be  considered  are  those  which  are  too 


Massachusetts. — Commonwealth  v. 
Coombs,  2  Mass.  489;  Edmands  v. 
Boston,  108  Mass.  535;  Rourke  v. 
Central  Massachusetts  Electric  Co., 
177  Mass.  46,  58  N.  E.  470. 

Minnesota. —  Minneapolis,  etc., 
Traction  Co.  v.  Harkins,  108  Minn. 
478,  122  N.  W.  450. 

Nebraska.  —  Kayser  v.  Chicago, 
etc.,  R.  R.  Co.,  88  Neb.  343,  129 
N.  W.  554. 

New  York.  —  South  Buffalo  Ry. 
Co.  v.  Kirkover,  176  N.  Y.  301,  68 
N.  E.  366. 

North  Carolina. —  Lambeth  v. 
Southern  Power  Co.,  152  N.  C.  371, 
67  S.  E.  921 ;  Raleigh,  etc.,  Ry.  Co. 
v.  Mecklenburg  Mfg.  Co.,  N.  C, 
85  S.  E.  390. 

Pennsylvania. —  Beck  v.  Pennsyl- 
vania, etc.,  R.  R.  Co.,  148  Pa.  271, 
23  Atl.  900,  33  Am.  St.  Rep.  822; 
Stephens  v.  Cambria,  etc.,  R.  R.  Co., 
242  Pa.  606,  89  Atl.  672 ;  Hoffman  v. 
Philadelphia,  250  Pa.  1,  95  Atl.  232. 

Texas. —  International,  etc.,  R.  R. 
Co.  v.  Bell  (Tex.  Civ.  App.),  130 
S.  W.  634. 

Washington. —  Idaho,  etc.,  Ry.  Co. 
v.  Coey,  73  Wash.  291,  131  Pac.  810. 

Wisconsin.  —  Pierce    v.    Chicago, 


etc.,  R.  R.  Co.,  137  Wis.  550,  119 
N.  W.  297;  American  States  Secu- 
rity Co.  v.  Milwaukee,  etc.,  R.  R. 
Co.,  139  Wis.  199,  120  N.  W.  844; 
Wolf  v.  Green  Bay,  etc.,  R.  R.  Co., 
140  Wis.  337,  122  N.  W.  743 ;  Jeffery 
v.  Osborne,  145  Wis.  351,  129  N.  W. 
931. 

4.  Kayser  v.  Chicago,  etc.,  R.  R. 
Co.,  88  Neb.  343,  129  N.  W.  554. 
When  part  of  a  tract  is  taken  for  a 
railroad,  the  difference  in  market 
value  is  the  test,  and  every  element 
that  a  purchaser  would  consider  is 
open,  such  as  smoke,  noise,  soot, 
cinders  and  vibration. 

5.  Taft  v.  Commonwealth,  158 
Mass.  526,  33  N.  E.  1046.  Within 
the  limits  within  which  the  legisla- 
ture can  legalize  what  at  common 
law  would  be  a  nuisance  no  petition 
can  be  maintained  if  the  quasi 
nuisance  is  the  only  damage  in- 
flicted on  the  plaintiff  under  the 
statute  relied  on.  The  infliction  of 
such  damage  is  not  regarded  as  a 
taking  of  land  sufficient  to  lay  a 
foundation  for  proceedings.  If  land 
is  taken,  the  extent  of  the  recovery 
may  be  affected  by  the  language  of 
the  particular  statute,   but,  gener- 
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remote  and  fanciful  to  affect  present  market  value6  and 
those  which,  although  caused  by  the  construction  or  oper- 
ation of  the  public  improvement  in  question,  do  not  arise 
from  the  taking  of  the  particular  property  which  is  the 
basis  of  the  claim.7 

On  the  other  hand  the  depreciation  of  the  fair  market 
value  operates  as  the  limit  of  the  owner's  recovery.  The 
damage  to  the  remaining  land  is,  as  already  stated,  based 
upon  the  use  for  which  the  land  is  taken.  Such  damage 
might  be  very  serious  if  part  of  a  large  tract  available  for 
residential  purposes  was  taken  for  a  railroad  and  nothing 
at  all  if  the  same  portion  was  taken  for  a  park.  The  pos- 
sibilities of  use  are  of  course  not  limited  by  the  condemning 
party's  original  plans,  and  the  tribunal  which  assesses 
damages  is  bound  to  consider  the  possibility  of  any  use 
which  could  be  justified  by  the  easement  taken.8    It  is  not 


ally  speaking,  so  far  as  by  taking  a 
part  of  the  petitioner's  land  a  source 
of  harm  is  brought  nearer  to  the 
part  which  is  left,  the  damage 
caused  by  the  increased  proximity 
may  be  recovered  for,  whether, 
apart  from  the  statute,  the  source 
of  harm  would  have  amounted  to  a 
nuisance  or  not.  See  also  Cowper 
Essex  v.  Acton  Local  Board,  14  App. 
Cas.  153,  58  L.  J.  Q.  B.  594,  61 
L.  T.  1 ;  McDougald  v.  Southern 
Pacific  R.  R.  Co.,  162  Cal.  1,  120 
Pac.  766 ;  Price  v.  Union  Drainage 
District,  253  111.  114,  97  N.  E.  243; 
Indianapolis  Northern  Traction  Co. 
v.  Dunn,  37  Ind.  App.  248,  76  N.  E. 
269,  4  St.  Ry.  Rep.  285.  Thus  when 
part  of  a  tract  is  taken  for  a  high- 
way, and  as  part  of  the  original  con- 
struction the  grade  is  changed,  the 
injury  resulting  therefrom  is  a 
proper  element  of  damages.  Balti- 
more v.  Garrett,  120  Md.  608,  87 
Atl.  1057 ;  Baltimore  v.  Johnson,  123 
Md.  320,  91  Atl.  156.  There  are  de- 
cisions that  an  injury  to  remaining 
land  cannot  be  considered  if  it  is 
one  suffered  by  the  general  public 
or  shared  with  those  whose  land 
was  not  taken.  Lavelle  v.  Jules- 
burg,  49  Colo.  290,  112  Pac.  774; 
Chicago  Great  Western  R.  R.  Co.  v. 
Kemper,  256  Mo.  279,  166  S.  W.  291, 


Ann.  Cas.  1915  D  815.  These  de- 
cisions seem  hardly  consistent  with 
the  principle  that  all  damages 
which  affect  market  value  can  be 
considered. 

6.  Glendenning  v.  Stahley,  173 
Ind.  674,  91  N.  E.  234 ;  Indianapolis 
Northern  Traction  Co.  v.  Dunn,  37 
Ind.  App.  248,  76  N.  E.  269,  4  St. 
Ry.  Rep.  285;  Kansas  Postal  Tel. 
Cable  Co.  v.  Leavenworth,  etc., 
Bridge  Co.,  89  Kan.  418,  131  Pac. 
143 ;  Louisville,  etc.,  Ry.  Co.  v.  Hall, 
143  Ky.  497,  136  S.  W.  905. 

7.  Thus  when  part  of  a  tract  is 
taken  for  a  railroad,  damages  re- 
sulting from  the  railroad  crossing  a 
street  upon  which  the  property 
abutted  cannot  be  considered.  Pres- 
brey  v.  Old  Colony,  etc.,  Ry.  Co., 
103  Mass.  1. 

8.  Georgia.' — Central  Georgia 
Power  Co.  v.  Preston,  137  Ga.  347, 
73  S.  E.  505. 

Illinois. —  East  St.  Louis,  etc.,  Ry. 
Co.  v.  Illinois  State  Trust  Co.,  248 
111.  559,  94  N.  E.  149. 

Iowa. —  Lewis  v.  Omaha,  etc.,  Ry. 
Co.,  158  Iowa  137,  138  N.  W.  1092; 
Purdy  v.  Waterloo,  etc.,  Ry.  Co., 
154  N.  W.  881. 

New  Jersey. —  Paterson,  etc.,  R. 
R.  Co.  v.  Newark,  61  N.  J.  L.  80, 
38  Atl.  689. 
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however  to  estimate  the  damages  upon  the  assumption  that 
the  use  most  disadvantageous  to  the  landowners  will  neces- 
sarily be  adopted,  but  should  consider  only  such  uses  as 
are  so  reasonably  probable  as  to  have  a  perceptible  effect 
upon  present  market  value.9  If,  for  example,  a  railroad  is 
laid  out  between  two  small  towns  which  have  no  immediate 
prospects  of  rapid  growth,  although  the  easement  taken 
might  justify  the  erection  of  an  embankment  twenty  feet 
high  covered  with  six  tracks  upon  which  heavy  trains  were 
passing  every  few  minutes  during  day  and  night,  as  a  mat- 
ter of  fact  a  single  track  line  at  grade  with  a  few  light  trains 
each  day  is  all  that  would  probably  be  constructed,  and,  just 
as  a  purchaser  would  not  allow  the  remote  possibility  of 
the  full  exercise  of  the  legal  rights  of  the  company  to  affect 
the  price  he  would  pay  for  land  adjacent  to  the  track,  so 
the  tribunal,  in  determining  market  value,  would  adopt  the 
same  considerations. 

It  is  also  not  to  be  considered  that  the  condemning  party 
may  act  negligently,  and  cause  unnecessary  damage.10  If 
it  does  so  act  the  owner  may  recover  additional  damages 
in  an  action  at  common  law.11 

The  doctrine  has  been  accepted  in  Massachusetts  that, 
when  the  damages  to  the  remaining  land  consist  of  the  prox- 
imity of  a  public  improvement  which  is  generally  looked 
upon  as  an  undesirable  neighbor,  such  as  a  railroad,  the 
owner  is  not  entitled  to  recover  the  entire  depreciation  in 

Wisconsin.  —  Pierce    v.    Chicago,  monwealth,  164  Mass.  368,  41  N.  E. 

etc.,   E.   E.   Co.,  137  Wis.   550,   119  489. 

N.  W.  297.  10.  Colorado. —  Farmers',  etc.,  Ir- 

9.  United      States.  —  Sharpe      v.  rigation  Co.  v.  Cooper,  54  Colo.  402, 

United  States,  50  C.  C.  A.  597,  112  130  Pac.  1004. 

Fed.  893,  57  L.  B.  A.  932.  Indiana.—  Cleveland,  etc.,  Ry.  Co. 

Indiana.—  Cleveland,  etc.,  Ey.  Co.  ▼■  Smith,  177  Ind.  524,  97  N.  E.  164 ; 

v.  Hadley,  179  Ind.  429,  101  N.  E.  Cleveland,  etc.,  Ey.  Co.  v.  Hadley, 

473 ;  Union  Traction  Co.  v.  Pfeil,  39  179  Ind-  429'  101  N-  E-  4?3. 

Ind.  App.  51,  78  N.  E.  1052,  5  St.  X"0  Jersey.—  Delaware,  etc.,   E. 

Ey.  Eep.  263.  R-  Co>  y*  Salmon>  1°  Vroom  299,  23 

Iowa.—  Stodghill  v.  Chicago,  etc.,  "^  Bep\  214r      _  n  , 

■R    n   To    4<?  Iowa  26   22  Am   Ren  Pennsylvania.— Ealston  v.  Sharon 

E   E.  CO,  43  Iowa  26,  22  Am.  Eep.      Hm>  ^  pa    gupM    ct  gg0 

2     '  rr  „    „  ,      m  ,  Utah.—  O'Neill  v.  San  Pedro,  etc. 

Kansas.  -  Kansas      Postal      Tel.      R  R  Co  _  3g  utah  475>  m  pac'        • 

Cable    Co.     v.    Leavenworth,     etc.,  Vermont.— Waterman  v  Connecti- 

Bridge  Co.,  89  Kan.  418,  131  Pac.  cut,  etc,  R.  E.  Co,  30  Vt.  610,  73 

143.  Am.  Dec.  326. 

Massachusetts. —  Lincoln  v.  Com-  11.  Infra,  §  470. 
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the  market  value  of  his  land,  but  only  so  much  as  is  due  to 
the  presence  of  the  structure  within  his  former  bounds, 
instead  of  just  outside  them,  since,  in  strictness  this  is  all 
of  the  injury  that  is  due  to  the  taking  of  the  owner's  land.12 
It  cannot  be  said  however  that  this  rule  has  been  generally 
followed  elsewhere,  and  it  has  been  expressly  repudiated  in 
some  of  the  states.13 

While  it  is  frequently  said  that  the  owner  is  entitled  to 
recover  the  market  value  of  the  land  taken  and  damages  to 
the  remaining  land,14  it  is  not  necessary  that  the  award  be 


12.  In  Walker  v.  Old  Colony,  etc., 
Ey.  Co.,  103  Mass.  10,  4  Am.  Rep. 
509,  a  portion  of  a  tract  was  taken 
for  a  railroad.  The  court  said, 
"By  taking  a  part  of  the  petition- 
er's land  the  corporation  is  enabled 
to  exercise  its  franchise  so  much 
nearer  to  his  house,  and,  it  may 
be,  much  more  injuriously.  So  far 
as  it  is  more  injurious,  to  that 
extent  the  damages  for  taking  the 
land  should  be  increased.  The  in- 
crease is  not  additional  damages 
for  the  probable  results  of  the  ex- 
ercise of  the  franchise,  but  compen- 
sation for  the  greater  injury  to  the 
whole  premises  involved  in  the 
character  of  the  purpose  for  which 
a  part  is  taken.  The  ruling  re- 
quested by  the  respondent,  that  de- 
preciation of  value  '  arising  from 
the  proximity  of  the  road  and 
running  of  the  trains '  should  be 
excluded  from  consideration,  in 
the  assessment  of  damages,  was 
properly  refused.  Such  deprecia- 
tion should  be  considered,  so  far 
as  it  is  due  to  proximity  secured 
by  means  of  taking  a  part  of  the 
petitioner's  land,  and  would  not 
have  resulted  but  for  such  taking. 
On  the  other  hand,  the  testimony 
of  the  witness  offered  by  the  pe- 
titioner and  admitted,  as  to  '  how 
much  in  his  opinion  the  estate  was 
depreciated  by  the  construction  of 
the  road ; '  and  the  direction  to  the 
jury  '  that  they  might  assess  dam- 
ages for  these  causes  as  well  as 
others,'  gave  too  broad  a  range  to 


the  estimate  of  the  damages  to 
which  the  petitioner  was  entitled. 
His  lot  contained  but  half  an  acre. 
If  the  road  had  been  constructed 
close  to  his  land,  but  without  tak- 
ing any  part  of  it,  he  would  have 
had  no  right  to  recover  for  any 
depreciation  in  the  value  of  his 
property  by  reason  of  the  several 
causes  to  which  these  rulings  relate. 
It  is  only  so  far  as  the  annoyances 
and  inconvenience  arising  from 
these  causes  are  increased  by  rea- 
son of  the  taking  of  a  part  of  the 
land,  that  they  are  to  be  consid- 
ered as  an  incident  of  such  taking, 
in  estimating  the  damages  or  de- 
preciation of  value.  The  petition- 
er's lot  did  not,  apparently,  give 
him  that  right  and  power  of  ex- 
clusion to  such  an  extent  that  the 
whole  depreciation  in  the  value  of 
his  property  by  the  construction  of 
the  road  can  be  supposed  to  be  due 
to  the  taking  of  a  part  of  his  land 
and  the  causes  directly  affecting 
the  premises."  See  also  Wellington 
v.  Boston,  etc.,  R.  R.  Co.,  158  Mass. 
185,  33  N.  E.  393. 

13.  See  for  example  Haggard  v. 
Algona  School  District,  113  Iowa 
486,  85  N.  W.  777 ;  Minneapolis,  etc., 
Traction  Co.  v.  Harkins,  108  Minn. 
478,  122  N.  W.  450.  See  also  Baker 
v.  Boston  Elevated  Ry.  Co.,  183 
Mass.  178,  60  N.  E.  711. 

14.  See  for  example  South  Buf- 
falo Ry.  Co.  v.  Kirkover,  176  N.  Y. 
301,  68  N.  E.  366,  2  St.  Ry.  Rep. 
733. 
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separated  into  these  items,15  as  the  fundamental  question 
is  the  depreciation  in  value  of  the  entire  tract  by  reason 
of  the  taking.  It  is  not  necessarily  error,  however,  to  allow 
the  award  to  be  divided.16  In  such  case  the  land  is  to  be 
valued  as  a  portion  of  the  tract  of  which  it  is  a  part  and 
not  as  if  it  stood  alone,17  but  a  separate  award  should  not 
be  given  for  the  value  of  the  land  taken,  considering  the 
entire  tract,  and  another  sum  for  the  damages  to  the  remain- 
ing land,  for  in  such  case  the  same  damage  would  be  paid 
for  twice.18 

When  the  damage  to  the  owner's  remaining  property  can 
be  avoided  by  grading  or  repairs,  and  the  reasonable  cost 
of  such  work  is  less  than  the  decrease  in  the  market  value 
of  the  real  estate,  such  cost  forms  the  measure  of  damages.19 
Unless  the  injury  to  the  remaining  land  is  so  severe  as  to 
render  it  useless  for  any  purpose,  the  condemning  party 
is  not  bound  to  pay  the  full  value  of  the  entire  tract,  even 
if  the  owner  has  abandoned  all  use  of  the  property.20  The 
prospect  of  restoring  the  property  to  its  original  condition 
must  however  be  reasonably  certain ;  the  owner  is  not  bound 
to  enter  upon  a  doubtful  and  speculative  undertaking  for 
the  reclamation  of  his  property.21  So  also  the  restoration 
must  be  possible  without  going  outside  the  remaining  por- 
tion of  the  tract  in  controversy.    The  owner 's  right  to  com- 

15.  Central  Georgia  Power  Co.  v.  Massachusetts. — Cornell-Andrews 
Preston,  137  Ga.  347,  73  S.  B.  505;  Smelting  Co.  v.  Boston,  etc.,  R.  R. 
Geohegan  v.  Union  Elevated  Ry.  Co.,  Co.,  202  Mass.  585,  89  N.  B.  118, 
258  111.  352,  101'  N.  B.  577 ;  Hutches  209  Mass.  298,  95  N.  E.  887. 

v.  Hohokus,  82  N.  J.  L.  140,  81  Atl.  Pennsylvania. —  Kersey  v.  Schuyl- 

658;  Hauge  v.  La  Crosse,  etc.,  Ry.  kill  River,  etc.,  R.  R.  Co.,  133  Pa. 

Co.,  148  Wis.  288,  134  N.  W.  368.  234,  19  Atl.  553,  7  L.  R.  A.  409,  19 

16.  Central  Georgia  Power  Co.  v.  Am.  St.  Rep.  632,  and  see  also  infra, 
Preston,  137  Ga.  347,  73  S.  W.  505.  §  460. 

17.  West    Skokie    Drainage    Dis-  20.  San  Pedro,  etc.,  R.  R.  Co.  v. 
trict   v.    Dawson,    243   111.    175,    90  Salt   Lake   City,    32   Utah    305,    90 
N.    E.    377;    Krier    v.    Milwaukee  Pac.  565,  11  L.  R.  A.  (N.  S.)  645. 
Northern  Ry.  Co.,  139  Wis.  207,  120  21.  Heyward  v.  United  States,  46 
N.  W.  847.  Ct,  CI.  484.    Damages  cannot  be  en- 

18.  Jeffery  v.  Chicago,  etc.,  R.  R.  hanced  by  the  owner's  inactivity  but 
Co.,  138  Wis.  1,  119  N.  W.  879.  in   the   absence    of   proof    that    an 

19.  Illinois. —  Peck  v.  Chicago  effort  to  avoid  the  damage  was  prac- 
Rys.  Co.,  270  111.  34,  110  N.  E.  414.  ticable,   a  failure  to   make  the  at- 

Maryland. — Webb    v.     Baltimore,  tempt  would  not  diminish  damages 

etc.,  R.  R.  Co.,  114  Md.  216,  79  Atl.  actually  suffered.    Cornell-Andrews 

193;  Baltimore  V.  Garrett,  120  Md.  Smelting  Co.  v.  Boston,  etc.,  R.  R. 

608,  87  Atl.  1057.  Co.,  202  Mass.  585,  89  N.  E.  118. 
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pensation  cannot  be  made  to  depend  upon  the  question 
whether  adjacent  land  could  be  easily  bought.22  On  the 
other  hand,  when  an  owner,  knowing  that  a  taking  is  about 
to  be  made,  acquires  property  which  will  be  rendered  less 
accessible  by  the  taking,  and  makes  an  exorbitant  claim 
for  damages,  his  case  will  not  commend  itself  to  the  court.23 
The  burden  of  proof  is  upon  the  owner  to  show  that  the 
taking  of  part  of  his  property  will  cause  damage  to  the 
remainder,  and  unless  he  shows  such  damage  by  affirmative 
evidence,  furnishing  a  basis  from  which  a  reasonable  and 
proper  estimate  of  the  amount  thereof  can  be  made,  his 
compensation  will  be  limited  to  the  value  of  the  land 
taken ; 2i  and  it  is  of  course  competent  for  the  condemning 
party  to  rebut  such  evidence.25 

§  238.  Elements  of  Damage  which  are  Recoverable. 

The  different  elements  of  damage  to  remaining  land 
recoverable  when  part  of  a  tract  is  taken  are  as  numerous 
as  the  possible  forms  of  injury.  The  size  and  shape  in 
which  the  remainder  of  the  parcel  is  left  is  sometimes,  such 
that  the  land  cannot  be  put  to  its  most  advantageous  use,28 

22.  Jeffery  v.  Osborne,  145  Wis.  Ind.  537;  Chicago,  etc.,  Ey.  Co.  v. 
351,  129  N.  W.  931.     The  right  of      Ader,  110,  N.  E.  67. 

the  owner  to  apply  to  the  county  Louisiana. —  Louisiana   Ry.,   etc., 

commissioners  to  lay  out  a  private  Co.   v.   Sarpy,   125  La.  388,   51   So. 

way  for  his  benefit  to  replace  one  433. 

that  has  been  lost  may  however  be  Minnesota. —  Minneapolis,         etc., 

considered.   Cornell-Andrews  Smelt-  Traction    Co.    v.    Friendshuh,    108 

ing  Co.  v.  Boston,   etc.,  R.  R.  Co.,  Minn.  492,  122  N.  W.  451. 

215  Mass.  381,  102  N.  E.  625.  Massachusetts. —  Lincoln  v.   Com- 

23.  Champlain  Stone  &  Sand  Co.  monwealth,  164  Mass.  368,  376,  41 
v.  State,  66  Misc.    (N.  Y.)  434,  123  N.  E.  489. 

N.  Y.  Supp.  546.  Missouri. —  St.    Louis    v.    Brown, 

24.  Hingham    v.    United    States,      155  Mo.  545,  566,  56  S.  W.  298. 

161    Fed.    295,    15    Ann.    Cas.    105;  New  Jersey. —  Readington  v.  Dil- 

Postal  Telegraph  Cable  Co.  v.  Pey-  ley,  24  N.  J.  L.  209. 

ton,   124   Ga.    746,    52   S.   E.   803,   3  Pennsylvania. —  Perrysville,     etc., 

L.    R.    A.    (N.    S.)    333;    Watts    v.  Plank  Road  Co:  v.  Ramage,  20  Pa. 

Norfolk  &  Western  Railroad  Co.,  39  95. 

W.  Va.  196,  19  S.  E.  521,  23  L.  R.  A.  So    when    part   of   a    ranch    was 

674,  45  Am.  St.  Rep.  894.  taken,   it   may   be   shown   that   the 

25.  Illinois,  etc.,  R.  R.  Co.  v.  part  taken  was  available  for  a 
Switzer,  117  111.  399,  7  N.  E.  664,  building  site,  and  that  the  rest  of 
57  Am.  Rep.  875.  the  ranch  was  too  rough.     Denver, 

26.  Indiana. — White  Water  Val-  etc.,  Tly.  Co.  v.  Howe,  49  Colo.  256, 
ley,  etc.,  R.  R.  Co.  v.  McClure,  29  112  Pac.  779. 
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or  one  portion  of  the  tract  cut  off  from  convenient  access 
to  the  remainder.27  So  also  access  from  the  remaining 
land  to  the  nearest  highway  is  sometimes  made  difficult.28 
All  of  these  injurious  results  are  elements  to  be  considered. 
With  respect  to  surface  water  there  must  necessarily  be 
a  difference  of  opinion  in  respect  to  the  damages  recover- 
able.   It  is  everywhere  held  that  injury  to  the  remaining 


27.  United  States. —  Patterson  v. 
Iaeger,  etc.,  Ey.  Co.,  102  C.  C.  A. 
95,  178  Fed.  649. 

Arkansas. —  St.  Louis,  etc.,  R.  R. 
Co.  v.  Anderson,  39  Ark.  167. 

Illinois. —  Peoria,  etc.,  R.  R.  Co. 
v.  Sawyer,  71  111.  361 ;  Chicago,  etc., 
R.  R.  Co.  v.  Greiny,  137  111.  628,  25 
N.  B.  798. 

Indiana. —  Cleveland,  etc.,  Ry.  Co. 
v.  Smith,  177  Ind.  524,  97  N.  E.  164; 
Chicago,  etc.,  Ry.  Co.  v.  Ader,  110 
N.  E.  67. 

Iowa. —  Bell  v.  Chicago,  etc.,  R. 
R.  Co.,  74  Iowa  343,  37  N.  W.  768. 

Kansas. — Atchison,  etc.,  R.  R.  Co. 
v.  Gough,  29  Kan.  94  (cost  of  mak- 
ing crossings) ;  St.  Louis,  etc.,  Ry. 
Co.  v.  McAuliff,  43  Kan.  185,  23 
Pac.  112. 

Louisiana. — Vicksburg,  etc.,  R.  R. 
Co.  v.  Dillard,  35  La.  Ann.  1045; 
New  Orleans,  etc.,  R.  R.  Co.  v.  Mur- 
rell,  36  La.  Ann.  344. 

Maine. —  Mason  v.  Kennebec,  etc., 
R.  R.  Co.,  31  Me.  215. 

Massachusetts. —  Presbrey  v.  Old 
Colony,  etc.,  Ry.  Co.,  103  Mass.  1. 

Michigan. —  Grand  Rapids,  etc., 
R.  R.  Co.  v.  ChesjDro,  74  Mich,  466, 
42  N.  W.  66. 

Minnesota. — Sherwood  v.  St  Paul, 
etc.,  Ry.  Co.,  21  Minn.  127. 

Nebraska. —  Omaha  Southern  R. 
R.  Co.  v.  Todd,  39  Nebr.  818,  58 
N.  W.  289;  Fremont,  etc.,  R.  R. 
Co.  v.  Bates,  40  Nebr.  381,  58  N.  W. 
959. 

New  Jersey. — Somerville,  etc.,  R. 
R.  Co.  v.  Doughty,  22  N.  J.  L.  495. 

Oregon. —  Putnam  v.  Douglas 
County,  6  Ore.  328,  25  Am.  Rep. 
527. 

Pennsylvania. —  Pittsburgh,  etc., 
R.  R.  Co.  v.  Vance,  115  Pa.  325,  8 
Atl.  764. 


Terns. —  Texas,  etc.,  R.  R.  Co.  v. 
Durrett,  57  Tex.  48. 

Washington. —  Idaho,  etc.,  Ry.  Col 
v.  Coey,  73  Wash.  291,  131  Pac.  810. 

28.  United  States. — United  States 
v.  Welch,  217  U.  S.  333,  54  L.  ed. 
787,  28  L.  R.  A.  (N.  S.)  385,  19  Ann. 
Cas.  680 ;  United  States  v.  Grizzard, 
219  U.  S.  180,  55  L.  ed.  165,  31 
L.  R.  A.  (N.  S.)  1135. 

Alabama.' — Hooper  v.  Savannah, 
etc.,  R.  R.  Co.,  69  Ala.  529. 

Arkansas. —  Little  Rock,  etc.,  R. 
R.  Co.  v.  Allen,  41  Ark.  431. 

Colorado. —  Lavelle  v.  Julesburg, 
49  Colo.  290,  112  Pac.  774. 

Connecticut. —  Norwalk  v.  Pod- 
more,  86  Conn.  658,  86  Atl.  852. 

Illinois. —  Rock  Island,  etc.,  R.  R. 
Co.  v.  Gordon,  184  111.  456,  56  N.  E. 
810. 

Indiana. —  Union,  etc.,  Stock 
Yard  Co.  v.  Moore,  80  Ind.  458. 

Massachusetts. — Cornell-Andrews 
Smelting  Co.  v.  Boston,  etc.,  R.  R. 
Co.,  202  Mass.  585,  89  N.  E.  118, 
209  Mass.  298,  95  N.  E.  887,  215 
Mass.  381,  102  N.  E.  625. 

Missouri. —  Kansas  City,  etc.,  R. 
R.  Co.  v.  Farrell,  76  Mo.  183;  Chi- 
cago, etc.,  R.  R.  Co.  v.  Miller,  106 
Mo.  458,  17  S.  W.  499. 

Ohio. —  Hatch  v.  Cincinnati,  etc.; 
R.  R.  Co.,  18  Ohio  St.  92. 

Pennsylvania. — Watson  v.  Pitts- 
burg, etc.,  R.  R.  Co.,  37  Pa.  469. 

Tennessee. —  Frater  v.  Hamilton 
County,  90  Tenn.  661,  19  S.  W.  233. 

Virginia. —  Richmond,  etc.,  R.  R. 
Co.  v.  Chamblin,  100  Va.  401,  41 
S.  E.  750. 

Washington. —  Chicago,  etc.,  Ry. 
Co.  v.  Thayer,  65  Wash.  402,  118 
Pac.  318. 

So  also  of  access  to  tide-water. 
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land  by  obstructing  or  increasing  the  flow  of  surface  water 
may  be  recovered.29  In  such,  case  it  makes  no  difference 
whether  the  condemning  party  will  do  no  more  than  a  pri- 
vate adjoining  owner  might  lawfully  do.  The  owner  of 
the  land  taken,  while  he  owned  the  land,  had  the  right  to 
prevent  its  being  used  in  such  a  way  as  to  obstruct  the  flow 
of  surface  water  from  his  other  land,  or  to  turn  surface 
water  upon  it,  and  the  loss  of  that  right  is  one  of  the  results 
of  the  taking  and  must  be  paid  for.  In  the  states  in  which 
the  right  of  a  municipal  or  a  public  service  corporation  to 
turn  surface  water  upon  adjacent  land  is  no  greater  than 
that  of  a  private  proprietor,  and  such  corporation  is  liable 
in  tort  when  it  actually  inflicts  an  injury  not  justifiable  by 
a  private  owner,  it  need  not  pay  for  the  acquisition  of  any 
greater  right  at  the  time  of  the  taking ;  but  in  the  states  in 
which  the  easement  of  a  highway  or  a  railroad  includes  the 
right  to  turn  the  surface  water  upon  adjacent  land  by  arti- 
ficial channels,  damages  must  be  assessed  accordingly.30 
The  destruction  of  the  water  supply  of  the  remaining  land 
by  the  draining  of  the  wells  and  springs  as  a  result  of  the 
construction  of  the  public  work  for  which  the  land  was  taken 

Drury  v.   Midland  R.  R.   Co.,  127  Colony,  etc.,  R.  R.  Co.,  103  Mass. 

Mass.  571.  10,  4  Am.  Rep.  509. 

29.  Arkansas. —  Springfield,     etc.,  Michigan. —  Grand  Rapids  Boom- 

R.  R.   Co.   v.   Rhea,   44  Ark.  258;  ing  Co.  v.  Jarvls,  30  Mich.  308. 

Bentonville  R.  R.  Co.  v.  Baker,  45  Minnesota. —  Pflegar  v.  Hastings, 

Ark.  252;  Arkansas,  etc.,  R.  R.  Co.  etc.,   R.   R.   Co.,   28  Minn.   510,   11 

v.  Smith,  71  Ark.  189,  71  S.  W.  947.  N.  W.  72. 

Illinois. —  St.  Louis,  etc.,  R.  R.  Co.  New  York. —  Rome,  etc.,  R.  R.  Co. 

v.  Mollet,  59  111.  235;  Chicago,  etc.,  v.    Gleason,   42   App.    Div.    530,    59 

R.  R.  Co.  v.  Carey,  90  111.  514.  N.  Y.  Supp.  647. 

Indiana. —  Chicago,   etc.,   Ry.  Co.  Oklahoma. —  Arkansas,    etc.,    Ry. 

v.  Ader,  110  N.  E.  67 ;  Indiana,  etc.,  Co.  v.  Witt,   19  Okla.  262,  91  Pac. 

R.  R.  Co.  v.  Rinehart,  14  Ind.  App.  897,  13  L.  R.  A.   (N.  S.)   237. 

588,  43  N.  B.  238;  Ferdinand  Ry.  Oregon. —  Oregon,  etc.,  R.  R.  Co. 

Co.  v.  Bretz,  47  Ind.  App.  642,  94  v..  Barlow,  3  Ore.  315. 

N.  E.  1046.  Pennsylvania. —  Hewitt    v.    Pitts- 

Iowa. —  Blunck  v.  Chicago,  etc.,  R.  burg,  etc.,  R.  R.  Co.,  19  Pa.  Super. 

R.  Co.,  142  Iowa  146,  120  N.  W.  737.  Ct.  304. 

Kansas. — Wichita,  etc.,  R.  R.  Co.  Washington. —  Seattle,  etc.,  R.  R. 

v.  Kuhn,  38  Kan.  105,  16  Pac.  75.  Co.   v.   Gilchrist,  4  Wash.   509,   30 

Louisiana. — Vicksburg,  etc.,  R.  R.  Pac.  738. 

Co.  v.  Dillard,  35  La.  Ann.  1045;  Wisconsin. —  Lyon  v.  Green  Bay, 

New  Orleans,  etc.,  R.  R.  Co.  v.  Mur-  etc.,  R.  R.  Co.,  42  Wis.  538. 

rell,  36  La.  Ann.  344.  30.  See   supra,    U    152,   163,    196, 

M assachusetts— Walker     v.     Old  and  infra,  §§  497,  503. 
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is  clearly  a  proper  element  of  damage.31    So  also  is  neces- 
sary seepage  from  a  reservoir.32 

When  part  of  a  tract  of  land  is  taken  for  a  railroad,  while 
the  personal  annoyance  of  the  owner  cannot  be  considered, 
the  damage  from  the  noise,  smoke  and  soot  necessarily 
arising  from  the  operation  of  the  trains  upon  the  land  taken, 
so  far  as  it  affects  the  market  value  of  the  remaining  land, 
is  a  proper  element  of  damage.33  So  also  is  the  unsightli- 
ness  of  the  railroad,  if  the  land  is  available  for  purposes  to 
which  unsightly  objects  would  be  a  drawback.34  Pollution 
of  a  watercourse  crossed  by  a  railroad  may  be  an  element  of 
damages  recoverable35  or  any  other  injury  to  the  owner's 
riparian  rights.36    It  is  generally  held  that  when  a  railroad 


31.  United  States. — United  States 
v.  Alexander,  148  TJ.  S.  186,  37  L.  ed. 
415. 

Indiana. —  Cleveland,  etc.,  Ry.  Co. 
v.  Hadley,  179  Ind.  429,  101  N.  E. 
473,  45  L.  R.  A.   (N.  S.)   796. 

Iowa. — Winkelman  v.  Des  Moines, 
etc.,  Ry.  Co.,  62  Iowa  11. 

Massachusetts. — Commonwealth  v. 
Coombs,  2  Mass.  489 ;  Trowbridge 
v.  Brookline,  144  Mass.  139,  10  N.  B. 
796 ;  Penney  v.  Commonwealth,  173 
Mass.  507,  53  N.  E.  865,  73  Am.  St. 
Rep.  312;  Bickford  v.  Hyde  Park, 
173  Mass.  552,  54  N.  E.  343,  73  Am. 
St.  Rep.  320. 

Washington. —  Idaho,  etc.,  Ry.  Co. 
v.  Coey,  73  Wash.  291,  131  Pac.  810. 

32.  Denver,  etc.,  Water  Co.  v. 
Middaugh,  12  Colo.  434,  21  Pac.  565, 
13  Am.  St.  Rep.  234;  Johnson  v. 
Boston,  130  Mass.  452. 

33.  Arkansas. —  Little  Rock,  etc., 
Ry.  Co.  v.  Allen,  41  Ark.  431. 

Georgia. —  Savannah,  etc.,  R.  R. 
Co.  v.  Williams,  133  Ga.  679,  66 
S.  E.  942 ;  Chattahoochee  Valley  Ry. 
Co.  v.  Bass,  9  Ga.  App.  89,  70  S.  E. 
683. 

Idaho. —  Idaho,  etc.,  Ry.  Co.  v. 
Columbia  Conference,  20  Idaho  568, 
119  Pac.  60. 

Illinois. —  Chicago,  etc.,  R.  R.  Co. 
v.  Nix,  137  111.  141,  27  N.  E.  81. 

Indiana. —  Cleveland,  etc.,  R.  R. 
Co.  v.  Gannon,  (Ind.  App.),  109 
N.  E.  234. 


Kansas. —  Omaha,  etc.,  R.  R.  Co. 
v.  Doney,  3  Kan.  App.  515,  43  Pac. 
831. 

Maine. —  Bangor,  etc.,  R.  R.  Co.  v. 
McComb,  60  Me.  290. 

Massachusetts^. — Walker  v.  Old 
Colony  R.  R.  Co.,  103  Mass.  10,  4 
Am.  Rep.  509 ;  Wellington  v.  Bos- 
ton, etc.,  R.  R.,  158  Mass.  185,  33 
N.  E.  393,  164  Mass.  380,  41  N.  E. 
652. 

Minnesota. —  Blue  Earth  County 
v.  St.  Paul,  etc.,  R.  R.  Co.,  28  Minn. 
503,  11  N.  W.  73. 

New  Yorlcj — Re  Utica,  etc.,  R.  R. 
Co.,  56  Barb.  456. 

North  Carolina. —  Raleigh,  etc.,  R. 
R.  Co.  v.  Mecklenburg  Mfg.  Co., 
85  S.  E.  390. 

Pennsylvania. — Comstock  v.  Clear- 
field, etc.,  R.  R.  Co.,  169  Pa.  582,  32 
Atl.  431 ;  Baker  v.  Pennsylvania  R. 
R.  Co.,  236  Pa.  479,  84  Atl.  959. 

Wisconsin. — Weyer  v.  Chicago, 
etc.,  R.  R.  Co.,  68  Wis.  180,  31 
N.  W.  710. 

34.  Louisville,  etc.,  R.  R.  Co.  v. 
White  Villa  Club,  154  Ky.  773,  159 
S.  W.  983;  Idaho,  etc.,  Ry.  Co.  v. 
Coey,   73  Wash.  291,  131  Pac.  810. 

35.  Todd  v.  Old  Colony  R.  R.  Co., 
194  Mass.  302,  80  N.  E.  462;  Ru- 
dolph v.  Pennsylvania,  etc.,  R.  R. 
Co.,  186  Pa.  541,  40  Atl.  1083,  47 
L.  R.  A.  782. 

36.  Alabama. —  Burden  v.  Stein, 
27  Ala.  104,  62  Am.  Dec.  758. 
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is  laid  out  through  a  tract  of  land  the  danger  of  fire  to  the 
buildings  upon  the  remaining  land  necessarily  arising  from 
the  operation  of  the  road  should  be  considered  as  an  ele- 
ment of  damage,  so  far  as  it  affects  the  value  of  the  land.37 
So  also  it  is  sometimes  held  that  the  danger  of  injury  to  the 
occupants  of  the  remaining  land  or  to  their  live  stock  by 
being  struck  by  passing  trains  may  unfavorably  affect  the 


Arkansas. —  Organ  v.  Memphis, 
etc.,  R.  R.  Co.,  51  Ark.  235,  11  S.  W. 
96. 

Massachusetts. — Ashby  v.  Eastern 
R.  R.  Co.,  5  Met.  368,  38  Am.  Dec. 
426. 

Minnesota. —  Lake  Superior,  etc., 
R.  R.  Co.  v.  Grieve,  17  Minn.  322. 

New  Jersey. — Trenton  Water 
Power  Co.  v.  Roff,  36  N.  J.  L.  335. 

New  Yorlc. —  Cott  v.  Lewiston  R. 
R.  Co.,  36  N.  Y.  214. 

Pennsylvania. —  Dorian  v.  East 
Brandywine,  etc.,  R.  R.  Co.,  46  Pa. 
520. 

Vermont. —  Bridgeman  v.  Hard- 
wick,  67  Vt.  653,  32  Atl.  502. 

37.  Arkansas. —  Little  Rock,  etc., 
R.  R.  Co.  v.  Allen,  41  Ark.  431; 
Texas,  etc.,  Ry.  Co.  v.  Cella,  42  Ark. 
528. 

Illinois. —  St.  Louis,  etc.,  Ry.  Co. 
v.  Teters,  68  111.  144;  Keithsburg 
R.  R.  Co.  v.  Henry,  79  111.  290; 
Chicago,  etc.,  R.  R.  Co.  v.  Greiney, 
137  111.  628,  25  N.  E.  798. 

Indiana. —  Cleveland,  etc.,  Ry.  Co. 
v.  Smith,  177  Ind.  524,  97  N.  E. 
164;  Chicago,  etc.,  R.  R.  Co.  v. 
Ader,  110  N.  E.  67. 

Kansas. —  St.  Louis,  etc.,  R.  R. 
Co.  v.  McAuliff,  43  Kan.  185,  23 
Pac.  102. 

Louisiana. — Yazoo,  etc.,  R.  R.  Co. 
v.  Teissier,  134  La.  958,  64  So.  866. 

Maine. —  Bangor,  etc.,  R.  R.  Co.  v. 
McComb,  60  Me.  290. 

Massachusetts. — Webber  v.  East- 
ern R.  R.  Co.,  2  Met.  147  (affecting 
insurability) ;  Pierce  v.  Worcester, 
etc.,  R.  R.  Co.,  105  Mass.  199 
(semble)  ;  Cornell-Andrews  Smelt- 
ing Co.  v.  Boston,  etc.,  R.  R.  Co., 
215  Mass.  381,  391,  102  N.  E.  625 
(affecting  insurability). 

Minnesota. — Colvill  v.  St.  Paul, 
etc.,  Ry.  Co.,  19  Minn.  283;  Curtis 


v.  St.  Paul,  etc.,  Ry.  Co.,  20  Minn. 
28;  Stillman  v.  Northern  Pacific 
Ry.  Co.,  34  Minn.  420,  26  N.  W.  399. 

Missouri. —  Cape  Girardeau,  etc., 
R.  R.  Co.  v.  Blechle,  234  Mo.  471, 
137  S.  W.  974,  Ann.  Cas.  1912  D  246 
(when  there  is  evidence  of  special 
exposure  to  fire). 

Nebraska. —  Fremont,  etc.,  R.  R. 
Co.  v.  Bates,  40  Neb.  381,  58  N.  W. 
959 ;  Beckman  v.  Lincoln,  etc.,  R.  R. 
Co.,  85  Nebr.  228,  122  N.  W.  994,  133 
Am.  St.  Rep.  655. 

New  Hampshire. — Addin  v.  White 
Mountains  R.  R.,  55  N.  H.  413,  20 
Am.  Rep.  220. 

New  Jersey. —  Somerville,  etc.,  R. 
R.  Co.  v.  Doughty,  22  N.  J.  L.  495. 

New  York. —  Matter  of  Utica  R. 
R.  Co.,  56  Barb.  456. 

North  Carolina. —  Raleigh,  etc., 
Ry.  Co.  v.  Mecklenburg  Mfg.  Co., 
85   S.   E.   390. 

Oklahoma. —  St.  Louis,  etc.,  R.  R. 
Co.  v.  Oliver,  17  Okla.  589,  87  Pac. 
423,  10  Ann.  Cas.  748;  Wichita 
Falls,  etc.,  Ry.  Co.  v.  Munsell,  38 
Okla.  256,  132  Pac.  906. 

Oregon. — Oregon  R.  R.  Co.  v.  Bar- 
low, 3  Ore.  311. 

Pennsylvania. — Wilmington,  etc., 
R.  R.  Co.  v.  Stauffer,  60  Pa.  374, 
100  Am.  Dec.  574  (when  danger  is 
so  imminent  that  no  prudent  man 
would  use  the  property). 

(See  however  Sunbury,  etc.,  R.  R. 
Co.  v.  Hummel,  27  Pa.  99,  and  Le- 
high, etc.,  R.  R.  Co.  v.  Lazarus,  28 
Pa.  203,  in  which  damage  from  pos- 
sible fires  was  rejected,  and  Patten 
v.  Northern  Central  R.  R.  Co.,  33 
Pa.  426,  75  Am.  Dec.  612,  holding 
increased  rate  of  fire  insurance  not 
an  element  of  damage). 

Texas. —  International,  etc.,  Ry. 
Co.  v.  Pape,  62  Tex.  313. 

Utah.—  O'Neill  v.  San  Pedro,  etc., 
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value  of  the  land  and  so  be  an  item  recoverable;38  but  in 
other  jurisdictions  such  damage  is  looked  upon  as  too  specu- 
lative and  remote.39 

Inability  to  make  the  most  advantageous  use  of  the 
remaining  land  without  precautions  that  will  cause  addi- 
tional expense  is  a  proper  element  of  damage,40  and  on 
this  account,  when  land  is  taken  for  a  highway  or  railroad 
or  other  public  use,  the  burden  of  additional  fencing  may  be 
considered,  so  far  as  it  affects  market  value.41 

That  injuries  will  be  temporary  and  incident  to  the  period 
of  construction  only  is  no  ground  for  disallowing  recovery, 


R.  R.  Co.,  38  Utah  475,  114  Pac.  127 
(increased  rate  of  fire  insurance). 

Washington. —  Idaho,  etc.,  Ry.  Co. 
v.  Coey,  73  Wash.  291,  131  Pac.  810. 

Wisconsin. —  Parks  v.  Wisconsin 
Central  R  R.  Co.,  33  Wis.  413. 

It  is  however  sometimes  held  that 
the  liability  of  the  railroad  for  fires 
caused  negligently  must  be  consid- 
ered, in  reduction  of  such  dam- 
ages. Kansas  City,  etc.,  R.  R.  Co. 
v.  Kregelo,  32  Kan.  608,  5  Pac.  15; 
Pierce  v.  Worcester,  etc.,  R.  R.  Co., 
105  Mass.  199. 

38.  Arkansas. —  Little  Rock,  etc., 
R.  R.  Co.  v.  Allen,  41  Ark.  435. 

Illinois. —  St.  Louis,  etc.,  R.  R.  Co. 
v.  Teters,  68  111.  144;  Lake  Brie, 
etc.,  R.  R.  Co.  v.  Scott,  132  111.  429, 
24  N.  E.  78,  8  L.  R.  A.  330 ;  Chicago 
Southern  R.  R  Co.  v.  Nolin,  221  111. 
367,  77  N.  B.  435  (possible  injury 
to  live  stock  allowed,  so  far  as  it 
affects  market  value,  but  aliter  as 
to  injury  to  persons.  See  infra, 
§  239). 

Missouri. —  Chicago,  etc.,  R.  R.  Co. 
v.  Baker,  102  Mo.  553,  15  S.  W.  64; 
Chicago,  etc.,  R.  R.  Co.  v.  McGrew, 
104  Mo.  282,  15  S.  W.  931. 

Nebraska  —  Chicago,  etc.,  R.  R. 
Co.  v.  Shafer,  49  Nebr.  25,  68  N.  W. 
342 ;  Beckman  v.  Lincoln,  etc.,  R.  R. 
Co.,  85  Nebr.  228,  122  N.  W.  994, 
133  Am.  St.  Rep.  655. 

New  Jersey. —  Somerville,  etc.,  R. 
R.  Co.  v.  Doughty,  22  N.  J.  L.  495. 

New  York. —  Pecksport,  etc.,  R. 
R.  Co.  v.  West,  45  N.  Y.  Supp.  644. 

North    Carolina. —  Raleigh,    etc., 


Ry.  Co.  v.  Mecklenburg  Mfg.  Co., 
85  S.  B.  390. 

Ohio. —  Hatch  v.  Cincinnati,  etc., 
R.  R.  Co.,  18  Ohio  St.  123. 

Oklahoma. — St.  Louis,  etc.,  R.  R. 
Co.  v.  Oliver,  17  Okla.  589,  87  Pac. 
423,  10  Ann.  Cas.  748;  Wichita 
Palls,  etc.,  Ry.  Co.  v.  Munsell,  38 
Okla.  256,  132  Pac.  906. 

Pennsylvania. — Western  Pennsyl- 
vania R.  R.  Co.  v.  Hill,  56  Pa.  460; 
Pittsburgh,  etc.,  R.  R.  Co.  v.  Vance, 
115  Pa.  325,  8  Atl.  764  (danger  to 
customers  of  mill). 

Utah. —  Telluride  Power  Co.  v. 
Bruneau,  41  Utah  4,  125  Pac.  399, 
Ann.  Cas.  1915  A  1251  (danger  to 
persons  and  animals  from  highly 
charged  electric  power  line). 

Wisconsin. — Weyer  v.  Chicago, 
etc.,  R.  R.  Co.,  68  Wis.  180,  31 
N.  W.  710. 

39.  See  infra,  §  239. 

40.  Seattle,  etc.,  Ry.  Co.  v.  Roeder, 
30  Wash.  244,  70  Pac.  498,  94  Am. 
St.  Rep.  864. 

41.  Arkansas. —  Texas,  etc.,  R.  R. 
Co.  v.  Cella,  42  Ark.  528. 

California.—  Sacramento  Valley 
R.  R.  Co.  v.  Moffatt,  6  Cal.  74; 
Butte  Co.  v.  Boydston,  64  Cal.  ilO, 
29  Pac.  511;  California,  etc.,  R.  R. 
Co.  v.  Southern  Pacific,  etc.,  R.  R. 
Co.,  67  Cal.  59,  7  Pac.  123. 

Colorado. —  Farmers',  etc.,  Irriga- 
tion Co.  v.  Cooper,  54  Colo.  402,  130 
Pac.  1004. 

Illinois.— Peoria,  etc.,  R.  R.  Co.  v. 
Birkett,  62  111.  332. 
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since  a  purchaser  might  pay  less  if  he  knew  such  injuries 
were  to  be  inflicted.42 

The  impracticability  of  further  attempting  to  enumerate 
all  the  possible  elements  of  damage  to  remaining  land  that 
may  be  recovered  is  illustrated  by  a  "Washington  case 
involving  the  taking  of  land  for  a  railroad  in  which  it  was 
held  that  the  tendency  of  gophers  or  squirrels  to  propa- 
gate on  a  railroad  location  may  be  considered  as  an  element 
of  damage  to  the  remaining  land,  so  far  as  it  affects  market 
value.43 


Indiana. — White  Water  Valley  R. 
R.  Co.  v.  McClure,  29  Ind.  536; 
Grand  Rapids,  etc.,  R.  R.  Co.  v. 
Horn,  41  Ind.  479;  Baltimore,  etc., 
R.  R.  Co.  v.  Lansing,  52  Ind.  229; 
Glendenning  v.  Stanley,  173  Ind. 
674,  91  N.  E.  234. 

Kansas. — Atchison,  etc.,  R.  R.  Co. 
v.  Gough,  29  Kan.  94 ;  Van  Benthan 
v.  Osage  County  Commissioners,  49 
Kan.  30,  30  Pac.  111. 

Kentucky. —  Jones  v.  Barclay,  2 
J.  J.  Marsh  76;  Barrall  v.  Quick, 
111  Ky.  22,  63  S.  W.  33 ;  Shurley  v. 
Southern  R.  R.  Co.,  28  Ky.  L.  Rep. 
154,  89  S.  W.  124. 

Louisiana. — Street  v.  New  Or- 
leans, etc.,  R.  R.  Co.,  43  La.  Ann. 
116,  9  So.  15. 

Massachusetts. — Commonwealth  v. 
Coombs,  2  Mass.  489;  Stone  v. 
Heath,  135  Mass.  561;  White  v. 
Foxborough,  151  Mass.  28,  23  N.  E. 
652. 

Minnesota. — Winona,  etc.,  R.  R. 
Co.  v.  Denman,  10  Minn.  207; 
Winona,  etc.,  R.  R.  Co.  v.  Waldron, 
11  Minn.  515,  88  Am.  Dec.  100. 

New  Hampshire. —  Petition  of 
Mount  Washington  Road  Co.,  35 
N.  H.  134. 

New  Jersey. —  Readington  v.  Dil- 
ley,  24  N.  J.  L.  209 ;  New  York,  etc., 
R.  R.  Co.  v.  Stanley,  35  N.  J.  Eq. 
283. 

North  Carolina. —  Raleigh,  etc.,  R. 
R.  Co.  v.  Wicker,  74  N.  C.  220  (in 
the  case  of  cultivated  lands  only). 

Pennsylvania. — Pennsylvania,  etc., 
Canal  Co.  v.  Bunnell,  81  Pa.  414; 
Pittsburg,  etc.,  R.  R.  Co.  v.  McClos- 
key,  110  Pa.  436,  1  Atl.  555;  Pitts- 
burg, etc.,  Ry.  Co.  v.  Vance,  115 
Pa.  325,  8  Atl.  764;  Curtin  v.  Nit- 


tany,  etc.,  R.  R.  Co.,  135  Pa.  20, 
19  Atl.  740. 

South  Carolina. —  Greenville,  etc., 
R.  R.  Co.  v.  Partlow,  5  Rich.  L.  428. 

South  Dakota. —  Schuler  v.  Lin- 
coln Board  of  Supervisors,  12  S. 
Dak.  460,  81  N.  W.  890. 

Washington. —  Seattle,  etc.,  R.  R. 
Co.  v.  Murphine,  4  Wash.  448,  30 
Pac.  720. 

42.  St.  Louis,  etc.,  R.  R.  Co.  v. 
Kirby,  104  111.  345  (inconvenience 
of  having  one's  land  thrown  open 
during  construction  of  railroad  may 
be  material  element)  ;  Herrin,  etc., 
R.  R.  Co.  v.  Nolte,  243  111.  594,  90 
N.  E.  1097  (fact  that  land  will  re- 
main open  and  unfenced  for  six 
months  may  be  considered)  ;  Penney 
v.  Commonwealth,  173  Mass.  507,  53 
N.  E.  865,  73  Am.  St.  Rep.  312 
(drainage  of  wells  while  work  was 
going  on) ;  Fifty  Associates  v.  Bos- 
ton, 201  Mass.  585,  88  N.  E.  427 
(employment  of  a  watchman  while 
work  was  going  on)  ;  Lentell  v. 
Boston,  etc.,  St.  Ry.  Co.,  202  Mass. 
115,  88  N.  E.  765  (temporary  tres- 
tle in  street)  ;  Cornell-Andrews 
Smelting  Co.  v.  Boston,  etc.,  R.  R. 
Co.,  202  Mass.  585,  89  N.  E.  118 
(deposit  of  dust  on  machinery  dur- 
ing progress  of  work).  On  this 
account  prospective  injury  from 
careful  blasting  during  construction 
of  the  public  work  may  be  consid- 
ered. Dodge  v.  Essex  County  Com- 
missioners, 3  Met.  (Mass.)  380; 
White  v.  Medford,  163  Mass.  164,  39 
N.  E.  997;  Watts  v.  Norfolk,  etc., 
R.  R.  Co.,  39  W.  Va.  196,  19  S.  E. 
521,  23  L.  R.  A.  674,  45  Am.  St. 
Rep.  894. 

43.  Idaho,  etc.,  Ry.  Co.  v.  Coey, 
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§  239.  Elements  of  Damage  which  are  not  Recoverable. 

Damages  alleged  to  flow  from  the  taking  of  part  of  a  tract 
are  not  allowed  if  they  can  have  no  effect  upon  present 
market  value.  Thus  inconvenience  or  annoyance  of  the 
occupant  of  the  premises  by  reason  of  his  infirmities  or  on 
account  of  a  peculiar  use  that  he  is  making  of  the  land  is 
not  a  basis  for  damages  unless  the  use  is  one  for  which  the 
land  is  plainly  available  so  that  the  inconvenience  and 
annoyance  will  affect  market  value.  Similarly  an  injury 
by  competition  or  otherwise  to  the  business  conducted  upon 
the  remaining  land,  resulting  from  the  use  to  which  the  land 
taken  is  devoted,  cannot  be  recovered.4*  So  also,  damages 
that  are  too  contingent,  speculative  (and  remote  to  affect 
present  market  value  need  not  be  considered.45  It  is  on 
this  account  that  in  many  jurisdictions  the  danger  of  injury 
to  persons  or  to  livestock  by  the  operation  of  a  railroad 
through  a  farm  is  disallowed,46  and  according  to  the  weight 
of  authority  the  danger  that  the  trains  will  frighten  horses 
is  not  considered  of  such  a  character  as  to  affect  market 


73  Wash.  291,  131  Pac.  810.  Com- 
pare however  Yazoo,  etc.,  R.  R.  Co. 
v.  Jennings,  90  Miss.  93,  40  So.  469, 
122  Am.  St.  Rep.  312,  in  which  the 
probability  that  deleterious  grasses 
would  be  spread  over  the  farm  was 
held  not  an  element  of  damage 
recoverable. 

44.  Selma,  etc.,  R.  R.  Co.  v.  Camp, 
45  Ga.  180 ;  Mount  Washington 
Road  Company's  Petition,  35  N.  H. 
135 ;  Philadelphia,  etc.,  Ferry  Co.  v. 
Inter-City  Link  R.  R.  Co.,  77  N.  J.  L. 
616,  72  Atl.  1119. 

45.  When  part  of  a  farm  is  taken 
for  a  railroad,  the  possible  use  of 
the  barn  by  tramps  need  not  be  con- 
sidered. Louisville,  etc.,  R.  Co.  v. 
Hall,  143  Ky.  497,  136  S.  W.  905,  or 
the  possibility  that  laborers  will 
stop  work  to  look  at  passing  trains. 
Yazoo,  etc.,  R.  R.  Co.  v.  Jennings, 
90  Miss.  93,  43  So.  469.  When  part 
of  a  tract  is  taken  for  a  power- 
house, danger  of  Are  to  buildings  on 
remaining  land  is  not  an  element  re- 
coverable. Lavelle  v.  Julesburg,  49 
Colo.  290,  112  Pac.  774. 


46.  Alabama. — Alabama,  etc.,  R. 
R.  Co.  v.  Burkett,  46  Ala.  569. 

Georgia. —  Guess  v.  Stone  Moun- 
tain Granite,  etc.,  Co.,  72  Ga.  320. 

Illinois. —  Stone  v.  Fairbury,  etc., 
R.  R.  Co.,  68  111.  396,  18  Am.  Rep. 
556 ;  McReynolds  v.  Burlington,  etc., 
R.  R.  Co.,  106  111.  152 ;  Chicago,  etc., 
R.  R.  Co.  v.  Greiney,  137  111.  628, 
25  N.  E.  798 ;  Chicago,  etc.,  R.  R.  Co. 
v.  Mawman,  206  111.  182,  29  N.  B.  66. 

Indiana. — Indianapolis,  etc.,  Trac- 
tion Co.  v.  Larrabee,  168  Ind.  237, 
80  N.  E.  413,  10  L.  R.  A.  (N.  S.) 
1003,  11  Ann.  Cas.  695,  5  St.  Ry. 
Rep.  268 ;  Indianapolis,  etc.,  Ry.  Co. 
v.  Branson,  172  Ind.  383,  86  N.  E. 
834,  19  Ann.  Cas.  925. 

Kansas. —  Chicago,  etc.,  R.  R.  Co. 
v.  Palmer,  44  Kan.  110,  24  Pac.  342. 

Kentucky. — Cincinnati  Gas  Trans- 
portation Co.  v.  Carter,  149  Ky.  89, 
147  S.  W.  925  (danger  from  gas  not 
recoverable  on  taking  for  pipe  line). 

Mississippi. —  Yazoo,  etc.,  R.  R. 
Co.  v.  Jennings,  90  Miss.  93,  40  So. 
469,  122  Am.  St.  Rep.  312. 
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value.47    Damage  to  remaining  land  from  unfounded  fears 
is  not  recoverable.48 

When  land  is  taken  for  a  street,  the  damage  to  the 
remaining  land  does  not  include  possible  additional  bur- 
dens in  the  form  of  assessments  for  sidewalks,  curbing  and 
sprinkling.49  Such  assessments  depend  upon  the  acts  of 
boards  of  public  officers,  which  the  jury  or  other  tribunal 
assessing  damages  has  no  means  of  foreseeing.  Moreover 
all  such  improvements  enhance  the  value  of  the  land,  and 
the  owner  can  ordinarily  be  assessed  only  when  the  benefit 
equals  or  exceeds  the  assessment. 


§  240.  Injury  to  Other  Separate  Parcels  of  the  Same  Owner. 

It  is  well  settled  that  when  the  whole  or  a  part  of  a  par- 
ticular tract  of  land  is  taken  for  the  public  use,  the  owner 
of  such  land  is  not  entitled  to  compensation  for  injury  to 
other  separate  and  independent  parcels  belonging  to  him 
which  results  from  the  taking.50 


47.  Indiana. —  Chicago,  etc.,  R.  R. 
Co.  v.  Mason,  26  Ind.  App.  395,  59 
N.  E.  185. 

Kansas. — Atchison,  etc.,  R.  R.  Co. 
v.  Lyon,  24  Kan.  745 ;  St.  Louis,  etc., 
R.  R.  Co.  v.  Hammers,  51  Kan.  127, 
32  Pac.  922,  8  Kan.  App.  860,  57 
Pac.  550. 

Kentucky. —  Louisville,  etc.,  R.  R. 
Co.  v.  Hall,  143  Ky.  497,  136  S.  W. 
905. 

Massachusetts. —  Presbrey  v.  Old 
Colony,  etc.,  R.  R.  Co.,  103  Mass.  1 ; 
Swain  v.  Boston  Elevated  R.  R.  Co., 
188  Mass.  405,  74  N.  E.  672  (but  see 
Lentell  v.  Boston,  etc.,  St.  Ry.  Co., 
202  Mass.  115,  119,  88  N.  E.  765). 

Mississippi.  —  Yazoo,  etc.,  R.  R. 
Co.  v.  Jennings,  90  Miss.  93,  43  So. 
469. 

Contra. —  Fayetteville,  etc.,  R.  R. 
Co.  v.  Combs,  51  Ark.  324,  11  S.  W. 
418 ;  Weyer  v.  Chicago,  etc.,  R.  R. 
Co.,  68  Wis.  180,  31  N.  W.  710. 

48.  Meriden  v.  Zwalziski,  88  Conn. 
427,  91  Atl.  439. 

49.  Appeal  of  Newton,  84  Conn. 
234,  79  Atl.  742. 

50.  United  States.  —  Sharp  v. 
United   States,   191  II.    S.   341,   48 
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L.  ed.  211,  affirming  50  C.  C.  A.  597, 
112  Fed.  893,  57  L.  R.  A.  932. 

Georgia. —  Selma,  etc.,  R.  R.  Co.  v. 
Camp,  45  Ga.  180. 

Illinois.  —  White  v.  Metropolitan 
West  Side  El.  R.  R.  Co.,  154  111. 
620,  39  N.  E.  270. 

Indiana. — Glendenning  v.  Stahley, 
173  lnd.  674,  91  N.  E.  234. 

Iowa. —  Fleming  v.  Chicago,  etc., 
R.  R.  Co.,  34  Iowa  353. 

Kansas.  —  Leavenworth,  etc.,  R. 
R.  Co.  v.  Wilkins,  45  Kan.  674,  26 
Pac.  16. 

Maine. —  Kennebec  Water  District 
v.  Waterville,  97  Me.  185,  54  Atl.  6, 
60  L.  R.  A.  856. 

Massachusetts.  —  Wellington  v. 
Boston,  etc.,  R.  R.  Co.,  164  Mass. 
380,  41  N.  E.  652. 

Minnesota. —  Cameron  v.  Chicago, 
etc.,  R.  R.  Co.,  42  Minn.  75,  43 
N.   W.   785. 

Missouri. —  St.  Louis,  etc.,  R.  R 
Co.  v.  Aubuchon,  119  Mo.  352,  97 
S.  W.  867,  9  L.  R.  A.  (N.  S.)  426, 
116  Am.  St.  Rep.  499,  8  Ann.  Cas. 
822. 

New  York. — In  re  Commissioners 
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The  distinction  between  injury  to  the  remainder  of  the 
tract  and  injury  to  other  lands  of  the  same  owner  would 
seem,  from  a  strictly  logical  point  of  view,  purely  arbi- 
trary, for,  if  an  owner  actually  does  suffer  injury  to  his 
other  lands  by  the  taking  of  part  of  his  own  land,  if  he  is 
to  be  made  whole  for  the  taking  there  is  no  reason  why 
such  injury  should  not  be  paid  for.  The  distinction,  how- 
ever, is  based  on  convenience  and  substantial  justice. 
Damage  to  remaining  land  may  be  of  several  kinds.  It  may 
consist  of  the  necessity  of  grading,  fencing,  or  of  the  con- 
struction of  embankments;  or  of  the  size  and  shape  in 
which  the  taking  has  left  the  land.  Such  damage  could  not 
be  inflicted  on  other  parcels,  no  part  of  which  was  taken. 
The  damage  may  be  direct,  as  the  turning  of  surface  water 
on  the  remaining  land  or  the  cutting  off  of  its  drainage. 
Such  damage  would  rarely  be  inflicted  on  other  distinct 
lots  by  reason  of  the  taking  of  the  particular  land  in  ques- 
tion, and  if  it  was  so  inflicted  there  are  few  states  in  which 
no  compensation  would  be  allowed  the  owner,  whether  any 
of  his  land  was  taken  or  not.  Finally,  the  land  taken  may 
be  put  to  some  obnoxious  use,  which  injures  the  entire 
neighborhood.  The  owner  is  entitled  to  compensation  for 
the  damage  to  the  remainder  of  his  lot,  even  if  the  obnox- 
ious use  is  not  such  a  nuisance  as  Would  entitle  neighboring 
owners  to  compensation  under  the  most  liberal  constitu- 
tional or  statutory  provisions,  but  only,  according  to  the 
more  logical  rule,  for  the  damage  which  he  suffers  by  reason 
of  the  obnoxious  use  being  upon  his  own  lot,  rather  than 
somewhere  else  in  the  neighborhood,  and,  while  this  rule  is 
generally  rejected  as  impractical  in  operation,  it  neverthe- 
less reflects  the  real  results  of  the  taking.  To  allow  con- 
sideration of  injury  to  other  lots  of  the  owner  of  land  taken 

of  Public  Works,  199  N.  T.  531,  92  Co.  v.  Weyerhaeuser  Timber  Co.,  31 

N.  E.  1081.  Wash.  558,  72  Pac.  114. 

Ohio. —  Cleveland,  etc.,  R.  R.  Co.  Wisconsin.  —  Schmidt      v.       Mil- 

v.  Ball,  5  Ohio  St.  568.  waukee,  149  Wis.  330,  135  N.  W.  833. 

Pennsylvania. —  Potts  v.  Pennsyl-  See  also  the  cases  in  the  following 

vania,  etc.,  R.  R.  Co.,  119  Pa.  278,  section.    The  rule  is  so  well  settled 

13   Atl.   291,   4   Am.    St.   Rep.    646 ;  as  not  to  be  disputed,  and  generally 

Gibson  v.  Fifth  Avenue,  etc.,  Bridge  comes  before  the  courts  only  when 

Co.,  192  Pa.  55,  43  Atl.  339,  73  Am.  its  interpretation  is  in  doubt,  but  its 

St.  Rep.  795.  validity  is  admitted. 

Washington. —  Sultan,  etc.,  Power 
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by  the  presence  of  an  obnoxious  structure  in  the  general 
neighborhood  would  open  the  door  to  purely  speculative 
Claims  and  would  permit  one  individual,  by  the  accident  of 
his  other  holding,  to  take  a  chance  with  fanciful  demands, 
from  which  the  courts  have  carefully  protected  the  public 
in  all  other  instances.  It  will  thus  be  seen  that  no  real 
hardship  is  inflicted  by  the  enforcement  of  the  arbitrary 
distinction.51 

§  241.  What  Constitutes  a  Separate  Parcel. 

Difficult  questions  sometimes  arise  in  determining  what 
constitutes  a  separate  or  independent  parcel  or  tract  of 
land.  There  are  a  few  definite  rules  of  law  that  can  be  laid 
down.  In  many  cases  the  court  can  see  that  lots  are  dis- 
tinct or  otherwise,  but  ordinarily  it  is  a  practical  question  to 
be  decided  by  the  jury  or  other  similar  tribunal  which  passes 
upon  matters  of  fact,  which  should  consider  evidence  on 
the  use  and  appearance  of  the  land,  its  legal  divisions 
and  the  intent  of  its  owner  and  conclude  whether  on  the 
whole  the  lots  are  separate  or  not.52  In  such  cases  the  land 
itself  rather  than  the  map  should  be  looked  at,68  and  one 

51.  Thus  It  was  said  by  the  court  West  Virginia. —  Charleston,  etc., 
in  Sharp  v.  United  States,  191  U.  S.  Bridge  Co.  v.  Comstock,  36  W.  Va. 
341,  48  L.  ed.  211.    "  The  propriety      263,  15  S.  E.  69. 

of  this  rule  is  quite  apparent.    It  is  53.  England.  —  Cowper    Essex    v. 

solely  by  virtue  of  his  ownership  of  Local  Board  for  Acton,  14  App.  Cas. 

the  tract  invaded  that  the  owner  is  153,  162,  167. 

entitled  to  incidental  damages.    His  Alabama. — Alabama  Central  R.  R. 

ownership  of  other  lands  is  without  Co.  v.  Musgrove,  169  Ala.  424,  53  So. 

legal  significance."  1009. 

52.  Lincoln  v.  Commonwealth,  164  Iowa. —  Ham  v.  Wisconsin,  etc., 
Mass.  368,  41  N.  E.  489.  "  No  doubt  Ry.  Co.,  61  Iowa  716,  17  N.  W.  157. 
there  are  many  cases  in  which  the  Kansas. —  Kansas  City,  etc.,  R.  R. 
court  is  able  to  see,  from  the  way  Co.  v.  Merrill,  25  Kan.  421;  Mc- 
in  which  they  are  divided  and  used,  Knight  v.  Wichita,  83  Kan.  7,  109 
that  different  parcels  of  land,  even  Pac.  994. 

if  they  adjoin  one  another,  are  to  be  Massachusetts. —  Lincoln  v.  Corn- 
regarded  as  distinct.  But  the  ques-  monwealth,  164  Mass.  368,  379,  41 
tion  is  a  practical  one."    See  also,  N.  E.  489. 

United  States. —  Sharp  v.  United  Minnesota. —  St.  Paul,  etc.,  R.  R. 

States,  191  U.  S.  341,  48  L.  ed.  211.  Co.  v.  Murphy,  19  Minn.  500. 

Iowa. —  Ellsworth  v.  Chicago,  etc.,  Pennsylvania. —  Scott    v.    Donora 

R.  R.  Co.,  91  Iowa  386,  59  N.  Wt.  78.  Southern  R.  R.  Co.,  222  Pa.  634,  72 

Minnesota— St.  Paul,  etc.,  R.  R.  Atl.  282. 

Co.    v.    Murphy,    19    Minn.    500;  Wisconsin.— Welch  v.  Milwaukee, 

Kremer  v.  Chicago,  etc.,  Ry.  Co.,  51  etc.,  Ry.  Co.,  27  Wis.  108,  112. 
Minn.  15,  52  N.  W.  977,  38  Am.  St. 
Rep.  468. 
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part  of  a  parcel  is  not  to  be  considered  separate  and  inde- 
pendent merely  because  it  was  bought  at  a  different  time 
from  the  rest  and  is  separated  from  it  by  an  imaginary 
line.54 

Of  course  actual  physical  separation  by  an  intervening 
space  between  two  parcels  belonging  to  the  same  owner  is 
ordinarily  ground  for  holding  that  the  parcels  are  to  be 
treated  as  independent  of  each  other,55  but  it  is  not  neces- 
sarily a  conclusive  test.  If  the  land  is  actually  occupied 
or  in  use  the  unity  of  the  use  is  the  chief  criterion.    "When 


54.  Illinois. —  Chicago,  etc.,  R.  R. 
Co.  v.  Hopkins,  90  111.  316;  West 
Skokie  Drainage  District  v.  Daw- 
son, 243  111.  175,  90  N.  E.  377,  17 
Ann.  Cas.  776. 

Minnesota. —  Kremer  v.  Chicago, 
etc.,  R.  R.  Co.,  51  Minn.  15,  52  N.  W. 
977,  38  Am.  St.  Rep.  468. 

Pennsylvania.—  Potts  v.  Pennsyl- 
vania, etc.,  R.  R.  Co.,  119  Pa.  278, 
13  Atl.  291,  4  Am.  St.  Rep.  646. 

Wisconsin. — Welch  v.  Milwaukee, 
etc.,  R.  R.  Co.,  27  Wis.  108. 

When  one  building  is  erected  upon 
two  lots,  the  owner  is  entitled  to 
compensation  for  injuries  to  the  en- 
tire building.  Stevens  v.  New  York 
Elevated  R.  R.  Co.,  130  N.  T.  95, 
28  N.  E.  667. 

A  farm  composed  of  several  gov- 
ernment subdivisions  separated  only 
by  an  imaginary  line  is  treated  as  a 
single  parcel. 

Arkansas. —  Fayetteville,  etc.,  R. 
R.  Co.  v.  Hunt,  51  Ark.  330,  11  S.  W. 
418. 

Illinois. —  Chicago,  etc.,  R.  R.  Co. 
v.  Hopkins,  90  111.  316. 

Iowa. —  Hartshorn  v.  Burlington, 
etc.,  R.  R.  Co.,  52  Iowa  613,  3  N.  W. 
648. 

Kansas. —  Chicago,  etc.,  R.  R,  Co. 
v.  Brunson,  43  Kan.  371,  23  Pac.  495. 

Minnesota.  —  Wilmes  v.  Minne- 
apolis, etc.,  R.  R.  Co.,  29  Minn.  242, 
13  N.  W.  39;  Cedar  Rapids,  etc.,  R 
R.  Co.  v.  Ryan,  36  Minn.  546,  33 
N.  W.  35. 

Missouri. —  Chicago,  etc.,  R.  R. 
Co.  v.  Baker,  102  Mo.  553,  15  S.  W. 
64. 

Nebraska.  —  Northeastern  Ne- 
braska R.  R.  Co.  v.  Frazier,  25  Neb. 
42,  40  N.  W.  604;  Omaha  Southern 


R.  R.  Co.  v.  Todd,  39  Neb.  818,  58 
N.  W.  289. 

Wisconsin. —  Robbins  v.  Milwau- 
kee, etc.,  R.  R.  Co.,  6  Wis.  610; 
Bigelow  v.  West  Wisconsin  R.  R. 
Co.,  27  Wis.  478;  Parks  v.  Wiscon- 
sin Central  R.  R.  Co.,  33  Wis.  413.! 

55.  United  States. — United  States 
v.  Inlots,  Fed.  Cas.  No.  15441a  (sep- 
arated by  alley). 

Illinois.  —  White  v.  Metropolitan 
West  Side  El.  R.  R.  Co.,  154  111. 
620,  39  N.  E.  270  (separated  by 
street)  ;  Metropolitan  West  Side  El. 
R.  R.  Co.  v.  Johnson,  159  111.  434, 
42  N.  E.  871  (separated  by  street). 

Iowa. —  Fleming  v.  Chicago,  etc., 
R.  R.  Co.,  34  Iowa  353  (separated 
by  street)  ;  Haines  v.  St.  Louis,  etc., 
R.  R.  Co.,  65  Iowa  216,  21  N.  W. 
573   (separated  by  railroad). 

Missouri. —  St.  Louis,  etc.,  R.  R. 
Co.  v.  Aubuchon,  199  Mo.  352,  97 
S.  W.  867,  9  L.  R.  A.  (N.  S.)  426, 
116  Am.  St.  Rep.  499,  8  Ann.  Cas. 
822  (separated  by  part  of  river). 

New  York. — Re  New  York,  etc., 
R.  R.  Co.,  6  Hun  149  (separated  by 
street). 

Ohio. —  Ohio  Southern  R.  R.  Co. 
v.  Snyder,  5  Ohio  N.  P.  461. 

Pennsylvania. —  Potts  v.  Pennsyl- 
vania, etc.,  R.  R.  Co.,  119  pa.  278, 
13  Atl.  291,  4  Am.  St.  Rep.  646. 

There  is  considered  to  be  an  in- 
tervening space  when  the  land  taken 
is  separated  by  private  land  from 
the  land  injured,  although  they 
front  on  the  same  street,  the  entire 
fee  of  which  for  the  intervening  dis- 
tance is  in  the  same  owner.  Coats- 
worth  v.  Lehigh  Valley  Ry.  Co.,  73 
Misc.  (N.  Y.)  645,  131  N.  Y.  Supp. 
300. 
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two  parcels  are  physically  distinct  there  must  be  such  a 
connection  or  relation  of  adaptation,  convenience  and  actual 
and  permanent  use  as  to  make  the  enjoyment  of  one  rea- 
sonably necessary  to  the  enjoyment  of  the  other  in  the  most 
advantageous  manner  in  the  business  for  which  it  is  used, 
to  constitute  a  single  parcel  within  the  meaning  of  the 
rule.56  Accordingly  a  public  highway  actually  wrought 
and  traveled,57  a  railroad,58  a  canal,59  or  a  creek60  running 


56.  Peck  v.  Superior,  etc.,  Ry.  Co., 
36  Minn.  343*  31  N.  W.  217. 

57.  Arkansas. —  Kansas  City 
Southern  Ry.  Co.  v.  Boles,  88  Ark. 
533,  115  S.  W.  375. 

Illinois. —  Keithsburg,  etc.,  R.  R. 
Co.  v.  Henry,  79  111.  290;  Illinois, 
etc.,  Ry.  Co.  v.  Freeman,  210  111. 
270,  71  N.  E.  444. 

Iowa.  —  Renwick  v.  Davenport, 
etc.,  R.  R.  Co.,  34  Iowa  353;  Ham 
v.  Wisconsin,  etc.,  Ry.  Co.,  61  Iowa 
716,  17  N.  W.  157;  Haggard  v. 
Algona  School  District,  113  Iowa 
486,  85  N.  W.  777;  Lough  v.  Min- 
neapolis, etc.,  R.  R.  Co.,  116  Iowa 
31,  89  N.  W.  77. 

Kansas. —  Kansas  City,  etc.,  R.  R. 
Co.  v.  Merrill,  25  Kan.  421;  Union 
Terminal  R.  R.  Co.  v.  Peet  Bros. 
Mfg.  Co.,  58  Kan.  197,  48  Pac.  860. 

Massachusetts. —  Lincoln  v.  Com- 
monwealth, 164  Mass.  368,  41  N.  E. 
489  (street  established  but  not 
wrought). 

Michigan. —  Port  Huron,  etc.,  Ry. 
Co.  v.  Voorheis,  50  Mich.  506,  15 
N.  W.  882. 

Minnesota. —  Colvill  v.  St.  Paul, 
etc.,  R.  R.  Co.,  19  Minn.  283;  St. 
Paul,  etc.,  R.  R.  Co.  v.  Murphy,  19 
Minn.  500. 

Missouri. —  Hannibal  Bridge  Co. 
v.  Schaubacher,  57  Mo.  582;  Chi- 
cago, etc.,  R.  R.  Co.  v.  McGrew,  104 
Mo.  282,  15  S.  W.  931;  Union  Ele- 
vator Co.  v.  Kansas  City,  etc.,  R.  R. 
Co.,  135  Mo.  353,  36  S.  W.  1071; 
Kansas  City,  etc.,  R.  R.  Co.  v.  Nor- 
cross,  137  Mo.  415,  38  S.  W.  299; 
St.  Louis,  etc.,  R.  R.  Co.  v.  Drum- 
mond  Realty,  etc.,  Co.,  205  Mo.  167, 
103  S.  W.  977,  120  Am.  St.  Rep.  724. 

New  York. —  New  York,  etc.,  R. 
R.  Co.  v.  Le  Fevre,  27  Hun  537; 
Re  New  York,  39  App.  Div.  589,  57 
N.  Y.  Supp.  657. 


Pennsylvania. —  Schuylkill  River, 
etc.,  R.  R.  Co.  v.  Stocker,  128  Pa. 
233,  18  Atl.  399;  Baker  v.  Penn- 
sylvania R.  R.  Co.,  236  Pa.  479,  84 
Atl.  959  (separated  by  turnpike). 

Washington.  —  State  v.  Clarke 
County  Court,  44  Wash.  108,  87  Pac. 
40. 

West  Virginia. —  Charleston,  etc., 
Bridge  Co.  v.  Comstock,  36  W.  Va. 
263,  15  S.  E.  69. 

Wisconsin. — Welch  v.  Milwaukee, 
etc.,  R.  R.  Co.,  27  Wis.  108;  Chap- 
man v.  Oshkosh,  etc.,  R.  R.  Co.,  33 
Wis.  629. 

58.  Illinois. — ■  Chicago,  etc.,  R.  R. 
Co.  v.  Hildebrand,  136  111.  467,  27 
N.  E.  69. 

Indiana. —  Chicago,  etc.,  R.  R.  Co. 
v.  Huncheon,  130  Ind.  529,  30  N.  E. 
636. 

Iowa.—  Cook  v.  Boone,  etc.,  Ry. 
Co.,  122  Iowa  437,  98  N.  W.  293, 
2  St.  Ry.  Rep.  258. 

Kansas. —  Missouri,  etc.,  R.  R.  Co. 
v.  Schmuck,  79  Kan.  366,  100  Pac. 
282. 

Minnesota. — Redmond  v.  St.  Paul, 
etc.,  R.  R.  Co.,  39  Minn.  248,  40 
N.  W.  64. 

New  Jersey. — In  re  Lehigh  Valley 
R.  R.  Co.,  78  N.  J.  L.  699,  76  Atl. 
1067. 

Pennsylvania. —  Graham  v.  Pitts- 
burgh, etc.,  R.  R.  Co.,  145  Pa.  504, 
22  Atl.  983;  Rudolph  v.  Pennsyl- 
vania, etc.,  R.  R.  Co.,  186  Pa.  541, 
40  Atl.  1083,  47  L.  R.  A.  782. 

59.  Boston,  etc.,  Ry.  Co.  v.  Turn- 
bull,  31  Hun  (N.  Y.)  461;  Cameron 
v.  Pittsburg,  etc.,  R.  R.  Co.,  157  Pa. 
617,  27  Atl.  668,  22  L.  R.  A.  443. 

60.  Atchison,  etc.,  R.  R.  Co.  v. 
Gough,  29  Kan.  94.  An  island  how- 
ever was  held  to  be  an  independent 
parcel,  though  used  in  connection 
with  a  farm,   part  of  which   was 
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through  a  large  tract  devoted  to  one  purpose  does  not  nec- 
essarily divide  it  into  independent  parcels,  provided  the 
owner  has  the  legal  right  to  cross  the  intervening  strip  of 
land  or  water.61  But  a  public  highway  will  ordinarily 
divide  the  land  of  a  single  owner  into  separate  parcels, 
even  if  both  parcels  are  used  for  the  same  purpose,  if  the 
use  upon  each  parcel  is  separate  and  independent  of  that 
upon  the  other.62 

Two  distinct  parcels  separated  by  intervening  private 
land  but  used  together  for  the  same  purpose  cannot  be 
considered  as  one  tract,  even  if  they  are  connected  by  a 
private  way  over  the  intervening  land,63  unless  they  are 
so  inseparably  connected  in  the  use  to  which  they  are 
devoted  that  the  injury  or  destruction  of  one  must  neces- 
sarily and  permanently  injure  the  other.64 

When  an  owner  actually  uses  parts  of  what  would  other- 
wise constitute  a  single  tract  for  different  or  separate  pur- 
poses the  parts  may  be  held  to  be  independent  though  they 
are  not  physically  separated.65  If  however  such  tract 
could  be  most  advantageously  used  for  different  purposes 

taken.    St.  Louis,  etc.,  R.  R.  Co.  v.  Pennsylvania. —  Potts  v.  Pennsyl- 

Aubuchon,  199  Mo.   352,   97   S.   W.  vania,  etc.,  E.  R.  Co.,  119  Pa.  278, 

867,  9  L.  R.  A.  (N.  S.)  426,  116  Am.  13   Atl.   291,  4  Am.   St.   Rep.   646; 

St.  Rep.  499,  8  Ann.  Cas.  822.  Pennsylvania  Insurance  Co.  v.  Penn- 

61.  Kansas  City,  etc.,  R.  R.  Co.  sylvania,  etc.,  R.  R.  Co.,  151  Pa. 
v.  Littler,  70  Kan.  556,  79  Pac.  114;  334,  25  Atl.  107,  31  Am.  St.  Rep.  762. 
Bergen  Neck  Ry.  Co.  v.  Point  64.  Westbrook  v.  Muscatine,  etc., 
Breeze,  etc.,  Co.,  57  N.  J.  L.  163,  30  R.  R.  Co.,  115  Iowa  106,  88  N.  W. 
Atl.  584.  202;    Kennebec    Water    District    v. 

62.  Thus  where  one  individual  Waterville,  97  Me.  185,  54  Atl.  6,  60 
had  purchased  several  farms  and  L.  R.  A.  856 ;  Potts  v.  Pennsylvania, 
carried  on  farming  on  all,  although  etc.,  R.  R.  Co.,  119  Pa.  278,  13  Atl. 
they  were  separated  only  by  high-  291,  4  Am.  St.  Rep.  646. 

ways,   as   each  had  its  own  farm-  65-  Illinois.—  St.  Louis,  etc.,  R.  R. 

house  and  outbuildings,  they  were      Co-  v-  Brown,  58  111.  61. 

held    to    have    remained    separate      „  Jowo.— Haines  v.  St.  Louis,  etc., 

tracts.    Sharp  v.  United  States,  191      =*  °*' 65  1°™- 216'  2tf  N;  W™' 
tt  <a  ^i    48  t    pri   911  Kansas.— Leavenworth,  etc.,  R.  R. 

TJ.  S.  341   48  L.  ed.  211.  c         wllklns  45  Kan   674  26  p 

63.  Illinois.— White  v.  Metropoli-      16 

tan  West  Side  El.  R.  R.  Co.,  154  Minnesota.— Minnesota,  etc.,  R  R 

111.  620,  39  N.  E.  270.  Co.  v.  Dorani  15  Minn   230 

Kansas.  —  Leavenworth,    etc.,    R.  New  York.—  Keene  v.  Metropoli- 

R.  Co.  v.  Wilkins,  45  Kan.  674,  26  tan  El.  R.  R.  Co.,  79  Hun  451,  29 

Pac.  16.  N.  Y.  Supp.  971. 

Minnesota. —  Cameron  v.  Chicago,  Pennsylvania.  —  Gibson    v.   Fifth 

etc.,  Ry.  Co.,  42  Minn.  75,  43  N.  W.  Ave.,  etc.,  Bridge  Co.,  192  Pa.  55,  43 

785.  Atl.  339,  73  Am.  St  Rep.  795. 
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but  the  owner  has  not  actually  made  or  contemplated  a 
division  it  will  not  be  held  separated  in  law.66 

When  land  is  unoccupied  and  so  not  devoted  to  use  of  any 
character,  and  especially  when  it  is  held  for  purposes  of 
sale  in  building  lots,  a  physical  division  by  wrought  roads 
and  streets  creates  independent  parcels  as  a  matter  of 
law.67  Even  when  the  lots  are  not  physically  distinct  but 
are  laid  out  on  a  plan  and  offered  for  separate  sale,  they 
are  sometimes  held  to  be  independent,68  especially  if  they 
are  situated  in  a  city,69  although  if  they  continue  to  be  used 
for  one  purpose  or  to  be  treated  by  the  owner  as  a  single 
tract  until  they  can  be  sold  they  constitute  a  single  parcel,70 


66.  Doud  v.  Mason  City,  etc.,  R. 
R.  Co.,  76  Iowa  438,  41  N.  W.  65. 
When  however  the  owner  claimed 
an  intention  to  improve  the  tract 
taken  by  a  use  covering  the  whole 
of  it  and  nothing  more,  he  was  not 
allowed  damages  to  his  regaining 
land.  In  re  Clinton  St.  Police  Sta- 
tion Site,  123  N.  T.  Supp.  198. 

67.  Illinois. —  Todd  v.  Kankakee, 
etc.,  R..R.  Co.,  78  111.  530;  Pittsburg, 
etc.,  R.  R.  Co.  v.  Reich,  101  111.  157 ; 
White  v.  Metropolitan,  etc.,  R.  R. 
Co.,  154  111.  620,  39  N.  E.  270. 

Iowa. —  Fleming  v.  Chicago,  etc., 
R.  R.  Co.,  34  Iowa  353. 

Massachusetts.  —  Wellington  v. 
Boston,  etc.,  R.  R.  Co.,  164  Mass. 
380,  41  N.  B.  652. 

flew  York— Matter  of  N.  Y.  Cen- 
tral R.  R.  Co.,  6  Hun  149. 

Wisconsin. —  Schmidt  v.  Milwau- 
kee, 149  Wis.  330,  135  N.  W.  883. 

68.  Wilcox  v.  St.  Paul,  etc.,  Ry. 
Co.,  35  Minn.  439,  29  N.  W.  148; 
Koerper  v.  St.  Paul,  etc.,  Ry.  Co., 
42  Minn.  340,  44  N.  W.  195;  In  re 
New  York,  etc.,  Ry.  Co.,  27  Hun 
(N.  Y.)  151;  Banning  v.  Southern 
R.  R.,  7  Ohio  S.  &  C.  P.  Dec.  560. 

69.  Colorado. —  Lavelle  v.  Jules- 
burg,  49  Colo.  290,  112  Pac.  774. 

Indiana. —  Bvansville,  etc.,  R.  R. 
Co.  v.  Charlton,  6  Ind.  App.  56,  33 
N.  E.  129. 

Minnesota. — Wilcox  v.  St.  Paul, 
etc.,  R.  R.  Co.,  35  Minn.  439,  29 
N.  W.  148 ;  Koerper  v.  St.  Paul,  etc, 
R.  R.  Co.,  42  Minn.  340,  44  N.  W. 
195. 


New  York. — In  re  Commissioners 
of  Public  Works,  199  N.  Y.  531,  92 
N.  E.  1081. 

Oregon. —  Oregon,  etc.,  Navigation 
Co.  v.  Taffe,  67  Ore.  102,  134  Pac. 
1024. 

70.  United  States. — Hetzel  v.  Bal- 
timore, etc.,  R.  R.  Co.,  169  U.  S.  26, 
42  L.  ed.  648. 

Alabama. — Alabama  Central  R.  R. 
Co.  v.  Musgrove,  169  Ala.  424,  53 
So.  1009. 

Colorado.  —  Lavelle  v.  Julesburg, 
49  Colo.  290,  112  Pac.  774. 

Illinois. —  Chicago,  etc.,  R.  R.  Co. 
v.  Dresel,  110  111.  89 ;  Metropolitan, 
etc.,  R.  R.  Co.  v.  Johnson,  159  111. 
434,  42  N.  E.  871;  Davenport,  etc., 
Ry.  Co.  v.  Sinnet,  111  111.  App.  75. 

Iowa. —  Cummins  v.  Des  Moines, 
etc.,  R.  R.  Co.,  63  Iowa  397,  19  N.  W. 
268;  Cox  v.  Mason  City,  etc.,  R.  R. 
Co.,  77  Iowa  20,  41  N.  W.  475. 

Kansas.  —  Reisner  v.  Atchison 
Depot  Co.,  27  Kan.  382;  McKnight 
v.  Wichita,  83  Kan.  7,  109  Pac.  994. 

Michigan. —  Port  Huron,  etc.,  R. 
R.  Co.  v.  Voorheis,  50  Mich.  506,  15 
N.  W.  882. 

Minnesota.  —  Sherwood  v.  St. 
Paul,  etc.,  R.  R.  Co.,  21  Minn.  122; 
Sheldon  v.  Minneapolis,  etc.,  R.  R. 
Co.,  29  Minn.  318,  13  N.  W.  134. 

Nebraska. — Atchison,  etc.,  R.  R. 
Co.  v.  Boerner,  34  Nebr.  240,  51 
N.  W.  842,  33  Am.  St.  Rep.  637. 

New  Jersey. —  Currie  v.  Waverly, 
etc.,  R.  R.  Co.,  52  N.  J.  L.  381,  20 
Atl.  56,  19  Am.  St.  Rep.  452. 

New   York. —  New  York,   etc.,  R. 
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and  if  the  whole  estate  is  practically  one,  the  intervention 
of  a  public  highway  legally  laid  out  but  not  visible  on  the 
surface  of  the  ground  is  not  conclusive  that  the  estate  is 
separated.71 

It  is,  of  course,  essential  to  constitute  a  single  parcel 
that  it  be  owned  in  its  entirety  by  one  owner  or  one  set  of 
owners ;  a  neighboring  owner  whose  land  is  not  taken  can- 
not share  in  the  compensation  because  he  was  separated 
from  the  tract  in  which  the  publie  work  was  constructed  by 
a  purely  imaginary  line.72  So  also  it  is  sometimes  held 
necessary  that  an  owner  hold  the  entire  tract  by  the  same 
estate  or  interest ; 73  but  when  there  are  several  tenements 
or  buildings  leased  to  different  tenants  on  one  lot,  the  estate 
is  not  separated,  if  it  is  in  fact  an  entire  one.74 

A  tract  otherwise  single  is  not  regarded  as  divided 


R.  Co.  v.  Arnot,  27  Hun  151;  New 
York,  etc.,  R.  R.  Co.  v.  Bell,  28 
Hun  426. 

Pennsylvania.  —  Phillips  v.  St. 
Clair  Incline  Plane  Co.,  166  Pa.  21, 
31  AtL  69;  Scott  v.  Donora  South- 
ern R.  R.  Co.,  222  Pa.  634,  72  Atl. 
282. 

Wisconsin.  —  Parks  v.  Wisconsin 
Central  R.  R.  Co.,  33  Wis.  413. 

In  any  event,  if  the  owner  claims 
that  he  is  entitled  to  damages  to  the 
whole  of  his  remaining  land  on  the 
ground  that  it  is  a  single  tract,  he 
cannot  have  it  valued  as  a  number 
of  building  lots.  Alabama  Central 
R.  R.  Co.  v.  Musgrove,  169  Ala.  424, 
53  So.  1009. 

71.  Lincoln  v.  Commonwealth,  164 
Mass.  368,  41  N.  E.  489. 

72.  But  see  Smith  County  Com- 
missioners v.  Lahore,  37  Kan.  480, 
15  Pac.  577,  holding  that  where 
three  quarter  sections  of  land  lying 
together  were  owned  by  different 
persons,  but  they  agreed  to  use 
them  in  common,  and  a  highway 
was  laid  out  across  all  three,  the 
injury  to  each  section  resulting 
from  the  whole  taking  may  be 
considered. 

73.  Where  an  individual  owned 
part  of  a  tract  of  land  in  absolute 
fee  and  a  half  interest  of  a  re- 
mainder in  the  other  part,  the  two 


parts  were  held  to  constitute  sepa- 
rate parcels.  Conness  v.  Indiana, 
etc.,  R.  R.  Co.,  193  111.  464,  62  N.  E. 
221.  So  also  when  a  man  owned 
one  tract  in  severalty,  and  owned 
another  tract  jointly  with  his  wife, 
the  tracts  were  held  separate.  Glen- 
denning  v.  Stanley,  173  Ind.  674,  91 
N.  E.  234.  But  where  a  person 
occupied  a  tract  as  an  entirety,  al- 
though he  owned  part  and  leased 
the  rest,  he  was  held  entitled  to 
recover  the  damage  to  the  market 
value  of  the  whole  tract  during  the 
continuance  of  the  lease.  Chicago, 
etc.,  R.  R.  Co.  v.  Dresel,  110  111.  89,  , 
and  where  a  person  owned  one-half 
of  a  tract  in  severalty  and  had  an 
undivided  half  interest  in  certain 
buildings  and  fixtures  on-  the  other 
half,  and  the  half  which  he  owned 
was  taken,  he  was  allowed  compen- 
sation for  the  damage  to  the  build- 
ings and  fixtures  on  the  other  half. 
Chicago,  etc.,  R.  R.  Co.  v.  Ward,  128 
111.  349,  18  N.  E.  828,  21  N.  E.  562. 
74.  Whitney  v.  Boston,  98  Mass. 
312 ;  Cooper  v.  Manhattan  R.  R.  Co., 
85  Hun  (N.  Y.)  217,  32  N.  Y.  Supp. 
1054;  White  v.  Fifth  Ave.,  etc., 
Bridge  Co.,  189  Pa.  500,  42  Atl.  136. 
This  principle  of  course  does  not 
apply  when  the  buildings  leased  are 
upon  separate  lots.  See  note  65, 
supra. 
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because  a  political  boundary  line  runs  through  it ; 75  and  an 
owner  can  recover  when  the  taking  is  in  another  county  if 
the  parcel  damaged  is  separated  from  a  parcel  belonging 
to  him  from  which  a  taking  is  made  only  by  an  imaginary 
line.76 


§  242.  Compensation  when  Part  of  the  Location  of  a 
Public  Service  Corporation  is  Taken. 

It  is  shown  elsewhere  that  the  franchise,  structures  and 
right  of  way  of  a  public  service  corporation  are  property 
in  the  constitutional  sense,77  and  that  they  cannot  be  taken 
for  another  public  use  without  just  compensation,  and  that, 
when  the  entire  plant  of  a  public  service  corporation  is 
taken  over  by  the  public  or  by  another  corporation,  the 
compensation  is  measured  by  the  fair  market  value  of  all 
the  property,  tangible  and  intangible,  of  the  corporation.78 
"When  however  it  is  desired  to  devote  a  small  portion  of 
the  land  occupied  by  a  public  service  corporation  to  an 
additional  use,  which  can  usually  be  exercised  concurrently 
with  the  original  use  of  the  property,  as  when  a  highway 
is  laid  out  across  a  railroad,  a  different  case  is  presented. 
Under  such  circumstances  there  is  a  taking  of  property  in 
the  constitutional  sense,  and,  as  in  other  cases  of  the  exer- 
cise of  eminent  domain,  the  owner  of  the  property  taken  is 
entitled  to  recover  the  diminished  value  of  the  entire  prop- 
erty by  reason  of  the  taking,  but  the  measure  of  damages 
in  its  practical  application  is  very  different  from  that 
employed  when  private  land  is  taken,  as  will  be  shown  more 
at  length  in  the  following  sections.  In  such  a  case  it  is 
generally  immaterial  whether  the  first  corporation  owns 
an  easement  or  the  fee.    The  fee  is  often  conditioned  on  the 

75.  Illinois. —  Keithsburg,  etc.,  E.  etc.,  E.  E.  Co.  v.  Baker,   102  Mo. 

R.  Co.  v.  Henry,  79  111.  290.  559,  15  S.  W.  64. 

Indiana. —  Chicago,  etc.,  E.  E.  Co.  Nebraska. —  Northeastern,  etc.  E. 

v.  Huncheon,  130  Ind.  529,  30  N.  B.  E.   Co.   v.   Frazier,   25  Neb.   42,   40 

636.  N.  W.  604. 

Iowa. —  Ham   v.   Wisconsin,   etc.,  76.  Atchison,    etc.,    E.   E.   Co.   v. 

E.  E.  Co.,  61  Iowa  716,  17  N.  W.  157.  Gongh,  29  Kan.  94. 

Minnesota.— Cedar    Eapids,    etc.,  77.  Supra,   §§    123    and   126.     As 

E.  R.  Co.  v.  Eyan,  36  Minn.  546,  33  to  the  right  to  take  property  already 

N.  W.  35.  in  public  use,  see  sections  351  and 

Missouri. — Wyandotte,     etc.,     Ey.  361,  infra. 

Co.  v.  Waldo,  70  Mo.  629;  Chicago,  78.  Supra,  §  223. 
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continuance  of  the  original  use,  and,  if  it  is  not,  the  possi- 
bility of  any  other  use  is  too  remote  to  be  considered,  and 
the  damages,  whatever  they  may  be,  are  assessed  upon  the 
theory  that  the  land  will  never  be  devoted  to  other  uses.79 
So  also  it  is  immaterial  whether  an  easement  or  the  fee  is 
taken  for  the  second  use,  provided  that  the  new  use  is  not 
wholly  inconsistent  with  the  old.  When  a  fee  is  acquired 
for  the  second  use,  it  is  ordinarily  subject  to  the  original 
easement.80 

When  an  easement  is  taken  over  land  already  devoted 
to  the  public  use,  unless  actual  damage  is  shown,  nominal 
damages  are  properly  awarded,  since  there  is  no  presump- 
tion that  the  two  easements  are  conflicting.  The  rule  has 
been  enforced  even  in  the  case  of  the  crossing  of  a  railroad 
by  a  highway81  or  another  railroad,82  and  is  frequently 
applied  when  a  telegraph  company  acquires  the  right  to 
lay  its  wires  along  a  railroad  location.83 

§  243.  Measure  of  Damages  when  a  Highway  is  Laid 
out  across  a  Railroad. 

At  common  law  it  was  well  settled  that,  when  a  new  way 
was  laid  out  across  another  way  already  in  existence  and 
use,  the  crossing  must  be  made  with  as  little  injury  as  pos- 
sible to  the  old  way,  and  whatever  structures  were  neces- 
sary at  the  crossing  must  be  erected  and  maintained  at  the 
expense  of  the  party  making  the  new  way.  If  the  old  way 
could  not  be  crossed  without  damage,  the  damage  must  be 
ascertained  and  paid.84    The  laying  out  of  highways  across 

79.  Chicago  v.  Chicago,  etc.,  R.  R.  84.  England. —  King  v.  Kent,  13 
Co.,  166  V.  S.  226,  41  L.  ed.  979.  East  220 ;  King  v.  Lindsay,  14  East 

80.  New  York,  etc.,  R.  R.  Co.  v.  317,  322;  King  v.  Kerrison,  3  N.  & 
Buffalo,  200  N.  Y.  113,  93  N.  E.  520.  S.  526,  532. 

81.  Thus  in  New  York,  etc.,  R.  R.  Maryland. —  Northern  Central  R. 
Co.  v.  Rhodes,  171  Ind.  521,  86  N.  E.  R.  Co.  v.  Baltimore,  46  Md.  425. 
840,  24  L.  R.  A.  (N.  S.)  1225,  it  Massachusetts.—  Perley  v.  Chand- 
was  held  that  instructions  that  the  ler,  6  Mass,  454 ;  Richardson  v.  Bige- 
railroad  company  was  entitled  to  low,  15  Gray  154;  Lowell  v.  Pro- 
the  value  of  the  land  taken  and  prietors  of  Locks  and  Canals,  104 
damages  to  the  remaining  land  were  Mass.  18,  22 ;  Boston  &  Albany  R.  R. 
objectionable  as  assuming  that  the  Co.  v.  Cambridge,  159  Mass.  283,  34 
value    of    the    railroad    company's  N.  E.  382. 

land  would  be  diminished  by  the  New    Jersey. —  Morris    Canal    & 

taking.  Banking  Co.  v.  State,  4  Zabr.  62. 

82.  Matter  of  Cortlandt,  etc.,  R.  Tennessee. — Dyer  County  v.  Ches- 
R.  Co.,  98  N.  Y.  336.  apeake,  etc.,  R.  R.  Co.,  87  Term.  712, 

83.  Infra,  §  245.  11  S.  W.  943. 


§  243    Compensation  When  Past  op  Tract  is  Taken.    747 

existing  railroad  locations  is  however  almost  everywhere 
regulated  by  statute,  and  while  provision  for  the  payment 
of  damages  is  generally  made,  there  is  a  considerable  con- 
flict of  authority  in  regard  to  the  extent  of  the  damages 
recoverable  in  such  cases.  It  is  almost  universally  con- 
ceded that  the  laying  out  of  a  highway  across  a  railroad 
location  constitutes  the  taking  of  property  in  the  constitu- 
tional sense,  and  that  the  railroad  company  is  entitled  to 
have  its  damages  assessed  by  an  impartial  tribunal,  even 
if  they  are  eventually  held  to  be  only  nominal.85  The  only 
dissent  to  this  doctrine  is  found  in  New  York,  in  which 
state  it  is  held  that,  as  the  title  of  a  railroad  corporation 
to  its  location  is  limited  to  use  for  the  purposes  of  its  fran- 
chise, and  as  its  franchise  is  subject  to  alteration  and 
amendment  without  compensation,  its  title  to  its  location 
can  also  be  altered  and  amended  without  there  being  a 
taking  in  the  constitutional  sense.86 


85.  United  States. —  Chicago,  etc., 
K.  R.  Co.  v.  Chicago,  166  U.  S.  226, 
41  L.  ed.  979. 

Connecticut. —  New  York,  etc.,  R. 
R.  Co.  v.  New  Haven,  81  Conn.  581, 
71  Atl.  780. 

Georgia. —  Georgia  R.  R.,  etc.,  Co. 
v.  Union  Point,  119  Ga.  809,  47  S.  E. 
183 ;  Poulan  v.  Atlantic  Coast  Line 
R.  R.  Co.,  123  Ga.  605,  61  S.  E.  657. 

Illinois. —  Chicago,  etc.,  R.  R.  Co. 
v.  Chicago,  149  111.  457,  37  N.  E.  78 ; 
Chicago,  etc.,  R.  R.  Co.  v.  Cicero, 
154  111.  656,  39  N.  E.  574;  Illinois 
Central  R.  R.  Co.  v.  Mattoon,  161 
111.  247,  43  N.  E.  1100. 

Indiana.' —  Crossley  v.  O'Brien,  24 
Ind.  325,  87  Am.  Dec.  329. 

Kansas. —  Kansas  Central  R.  R. 
Co.  v.  Jackson  County  Commission- 
ers, 45  Kan.  716,  26  Pac.  394. 

Maryland. —  Baltimore  v.  Cowen, 
88  Md.  447,  41  Atl.  900,  71  Am.  St. 
Rep.  433. 

Massachusetts. —  Boston  &  Albany 
R.  R.  Co.  v.  Cambridge,  159  Mass. 
283,  34  N.  E.  382. 

Michigan. —  Chicago,  etc.,  Ry.  Co. 
v.  Hough,  61  Mich.  507,  28  N.  W. 
532 ;  People  v.  Detroit,  etc.,  Ry.  Co., 
79  Mich.  475,  44  N.  W.  934,  7 
L.  R.  A.  717. 

Minnesota. —  St.    Paul,    etc.,    Ry. 


Co.  v.  Minneapolis,  35  Minn.  141, 
27  N.  W.  500. 

Missouri. —  Hook  v.  Chicago,  etc., 
R.  R.  Co.,  133  Mo.  314,  34  S.  W. 
549;  St.  Louis,  etc.,  R.  R.  Co.  v. 
Gordon,  157  Mo.  71,  57  S.  W.  742. 

Nebraska. —  Chicago,  etc.,  R.  R. 
Co.  v.  Douglas  County,  1  Neb.  Unoff. 
247,  95  N.  W.  339 ;  Missouri  Pacific 
R.  R.  Co.  v.  Cass  County,  76  Neb. 
396,  107  N.  W.  773. 

New  Jersey. —  State,  New  York, 
etc.,  R.  R.  Co.,  Prosecutor,  v.  Cap- 
ner,  49  N.  J.  L.  555,  9  Atl.  781; 
Morris,  etc.,  R.  R.  Co.  v.  Orange, 
63  N.  J.  L.  252,  43  Atl.  730,  47  Atl. 
163. 

North  Dakota. —  Grafton  v.  St. 
Paul,  etc.,  R.  R.  Co.,  16  No.  Dak. 
313,  113  N.  W.  598,  22  L.  R.  A. 
(N.  S.)  1,  15  Ann.  Cas.  10. 

Ohio. — ■  Cincinnati,  etc.,  Ry.  Co.  v. 
Troy,  66  Ohio  St.  510,  67  N.  E.  1051. 

Oklahoma. —  Southern  Kansas  Ry. 
Co.  v.  Oklahoma  City,  12  Okla.  82, 
69  Pac.  1050. 

Pennsylvania. —  Keim  v.  Philadel- 
phia, 2  Pa.  Co.  Ct.  149. 

Wisconsin. —  Chicago,  etc.,  R.  R. 
Co.  v.  Milwaukee,  97  Wis.  418,  72 
N.  W.  1118. 

86.  Albany  Northern  R.  R.  Co.  v. 
Brownell,  24  N.  Y.  345. 
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Upon  the  question  of  the  measure  of  damages,  while  it 
is  conceded  (except  in  New  York)  that  the  company  is 
entitled  to  compensation  for  the  taking  of  that  portion  of 
its  location  which  falls  within  the  limits  of  the  new  high- 
way, it  is  everywhere  held  that  it  is  not  entitled  to  be  paid 
the  market  value  of  such  land  per  square  foot  at  the  same 
rate  as  other  land  in  the  same  neighborhood  used  for  pri- 
vate purposes  would  be  valued.87  The  reasons  assigned 
for  this  distinction  are  (1)  that  a  railroad  location  is 
devoted  to  a  special  and  peculiar  use  from  which  it  cannot 
be  diverted  without  authority  from  the  legislature,  and  so, 
even  if  the  railroad  company  owns  the  fee,  the  land  has  no 
market  value  for  general  purposes ;  (2)  that  such  property 
is  not  commonly  bought  and  sold  in  the  market  and  its 
market  value  is  consequently  incapable  of  estimation;  (3) 
that  the  imposition  of  the  highway  easement  is  not,  as  it  is 
in  the  case  of  private  land,  substantially  equivalent  to  a 
complete  exclusion  of  the  owner  from  all  beneficial  uses  of 
the  land,  but  the  land  taken  remains  subject  to  use  for  rail- 
road purposes  as  fully  and  completely  as  it  was  before. 

The  generally  recognized  measure  of  damages  for  the 
land  actually  taken,  although  the  phraseology  used  in 
.describing  it  in  the  various  jurisdictions  is  not  always 
exactly  the  same,  is  the  difference  between  the  value  of  the 
right  to  the  exclusive  use  of  the  land  in  question  for  rail- 
road purposes,  and  the  value  of  the  right  to  use  it  for  rail- 
road purposes  subject  to  its  concurrent  use  as  a  public 
highway.88  Upon  this  the  courts  are  in  substantial  agree- 
ment ;  but  upon  the  question  of  additional  damages  to  the 

87.  United  States. —  Chicago,  etc.,  Co.,    Prosecutor,    v.    Bayonne,    51 

K.  R.  Co.'  v.  Chicago,  166  U.  S.  226,  N.  J.  L.  428,  17  Atl.  971. 

41  L.  ed.  979.  88.  United  States. —  Chicago,  etc., 

Illinois. —  Chicago,  etcv  Ry.  Co.  v.  R.  R.  Co.  v.  Chicago,  166  U.  S.  226, 

Cicero,   157  111.  48,   39  N.   E.   574;  41  L.  ed.  979. 

Chicago,  etc.,  R.  R.  Co.  v.  Pontiac,  Illinois. —  Chicago,  etc.,  Ry.  Co.  v. 

169  111.  155,  48  N.  E.  485 ;  Sanitary  Chicago,  140  111.  309,  29  N.  E.  1109. 

District  ot  Chicago  v.   Pittsburgh,  Kentucky. —  Louisville,  etc.,  R.  R. 

etc.,  Ry.  Co.,  216  111.  575,  75  N.  E.  Co.  v.  Louisville,  122  S.  W.  849,  24 

248.  L-  R-  A.  (N.  S.)   1213. 

Kentucky. —  Louisville,  etc.,  R.  R.  Massachusetts. —  Old  Colony  R.  R. 

Co.  v.  Louisville,  131  Ky.  108,  114  Co.  v.  Plymouth,  14  Gray  155;  Bos- 

S.   W.   743.  t°n   &   Albany   R.   R.   Co.   v.   Cam- 

Michigan.—  Grand  Rapids  v.  Ben-  bridge,  159  Mass.  283,  34  N.  E.  382. 

nett,  106  Mich.  528,  64  N.  W.  585.  Michigan.  —  Matter    of    Opening 

New  Jersey.-^  State,  Central  R.  R.  First  St.,  66  Mich.  42,  33  N.  W.  15. 
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remaining  land  there  is  a  marked  conflict  of  authority.  It 
is  held  in  Massachusetts  that  the  company  is  entitled  to 
recover  the  cost  of  constructing  and  maintaining  any  struc- 
tures upon  the  land  or  changes  in  its  surface,  required  by 
law  or  made  necessary  in  fact,  to  accommodate  the  railroad 
to  the  new  .conditions,  including  the  expense  of  erecting 
and  maintaining  signs  and  cattle-guards  at  the  crossing 
and  for  planking  the  crossing,  but  not  ordinary  operating 
expenses,  such  as  maintaining  gates  and  flagmen,  ringing 
bells  or  the  increased  liability  of  accidents.89  This  rule 
has  been  followed  in  some  of  the  other  states;90  in  others 
the  liability  is  limited  to  or  has  not  been  extended  beyond 
changes  in  the  surface  of  the  railroad  and  the  cost  of  con- 
structing the  crossing,  whether  at  grade  or  in  the  form  of 
a  bridge.91  By  the  doctrine  prevailing  in  the  majority  of 
states  however,  while  it  is  recognized  that  the  company  is 
entitled  to  recover  for  the  cost  of  structural  changes  in  its 


North  Dakota. —  Grafton  v.  St. 
Paul,  etc.,  E.  R.  Co.,  16  No.  Dak. 
313,  113  N.  W.  598,  22  L.  R.  A. 
(N.  S.)   1,  15  Ann.  Cas  10. 

Wisconsin. —  Chicago,  etc.,  R.  R. 
Co.  v.  Milwaukee,  97  Wis.  418,  72 
N.  W.  1118. 

In  Eunice  v.  Louisiana  Western 
Ry.  Co.,  135  La.  882,  66  So.  257,  It 
was  said  that  in  assessing  compen- 
sation the  fact  that  the  railroad 
does  not  lose  its  property  altogether 
must  be  considered. 

89.  Old  Colony  R.  R.  Co.  v.  Plym- 
outh, 14  Gray  155 ;  Boston  &  Albany 
R.  R.  Co.  v.  Cambridge,  159  Mass. 
283,  34  N.  E.  382. 

90.  Kansas. —  Kansas  Central  R. 
R.  Co.  v.  Jackson  County  Commis- 
sioners, 45  Kan.  716,  26  Pac.  394; 
Greenwood  County  Commissioners  v. 
Kansas  City,  etc.,  R.  R.  Co.,  46  Kan. 
104,  26  Pac.  397;  Atchison,  etc.,  R. 
R.  Co.  v.  Osage  County  Commis- 
sioners, 48  Kan.  576,  29  Pac.  1084; 
Chicago,  etc.,  R.  R.  Co.  v.  Chautau- 
qua County  Commissioners,  49  Kan. 
763,  31  Pac.  736. 

Michigan. —  Chicago,  etc.,  Ry.  Co. 
v.  Hough,  61  Mich.  507,  28  N.  W. 
532;  Matter  of  Opening  First  St., 
66  Mich.  42,  33  N.  W.  15 ;  People  v. 
Detroit,  etc.,  R.  R.  Ob.,  79  Mich.  475, 
44  N.  W.  934,  7  L.  R.  A.  717 ;  De- 


troit Park  Commissioners  v.  Chi- 
cago, etc.,  R.  R.  Co.,  91  Mich.  291, 

51  N.  W.  934;  Grand  Rapids  v. 
Bennett,  106  Mich.  528,  64  N.  W. 
585;  Detroit,  etc.,  R.  R.  Co.  v.  De- 
troit, 112  Mich.  304,  70  N.  W.  573; 
Plymouth  v.  Pere  Marquette  R.  R. 
Co.,  139  Mich.  347,  102  N.  W.  947. 

91.  Kansas  City  v.  Kansas  City 
Belt  R.  R.  Co.,  102  Mo.  633,  14  S.  W. 
808,  10  L.  R.  A.  851;  Cincinnati, 
etc.,  Ry.  Co.  v.  Troy,  68  Ohio  St. 
510,  67  N.  E.  1051.  It  was  held  in 
Minnesota  that  a  railroad  company 
could  not  recover  the  cost  of  erect- 
ing safety  devices,  but  might  recover 
the  cost  of  making  the  crossing  con- 
venient for  travel,  as  by  laying 
planking  between  the  rails.  State  v. 
District  Court  for  Hennepin  County, 
42  Minn.  247,  44  N.  W.  7,  7  L.  R.  A. 
121;  State  v.  Shardlow,  43  Minn. 
524,  46  N.  W.  74.  An  overhead 
bridge  was  held  to  constitute  a 
safety  device,  the  entire  cost  of 
which  might  be  imposed  upon  the 
railroad  company.  State  v.  St.  Paul, 
etc.,  Ry.  Co.,  98  Minn.  380,  108 
N.  W.  261,  120  Am.  St.  Rep.  581,  8 
Ann.  Cas.  1047;  State  v.  Northern 
Pacific  Ry.  Co.,  98  Minn.  429,  108 
N.  W.  269,  affirmed,  208  U.  S.    583, 

52  L.  ed.  630. 
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tracks,92  it  is  held  that  the  railroad  company  is  not  entitled 
to  recover  the  cost  of  the  structures  incident  to  the  main- 
tenance of  a  railroad  crossing,  whether  erected  for  the 
purpose  of  preventing  accidents,  or  of  making  the  crossing 
safe  and  convenient  for  travel ; 93  and  in  such  jurisdictions 
when  a  highway  is  laid  out  across  an  existing  railroad  at 
a  different  grade,  the  railroad  company  may  be  required 
to  bear  the  entire  cost  of  constructing  the  necessary 
bridge.94    Whether  the  crossing  is  at  grade  or  not,  as  the 


92.  Connecticut. —  New  York,  etc., 
R.  R.  Co.  v.  New  Haven,  81  Conn. 
581,  71  Atl.  780. 

Illinois. —  Paris  v.  Cairo,  etc.,  Ry. 
Co.,  248  111.  213,  93  N.  E.  729. 

Maryland.—  Baltimore  v.  Cowen, 
88  Md.  447,  41  Atl.  900,  71  Am.  St. 
Rep.  433. 

New  Jersey. —  Morris,  etc.,  R.  R. 
Co.  v.  Orange,  63  N.  J.  L.  252,  43 
Atl.  730,  47  Atl.  363 ;  Paterson,  etc., 
R.  R.  Co.  v.  Nutley,  72  N.  J.  L. 
123,  59  Atl.  1032. 

Wisconsin. —  Chicago,  etc.,  R.  R. 
Co.  v.  Milwaukee,  97  Wis.  418,  72 
N.  W.  1118. 

93.  United  States. —  Chicago,  etc., 
R.  R.  Co.  v.  Chicago,  166  U.  S.  226, 
41  L.  ed.  979. 

Arkansas. — St.  Louis,  etc.,  R.  R. 
Co.  v.  Fayetteville,  75  Ark.  534,  87 
S.  W.  1174. 

Illinois. —  Chicago,  etc.,  R.  R.  Co. 
v.  Chicago,  140  111.  309,  29  N.  E. 
1109 ;  Paris  v.  Cairo,  .etc.,  Ry.  Co., 
248  111.  213,  93  N.  E.   729. 

Indiana. — Vandalia  R.  R.  Co.  v. 
State,  166  Ind.  219,  76  N.  E/  980; 
New  York,  etc.,  R.  R.  Co.  v.  Rhodes, 
171  Ind.  521,  86  N.  E.  840,  24 
L.  R.  A.  (N.  S.)  1225. 

Kentucky. — Louisville,  etc.,  R.  R. 
Co.  v.  Louisville,  131  Ky.  108,  114 
S.  W.  743,  24  L.  R.  A.  (N.  S.)  1213. 

Maine. —  Portland,  etc.,  R.  R.  Co. 
v.  Deering,  78  Me.  67,  57  Am.  Rep. 
784;  Boston  &  Maine  R.  R.  Co.  v. 
York  County  Commissioners,  79  Me. 
386. 

Nebraska. —  State  v.  Chicago,  etc., 
R.  R.  Co.,  29  Neb.  412,  45  N.  W.  469 ; 
Missouri  Pacific  R.  R.  Co.  v.  Cass 
County,  76  Neb.  396,  107  N.  W.  773. 

New  Jersey. —  Morris,  etc.,  R.  R. 
Co.  v.  Orange,  63  N.  J.  L.  252,  43 


Atl.  730,  47  Atl.  363  (overruling 
Paterson,  etc.,  R.  R.  Co.  v.  Newark, 
61  N.  J.  L.  80,  38  Atl.  689). 

North  Dakota. —  Grafton  v.  St. 
Paul,  etc.,  R.  R.  Co.,  16  No.  Dak. 
313,  113  N.  W.  598,  22  L.  R.  A. 
(N.  S.)  1,  15  Ann.  Cas.  10. 

Texas.—'  Gulf,  etc.,  Ry.  Co.  v. 
Milam  County,  90  Tex.  355,  38  S.  W. 
747. 

Wisconsin. —  Chicago,  etc.,  R.  R. 
Co.  v.  Milwaukee,  97  Wis.  418,  72 
N.  W.  1118 ;  Chicago,  etc.,  R.  R.  Co. 
v.  Pair  Oaks,  140  Wis.  334,  122 
N.  W.  810. 

94.  United  States. —  Northern  Pa- 
cific Ry.  Co.  v.  Minnesota,  208  U.  S. 
583,  52  L.  ed.  630,  120  Am.  St.  Rep. 
601 ;  Cincinnati,  etc.,  Ry.  Co.  v.  Con- 
nersville,  218  TJ.  S.  336,  54  L.  ed. 
1060;  Chicago,  etc.,  Ry.  Co.  v.  Min- 
neapolis, 232  V.  S.  430,  58  L.  ed. 
671,  affirming  115  Minn.  460,  133 
N.  W.  169. 

Arkansas. —  St.  Louis,  etc.,  R.  R. 
Co.  v.  Fayetteville,  75  Ark.  534,  87 
S.  W.  1174. 

Connecticut. —  New  York,  etc.,  R. 
R.  Co.  v.  Waterbury,  60  Conn.  1,  22 
Atl.  439. 

Indiana. —  Cincinnati,  etc.,  R.  R. 
Co.  v.  Connersville,  170  Ind.  316,  83 
N.  E.  503. 

Minnesota. —  State  v.  St.  Paul, 
etc.,  Ry.  Co.,  98  Minn.  380,  108  N.  W. 
261,  120  Am.  St.  Rep.  581,  8  Ann. 
Cas.  1047. 

Mississippi. — Illinois  Central  R. 
R.  Co.  v.  Copiah  County,  81  Miss. 
685,  33  So.  502;  Illinois  Central  R. 
R.  Co.  v.  Swalm,  83  Miss.  631,  36 
So.  147. 

Tennessee. —  Harriman  v.  South- 
ern Ry.  Co.,  Ill  Tenn.  538,  82  S.  W 
213. 


§  243    Compensation  When  Past  of  Tract  is  Taken.    751 

use  of  a  highway  at  the  crossing  is  not  inconsistent  with 
the  continued  use  of  the  railroad,  in  the  states  in  which 
the  cost  of  the  necessary  structures  at  the  crossing  is  not 
considered  as  an  element  of  damage,  an  award  of  nominal 
damages  is  not  considered  unreasonable,95  and  has  been 
held  by  the  Supreme  Court  of  the  United  States  not  to 
deprive  the  railroad  company  of  its  property  without  due 
process  of  law.96 

There  are  two  reasons  commonly  assigned  for  denying 
the  railroad  company  compensation  for  the  cost  of  erect- 
ing the  structures  necessary  for  the  safety  and  convenience 
of  the  public  at  the  crossing  (1)  that  the  erection  of  such 
structures  is  required  as  an  exercise  of  the  police  power 
and  compensation  is  never  allowed  for  obedience  to  police 
regulations.  This  reasoning  is  fallacious,  or  at  least  not 
conclusive,  as  there  is  an  obvious  distinction  between  a 
taking  by  eminent  domain  which  leaves  the  owner's  remain- 
ing property  subject  to  police  regulations  from  which  it 
had  hitherto  been  exempt,  and  a  general  police  regulation 
not  the  result  of  a  taking,  even  if  it  is  equally  detrimental  f 
(2)  that  it  must  have  been  contemplated  when  the  railroad 
was  built  that  highways  would  have  to  be  laid  out  across 
it,  and  that  the  crossings  so  erected  would  have  to  be  made 
safe  and  convenient  for  public  travel,  and  that  it  was  a 
condition  implied  in  the  grant  of  the  charter  to  the  railroad 
company  that  such  crossings  should  be  constructed  and 
made  safe  at  its  own  expense. 

It  is  recognized  however,  even  in  the  jurisdictions  which 
uphold  the  right  of  the  public  to  lay  out  a  highway  across 
a  railroad  location  without  substantial  compensation,  that 
this  right  does  not  exist  in  the  case  of  railroad  property 
used  for  storage,  yard  and  depot  purposes,  for  the  reasons 
(1)  that  such  property  does  not  admit  of  concurrent  use 
for  highway  purposes  without  substantial  interference 
with  its  use  for  railroad  purposes  and  (2)  that  the  space 

95.  Chicago,     etc.,     Ry.     Co.     v.  1225 ;  contra,  Missouri  Pacific  R.  R. 

Cicero,   157   111.   48,'  39   N.   E.   574;  Co.  v.  Cass  County,  76  Neb.  396,  107 

Lake  Brie,  etc.,  R.  R.  Co.  v.  Shelley,  N.  W.  773. 

163  Ind.  36,  71  N.  E.  151 ;  New  York,  96.  Chicago,  etc.,  R.  R.  Co.  v.  Chi- 

etc.,  R.  R.  Co.  v.  Rhodes,  171  Ind.  cago,  166  U.  S.  226,  41  L.  ed.  979. 
521,  86  N.  E.  840,  24  L.  R.  A.  (N.  S.)  9V.  Supra,  §  106. 
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occupied  by  such  property  is  not  such  that  it  must  have 
been  contemplated  that  public  highways  would  necessarily 
be  laid  out  across  it.98  Upon  the  laying  out  of  a  highway 
through  railroad  property  used  for  storage,  yard  and 
depot  purposes,  the  company  is  entitled  to  be  paid  all 
damages  arising  from  the  interruption  of  its  business  or 
from  the  increased  cost  of  carrying  on  the  same,"  but  not 
for  the  time  lost  in  switching  by  the  necessity  of  observing 
police  regulations  at  the  crossing.1  As  bearing  upon  the 
value  of  such  property,  evidence  is  admissible  of  the 
amount  of  business  transacted,  the  capacity  of  the  prop- 
erty for  such  business  and  its  capacity  for  expansion  to 
meet  the  increasing  demands  of  business.2  As  bearing 
upon  the  damages,  evidence  of  the  average  daily  increased 
expenditure  by  the  company  that  would  be  caused  by  the 
laying  out  of  the  street  is  competent.3 

The  principle  that  benefits  may  be  set  off  from  the  com- 
pensation as  a  whole,  or  from  the  damages  to  the  remain- 
ing land,  as  the  local  law  provides,  applies  to  the  laying 
out  of  a  highway  across  a  railroad,4  but  the  occasions  in 
which  such  benefits  exist  are  unusual.  It  is  settled  that  the 
additional  traffic  upon  the  railroad  that  may  be  expected 

98.  Illinois. —  Lake     Shore,     etc.,  Oklahoma. — Southern  Kansas  Ry. 

By.    Co.    v.    Chicago,    151    111.    359,  Co.  v.  Oklahoma  City,  12  Okla.  82, 

37  N.  E.  880 ;  Chicago,  etc.,  Ey.  Co.  69  Pac.  1050. 

v.  Cicero,  154  111.  656,  39  N.  E.  574 ;  Pennsylvania. —  Philadelphia,  etc., 

Illinois  Central  E.  R.  Co.  v.  Chicago,  E.  E.  Co.  v.  Philadelphia,  9  Phila. 

156  111.  98,  41  N.  E.  45 ;  Chicago,  etc.,  563. 

E.  E.  Co.  v.  Naperville,  166  111.  87,  99.  Chicago,    etc.,    E.    E.    Co.    v. 

47  N.  E.   734;   Chicago,  etc.,  E.  E.  Naperville,  166  111.  87,  47  N.  E.  734; 

Co.    v.    Morrison,    195    111.    271,    63  Chicago,  etc.,  Ey.  Co.  v.  Morrison, 

N.  E.  96;  Paris  v.  Cairo,  etc.,  Ey.  195  111.  271,  63  N.  E.  96;  Paris  v. 

Co.,  248  111.  213,  93  N.  E.  729.  Cairo,  etc.,  Ey.  Co.,  248  I1L  213,  93 

Indiana. —  Terre  Haute  v.  Evans-  N.  E.  729. 

ville,  etc.,  E.  E.  Co.,  149  Ind.  174,  1.  Paris   v.    Cairo,   etc.,   Ey.   Co., 

46  N.  E.  77,  37  L.  E.  A.  189.  248  111.  213,  93  N.  E.  729. 

New  York. — Albany  Northern  E.  2.  Sanitary  District  of  Chicago  v. 

E.  Co.  v.  Brownell,  24  N.  Y.  345 ;  Pittsburgh,  etc.,  Ey.  Co.,  216  111.  575, 

Boston    &    Albany    E.    E.    Co.    v.  75  N.  E.  248. 

Greenbush,  52  N.  Y.  510;  Delaware  3.  Lake   Shore,   etc.,   Ry.   Co.   v. 

&  Hudson  Canal  Co.  v.  Whitehall,  Chicago,  151  111.  359,  37  N.  E.  880. 

90  N.  Y.  21 ;  People  ex  rel.  Buffalo  4.  Pittsburg,    etc,    E.    E.    Co.    v. 

v.  New  York  Central,  etc.,  E.  E.  Co.,  Wolcott,  162  Ind.  399,  69  N.  E.  451. 
156  N.  Y.  570,  51  N.  E.  312. 
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to  arise  from  the  construction  of  the  road  is  not  a  benefit 
that  may  be  set  off.5 


§  244.  Measures  of  Damages  when  one  Railroad  is  Laid 
out  across  Another. 

There  is  no  doubt  that  the  laying  out  of  a  railroad  across 
the  location  of  another  railroad  is  a  taking  of  property  in 
the  constitutional  sense,  and  that  the  corporation  operating 
the  existing  railroad  is  entitled  to  compensation.6  How- 
ever, as  in  other  cases  of  the  taking  of  land  already  in 


5.  Old  Colony  R.  R.  Co.  v.  Ply- 
mouth County,  14  Gray  (Mass.) 
155;  St.  Paul,  etc.,  R.  R.  Co.  v. 
Minneapolis,  35  Minn.  141,  27  N.  W. 
500;  State  v.  Shardlow,  43  Minn. 
524,  46  N.  W.  74 ;  Hook  v.  Chicago, 
etc.,  Ry.  Co.,  133  Mo.  314,  34  S.  W. 
549. 

6.  Alabama. —  Memphis,  etc.,  R. 
R.  Co.  v.  Birmingham,  etc.,  R.  R. 
Co.,  96  Ala.  571,  11  So.  642,  18 
L.  R.  A.  166;  Mobile,  etc.,  R.  R. 
Co.  v.  Louisville,  etc.,  R.  R.  Co.,  68 
So.  905. 

Georgia. —  Georgia,  etc.,  R.  R.  Co. 
v.  Columbus,  etc.,  R.  R.  Co.,  89  Ga. 
205,  15  S.  E.  305. 

Illinois. —  Lake  Shore,  etc.,  R.  R. 
Co.  v.  Chicago,  ete^  R.  R.  Co.,  100 
111.  21;  Chicago,  etc.,  R.  R.  Co.  v. 
Englewood,  etc.,  R.  R.  Co.,  115  111. 
375,  4  N.  E.  246,  56  Am.  Rep.  173. 

Massachusetts. — Massachusetts 
Central  R.  R.  Co.  v.  Boston,  etc.,  R. 
R.  Co.,  121  Mass.  124. 

Michigan. —  Grand  Rapids,  etc.,  R. 
R.  Co.  v.  Grand  Rapids,  etc.,  R.  R. 
Co.,  35  Mich.  265,  24  Am.  Rep.  545 ; 
Toledo,  etc.,  Ry.  Co.  v.  Detroit,  etc., 
R.  R.  Co.,  62  Mich.  564,  29  N.  W. 
500,  4  Am.  St.  Rep.  875 ;  Flint,  etc., 
R.  R.  Co.  v.  Detroit,  etc.,  R.  R.  Co., 
64  Mich.  350,  31  N.  W.  281. 

Missouri. —  Kansas  City,  etc.,  R. 
R.  Co.  v.  Kansas  City,  etc.,  R.  R. 
Co.,  118  Mo.  599,  24  S.  W.  478. 

'Sew  Jersey. — National  Docks,  etc., 
Ry.  Co.  v.  United  New  Jersey,  etc., 
R.  R.  Co.,  53  N.  J.  L.  217,  21  Atl. 
570,  26  Am.  St.  Rep.  421. 
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Ohio —  Lake  Shore,  etc.,  R.  R. 
Co.  v.  Cincinnati,  etc.,  R.  R.  Co.,  30 
Ohio  St.  604. 

Pennsylvania. — Du  Bois,  etc.,  R. 
R.  Co.  v.  Buffalo,  etc.,  R.  R.  Co., 
10  Pa.  Co.  Ct.  401. 

West  Virginia. — Wellsburg,  etc., 
R.  R.  Co.  v.  Panhandle  Traction  Co., 
56  W.  Va.  18,  48  S.  E.  746. 

Wisconsin. — State  v.  Railroad 
Commission,  140  Wis.  145,  181,  182, 

121  N.  W.  919,  932;   Chicago,  etc., 
Ry.  Co.  v.  Fair  Oaks,  140  Wis.  334, 

122  N.  W.  810. 

The  same  principle  applies  in  the 
case  of  other  easements,  as  when 
an  electric  interurban  railroad  is 
laid  out  across  a  steam  railroad 
(Elkins  Electric  Ry.  Co.  v.  West- 
ern Maryland  R.  R.  Co.,  108  C.  C.  A. 
557,  186  Fed.  1022,  affirming  163 
Fed.  724),  or  a  sewer  or  a  drainage 
ditch  is  extended  through  private 
land  across  a  railroad  (Chicago, 
etc.,  Ry.  Co.  v.  Appanoose  County 
Supervisors,  182  Fed.  291;  Lake 
Erie,  etc.,  R.  R.  Co.  v.  Hancock 
County,  63  Ohio  St.  23,  57  N.  E. 
1009),  or  a  railroad  is  laid  out 
across  a  canal  (Tuckahoe  Canal  Co. 
v.  Tuckahoe  R.  R.  Co.,  11  Leigh. 
[Va.]  42,  36  Am.  Dec.  374),  or  a 
railroad  is  laid  out  across  a  turn- 
pike (Seneca  Road  Co.  v.  Albany, 
etc.,  R.  R.  Co.,  5  Hill  [N.  T.]  170). 
A  different  principle  applies  in  the 
case  of  the  laying  out  of  a  street 
railway  or  other  structure  constitut- 
ing a  legitimate  highway  use  across 
a  railroad  at  an  existing  highway 
crossing.    See  supra,  §  128. 
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public  use,  the  measure  of  compensation  is  not  the  full 
market  value  of  the  land  taken  for  the  new  railroad  and 
damages  to  the  remainder  of  the  location,  since  what  is 
acquired  in  such  a  case  is  merely  a  privilege  or  easement 
in  lands  which  are  subject  to  a  like  easement  in  favor  of  the 
railroad  which  is  crossed,7  and  the  corporation  owning  the 
first  railroad  is  entitled  to  recover  damages  only  to  the 
extent  that  its  ability  to  make  use  of  its  easement  is 
impaired  by  the  construction  of  the  new  road  and  the  value 
of  its  easement  for  railroad  purposes  is  thereby  decreased.8 
In  determining  such  compensation,  what  is  commonly  called 
the  Massachusetts  rule9  in  the  case  of  the  laying  out  of 
highways  across  railroads  appears  to  be  generally  adopted, 
even  in  states  which  reject  this  rule  in  the  case  of  highway 
crossings.  In  other  words,  when  one  railroad  is  laid  out 
across  another,  the  first  company  is  not  entitled  to  recover 
for  the  increased  danger  of  collision,  or  for  the  expense  of 
maintaining  a  flagman,  or  for  the  delay,  inconvenience  and 
trouble  in  stopping  at  the  crossing  or  otherwise  complying 
with  police  regulations  pertaining  to  the  management  of 
its  trains,10  but  on  the  other  hand  the  .first  railroad  com- 
pany is  entitled  to  recover  the  cost  of  erecting  the  neces- 
sary safeguards  at  the  crossing,  and  it  cannot  be  obliged 
to  construct  the  crossing  at  its  own  expense  or  to  keep  it 
in  repair,  except  so  far  as  it  would  have  been  obliged  to 
incur  expense  in  maintaining  its  tracks  at  this  point  if  no 
crossing  had  been  made.11 

7.  National  Docks,  etc.,  Ry.  Co.  Massachusetts. — Massachusetts 
v.  United  New  Jersey,  etc.,  R.  R.  Central  R.  R.  Co.  v.  Boston,  etc., 
Co.,  53  N.  J.  L.  217,  21  Atl.  570,  26      R.  R.  Co.,  121  Mass.  124. 

Am.  St.  Rep.  421.  New  York. —  Troy,  etc.,  R.  R.  Co. 

8.  Chicago,  etc.,  R.  R.  Co.  v.  En-  v.  North  Turnpike  Co.,  16  Barb.  100. 
glewood,  etc.,  R.  R.  Co.,  115  111.  375,  Ohio. —  Lake  Shore,  etc.,  R.  R.  Co. 
56  Am.  Rep.  173.  v.  Cincinnati,  etc.,  R.  R.  Co.,  30  Ohio 

9.  Supra,  §  243.  St.  604. 

10.  Illinois. —  Peoria,  etc.,  Ry.  Co.  11.  Illinois. —  Chicago,  etc.,  R.  R. 
v.  Peoria,  etc.,  Ry.  Co.,  105  111.  110 ;  Co.  v.  Springfield,  etc.,  R.  R.  Co.,  67 
Chicago,  etc.,  Railroad  Co.  v.  Joliet,  111.  142 ;  St.  Louis,  etc.,  R.  R.  Co.  v. 
etc.,  Railroad  Co.,  105  111.  388,  44  Springfield,  etc.,  R.  R.  Co.,  96  111. 
Am.  Rep.  799.  274;  Lake  Shore,  etc.,  R.  R.  Co.  v. 

Louisiana. —  Kansas     City,     etc.,  Chicago,  etc.,  R.  R.  Co.,  100  111.  21. 

Railway  Co.  v.  Louisiana  Western  Massachusetts. — Massachusetts 

Railroad  Co.,  116  La.   178,   40   So.  Central  R.   R.   Co.  v.   Boston,   etc., 

627,  5  L.  R.  A.  (N.  S.)  512,  7  Ann.  R.  R.  Co.,  121  Mass.  124. 

Cas.  831.  Michigan.—  Toledo,  etc.,  Ry.  Co. 
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§  245.  Measure  of  Damages  when  a  Telegraph  Line  is 
Laid  out  Along  a  Railroad  Location. 

When  a  telegraph  company  acquires  by  eminent  domain 
the  right  to  construct  and  maintain  its  line  along  a  railroad 
right  of  way,  there  is  unquestionably  a  taking  of  the  prop- 
erty of  the  railroad  company,  and  a  statute  authorizing  the 
location  of  such  a  line  is  unconstitutional  unless  it  contains 
proper  provision  for  compensation.12  The  act  of  Congress 
which  declared  certain  railroads  to  be  post-roads  and 
authorized  the  construction  of  telegraph  lines  thereon  did 
not,  and  could  not  constitutionally,  authorize  the  laying  of 


v.  Detroit,  etc.,  R.  R.  Co.,  62  Mich. 
564,  29  N.  W.  500,  4  Am.  St.  Rep. 
875 ;  Flint,  etc.,  R.  R.  Co.  v.  Detroit, 
etc.,  R.  R.  Co.,  64  Mich.  350,  31 
N.  W.  281. 

Missouri. —  Kansas  City,  etc.,  R. 
R.  Co.  v.  Kansas  City,  etc.,  R.  R. 
Co.,  118  Mo.  599,  24  S.  W.  478. 

New  Jersey. —  National  Docks, 
etc.,  R.  R.  Co.  v.  United  New  Jersey, 
etc.,  R.  R.  Co.,  53  N.  J.  L.  217,  21 
Atl.  570,  26  Am.  St  Rep.  421. 

Ohio. —  Lake  Shore,  etc.,  R.  R. 
Co.  v.  Cincinnati,  etc.,  R.  R.  Co.,  30 
Ohio  St.  604. 

Pennsylvania. — Du  Bois,  etc.,  Ry. 
Co.  v.  Buffalo,  etc.,  R.  R.  Co.,  10  Pa. 
Co.  Ct.  401. 

Wisconsin. — State  v.  Railroad 
Commission,  140  Wis.  145,  181,  182, 

121  N.  W.  919,  932;  Chicago,  etc., 
Ry.  Co.  v.  Fair  Oaks,  140  Wis.  334, 

122  N.  W.  810. 

See  however  Chicago,  etc.,  Ry. 
Co.  v.  Minneapolis,  232  U.  S.  430,  58 
L.  ed.  671,  affirming  115  Minn.  460, 
133  N.  W.  169,  in  which  it  was  held 
that  when  a  canal  constituting  part 
of  a  municipal  park  system  was  laid 
out  across  a  railroad,  the  railroad 
company,  as  an  implied  condition 
of  its  charter,  was  bound  to  build 
and  maintain  a  suitable  bridge  at 
its  own  expense.  See  also  Chicago, 
etc.,  Ry.  Co.  v.  Appanoose  County 
Supervisors,  182  Fed.  291,  in  which 
it  was  held  that  when  a  public 
drainage  ditch  was  laid  out  across 
a  railroad,  the  railroad  company 
was  not  entitled  to  recover  the  cost 


of  the  bridge,  but  only  the  value 
of  the  easement  across  its  right  of 
way. 

12.  United  States. — Western  Union 
Tel.  Co.  v.  Pennsylvania  Railroad 
Co.,  195  U.  S.  540,  49  L.  ed.  312,  1 
Ann.  Cas.  517;  Western  Union  Tel. 
Co.  v.  Atlantic,  etc.,  Tel.  Co.,  7  Biss. 
367;  Western  Union  Tel.  Co.  v. 
American  Union  Tel.  Co.,  9  Biss. 
72;  Kester  v.  Western  Union  Tel. 
Co.,  108  Fed.  926. 

Georgia. — Southwestern  Railroad 
Co.  v.  Southern  &  Atlantic  Tel.  Co., 
46  Ga.  43,  12  Am.  Rep.  585. 

Louisiana. —  Postal  Tel.  Cable  Co. 
v.  Louisiana  Western  R.  R.  Co.,  49 
La.  Ann.  1270,  22  So.  219. 

Maine. —  Canadian  Pacific  Rail- 
way Co.  v.  Moosehead  Tel.  Co.,  106 
Me.  363,  76  Atl.  885,  29  L.  R.  A. 
(N.  S.)  703,  20  Ann.  Cas.  721. 

Minnesota. — ■  Northwestern  Tel. 
Exchange  Co.  v.  Chicago,  etc.,  R.  R. 
Co.,  76  Minn.  334,  79  N.  W.  315. 

Mississippi. — Louisville,  etc.,  R.  R. 
Co.  v.  Postal  Tel.  Cable  Co.,  68  Miss. 
806,  10  So.  74. 

Ohio. —  Cleveland,  etc.,  Railway 
Co.  v.  Ohio  Postal  Tel.  Cable  Co.,  68 
Ohio  St.  306,  67  N.  E.  890,  62 
L.  R.  A.  941. 

South  Carolina. — South  Carolina, 
etc.,  R.  R.  Co.  v.  American  Tel., 
etc.,  Co.,  65  S.  C.  459,  43  S.  E.  970. 

Utah.—  Postal  Tel.  Cable  Co.  v. 
Oregon  Short  Line  R.  R.  Co.,  23 
Utah  474,  65  Pac.  735,  90  Am.  St. 
Rep.   705,   7  Am.   Elect.   Cas.   417. 
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such  lines  without  compensation  to  the  railroad  company 
as  well  as  to  the  owner  of  the  fee.13 

The  telegraph  company,  when  it  condemns  the  right  to 
maintain  its  line  along  a  railroad  location,  does  not  acquire 
the  fee,  or  an  exclusive  right  in  any  part  of  the  railroad 
location  except  that  actually  occupied  by  its  poles,14  and 
the  measure  of  damages  is  consequently  the  same  as  in  all 
similar  cases  of  the  imposition  of  one  public  easement  upon 
another.  The  railroad  company  is  not  entitled  to  recover 
the  market  value  of  that  portion  of  its  right  of  way  which 
is  covered  by  the  poles  and  wires  of  the  telegraph  company, 
and  its  compensation  is  limited  to  the  decrease  in  the  value 
of  the  use  of  the  right  of  way  for  railroad  purposes  by 
reason    of   its   being   concurrently   used   for   telegraph 


purposes.10 

13.  United  States. — Western  Union 
Tel.  Co.  v.  Ann  Arbor  R.  R.  Co.,  178 
U.  S.  239,  243,  44  L.  ed.  1052;  At- 
lantic, etc.,  Tel.  Co.  v.  Chicago,  etc., 
R.  R.  Co.,  6  Biss.  158,  1  Am.  Elect. 
Cas.  111. 

Georgia. —  Southwestern  R.  R.  Co. 
v.  Southern,  etc.,  Tel.  Co.,  46  Ga. 
43. 

Maryland. — American  Tel.,  etc., 
Co.  v.  Pearce,  71  Md.  535,  18  Atl. 
910,  7  L.  R.  A.  200. 

Minnesota. —  Northwestern,  etc., 
Tel.  Exchange  Co.  v.  Chicago,  etc., 
R.  R.  Co.,  76  Minn.  334,  79  N.  W. 
315. 

Utah.—  Postal  Tel.  Cable  Co.  v. 
Oregon  Short  Line  R.  R.  Co.,  23 
Utah  474,  65  Pac.  735,  90  Am.  St. 
Rep.  705,  7  Am.  Elect.  Cas.  417. 

See  also  supra,  §  35. 

14.  Union  Pacific  R.  R.  Co.  v. 
Colorado  Postal  Tel.  Cable  Co.,  30 
Colo.  133,  69  Pac.  564,  97  Am.  St. 
Rep.  106 ;  Atlantic  Coast  Line  R.  R. 
Co.  v.  Postal  Tel.  Cable  Co.,  120  Ga. 
268,  48  S.  E.  15,  1  Ann.  Cas.  734 ;  St. 
Louis,  etc.,  R.  R.  Co.  v.  Postal  Tel. 
Co.,  173  111.  508,  51  N.  E.  382. 

15.  United  States.  —  Postal  Tel. 
Cable  Co.  v.  Oregon,  etc.,  R.  R.  Co., 
104  Fed.  623,  111  Fed.  842. 

Alabama. —  Mobile,  etc.,  R.  R.  Co. 
v.  Postal  Tel.  Cable  Co.,  120  Ala.  21, 
24  So.  408. 


Colorado. — Union  Pacific  Railroad 
Co.  v.  Colorado  Postal  Tel.  Cable 
Co.,  30  Colo.  133,  69  Pac.  564,  97 
Am.  St.  Rep.  106. 

Georgia. — Atlantic  Coast  Line 
Railroad  Co.  v.  Postal  Tel.  Cable 
Co.,  120  Ga.  268,  48  S.  E.  15,  1  Ann. 
Cas.  734;  Western,  etc.,  R.  R.  Co. 
v.  Western  Union  Tel.  Co.,  138  Ga. 
420,  75  S.  E.  471;  Louisville,  etc., 
R.  R.  Co.  v.  Postal  Tel.  Cable  Co., 
143  Ga.  331,  85  S.  E.  110. 

Illinois. —  St.  Louis,  etc.,  R.  R.  Co. 
v.  Postal  Tel.  Cable  Co.,  173  111.  508, 
51  N.  E.  382. 

Mississippi. —  Mobile,  etc.,  Rail- 
road Co.  v.  Postal  Tel.  Cable  Co.,  76 
Miss.  731,  26  So.  370,  45  L.  R  A. 
223. 

Missouri. — American  Tel.,  etc.,  Co. 
v.  St.  Louis,  etc.,  R.  R.  Co.,  202  Mo. 
656,  101  S.  W.  576. 

Ohio. —  Cleveland,  etc.,  Railway 
Co.  v.  Ohio  Postal  Tel.  Cable  Co.,  68 
Ohio  St.  306,  67  N.  E.  890,  62 
L.  R.  A.  941,  8  Am.  Elect.  Cas.  252. 

Pennsylvania. —  This  measure  of 
damages  was  applied  in  the  case  of 
a  railroad  along  a  turnpike.  Lan- 
caster, etc.,  Road  Co.  v.  Columbia 
Tel.  Co.,  18  Lane.  Law  Rep.  161. 

Tennessee.— Mobile,  etc.,  Railroad 
Co.  v.  Postal  Tel.  Cable  Co.,  101 
Tenn.  62,  46  S.  W.  571,  41  L.  R.  A 
403. 
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When,  as  is  frequently  the  ease,  the  railroad  company  is 
unable  to  show  any  actual  damage,  it  is  entitled  to  recover 
only  nominal  damages,18  but  it  cannot  be  said  as  a  matter 
of  law  that  a  telegraph  line  inflicts  no  actual  damage  upon 
a  railroad  location,17  and  if  the  railroad  company  can  show 
any  decrease  in  the  value  of  its  property,  as  contrasted 
with  injury  to  its  business,  it  is  entitled  to  recover  it.18    In 


Texas. —  Gulf,  etc.,  Ry.  Co.  v. 
Southwestern,  etc.,  Tel.  Co.,  18  Tex. 
Civ.  App.  500,  45  S.  W.  151,  52  S.  W. 
86,  109;  San  Antonio,  etc.,  Ry.  Co. 
v.  Southwestern,  etc.,  Tel.  Co.  (Tex. 
Civ,  App.),  56  S.  W.  201;  Texas 
Midland  R.  R.  Co.  v.  Southwestern, 
etc.,  Tel.  Co.  (Tex.  Civ.  App.),  57 
S.  W.  312. 

Utah.— Postal  Tel.  Cable  Co.  v. 
Oregon  Short  Line  Railroad  Co.,  23 
Utah  474,  65  Pac.  735,  90  Am.  St. 
Rep.  705,  7  Am.  Elect.  Cas.  417. 

16.  United  States. —  Postal  Tel. 
Cable  Co.  v.  Oregon,  etc.,  R.  R.  Co., 
104  Fed.  623,  111  Fed.  842,  114  Fed. 
787. 

Alabama. —  Mobile,  etc.,  R.  R.  Co. 
v.  Postal  Tel.  Cable  Co.,  120  Ala. 
21,  24  So.  408. 

Georgia. — Atlantic,  etc.,  R.  R.  Co. 
v.  Postal  Tel.  Cable  Co.,  120  Ga.  268, 
48  S.  E.  15,  1  Ann.  Cas.  734. 

Illinois; —  St.  Louis,  etc.,  R.  R.  Co. 
v.  Postal  Tel.  Cable  Co.,  173  111. 
508,  51  N.  E.  382. 

Mississippi. —  Mobile,  etc.,  R.  R. 
Co.  v.  Postal  Tel.  Cable  Co.,  76  Miss. 
731,  746,  26  So.  370,  45  L.  R.  A.  223. 

Missouri. — St.  Louis,  etc.,  R.  R. 
Co.  v.  Cape  Girardeau  Bell  Tel.  Co., 
134  Mo.  App.  406,  114  S.  W.  586 
(telephone  across  railroad  location). 

Tennessee. — Mobile,  etc.,  R.  R.  Co. 
v.  Postal  Tel.  Cable  Co.,  101  Tenn. 
62,  46  S.  W.  571,  41  L.  R.  A.  403. 

Texas. —  Gulf,  etc.,  R.  R.  Co.  v. 
Southwestern  Tel.,  etc.,  Co.  (Tex. 
Civ.  App.),  52  S.  W.  86;  San  An- 
tonio, etc.,  R.  R.  Co.  v.  Southwest- 
ern Tel.,  etc.,  Co.  (Tex.  Civ.  App.), 
56  S.  W.  201 ;  Texas  Midland  R.  R. 
Co.  v.  Southwestern  Tel.,  etc.,  Co. 
(Tex.  Civ.  App.),  57  S.  W.  313. 

Utah.—  Postal  Tel.  Cable  Co.  v. 
Oregon,  etc.,  R.  R.  Co.,  23  Utah  474, 


65  Pac.  735,  90  Am.  St.  Rep.  705,  7 
Am.  Elect.  Cas.  417. 

17.  Mobile,  etc.,  Railroad  Co.  v. 
Postal  Tel.  Cable  Co.,  76  Miss.  731, 
26  So.  370,  45  L.  R.  A.  223 ;  Ameri- 
can Tel.,  etc.,  Co.  v.  St.  Louis,  etc., 
R.  R.  Co.,  202  Mo.  656,  101  S.  W. 
576 ;  Cleveland,  etc.,  Railway  Co.  v. 
Ohio  Postal  Tel.  Cable  Co.,  68  Ohio 
St.  306,  67  N.  E.  890,  62  L.  R.  A. 
941. 

18.  It  was  held  in  Postal  Tel. 
Cable  Co.  v.  Louisiana  Western  R. 
R.  Co.,  49  La.  Ann.  1270,  that  the 
railroad  company  was  entitled  to 
recover  what  it  originally  cost  the 
company  to  clear  the  space  now  cov- 
ered by  the  poles  and  wires,  as  well 
as  the  capitalized  annual  cost  of 
keeping  the  space  clear,  but  this  ele- 
ment was  cut  in  half  in  Southwest- 
ern Tel.  Co.  v.  Kansas  City,  etc.,  R. 
R.  Co.,  109  La.  892,  33  So.  910,  on 
the  ground  that  the  use  of  the  space 
so  occupied  was  concurrent  and  was 
rejected  altogether  in  Atlantic,  etc., 
R.  R.  Co.  v.  Postal  Tel.  Cable  Co., 
120  Ga.  268,  48  S.  E.  15,  1  Ann.  Cas. 
734,  and  St.  Louis,  etc.,  R.  R.  Co.  v. 
Postal  Tel.  Cable  Co.,  173  111.  508, 
51  N.  E.  382.  That  the  railroad 
company  would  be  deprived  of  the 
right  to  contract  for  the  use  of  its 
location  by  another  telegraph  or 
telephone  company  was  held  an  ele- 
ment of  damage  in  Americal  Tel., 
etc.,  Co.  v.  St.  Louis,  etc.,  R.  R.  Co., 
202  Mo.  656,  101  S.  W.  576.  It  was 
held  in  Postal  Tel.  Cable  Co.  v. 
Northern  Pacific  Ry.  Co.,  211  Fed. 
824,  that  the  railroad  company 
might  recover  the  increased  expense 
of  beeping  the  location  free  of  in- 
flammable materials,  but  it  was  held 
in  Postal  Tel.  Cable  Co.  v.  Oregon, 
etc.,  R.  R.  Co.,  23  Utah  474,  65  Pac. 


758 


The  Law  of  Eminent  Domain. 


§  245 


any  event  it  has  the  right  to  a  hearing  upon  the  question 
of  damages  before  an  impartial  judicial  tribunal.19 


735,  90  Am.  St.  Rep.  705,  7  Am. 
Elect.  Cas.  417,  that  the  increased 
expense  of  burning  the  grass  on  the 
railroad  location  because  of  the 
presence  of  the  telegraph  poles 
was  too  remote  to  be  considered. 
The  possibility  that  the  poles  would 
be  in  the  way  if  the  railroad  com- 
pany at  some  future  time  should  lay 
additional  tracks  was  rejected  as 
too  speculative  and  remote  in  At- 
lantic, etc.,  R.  R.  Co.  v.  Postal  Tel. 
Cable  Co.,  120  Ga.  268,  48  S.  E.  15, 
1  Ann.  Cas.  734;  St.  Louis,  etc.,  R. 
R.  Co.  v.  Postal  Tel.  Cable  Co.,  173 


111.  508,  51  N.  E.  382;  Mobile,  etc., 
R.  R.  Co.  v.  Postal  Tel.  Cable  Co., 
76  Miss.  731,  26  So.  370,  45  L.  R.  A. 
223,  and  the  possibility  that  the 
poles  might  cause  accidents  by  fall- 
ing across  the  tracks  was  rejected 
as  an  element  of  damage  in  Atlan- 
tic, etc.,  R.  R.  Go.  v.  Postal  Tel. 
'Cable  Co.,  120  Ga.  268,  48  S.  E.  15, 
1  Ann.  Cas.  734. 

19.  Canadian  Pacific  Railway  Co. 
v.    Moosehead   Telephone   Co.,    106 

Me.   363,   76  Atl.   885,   29  L.  R.  A. 

(N.  S.)  703,  20  Ann.  Cas.  721. 


CHAPTER  XVI. 
The  Set-Off  of  Benefits. 

Section  246.  A  Public  Improvement  sometimes  Benefits  the  Remaining 
Land. 

247.  What  Constitutes  a  Benefit  in  the  Legal  Sense. 

248.  The  Different  Classes  of  Benefits. 

■  249.  The  Distinction  between  General  and  Special  Benefits. 

250.  Difference  in  Market  Value  the  Original  Test. 

251.  The  Rule  that  Special  Benefits  only  may  be  Set  off,  but  that 

they  may  be  Set  off  from  the  Entire  Compensation. 

252.  The  Rule  that  Benefits  cannot  be  Set  off  from  the  Value  of 

the  Land  Taken. 

253.  The  Merits  of  the  Foregoing  Rule. 

254.  Special  Constitutional  Provisions. 

255.  Set  off  of  Benefits  Compared  with  Special  Assessments. 

256.  Set-off  from  the  Damages  when  no  Property  is  Taken. 

257.  United  States. 

258.  Alabama. 

259.  Arizona. 

260.  Arkansas. 

261.  California. 

262.  Colorado. 

263.  Connecticut. 

264.  Delaware. 

265.  District  of  Columbia. 

266.  Florida. 

267.  Georgia. 

268.  Idaho. 

269.  Illinois. 

270.  Indiana. 

271.  Iowa. 

272.  Kansas. 

273.  Kentucky. 

274.  Louisiana. 

275.  Maine. 

276.  Maryland. 

277.  Massachusetts. 

278.  Michigan. 

279.  Minnesota. 

280.  Mississippi. 

281.  Missouri. 

282.  Montana. 
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Section  283.  Nebraska. 

284.  Nevada. 

285.  New  Hampshire. 

286.  New  Jersey. 

287.  New  Mexico. 

288.  New  York. 

289.  North  Carolina. 

290.  North  Dakota. 

291.  Ohio. 

292.  Oklahoma. 

293.  Oregon. 

294.  Pennsylvania. 

295.  Rhode  Island. 

296.  South  Carolina. 

297.  South  Dakota. 

298.  Tennessee. 

299.  Texas. 

300.  Utah. 

301.  Vermont. 

302.  Virginia. 

303.  "Washington. 

304.  West  Virginia. 

305.  Wisconsin. 

306.  Wyoming. 

§  246.  A  Public  Improvement  Sometimes  Benefits  the 
Remaining  Land. 

In  the  cases  considered  in  the  preceding  chapter,  it  has 
been  assumed  that  the  effect  of  the  taking  of  a  portion  of  a 
parcel  of  land  and  its  devotion  to  a  particular  public  use 
has  been  injurious  to  the  remainder  of  the  parcel.  The 
reverse  is  however  sometimes  the  case.  It  is  a  common 
occurrence  in  the  neighborhood  of  every  large  city  for  own- 
ers of  a  tract  which  they  wish  to  develop  into  building  lots 
to  lay  out  streets  through  the  tract,  dedicate  them  to  the 
public  use  and  construct  them  at  their  own  expense.  Such 
owners  get  their  return  from  the  increased  value  of  their 
remaining  land,  and  if  the  public  authorities  should  offer 
to  lay  out  the  streets  and  to  construct  them  at  the  public 
expense  they  would  gladly  donate  the  necessary  land.  So 
also  a  park  often  confers  a  great  benefit  upon  adjoining 
land.  Even  a  railroad,  which,  with  its  noise,  smoke,  and 
dirt,  is  generally  considered  injurious  to  values  in  the 
neighborhood  through  which  it  runs,  may  be  considered  of 
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such  great  benefit  to  the  community  that  far  sighted  own- 
ers will  offer  to  provide  a  right  of  way  free  of  all  claims 
for  compensation.  When  a  public  improvement  of  benefit 
to  a  particular  locality  or  neighborhood  is  established,  the 
whole  or  a  portion  of  the  cost  is  often  defrayed  by  special 
assessments  levied  upon  neighboring  land  in  proportion 
to  the  benefit.  Such  assessments  are  however  an  exercise 
of  the  power  of  taxation.  When  a  portion  of  a  tract  is 
taken  by  eminent  domain  for  a  use  which  is  beneficial  to 
the  remainder  of  the  tract,  the  question  arises  whether 
such  benefit  can  be  considered  in  determining  the  amount 
of  compensation,  and  if  so,  to  what  extent.  Upon  this 
subject  there  is  a  greater  diversity  of  opinion  and  more 
different  and  inconsistent  rules  have  been  laid  down  than 
upon  any  other  point  in  the  law  of  eminent  domain  and  the 
only  practicable  method  of  treating  it  is  to  state  these  dif- 
ferent principles  and  then  to  show  the  rules  which  prevail 
in  each  of  the  states.  Before  setting  forth  the  different 
theories  in  regard  to  the  limits  of  the  power  of  the  legis- 
lature, under  the  constitution,  to  authorize  the  considera- 
tion of  benefits  to  the  owner's  remaining  land  in  determin- 
ing the  compensation  for  the  taking  of  property  for  the 
public  use,  it  may  be  well  to  lay  down  the  principles  in 
respect  to  benefits  upon  which  all  parties  are  agreed  and 
to  define  the  different  kinds  of  benefit  which  may  arise. 

It  may  be  remarked  in  the  first  place  that  it  is  not  a  sub- 
ject from  which  much  help  can  be  derived  from  the  common 
law,  or  from  the  English  decisions.  The  notion  that,  if  the 
construction  of  a  public  improvement  will  effect  a  benefit 
upon  adjoining  land,  the  owner  is  under  an  obligation  to 
compensate  the  public  for  his  good  fortune  has  never 
received  favor  in  English  eyes.  Special  assessments,  or 
betterment  taxes,  were  unknown  in  England,  until  very 
recently  at  least,  and  similarly  the  system  of  setting  off 
benefits  from  the  compensation  when  land  was  taken  for 
the  public  use  has  not  been  generally  adopted.1    In  place 

1.  Thus  it  has  been  held  that  un-  L.  R.  2  C.  P.  638),  and  under  a 

der  the  usual  statutes  benefits  can-  colonial  statute  allowing  the  jury  to 

not  be  considered  (Senior  v.  Metro-  take    into    consideration    the    "  en- 

politan  R.  R.  Co.,  2  H.  &  C.  258 ;  hancement  in  value  of  the  adjoining 

Eagle  v.  Charing  Cross  R.  R.  Co.,  land,"  the  benefits  could  not  be  set 
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of.  these  methods,  the  same  result  has  been  even  more 
effectively  accomplished  by  the  system  of  "  excess  tak- 
ings," by  which  the  entire  area  that  will  be  affected  by  an 
improvement  is  taken,  and  after  the  improvement  is  com- 
pleted the  land  which  is  not  needed  is  sold  at  a  price 
enhanced  by  the  improvement.  As  this  system  involves  the 
taking  of  property  for  a  use  not  public,  it  is  not  feasible 
in  this  country,  except  in  the  few  states  in  which  it  is 
expressly  authorized  by  the  constitution.2 


§  247.  What  Constitutes  a  Benefit  in  the  Legal  Sense. 

Benefits  to  remaining  land  are  ascertained  according  to 
the  same  principles  as  damages.  A  benefit,  to  be  consid- 
ered at  all,  must  affect  the  market  value  of  the  land  rather 
than  the  necessities  of  the  owner.3  It  must  not  be  so  remote 
and  speculative  as  to  be  incapable  of  a  reasonably  accurate 
ascertainment  in  respect  to  its  effect  upon  present  value.4 


off  from  the  price  of  the  land  taken, 
but  only  against  the  damages  for 
injuriously  affecting  the  remaining 
land.  Harding  v.  Board  of  Land 
and  Works,  11  App.  Cas.  208. 

2.  Supra,  §  63. 

3.  Bennett  v.  Woody,  137  Mo.  377, 
38  S.  W.  72;  Schuylkill  Navigation 
Co.  v.  Thoburn,  7  Serg.  &  R.  (Pa.) 
411;  Hamilton  v.  Pittsburg,  etc.,  R. 
R.  Co.,  190  Pa.  51,  42  Atl.  369,  51 
L.  R.  A.  319. 

4.  United  States. —  Bauman  v. 
Ross,  167  U.  S.  548,  584,  42  L.  ed. 
270,  286. 

Alabama. —  Alabama,  etc.,  R.  R. 
Co.  v.  Burkett,  42  Ala.  83. 

California. —  San  Francisco,  etc., 
R.  R.  Co.  v.  Caldwell,  31  Cal.  368. 

District  of  Columbia. —  District  of 
Columbia  v.  Prospect  Hill  Cemetery, 
5  App.  D.  C.  497. 

Illinois. — Washington  Ice  Co.  v. 
Chicago,  147  111.  327,  35  N.  E.  378, 
37  Am.  St.  Rep.  222;  Chicago  v. 
Lonergan,  196  111.  518,  63  N.  B. 
1018. 

Kansas. — Atchison,  etc.,  R.  R. 
Co.  v.  Blackshire,  10  Kan.  477 ;  Rob- 
erts v.  Brown  County  Commission- 
ers, 21  Kan.  247. 

Kentucky. — Rice  v.  Danville,  etc., 
Road  Co.,  7  Dana  81. 


Massachusetts. — Old  Colony  R.  R. 
Co.  v.  Plymouth,  14  Gray  155 ;  Bos- 
ton, etc.,  R.  R.  Co.  v.  Middlesex 
County,  1  Allen  324. 

Minnesota. — Whitely  v.  Missis- 
sippi, etc.,  Boom  Co.,  38  Minn.  523, 
38  N.  W.  753. 

Mississippi. —  Isom  v.  Mississippi 
Central  R.  R.  Co.,  36  Miss.  300. 

Missouri. — Springfield  v.  Schmook, 
68  Mo.  394;  Hook  v.  Chicago,  etc., 
R.  R.  Co.,  133  Mo.  313,  34  S.  W.  549. 

New  Jersey. —  Mangles  v.  Hudson 
Freeholders,  55  N.  J.  L.  88,  25  Atl. 
322,  17  L.  R.  A.  785. 

North  Carolina. — Suffolk,  etc.,  Ry. 
Co.  v.  West  End  Land  and  Improve- 
ment Co.,  137  N.  C.  33,  49  S.  E.  35, 
107  Am.  St.  Rep.  490. 

In  the  case  last  cited  the 
court  said,  at  page  336,  "To 
destroy  property  for  the  purpose 
for  which  the  owners  alone  in- 
tend it,  and  turn  it  into  factory 
sites  when  there  are  no  factories  in 
sight,  is  a  benefit  entirely  too  re- 
mote and  contingent  to  be  capable 
of  present  estimation.  Some  of  us 
may  have  heard  of  factory  sites  be- 
fore, and  as  we  listened  to  the  siren 
voice  of  the  real  estate  agent,  have 
seen  lofty  factories  rise  in  the  air, 
pouring  forth  their  countless  thou- 
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It  must  affect  the  particular  parcel  or  tract  of  land  from 
which  the  taking  was  made ; 5  benefits  to  separate  and  inde- 
pendent parcels  belonging  to  the  same  owner  cannot  be 
considered.6  It  must  result  from  the  particular  improve- 
ment for  which  the  land  was  taken.7  When  however  sev- 
eral elements  are  part  of  one  general  scheme  of  public 
improvement,  the  benefit  from  the  whole  may  be  considered, 
although  the  taking  was  for  only  one  element.8 

The  benefit  is  based  not  merely  upon  the  fact  that  title 


sands  of  well-paid  operatives  seek- 
ing to  buy  a  few  choice  lots  in  the 
neighborhood  of  Eden.  Perhaps  we 
have  revisited  in  after  years  the 
scene  of  once  bright  but  faded  an- 
ticipations, only  to  find  a  lonely  cow 
grazing  in  the  middle  of  Broadway 
or  a  solitary  pig-pen  standing  as  a 
monument  to  buried  hopes." 

5.  The  benefits  must  accrue  to  the 
owner  by  virtue  of  his  ownership 
of  the  land,  and  not  as  a  resident 
or  taxpayer.  Knoxville  v.  Barton, 
128  Tenn.  177,  159  S.  W.  837. 

6.  Illinois. —  St.  Louis,  etc.,  R.  R. 
Co.  v.  Brown,  58  111.  61;  Todd  v. 
Kankakee,  etc.,  R.  R.  Co.,  78  111. 
530;  Chicago  v.  Spoor,  190  111.  340, 
60  N.  E.  540. 

Indiana. — State  v.  Digby,  5  Blackf . 
543 ;  Vanblaricum  v.  State,  7  Blackf. 
209. 

Massachusetts. — Meacham  v.  Fitch- 
burg  R.  R.  Co.,  4  Cush.  291 ;  Upton 
v.  South  Reading  Branch  R.  R.  Co., 
8  Cush.  600;  Dwight  v.  Hampden 
County,  11  Cush.  201. 

Minnesota. — Winona,  etc.,  R.  R. 
Co.  v.  Waldron,  11  Minn.  515,  88 
Am.  Dec.  100. 

Missouri. —  Garrett  v.  St.  Louis, 
25  Mo.  505,  69  Am.  Dec.  475. 

Pennsylvania. —  Philadelphia,  etc., 
R.  R.  Co.  v.  Gilson,  8  Watts  243; 
Baltimore,  etc.,  R.  R.  Co.  v. 
Springer,  9  Sadler  534,  13  Atl.  76. 

Tennessee. — Woodfolk  v.  Nash- 
ville, etc.,  R.  R.  Co.,  2  Swan  422; 
Paducah,  etc.,  R.  Co.  v.  Stovall, 
12  Heisk.  1. 

Texas. —  Dallas  v.  Kahn,  9  Tex. 
Civ.  App.  19,  29  S.  W.  98. 

Vermont. — Adams  v.  St.  Johns- 
bury,  etc.,  R.  R.  Co..  57  Vt.  240. 


Washington.—  Lewis  v.  Seattle,  5 
Wash.  741,  32  Pac.  794 ;  In  re  Queen 
Anne  Boulevard,  77  Wash.  91,  137 
Pac.  435. 

What  constitutes  a  separate  par- 
cel in  limiting  the  set-off  of  benefits 
is  determined  by  the  same  rules  as 
in  the  case  of  damages  (supra, 
§  241).  Thus  while  physical  divi- 
sion is  ordinarily  the  test,  separa- 
tion by  a  highway  is  not  conclusive, 
when  lands  on  botb  sides  of  the 
highway  are  used  as  a  unit.  Peck 
v.  Bristol,  74  Conn.  483,  51  Atl.  521 ; 
Speck  v.  Kenoyer,  164  Ind.  431,  73 
N.  E.  896. 

7.  United  States. —  Chicago  v.  Le 
Moyne,  56  O.  C.  A.  279,  119  Fed. 
662. 

Connecticut. —  Cook  v.  Ansonia,  66 
Conn.  413,  34  Atl.  183;  Forbes  v. 
Orange,  85  Conn.  255,  82  Atl.  559. 

Illinois. — Weckler  v.  Chicago,  61 
111.  142 ;  Guyer  v.  Davenport,  etc., 
R.  R.  Co.,  196  111.  370,  63  N.  E. 
732;  Burcky  v.  Lake,  30  111.  App. 
23;  Herrman  v.  East  St.  Louis,  58 
111.  App.  166. 

Minnesota. — Minnesota,  etc.,  R.  R. 
Co.  v.  McNamara,  13  Minn.  508. 

Pennsylvania. —  McElheny  v.  Mc- 
Keesport,  etc.,  Bridge  Co.,  153  Pa. 
108,  25  Atl.  1021. 

Texas. —  Gulf,  etc.,  R.  R  Co.  v. 
Brugger,  24  Tex.  Civ.  App.  370,  59 
S.  W.  556. 

Utah.—  Oregon  Short  Line  R  R. 
Co.  v.  Fox,  28  Utah  311,  78  Pac. 
800. 

8.  American  Unitarian  Association 
v.  Commonwealth,  193  Mass.  470,  79 
N.  E.  878. 
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in  the  condemned  land  is  acquired  by  the  public,  but  upon 
the  purpose  for  which  the  land  is  taken.9  While  the  ease- 
ment taken  may  be  very  broad,  and  there  may  be  possi- 
bilities of  use  under  the  easement  both  harmful  and  bene- 
ficial, the  test  of  benefit  is  the  same  as  the  test  of  damage, 
namely,  the  probable  effect  of  the  taking  in  the  trained 
judgment  of  the  real  estate  market.  The  market  value  will 
reflect  the  possibility  of  harmful  use  as  well  as  a  bene- 
ficial one,  and  will  discount  the  'possibility  that  the  public 
use  may  be  discontinued  altogether.  If,  in  spite  of  these 
possibilities,  the  remaining  land  has  a  greater  market  value 
after  the  taking  than  before,  there  is  a  benefit  in  the  legal 
sense,  if  it  has  a  less  value  there  is  a  damage.  Neverthe- 
less in  one  state  at  least  it  has  been  held  that  a  benefit  can- 
not be  considered  if  the  owner  has  no  legal  right  to  compel 
the  continuance  of  the  use  which  creates  the  benefit ; 10  but 
this  doctrine  is  a  result  of  a  disregard  of  the  fundamental 
principle  of  valuation  in  eminent  domain  proceedings, 
namely  that  it  is  present  market  value  and  not  the  actual 
enjoyment  or  use  of  property  that  is  to  be  considered.11 

§  248.  The  Different  Classes  of  Benefits. 

The  benefits  to  neighboring  land  which  arise  from  the 
construction  of  a  public  improvement,  and  which  affect 
present  market  value,  and  which  thus,  under  certain  cir- 
cumstances, may  be  the  subject  of  compensation  from  the 
owner  of  the  land  to  the  public  in  some  form  of  proceeding, 
are  divided  naturally  into  three  classes : 

9.  Baltimore  v.  Megary,  122  Md.  result  from  such  an  improvement 
20,  89  Atl.  331.  can  be  considered  as  compensation 

10.  Re  Water  Front,  190  N.  Y.  350,  for  deprivation  of  the  land?  With 
83  N.  B.  299,  16  L.  R,  A.  (N.  S.)  the  utmost  deference  to  the  opinions 
335,  13  Ann.  Cas.  598.  In  this  case  of  the  learned  courts  of  other  states 
the  court  through  Oullen,  C.  J.,  said,  and  of  the  United  States,  it  seems 
"  If,  then,  under  the  settled  law  of  to  me  that  the  question  admits  of 
this  state,  land  acquired  in  fee  for  but  one  answer.  I  frankly  concede 
a  public  use  can  be  forever  diverted  that  mere  theoretical  possibilities  of 
from  the  owner,  and  there  is  no  ob-  what  may  occur  ought  not  to  control 
ligation  to  continue  the  public  use  the  practical  administration  of  the 
for  which  it  was  appropriated,  and  law;  but  I  have  cited  three  cases 
no  cause  of  action  arises  in  favor  of  that  have>  actually  occurred  in  this 
the  landowner  for  the  abandonment  state."    See  also  supra,  §  116. 

of  the  improvement,  how  is  it  pos-  11.  Supra,  §  217. 

sible  to  assert  that  the  benefits  that 
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(1)  Benefits  peculiar  to  a  particular  estate  by  reason  of 
its  direct  relation  to  the  improvement. 

(2)  Local  or  neighborhood  benefits,  or  those  accruing  to 
a  well  defined  and  limited  part  of  a  city  or  town  by  reason 
of  its  proximity  to  the  improvement. 

(3)  General  benefits,  or  those  which  affect  the  community 
as  a  whole  and  perhaps  raise  the  value  of  land  in  an  entire 
city  or  town. 

Thus  if  a  new  highway  is  constructed  from  the  centre  of 
a  municipality  to  a  portion  of  the  state  with  which  good 
communication  by  roads  had  been  lacking,  the  benefit  to  a 
particular  lot  by  being  protected  from  surface  water,  or 
by  being  left  in  a  desirable  size  or  shape,  or  by  fronting 
upon  a  desirable  street,  is  the  peculiar  benefit.  The  benefit 
to  the  section  of  the  city  through  which  the  new  highway 
passes  arising  from  the  increase  in  values  for  business  use 
on  account  of  the  traffic  upon  the  new  highway  is  the  local 
benefit.  The  benefit  to  the  whole  municipality  by  increased 
facility  of  communication  is  the  general  benefit. 

§  249.  The  Distinction  Between  General  and  Special 
Benefits. 

In  cases  arising  out  of  the  exercise  of  the  power  of  emi- 
nent domain  the  natural  classification  of  benefits  set  out  in 
the  preceding  section  is  not  adopted  and  benefits  are  arbi- 
trarily divided  into  two  classes,  general  and  special,  the 
special  benefits  including  the  peculiar  benefits  and  to  some 
extent  the  local  ones.  Although  the  courts  are  not  entirely 
in  agreement  whether  and  to  what  extent  the  local  benefits 
can  be  considered  as  special  and,  when  the  setting  off  bene- 
fits depends  upon  specific  statutory  authority,  the  extent 
of  the  benefits  which  can  be  set  off  depends  more  upon  the 
precise  phraseology  of  the  statute  than  upon  any  general 
principle  of  law,  it  may  be  laid  down  as  the  usually  accepted 
doctrine,  subject  to  various  qualifications  and  exceptions 
in  particular  jurisdictions,  that  the  special  benefits  include 
the  local  as  well  as  the  peculiar  ones. 

The  most  satisfactory  distinction  between  general  and 
special  benefits  is  that  general  benefits  are  those  which 
.  arise  from  the  fulfillment  of  the  public  object  which  justi- 
fied the  taking,  and  special  benefits  are  those  which  arise 
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from  the  peculiar  relation  of  the  land  in  question  to  the 
public  improvement.  Ordinarily  the  foregoing  test  is  a 
satisfactory  one,  though  sometimes  difficult  to  apply.  In 
other  words  the  general  benefits  are  those  which  result 
from  the  enjoyment  of  the  facilities  provided  by  the  new 
public  work  and  from  the  increased  general  prosperity 
resulting  from  such  enjoyment.  The  special  benefits  are 
ordinarily  merely  incidental  and  may  result  from  physical 
changes  in  the  land,  from  proximity  to  a  desirable  object, 
or  in  various  other  ways.12 


12.  Hilboume  v.  Suffolk,  120 
Mass.  393,  21  Am.  Rep.  522.  "  There 
are  two  kinds  of  benefit;  (1)  the 
special  and  direct  benefit  arising 
from  its  own  position  upon  the  way 
itself;  (2)  the  general  benefit  not 
arising  from  its  location  on  the  way, 
but  from  the  facilities  and  advan- 
tages caused  by  the  way,  which  af- 
fect all  estates  equally.  The  first 
can  be  set  off,  the  second  cannot." 
Hempstead  v.  Salt  Lake  City,  32 
Utah  261,  90  Pac.  397.  Benefits  are 
special  which  add  anything  to  the 
convenience,  accessibility  and  use  of 
the  property  as  distinguished  from 
benefits  arising  incidentally  out  of 
the  improvement  and  enjoyed  by 
the  public  generally.  The  test  is 
not  whether  it  benefits  one  or  more 
owners. 

See  also  as  to  the  distinction 
between  general  and  special 
benefits, 

Arkansas^ —  Cribbs  v.  Benedict,  64 
Ark.  555,  44  S.  W.  707. 

California. —  Beveridge  v.  Lewis, 
137  Cal.  619,  67  Pac.  1040,  70  Pac. 
1083,  59  L.  E.  A.  581,  92  Am.  St. 
Rep.  188. 

Connecticut— Trinity  College  v. 
Hartford,  32  Conn.  452. 

Georgia. — Nelson  v.  Atlanta,  138 
Ga.  252,  75  S.  E.  242. 

Illinois.— Metropolitan  West  Side 
El.  R.  R.  Co.,  150  111.  362,  37  N.  E. 
1098,  26  L.  R.  A.  773. 

Kansas. —  Pottawatomie  County 
Commissioners  v.  O'Sullivan,  17 
Kan.  58. 

Louisiana.—  Manning  v.  Shreve- 
port,  119  La.  1044,  44  So.  882,  12 
L.  R.  A.  (N.  S.)  452. 


Maryland. — Lake  Roland  Elevated 
R.  R.  Co.  v.  Frick,  86  Md.  259,  37 
Atl.  650. 

Massachusetts. — Allen  v.  Charles- 
town,  109  Mass.  243. 

Minnesota. — Winona,  etc.,  R.  R. 
Co.  v.  Waldron,  11  Minn.  515,  88 
Am.  Dec.  100. 

Mississippi. — Meridian  v.  Higgins, 
81  Miss.  376,  33  So.  1. 

Missouri. —  Quincy,  etc.,  R.  R.  Co. 
v.  Ridge,  57  Mo.  599. 

'Nebraska. —  Omaha  v.  Schaller,  26 
Nebr.  522,  42  N.  W.  721. 

New  Hampshire. —  Cram  v.  Laco- 
nia,  71  N.  H.  41,  51  Atl.  635,  57 
L.  R.  A.  282. 

New  Jersey. —  Packard  v.  Bergen 
Neck  R.  R.  Co.,  54  N.  J.  L.  229,  553, 
23  Atl.  722,  25  Atl.  506. 

North  Carolina. — Freedle  v.  North 
Carolina  R.  R.  Co.,  49  N.  C.  89. 

Ohio. —  Little  Miami  R.  R.  Co.  v. 
Collett,  6  Ohio  St.  182. 

Oregon. —  Beekman  v.  Jackson 
County,  18  Ore.  283,  22  Pac.  1074. 

Pennsylvania. —  Pittsburg,  etc.,  R. 
R.  Co.  v.  McCloskey,  110  Pa.  436,  1 
Atl.  555. 

Tennessee. —  Mississippi  R.  R.  Co. 
v.  McDonald,  12  Heisk.  54. 

Texas.—  Gulf ,  etc.,  R.  R.  Co.  v. 
Puller,  63  Tex.  467. 

Virginia. —  James  River,  etc.,  Co. 
v.  Turner,  9  Leigh.  313. 

"Washington. —  Lewis  v.  Seattle,  5 
Wash.  741,  32  Pac.  794. 

West  Virginia. —  Blair  v.  Charles- 
ton, 43  W.  Va.  62,  26  S.  E.  341,  35 
L.  R.  A.  853,  64  Am.  St.  Rep.  837. 
Wisconsin. — Washburn  v.  Milwau- 
kee, etc.,  R.  R.  Co.,  59  Wis.  364,  18 
N.  W.  328. 
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A  benefit,  to  be  special,  under  the  accepted  doctrine,  as 
already  stated,  need  not  be  peculiar  to  the  land  in  question, 
but  it  must  differ  in  kind  rather  than  in  degree  from  the 
benefits  which  are  shared  by  the  public  at  large.  What 
constitutes  "  the  public  "  within  the  meaning  of  this  rule 
is  often  a  difficult  question.  It  is  held  that  a  benefit  does  not 
cease  to  be  special  because  it  is  enjoyed  by  all  the  other 
residents  in  the  immediate  neighborhood  or  upon  the  same 
street.13  It  would  seem  that  a  town  of  normal  size  would 
represent  the  limit  which  a  benefit,  to  rank  as  special,  must 
not  reach,14  but  that  ordinarily  a  special  benefit  would  be 
confined  to  a  much  more  limited  area. 

One  class  of  special  benefits  consists  of  direct  physical 
effects  upon  the  land  itself.  A  favorite  example  of  this 
class  is  the  draining  of  swamps  and  low  lands.15    Closely 


13.  California. — B  everidge  v. 
Lewis,  137  Cal.  619,  67  Pac.  1040,  70 
Pac.  1083,  59  L.  R.  A.  581,  92  Am. 
St.  Rep.  188. 

Georgia. —  Nelson  v.  Atlanta,  138 
Ga.  252,  75  S.  E.  245. ' 

Illinois. —  Metropolitan  West  Side 
El.  R.  R.  Co.  v.  Stickney,  150  111. 
362,  37  N.  E.  1098,  26  L.  R.  A.  773 ; 
Peoria,  etc.,  Traction  Co.  v.  Vance, 
225  III.  270,  80  N.  E.  134,  9  L.  R.  A. 
(N.  S.)  781,  5  St.  Ry.  Eep.  186; 
Eldorado,  etc.,  Ry.  Co.  v.  Everett, 
225  111.  529,  80  N.  E.  281. 

Massachusetts. — Allen  v.  Charles- 
town,  109  Mass.  243;  Hilbourne  v. 
Suffolk,  120  Mass.  393,  21  Am.  Rep. 
522;  Cross  v.  Plymouth,  125  Mass. 
557;  Abbott  v.  Cottage  City,  143 
Mass.  521,  10  N.  E.  325,  58  Am.  Rep. 
143. 

Missouri. — Rives  v.  Columbia,  80 
Mo.  App.  173. 

Nebraska. —  Kirkendall  v.  Omaha, 
39  Nebr.  1,  57  N.  W.  752. 

New  Hampshire. — Adden  v.  White 
Mountains  R.  R.  Co.,  55  N.  H.  413, 
20  Am.  Rep.  220. 

Pennsylvania. — Aswell  v.  Scran- 
ton,  175  Pa.  173,  34  Atl.  656,  52  Am. 
St.  Rep.  841. 

Rhode  Island. —  Taber  v.  New 
York,  etc.,  R.  R.  Co.,  28  R.  I.  269, 
67  Atl.  9. 

Washington. —  Lewis  v.  Seattle,  5 
Wash.  741,  32  Pac.  794. 


West  Virginia. —  Blair  v.  Charles- 
ton, 43  W.  Va.  62,  26  S.  E.  341,  35 
L.  R.  A.  853,  64  Am.  St.  Rep.  837. 

Benefits  which  are  common  to  all 
lands  in  the  vicinity  are  not  special. 
Abbott  v.  Cottage  City,  143  Mass. 
521,  10  N.  E.  325,  58  Am.  Rep.  143 ; 
Lambeth  v.  Southern  Power  Co., 
152  N.'  C.  371,  67  S.  E.  921 ;  Bost  v. 
Cabarrus  County,  152  N.  C.  531,  67 
S.  E.  1066;  Guthrie,  etc.,  R.  R.  Co. 
v.  Faulkner,  12  Okla.  532,  73  Pac. 
290. 

14.  Upham  v.  Worcester,  113  Mass. 
97,  referring,  however,  to  the  bene- 
fits which  are  the  subject  of  assess- 
ment under  the  taxing  power. 

15.  Connecticut. —  Trinity  College 
v.  Hartford,  32  Conn.  452. 

Indiana. —  Lipes  v.  Hand,  104  Ind. 
503,  1  N.  E.  871,  4  N.  E.  160. 

Kansas. —  Roberts  v.  Brown 
County,  21  Kan.  247. 

Missouri. —  Rives  v.  Columbia,  80 
Mo.  App.  173. 

New  Jersey. —  Sullivan  v.  No. 
Hudson  County  R.  R.  Co.,  51  N.  J.  L. 
518,  18  Atl.  689. 

Ohio. —  Little  Miami  R.  R.  Co.  v. 
Collett,  6  Ohio  St.  182;  Re  Cincin- 
nati, etc.,  R.  R.  Co.,  1  Ohio  Dec. 
Reprint  269. 

Wisconsin.  —  Washburn  v.  Mil- 
waukee, etc.,  R.  R.  Co.,  59  Wis. 
364,  18  N.  W.  328. 
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allied  to  drainage  is  the  construction  of  house  sewers.  The 
improvement  in  the  public  health  by  reason  of  better  sani- 
tary conditions  is  their  chief  objeet ;  the  benefit  to  adjacent 
houses  that  can  connect  with  a  sewer  is  special.16  It  may 
sometimes  be  that  the  flooding  of  certain  lands  is  advan- 
tageous to  their  owner,  and  if  that  can  be  shown  the  benefit 
thus  derived  may  be  set  off.17 

The  market  value  of  a  pareel  of  land  may  be  increased  by 
a  public  improvement  which  effects  no  physical  change  in 
the  land  itself.  When  a  street  is  laid  out  through  a  large 
tract  of  land,  the  value  of  the  remaining  land  may  be 
enhanced  by  its  newly  acquired  frontage  upon  a  public 
street  and  by  the  increased  accessibility.  Such  benefit  is 
special ; 18  the  benefit  which  the  public  receives  in  having  a 
new  street  to  travel  upon  is  general.  Similarly,  when  a 
street  is  widened  the  remaining  land  becomes  more  valu- 
able by  reason  of  fronting  upon  a  street  instead  of  being 
back  land,  and  of  facing  a  wider  and  more  attractive  street. 


16.  Arkansas. —  Cribbs  v.  Bene- 
dict, 64  Ark.  555,  44  S.  W.  707. 

Indiana. —  Ross  v.  Davis,  97  Ind. 
79. 

Massachusetts. —  French  v.  Low- 
ell, 117  Mass.  363 ;  Clark  v.  Worces- 
ter, 125  Mass.  226;  Butchers',  etc., 
Assn.  v.  Commonwealth,  169  Mass. 
116,  47  N.  B.  599. 

Nebraska.—  Martin  v.  Filmore 
County,  44  Nebr.  719,  62  N.  W.  863. 

17.  Thus  in  Paine  v.  Woods,  108 
Mass.  160,  and  Trabert  v.  Boyes, 
98  Nebr.  671,  154  N.  W.  231,  land 
was  benefited  by  flooding  by 
increased  amount  of  ice  to  cut,  and 
it  was  held  this  benefit  might  be 
set  off.  And  see  Sullivan  v.  North 
Hudson  County  R.  R.  Co,  51  N.  J. 
L.  518,  18  Atl.  689 ;  Milwaukee,  etc., 
R.  R.  Co.  v.  Bble,  4  Chand.  (Wis.) 
72;  Washburn  v.  Milwaukee,  etc., 
R.  R.  Co.,  59  Wis.  364,  18  N.  W.  328. 

18.  Illinois. — Waggeman  v.  North 
Peoria,  155  111.  545,  40  N.  B.  485. 

Indiana. — Hire  v.  Knisely,  130 
Ind.  295,  29  N.  B.  1132. 

Kansas. —  Trosper  v.  Sabine 
County  Commissioners,  27  Kan.  391. 


Kentucky. —  Jacob  v.  Louisville,  9 
Dana  114,  33  Am.  Dec.  533. 

Massachusetts. — Whitney  v.  Bos- 
ton, 98  Mass.  312 ;  Allen  v.  Charles- 
town,  109  Mass.  243. 

Missouri. —  Ripkey  v.  Binns,  264 
Mo.  505,  175  S.  W.  206. 

Nebraska. —  Kirkendall  v.  Omaha, 
39  Nebr.  1,  57  N.  W.  752. 

New  Hampshire. —  Carpenter  v. 
Landaff,  42  N.  H.  218. 

Pennsylvania. —  Allegheny  v. 
Black's  Heirs,  99  Pa.  153 ;  Aswell  v. 
Scranton,  175  Pa.  173,  34  Atl.  656, 
52  Am.  St  Rep.  841;  Lancaster 
County  v.  Burke,  4  Pennyp.  258. 

Benefits  to  land  through  which  a 
road  is  laid  resulting  from  the 
probable  building  of  a  town  be- 
cause of  the  road  are  too  remote. 
St.  Louis,  etc.,  R.  R.  Co.  v.  Con- 
tinental Brick  Co.,  198  Mo.  698.  96 
S.  W.  1011;  Anderson  v.  Wharton 
County,  27  Tex.  Civ.  App.  115,  65 
S.  W.  643.  But  see  Haislip  v.  Wil- 
mington, etc.,  R.  R.  Co.,  102  N.  C. 
376,  8  S.  E.  926. 
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This  increase  in  value  may  be  considered ; 19  but  the  advan- 
tage of  traveling  upon  a  wider  street  is  shared  by  the  owner 
with  the  rest  of  the  public,  even  if  the  public  enjoys  it  in 
less  degree,  and  the  benefit  to  the  land  thus  created  is  gen- 
eral. When  the  grade  of  a  street  is  changed,  benefits  to 
the  abutting  lots  from  having  a  dryer  street  in  front  of 
them,  or  from  more  convenient  access  to  the  street,  are 
special;20  but  those  derived  from  having  a  street  more 
conveniently  graded  to  travel  upon  are  general. 

Sometimes  a  public  improvement  attracts  large  crowds  of 
people  or  serves  to  divert  travel  in  a  particular  direction, 
and  thus  makes  the  neighboring  land  of  great  value  for 
retail  shops  and  similar  purposes.  The  benefit  derived  from 
the  use  of  the  public  improvement  is  general,  but  that  which 
comes  from  the  passing  of  a  greater  number  of  people  is 
special.  This  rule  is  often  applied  to  the  laying  out  of 
roads,  and  has  been  extended  to  the  construction  of  railroad 
stations.  The  benefit  that  such  buildings  bring  to  the  neigh- 
borhood by  making  it  a  central  and  busy  locality  has  gen- 
erally, and  it  would  seem  rightly,  been  held  special.21 


19.  Farwell  v.  Cambridge,  11  Gray 
(Mass.)  413;  Hilbourne  v.  Suffolk, 
120  Mass.  393,  21  Am.  Rep.  522; 
Abbott  v.  Cottage  City,  143  Mass. 
521,  10  N.  E.  325,  58  Am.  Rep.  143 ; 
Lewis  v.  Seattle,  5  Wash.  741,  32 
Pac.  794. 

20.  Illinois. —  Elgin  v.  Eaton,  83 
111.  535,  25  Am.  Rep.  412. 

Indiana. — Glendenning  v.  Stanley, 
173  Ind.  674,  91  N.  E.  234. 

Massachusetts. —  Donovan  v. 
Springfield,  125  Mass.  371. 

Nebraska. —  Lowe  v.  Omaha,  33 
Nebr.  587,  50  N.  W.  760. 

Pennsylvania. —  Aswell  v.  Scran- 
ton,  175  Pa.  173,  34  Atl.  656,  52  Am. 
St.  Rep.  841. 

When  a  city  built  a  viaduct  to  do 
away  with  a  dangerous  grade  cross- 
ing, cutting  off  access  to  plaintiff's 
land  in  one  direction,  the  jury 
should  consider  the  effect  on  plain- 
tiff's land  of  the  whole  improve- 
ment. Robbins  v.  Scranton,  217  Pa. 
577,  66  Atl.  977. 

21.  Massachusetts. —  Brown  v . 
Providence,  etc.,  R.  R.  Co.,  5  Gray 

49 


35 ;  Shattuck  v.  Stoneham  Branch, 
etc.,  R.  R.  Co.,  6  Allen  115;  Sears 
v.  Street  Commissioners,  180  Mass. 
274,  281,  62  N.  E.  397;  Peabody  v. 
Boston  Elevated  Ry.  Co.,  191  Mass. 
.513,  78  N.  E.  392. 

Missouri. —  Cape  Girardeau,  etc., 
R.  R.  Co.  v.  Bleohle,  234  Mo.  471, 
137  S.  W.  974,  Ann.  Cas.  1912  D  246. 

New  York. —  Bookman  v.  New 
York  El.  Ry.  Co.,  137  N.  Y.  302,  33 
N.  E.  333. 

Ohio. —  Re  Cincinnati,  etc.,  R.  R. 
Co.,  1  Ohio  Dec.  Reprint  269. 

Pennsylvania. —  Pittsburg,  etc.,  R. 
R.  Co.  v.  Robinson,  95  Pa.  426. 

Rhode  Island. —  Taber  v.  New 
York,  etc.,  R.  R.  Co.,  28  R.  I.  269,  67 
Atl.  9. 

Contra, 

Arkansas. —  Little  Rock,  etc.,  Ry. 
Co.  v.  Allister,  68  Ark.  600,  60  S.  W. 
953. 

Texas. — Pochila  v.  Calvert,  etc.,  R. 
R.  Co.,  31  Tex.  Civ.  App.  398,  72 
S.  W.  225 ;  Kirby  v.  Panhandle,  etc., 
R.  R.  Co.,  39  Tex.  Civ.  App.  252,  88 
S.  W.  281 ;  International,  etc.,  R.  R. 
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Increase  in  transportation  or  other  facilities  by  the  con- 
struction of  a  railroad  or  other  public  improvement  is  not 
a  special  benefit  even  to  land  so  situated  or  containing  such 
an  unusual  amount  of  lumber,  wheat  or  mineral  deposits 
hitherto  unmarketable  by  reason  of  inaccessibility  that  the 
increase  in  such  facilities  is  of  more  than  ordinary  impor- 
tance, since  such  benefit  does  not  differ  in  kind,  however 
much  it  may  differ  in  degree,  from  that  enjoyed  by  the  pub- 
lic at  large.22  But  even  mere  use  of  a  railroad  may  be  a 
special  benefit  if  the  owner  of  the  land  may  connect  his 
establishment  with  the  main  line  by  spur  tracks  or  the  like,23 
and  thus  receive  an  advantage  different  in  kind  as  well  as 
degree  from  that  enjoyed  by  the  rest  of  the  community. 

That  the  construction  of  a  public  work  will  create  a 
greater  demand  for  a  particular  commodity  is  not  a  special 
benefit,  even  to  land  well  adapted  to  supplying  the  commod- 
ity, because  all  other  similar  lands  would  be  benefited  in 


Co.  v.  Bell  (Tex.  Civ.  App.),  130 
S.  W.  634. 

Wisconsin. — Washburn  v.  Milwau- 
kee, etc.,  R.  R.  Co.,  59  Wis.  364,  18 
N.  W.  328. 

Under  statutes  which  allow  only 
peculiar  benefits  to  be  set  off  and 
not  all  benefits  which  are  not  gen- 
eral, the  establishment  of  a  station 
in  the  vicinity  cannot  be  set  off. 
Fifty  Associates  v.  Boston,  201 
Mass.  585,  88  N.  E.  427. 

22.  United  States. —  Laflin  v.  Chi- 
cago, etc.,  R.  R.  Co.,  33  Fed.  415. 

California. —  Beveridge  v.  Lewis, 
137  Cal.  619,  67  Pac.  1040,  70  Pac. 
1083,  59  L.  R.  A.  581,  92  Am.  St. 
Rep.  188. 

Minnesota. —  Mantorville,  etc., 
Transfer  Co.  v.  Slingerland,  101 
Minn.  488,  112  N.  W.  1033,  11 
L.  R.  A.  (N.  S.)  277,  118  Am.  St 
Rep.  647. 

New  Hampshire. —  Whitcher  v. 
Benton,  50  N.  H.  25;  Adden  v. 
White  Mountains  R.  R.  Co.,  55 
N.  H.  413,  20  Am.  Rep.  220. 

See  also  Brown  v.  Merrill,  3 
Chand.  (Wis.)  46,  holding  that  the 
benefits    from    having   one's   grain 


ground  or  lumber  sawed  at  a  mill 
cannot  be  set  off  from  the  damage 
by  flooding.  In  Pennsylvania  how- 
ever increased  facilities  from  the 
improvement  itself  are  considered  a 
special  benefit  Reading,  etc.,  R.  R. 
Co.  v.  Balthaser,  119  Pa.  472,  13 
Atl.  294;  Short  v.  Rochester,  etc., 
R.  R.  Co.,  5  Sadler  (Pa.)  196,  8  Atl. 
596;  Danville,  etc.,  R.  R.  Co.  v. 
McKelvey,  1  W.  N.  C.  (Pa.)  338; 
McTerren  v.  Mount  Alto  R.  R.  Co.,  2 
W.  N.  C.  (Pa.)  40.  See  also  Chi- 
cago, etc.,  R.  R.  Co.  v.  McGrew,  104 
Mo.  282,  15  S.  W.  931. 

23.  Colorado. —  Colorado  Cent  R. 
R.  Co.  v.  Humphrey,  16  Colo.  34,  25 
Pac.  164. 

Kentucky. —  Jeffersonville,  etc.,  R. 
R.  Co.  v.  Esterle,  13  Bush  667. 

Minnesota. —  Russell  v.  St.  Paul, 
etc.,  R.  R.  Co.,  33  Minn.  210,  22 
N.  W.  379. 

Missouri. —  St.  Louis,  etc.,  R.  R. 
Co.  v.  St.  Louis  Stock  Yards  Co.,  120 
Mo.  541,  25  S.  W.  399;  St.  Louis, 
etc.,  R.  R.  Co.  v.  Fowler,  142  Mo. 
670,  44  S.  W.  771. 

Pennsylvania. —  Pittsburg,  etc.,  R. 
R.  Co.  v.  Robinson,  95  Pa.  426. 
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like  manner.24  But  if  by  reason  of  its  situation  the  land  in 
question  is  substantially  the  only  land  from  which  the  com- 
modity could  be  obtained,  a  different  result  might  be 
reached. 

§  250.  Difference  in  Market  Value  the  Original  Test. 

As  an  original  question,  the  just  compensation  required 
by  the  constitution  might  have  been  interpreted  as  requir- 
ing payment  only  for  the  land  actually  taken,  at  its  fair 
market  value,  without  regard  to  the  effect  of  the  taking  on 
the  remainder  of  the  tract.  This  view  was,  as  has  been 
shown  in  the  preceding  chapter,  rejected  without  a  dissent- 
ing voice  from  the  very  beginning,  on  the  ground  that  it 
was  too  narrow  and  was  unfair  to  the  owner  of  the  land. 
Instead,  the  owner's  tract  of  land  was  looked  upon  as  a 
whole,  and  an  estimate  made  of  how  much  less  it  was  worth 
by  reason  of  the  imposition  of  the  public  easement ;  in  other 
words,  compensation  was  given  for  the  taking  of  the  land, 
and  not  for  the  land  taken.25  In  this  way,  when  the  use  to 
which  the  land  was  put  was  injurious,  the  owner  whose 
estate  happened  to  lie  in  the  path  of  a  public  improvement 
was  not  made  to  suffer. 

It  having  become  established  that  the  measure  of  dam- 
ages when  part  of  a  parcel  of  land  was  taken  by  eminent 
domain  was  the  difference  between  the  fair  market  value 
of  the  parcel  before  and  after  the  taking,  the  rule  was  still 
applied  when,  by  reason  of  the  beneficial  effect  of  the  tak- 
ing upon  the  remainder  of  the  parcel,  the  difference  was  less 
than  the  value  of  the  land  actually  taken.  The  owner  in 
such  case  was  compensated  for  the  injury  he  actually 
received.     To  have  considered  the  items  of  damage  only 

24.  Childs  v.  New  Haven,  etc.,  Co.,  of  the  highway  cannot  be  set  off. 

133  Mass.  253.    That  construction  of  See  also  Boston  &  Maine  Railroad 

a  railroad  will  increase  the  demand  v.  Middlesex,  1  Allen  (Mass.)  324; 

for  chestnut  ties  is  not  a  special  Minnesota,  etc.,  R.  R.  Co.  v.  Doran, 

benefit    even    to    land    covered    by  17  Minn.  188;  St.  Louis,  etc.,  R.  R. 

chestnut   trees.      Old   Colony    Rail-  Co.    v.   Continental   Brick   Co.,    198 

road  v.  Plymouth,  14  Gray  (Mass.)  Mo.   698,  96  S.  w.  1011;   Grafton, 

155.      When    a    highway     is    con-  etc.,  R.  R.  Co.  v.  Foreman,  24  W.  Va. 

structed   across   a    railroad   benefit  662. 

from  increased  travel  on  the  rail-  25.  Snpra,  §§  236,  237. 
road  by  reason  of  the  construction 


772  The  Law  op  Eminent  Domain.  §  250 

would  have  made  the  taking  of  his  land  result  in  the  enrich- 
ment of  the  owner  at  the  expense  of  the  taxpayers. 

That  benefits  should  be  considered  in  estimating  the  dam- 
ages for  the  taking  of  land  became  well  settled  in  most  of 
the  leading  states  at  an  early  date.  Perhaps  one  of  the 
first  reported  decisions  on  the  subject  was  in  Massachu- 
setts 26  in  1807,  Parsons,  C.  J.,  saying, 

' '  In  estimating  the  damages  the  committee  are  not 
confined  to  the  value  of  the  land  covered  by  the  road 
and  the  expense  of  fencing  the  ground.  The  owner  may 
suffer  much  greater  damage  by  the  road  depriving  him 
of  water  or  by  otherwise  rendering  the  cultivation  of 
his  farm  inconvenient  and  laborious ;  or  it  may  happen 
that  the  new  highway  may  essentially  benefit  his  farm 
and  that  he  may  suffer  very  little  or  no  injury  by  the 
location.  The  estimation  ought,  therefore,  to  be 
according  to  the  damage  which  the  owner  will  in  fact 
sustain  in  his  property  by  the  opening  of  the  road. ' ' 

The  same  rule  was  applied  in  all  the  other  New  England 
states.27 

In  Pennsylvania  the  law  was  laid  down  by  Gibson,  C.  J., 
in  1821,  as  follows : 

"  The  only  safe  rule  is  to  inquire  what  would  the 
property  unaffected  by  the  obstruction  have  sold  for? 
What  would  it  have  sold  for  as  affected  by  the  injury? 
The  difference  is  the  true  measure  of  compensation. ' ' 28 

This  has  been  many  times  followed. 
Similarly,  in  New  Jersey  the  court  said, 

"  Just  compensation  for  taking  part  of  an  entire 
tract  for  public  use  cannot,  we  think,  be  ascertained 
without  considering  all  the  proximate  effects  of  the  tak- 
ing.   These  are  the  withdrawal  of  the  part  taken  from 

26.  Commonwealth  v.  Coombs,  2  Rhode  Island. —  Howard  v.  Provi- 
MaSs.  489.  ,  dence,  6  R.  I.  514    (but  see  infra, 

27.  Connecticut.—  Trinity  College      §  295). 

v.  Hartford,  32  Conn.  452.  Vermont. —  Livermore  v.  Jamaica, 

'Maine.—  Chase    v.    Portland,  86      23  Vt.  361. 

Me.  367,  29  Atl.  1104.  28.  Schuylkill   Navigation   Co.   v. 

New    Hampshire.—  Carpenter  v.      Thoburn,  7  S.  &  R.  (Pa.)  411. 
Landaff,  42  N.  H.  218. 


§  250  The  Set-Off  of  Benefits.  773 

the  dominion  of  the  former  owner,  the  damage  done 
to  the  residue  by  the  separation,  and  the  benefit  imme- 
diately" accruing  to  the  residue  from  the  devotion  of  the 
part  taken  to  a  certain  public  use.  Just  compensation 
is  ascertained  by  combining  the  pecuniary  value  of  all 
these  facts ;  if  any  be  excluded  what  is  given  is  more  or 
less  than  is  just." 29 

These  cases  were  followed  in  several  other  states.30 

The  same  result  was  reached  in  Missouri  by  a  different 
line  of  reasoning.  It  was  said  that  under  the  power  of  emi- 
nent domain  set-off  of  benefits  was  unconstitutional,  because 
compensation  must  be  in  money.  But  under  the  taxing 
power  land  might  be  assessed  for  benefits,  and  these  two 
powers  might  be  exercised  in  the  same  breath.31 

In  most  of  the  decisions  the  question  was  treated  as  one 
of  construction  only.  Benefits  can  be  set  off  in  an  action 
of  trespass  under  a  general  denial,32  and  the  same  rule  of 
damages  was  applied  to  eminent  domain.  Although  some 
of  the  cases  were  decided  within  the  lifetime  of  the  men 
who  made  the  constitutions  of  the  thirteen  original  states, 
constitutional  objections  to  a  rule  of  damages  which  put 
the  landowner  as  well  off  as  before  the  taking  did  not 
apparently  seem  serious  to  the  jurists  of  that  time.  Accord- 
ingly the  rule  was  carried  out  to  its  logical  conclusion,  and 
if  the  benefits  equalled  the  injury,  as  the  owner  received  no 

29.  Mangles  v.  Hudson  County  North  Carolina. — Asheville  Corn- 
Freeholders,  55  N.  J.  L.  88,  25  Atl.  missioners  v.  Johnston,  71  N.  C.  398. 
322,  17  L.  R.  A.  785.  Ohio. —  Symonds  v.  Cincinnati,  14 

30.  See  for  example,  Ohio  147,  45  Am.  Dec.  529. 
California. —  San   Francisco,    etc.,  Oregon.  —  Putnam      v.      Douglas 

R.  R.  Co.  v.  Caldwell,  31  Cal.  362.  County,  6  Ore.  328,  25  Am.  Rep.  527. 

Delaware. —  Whitman  v.  Wilming-  South  Carolina. —  Greenville,  etc., 

ton,  etc.,  R.  R.  Co.,  2  Harr.  514,  33  R.  R.  Co.  v.  Partlow,  5  Rich  428. 

Am.  Dec.  411.  Tennessee. — C  larksville,  etc., 

Illinois.—  State   v.   Evans,    3    111.  Turnpike  Co.  v.  Atkinson,  1  Sneed 

208.  426. 

Indiana. —  Indiana  Central  R.  R.  31.  Newby   v.   Platte  County,   25 

Co.  v.  Hunter,  8  Ind.  74.  Mo.  258. 

Kansas. —  Pottawotomie      County  32.  Mayo  v.  Springfield,  138  Mass. 

Commissioners     v.     O'Sullivan,     17  70 ;  Burtran  v.  Clark,  103  Mich.  383, 

Kan.  58.  61  N.  W.  552;  Leigh  v.  Garrysburg 

Minnesota.— Winona,    etc.,    R.    R.  Mfg.   Co.,   132  N.   C.   167,  43   S.   E. 

Co.   v.   Waldron,   11   Minn.   515,   88  632 ;  Williams  v.  Hathaway,  21  R.  I. 

Am.  Dec.  100.  566,  45  Atl.  578. 

New    York. — Livingston    v.    New 
York,  8  Wend.  85,  22  Am.  Dec.  622. 
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damage  by  the  taking,  he  was  entitled  to  no  compensation 
for  it.33  As  time  went  on  however,  the  original  and  simple 
rule  by  which  the  same  test  was  applied  in  ascertaining  ben- 
efits as  in  ascertaining  damages,  namely  the  actual  effect 
upon  the  market  value  of  the  land,  was  departed  from  to 
a  greater  or  less  degree  in  almost  every  state  in  the  union, 
and  the  different  rules  which  have  been  adopted  in  the 
different  jurisdictions  and  which  are  set  forth  in  the  follow- 
ing sections  all  constitute  a  variation  from  the  principles 
formerly  accepted. 

§  251.  The  Rule  that  Special  Benefits  only  may  be  Set 
Off  but  that  they  may  be  Set  Off  from  the  Entire  Compen- 
sation. 

In  the  earlier  cases  no  distinction  was  made  between 
general  and  special  benefits,  and  the  courts  allowed  all  bene- 
fits to  be  considered,  whether  shared  by  the  rest  of  the 
public  or  not,  and  this  practice  was  not  abandoned  without 
considerable  controversy.  As  a  matter  of  reasoning  it  was 
argued  with  much  force  that  the  general  benefits  derived 
from  the  taking  actually  do  reduce  the  damage  which  the 
owner  sustains,  and  he  cannot  be  heard  to  complain  that 
his  fellow  citizens  receive  equal  benefits  without  paying  for 
them.  They  are  not  in  litigation  with  the  public.  He 
demands  compensation  for  the  taking  of  his  land,  and  can 
ask  only  to  be  placed  as  well  off  as  he  was  before  it  was 
taken.34 

Viewed  as  a  matter  of  justice,  it  seems  much  fairer  to 
exclude  the  general  benefits.  They  are  very  difficult  to 
assess  accurately,  and,  as  they  usually  arise  from  an 
increase  in  population  or  business  prosperity  expected  to 
follow  the  improvement,  they  will  never  be  received  if  the 

33.  Nichols  v.  Bridgeport*  23  This  doctrine  was  subsequently 
Conn.  189,  60  Am.  Dec.  636;  Tobie  abandoned  in  Georgia,  and  it  was 
v.  Brown  County  Commissioners,  20  held  that  no  benefits  could  be  set 
Kan.  14;  Pittsburgh,  etc.,  R.  R.  Co.  off  against  the  value  of  the  land, 
v.  Wolcott,  162  Ind.  399,  69  N.  B.  but  all  benefits  could  be  deducted 
451 ;  Commonwealth  v.  Sessions  of  from  the  damages  to  the  remainder. 
Middlesex,  9  Mass.  388.  Jones  v.  Wills  VaUey  R.  R.  Co..  30 

34.  Young  v.  Harrison,  17  Ga.  30.  Ga.  43. 
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results  hoped  for  do  not  follow.35  Moreover  the  owner 
whose  land  is  taken  is  placed  in  a  worse  position  than  his 
neighbor  whose  estate  lies  outside  the  path  of  the  improve- 
ment and  who  shares  in  the  increased  values  without  any 
pecuniary  loss.36  The  owner  too  may  well  argue  that  the 
general  taxes  which  he  pays  are  justified  only  by  the  gen- 
eral benefit  that  he  receives  from  the  undertakings  and 
improvements  made  under  public  authority.37 

As  a  result  of  these  and  other  similar  considerations,  the 
rule  that  all  benefits,  general  and  special,  may  be  set  off 
from  the  compensation  for  the  taking  of  land  by  eminent 
domain  is  apparently  now  retained  in  but  one  state,  namely, 
Indiana.38 

It  is  held  by  the  Supreme  Court  of  the  United  States 39 
and  by  the  highest  courts  of  Connecticut,40  Delaware,41 
Maine,42  Massachusetts,43  Michigan,44  Minnesota,45  Mis- 
souri,46 New  Hampshire,47  New  Jersey,48  North  Carolina,49 
Pennsylvania 50  and  Vermont 51  that,  while  benefits  may  be 
constitutionally  set  off  from  the  entire  compensation,  both 
for  land  taken  and  for  damage  to  remaining  land,  the  only 
benefits  which  may  be  so  set  off  are  the  special  benefits. 

35.  Mangles    v.    Hudson    County  computation,    may    enter    into    the 

Freeholders,  55  N.  J.  L.  88,  25  Atl.  award." 

322,   17  L.  R.  A.   785.     "There  is,  36.  Meacham  v.  Fitchburg  R.  R. 

however,  a  possibility  of  benefit  to  Co.,  4  Cush.   (Mass.)  291. 

accrue  from  certain  public  uses  for  37.   Pottawatomie  County  Commis- 

which  land  is  taken,  like  the  open-  sioners  v.  O'Sullivan,  17  Kan.  58. 

ing  of  highways,  which  should  not  38.  Infra,  §  270.     See  also  as  to 

be    considered,    for    two    reasons:  New  Mexico,  mfra,  §  287. 

first,  because  this  benefit  is  to  arise,  39.  Bauman   v.   Ross,   167  U.    S. 

if  at  all,  in  the  indefinite  future,  548,  42  L.  ed.  470,  and  infra,  §§  255 

while    the    compensation    must    be  and  257-    See  also  Columbia  Heights 

such  as  is  just  at  the  time  of  the  Realty  Co.  v.  Rudolph,   217  U.   S. 

taking;  second,  because  it  is  so  un-  547>  54  h-  ed-  877-  19  AnD-  Cas-  854: 

certain  in  character  as  to  be  inca-  Briscoe  v    Rudolph,  221  U.  S.  547, 


pable  of  present  estimation.  Such 
benefit  is  that  which  may  spring 
from  the  growth  of  population,  if 


55  L.  ed.  848 

40.  Infra,  §  263. 

41.  Infra,  §  264. 

42.  Infra,  §  275. 
it  should  be  attracted  by  the  public         43  jn*ra  §  277 

improvement  for  which  the  land  is  44   infra  S  278* 

taken,  and  from  similar  sources.    It  ^.g_  jnfra  s  279° 

is  usually  styled  general  benefit,  be-  45,  Infra,  §  281. 

cause  it  affects  the  whole  community  47   jnfr(li  §  285. 

or  neighborhood.     But  any  benefit,  48.  Infra,  §  286. 

which  accompanies  the  act  of  taking  49.  Infra,  §  289. 

the  land  for  the  contemplated  use,  50.  Infra,  §  294. 

and    which    admits    of    reasonable  51.  Infra,  §  301. 
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The  same  conclusion  was  reached  by  the  courts  of  several 
other  states  in  which,  however,  the  rule  has  since  been  modi- 
fied in  whole  or  in  part  by  special  constitutional  provi- 
sions.52 The  result  can  be  arrived  at  by  either  of  two 
formulae :  (1)  the  difference  between  the  value  of  the  orig- 
inal tract  before  and  after  the  taking,  plus  the  general  bene- 
fits; or  (2)  the  sum  of  the  value  of  the  land  taken  and  the 
damage  to  the  remainder,  minus  the  special  benefits. 

The  decisions  in  the  foregoing  states  which  allow  the 
setting  off  of  special  benefits  only  are  not  as  a  rule  opposed 
to  the  setting  off  of  general  benefits  as  unconstitutional; 
statutes  specifically  declaring  that  general  benefits  shall 
be  considered  have  not  been  enacted  and  declared  invalid 
by  the  courts,  but  the  result  has  been  reached  by  the  con- 
struction of  statutes  allowing  damages  in  general  terms. 
As  a  question  of  construction,  when  it  does  not  clearly 
appear  that  the  legislature  has  undertaken  to  stretch  its 
power  to  the  utmost  limit  and  to  reduce  the  compensation 
that  it  is  required  by  the  constitution  to  provide  to  the 
smallest  possible  sum,  it  seems  plain  that  for  the  reasons 
already  stated  general  benefits  ought  not  to  be  considered. 
And,  even  as  a  constitutional  question,  it  may  well  be 
argued  that  it  is  not  "just  compensation"  when  a  man 
is  singled  out  arbitrarily  and  deprived  of  a  share  in  the 
increased  prosperity  of  his  fellow  citizens,  merely  because 
the  public  happens  to  want  his  land.53 

52.  In  Arkansas,  Kansas  and  supported  by  four  of  the  justices 
Washington  special  benefits  are  still  that  the  setting  off  of  general  bene- 
allowed  to  be  set  off  from  the  com-  fits  denied  the  owner  just  compen- 
pensation  for  the  land  taken  except  sation  and  was  consequently  not  due 
when  a  right  of  way  is  appropriated  process  of  law.  The  majority  how- 
for  the  use  of  a  private  corporation.  ever  held  that  the  constitutional 
Infra,  §§  260,  272  and  303.  In  Cali-  question  was  not  open  on  the  evi- 
fornia  and  Ohio  the  rule  that  bene-  dence.  In  James  River,  etc.,  Co.  v. 
fits  might  be  set  off  from  compensa-  Turner,  9  Leigh  (Va.)  313,  it  was 
tion  for  the  land  taken  was  adopted  intimated  that  the  setting  off  of 
by  the  courts,  but  has  been  abro-  general  benefits  would  be  unconsti- 
gated  by  special  constitutional  pro-  tutional.  See  also  to  same  effect, 
visions.     See  infra,  §§  261  and  291.  Weir  v.  St.  Paul,  etc.,  R.  R.  Co.,  18 

53.  In  Brand  v.  Union  Elevated  Minn.  155 ;  Southport,  etc.,  R.  R.  Co. 
R.  R.  Co.,  238  TJ.  S.  586,  59  L.  ed.  v.  Piatt  Land,  133  N.  C.  266,  45  S.  E. 
846,  the  contention  was  made,  and  589;  Root's  Case,  77  Pa.  276. 
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§  252.  The  Rule  that  Benefits  cannot  be  Set  Off  from  the 
Value  of  the  Land  Taken. 

In  most  of  the  remaining  states  in  which  the  question  has 
arisen  it  is  held  that  the  setting  off  of  benefits  to  the  remain- 
ing land  from  the  compensation  for  the  land  actually  taken 
is  a  violation  of  the  fundamental  requirement  that  compen- 
sation must  be  in  money,  and  that,  as  benefits  are  not 
money,  a  statute  which  authorizes  the  payment  of  any  less 
sum  than  the  market  value  of  the  land  actually  taken  is 
unconstitutional. 

While  this  view  is  held  by  the  highest  courts  of  a  majority 
of  the  states  in  which  there  is  no  special  constitutional 
provision  on  the  subject,  the  application  of  the  principle  is 
by  no  means  uniform.  The  courts  which  have  adopted  this 
principle  in  what  may  perhaps  be  called  its  standard  form, 
while  denying  the  set  off  of  any  benefits  from  the  land 
actually  taken,  allow  special  benefits  to  be  deducted  from 
the  owner 's  remaining  land.  This  form  of  the  rule  appears 
to  prevail  in  Colorado,54  Idaho,55  Louisiana,56  Maryland,57 
Montana,58  Nebraska,59  Oregon,60  Ehode  Island,61  Tennes- 
see,62 Texas,63  Utah,64  Virginia,65  West  Virginia66  and  Wis- 
consin.67 It  is  also  adopted  as  far  as  applicable  in  certain 
of  the  states  having  special  constitutional  provisions  on 
the  subject.68 

In  Georgia,69  Illinois 70  and  New  York 71  it  is  held  that  all 
benefits  which  are  not  conjectural  and  speculative  and  which 
actually  affect  present  market  value,  even  if  general  in  the 
accepted  sense,  may  be  set  off  from  the  damages  to  the 
owner's  remaining  land.  This  rule  is  also  adopted  in  South 
Carolina  in  the  cases  not  covered  by  the  special  constitu- 
tional provision.72 

In  Kentucky  it  is  held  that  the  value  of  the  land  taken 
and  the  direct  damages  to  the  remaining  land  must  be  paid 

54.  Infra,  §  262.  64.  Infra,  §  300. 

55.  Infra,  §  268.  65.  Infra,  §  302. 

56.  Infra,  §  274.  66.  Infra,  §  304. 

57.  Infra,  §  276.  67.  Infra,  §  305. 

58.  Infra,  §  282.  68.  Infra,  §§  261,  290,  291. 

59.  Infra,  §  283.  69.  Infra,  §  267. 

60.  Infra,  §  293.  70.  Infra,  §  269. 

61.  Infra,  §  295.  71.  Infra,  §  288. 

62.  Infra,  §  298.  72.  Infra,  §  296. 

63.  Infra,  §  299. 
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for  in  money,  without  allowance  for  benefits,  but  that  bene- 
fits, both  general  and  special,  may  be  set  off  against  dam- 
ages for  consequential  injury  and  inconvenience,73  and  in 
Mississippi  the  courts  have  decided  that  no  benefits, 
whether  general  or  special,  can  be  set  off  from  any  part  of 
the  compensation,  whether  for  the  land  taken  or  for  dam- 
ages to  the  remaining  land.74 

In  Nevada 75  and  Wyoming 78  the  statutes  provide  for  the 
setting  off  of  benefits  from  damages  to  the  remaining  land, 
but  not  from  the  value  of  land  taken;  but  whether  such 
benefits  must  be  special  is  not  yet  clear. 

§  253.  The  Merits  of  the  Foregoing  Rule. 

There  seem  to  be  two  favorite  arguments  in  favor  of 
the  view  that  benefits  cannot  be  deducted  from  compensa- 
tion for  the  land  actually  taken.  The  first  is  that  compen- 
sation must  be  in  money.77  Of  course  payment  is  not  made 
in  benefits,  as  implied  in  this  argument,  but  benefits  are 
considered  as  a  means  of  ascertaining  how  much  the  owner 
has  been  hurt  by  the  taking,  and  consequently  how  much 
money  he  should  receive  as  just  compensation  therefor.78 

73.  Infra,  §  273.  the  words  are  employed  in  the  con- 

74.  Infra,  §  280.  stitution,    is    signified    the    actual 

75.  Infra,  §  284.  value  of  the  property  appropriated, 

76.  Infra,  §  306.  in  money,  subject  to  no  deduction 

77.  Colorado. — Burlington,  etc.,  B.  whatever.  We  can  not  adopt  this 
R.  Co.  v.  Schweikart,  10  Colo.  178,  opinion.  If  such  were  the  intention 
14  Pac.  329.  of  its  authors,  they  probably  would 

Georgia. —  Jones  v.  Wills  Valley  have  used  language  like  this :  Pro- 

R.  R.  Co.,  30  Ga.  43.  vided  the  value  of  the  property  be 

Kentucky.  —  Sutton's     Heirs     v.  paid,  in  money,  to  the  owner.    That 

Louisville,    5    Dana    28;    Jacob   v.  just,  full,  and  adequate  compensa- 

Louisville,  9  Dana  114,  33  Am.  Dec.  tion  must  be  made,  and  in  money, 

533.  is   certain;    more   can   not   be   re- 

i. —  Brown  v.  Beatty,  34  quired;    but,    If,    in   appropriating 


Miss.  227,  69  Am.  Dec.  389.  property  of  the  value  of  four  thou- 

Tennessee. —  Woodfolk    v.    Nash-  sand  dollars,  when,  by  the  same  ap- 

ville,  etc.,  R.  R.  Co.,  2  Swan  422;  propriation,     the    value    of    what 

Paducah,  etc.,  R.  R.  Co.  v.  Stovall,  remains  is  increased  two  thousand 

12  Heisk.  1.  dollars,     and    the    value     of    the 

Texas.— Dulaney  v.  Nolan  County,  property  taken  is  the  rule  of  dam- 

85  Tex.  225,  20  S.  W.  70.  ages,  the  owner  actually  takes  two 

78.  See  the  opinion  of  Wood,  C.  J.,  thousand  dollars  without  the  least 

in  Symonds  v.  Cincinnati,  14  Ohio  consideration,    and    receives    more 

147,  45  Am.  Dec.  529,  in  which  he  than  the  constitution  enjoins  to  be 

said :      "  It   is    contended    by    the  paid,  because  it  is  more  than  a  com- 

plaintiffs'  counsel,  that,  by  compen-  pensation.     Other  cases  may  occur 

sation  to  the  owner  in  money,  as  where  the  full  value  of  the  property 
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The  second  argument  consists  in  putting  the  stigma  of  quo- 
tation marks  upon  the  word  "benefit"  or  referring  to 
benefits  as  "real  or  supposed"  or  otherwise  intimating 
that  benefits  do  not  really  exist,  or  that  they  will  not  be 
fairly  estimated  by  members  of  a  jury  or  other  tribunal, 
anxious  to  keep  down  public  expenditures  and  incidentally 
their  own  taxes.79  This  last  argument  as  a  matter  of  legal 
reasoning  proves  too  much.  If  the  jury  or  other  tribunal 
is  not  to  be  trusted  to  assess  only  real  benefits  and  to 
assess  them  fairly,  it  will  not  fix  a  fair  price  on  the  land 
itself.  Unless  the  owner  can  name  his  own  figure  he  is  not 
getting  "just  compensation."  But  no  court  has  carried 
the  argument  to  this  extent. 

The  logic  of  that  feature  of  the  rule  that  allows  deduc- 
tion of  benefits  from  the  damage  to  the  remaining  land 


will  not  be  a  just  compensation. 
His  house  may  be  taken  down,  and 
he  and  his  family  thropro  out  of 
employment,  and  in  addition  to  the 
value  of  his  house,  he  would  clearly 
be  entitled  to  consequential  dam- 
ages, or  he  would  not  receive  full 
compensation.  The  word  compensa- 
tion imports,  that  a  wrong  or  injury 
has  been  inflicted,  and  which  must 
be  redressed  in  money.  Money  must 
be  paid  to  the  extent  of  the  injury, 
whether  more  or  less  than  the  value 
of  the  property;  and  then  in  our 
view,  is  the  language  of  the  consti- 
tution satisfied."  See  also  Brewer, 
J.,  in  Pottowattomie  County  Com- 
missioners v.  O'Sullivan,  17  Kan.  58. 
"But  this  compensation  is  secured 
if  the  individual  receive  an  amount 
which,  with  the  direct  benefits  ac- 
cruing, will  equal  the  loss  sustained 
by  the  appropriation.  We,  of  course, 
exclude  the  indirect  and  general 
benefits  which  result  to  the  public 
as  a  whole,  and,  therefore,  to  the 
Individual  as  one  of  the  public ;  for 
he  pays  in  taxation  for  his  share 
of  such  general  benefits.  But  if  the 
proposed  road  or  other  improvement 
Inures  to  the  direct  and  special 
benefit  of  the  individual  out  of 
whose  property  a  part  is  taken,  he 
receives  something  which  none  else 
of  the  public  receive,  and  it  is  just 


that  this  should  be  taken  into 
account  in  determining  what  is  com- 
pensation. Otherwise  he  is  favored 
above  the  rest,  and  instead  of  sim- 
ply being  made  whole,  he  profits  by 
the  appropriation,  and  the  taxes  of 
the  others  must  be  increased  for  his 
special  advantage.  Upon  general 
principles,  then,  and  with  due  re- 
gard to  right  and  justice,  it  should 
be  held,  that  the  public  may  show 
what  direct  and  special  benefits 
accrue  to  an  individual  claiming 
road  damages,  and  that  these  special 
benefits  should  be  applied  to  the 
reduction  of  the  damages  otherwise 
shown  to  have  been  sustained." 

79.  Brown  v.  Beatty,  34  Miss.  227, 
69  Am.  Dec.  389 ;  Woodfolk  v.  Nash- 
ville, etc.,  R.  R.  Co.,  2  Swan  (Tenn.) 
422,  and  see  also  Detroit  v.  Daly, 
68  Mich.  503,  37  N.  W.  11.  "  I  can- 
not believe  that  the  framers  of  our 
constitution  *  *  *  ever  antici- 
pated that  such  compensation  could 
be  made  up  of  benefits  to  the  owner 
entirely  speculative  in  character, 
the  value  of  which  should  be  esti- 
mated by  persons  whose  pecuniary 
interests  would  induce  them  to  place 
the  lowest  possible  value  on  the 
property  to  be  taken,  and  the  high- 
est appraisal  on  the  benefits 
claimed." 
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only  has  even  less  to  commend  it.  It  seems  to  have  arisen 
from  the  notion  that  compensation  was  to  be  for  the  land 
taken  only;  and  it  was  felt  that  if  the  legislature  chose  to 
grant  in  addition  damages  to  the  remaining  land,  it  might 
impose  the  condition  that  benefits  should  be  set  off  from 
such  damages.80  If  this  view  had  prevailed,  damages  to  the 
land  not  taken  would  never  have  been  a  constitutional  right, 
because  a  damaging  of  property  is  not  a  taking.  Once  it 
became  settled  that  the  constitution  required  compensation 
for  such  damages  as  completely  as  payment  for  the  land 
taken,  no  reason  remained  for  drawing  an  arbitrary  dis- 
tinction between  the  items  from  which  the  benefits  could 
be  set  off.81 

Before  the  Supreme  Court  of  the  United  States  had  an 
opportunity  to  pass  upon  the  question,  the  disagreement 


80.  See  Newby  v.  Platte  County, 
25  Mo.  258,  Scott,  J.,  dissenting: 
"The  value  in  cash  of  the  thing 
taken,  considering  its  place  and 
situation  is  the  compensation  con- 
templated by  the  constitution  to 
which  the  owner,  as  such,  is  enti- 
tled. The  legislature  may  compen- 
sate disadvantages  with  advantages, 
but  the  value  of  the  property  must 
be  paid  for  in  money."    See  also, 

Georgia. — Jones  v.  Wills  Valley 
B.  R.  Co.,  30  Ga.  43. 

Illinois. —  Hayes  v.  Ottawa,  etc., 
B.  B.  Co.,  54  111.  373;  Harwood  v. 
Bloomington,  124  111.  48,  16  N.  B.  91. 

Kentucky. — Jacob  v.  Louisville,  9 
Dana  114,  33  Am.  Dec.  533. 

Neoraslca.  —  Omaha  v.  Howell 
Lumber  Co.,  30  Neb.  633,  46  N.  W. 
919. 

Tennessee. —  Woodfolk  v.  Nash- 
ville, etc.,  R.  B.  Co.,  2  Swan  422; 
Paducah,  etc.,  E.  B.  Co.  v.  Stovall, 
12  Heisk.  1. 

Texas. — Dulaney  v.  Nolan  County, 
85  Tex.  225,  20  S.  W.  70. 

81.  Thus  in  Winona,  etc.,  B.  B. 
Co.  v.  Waldron,  11  Minn.  515,  88 
Am.  Dec.  100,  the  court,  in  discuss- 
ing the  question  whether  special 
benefits  could  be  set  off  against  the 
value  of  land  taken,  as  well  as 
against  damages  for  the  land  not 
taken,    said  it  could  not   discover 


that  the  net  injury  was  more  aggra- 
vated, or  the  right  infringed  more 
sacred,  in  the  one  case,  than  in  the 
other.  In  one  instance  the  posses- 
sion of  a  small  part  of  the  tract  of 
land  might  be  taken,  and,  in  the 
other,  the  whole  tract  or  parcel 
might  be  rendered  apparently  use- 
less or  valueless.  The  constitution 
should  receive  no  such  narrow  and 
technical  construction.  It  was  in- 
tended to  declare  a  fundamental 
principle  of  government  that,  when 
the  public  exigency  required  the 
government  to  take  for  public  use 
the  property  of  the  citizen,  full  com- 
pensation should  be  made  for  the 
injury, —  not  only  the  value  of  the 
portion  taken,  but  the  damages- 
caused  by  taking  it.  If  this  view 
was  correct;  then  the  damages  were 
a  unit,  although  composed  of  integ- 
ral parts ;  and,  if  benefits  were  to  be 
deducted  at  all,  they  must  be  de- 
ducted from  the  aggregate  sum  ;  and 
it  would  seem  but  just  and  equitable 
that,  if  the  same  act,  at  the  same 
time,  inflicted  injury  and  conferred 
benefits,  the  one  should  be  set  off 
against  the  other  in  determining  the 
compensation  due  for  the  injury ; 
then  a  just  and  full  compensation 
was  ascertained,  and,  thus  ascer- 
tained, must  be  paid  in  money. 
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had  become  firmly  established  and  the  law  pretty  well  set- 
tled one  way  or  the  other  in  almost  every  jurisdiction.  In 
Bauman  v.  Ross,82  decided  in  1896,  Gray,  J.,  cleared  up  the 
subject  with  one  of  his  characteristic  opinions.  The  com- 
pensation, he  says,  must  be 

' '  just,  not  merely  to  the  individual  whose  property  is 
taken,  but  to  the  public  which  is  to  pay  for  it.  The 
just  compensation  required  by  the  constitution  to  be 
made  to  the  owner  is  to  be  measured  by  the  loss  caused 
to  him  by  the  appropriation.  He  is  entitled  to  receive 
the  value  of  what  he  has  been  deprived  of,  and  no  more. 
To  award  him  less  would  be  unjust  to  him;  to  award 
him  more  would  be  unjust  to  the  public. 

"  Consequently,  when  part  only  of  a  parcel  of  land 
is  taken  for  a  highway,  the  value  of  that  part  is  not  the 
sole  measure  of  the  compensation  or  damages  to  be 
paid  to  the  owner,  but  the  incidental  injury  or  benefit 
to  the  part  not  taken  is  also  to  be  considered.  When 
the  part  not  taken  is  left  in  such  shape  or  condition  as 
to  be  in  itself  of  less  value  than  before,  the  owner  is 
entitled  to  additional  damages  on  that  account.  When 
on  the  other  hand  the  part  which  he  retains  is  specially 
and  directly  increased  in  value  by  the  public  improve- 
ment, the  damages  to  the  whole  parcel  by  the  appropri- 
ation of  part  of  it  are  lessened.  If,  for  example,  by  the 
widening  of  a  street,  the  part  which  lies  next  the  street, 
being  the  most  valuable  part  of  the  land,  is  taken  for 
the  public  use,  and  what  was  before  in  the  rear  becomes 
the  front  part,  and  upon  a  wider  street,  and  thereby  of 
greater  value  than  the  whole  was  before,  it  is  neither 
just  in  itself,  nor  required  by  the  constitution,  that  the 
owner  should  be  entitled  both  to  receive  the  full  value 
of  the  part  taken,  considered  as  front  land,  and  to  retain 
the  increase  in  value  of  the  back  land  which  has  been 
made  front  land  by  the  same  taking.  It  is  therefore 
within  the  authority  of  Congress,  in  the  exercise  of 
the  right  of  eminent  domain,  to  direct  that,  when  part 
of  a  parcel  of  land  is  appropriated  to  the  public  use  for 
a  highway  in  the  District  of  Columbia,  the  tribunal 

82.  167  IT.  S.  548,  pp.  573-584,  42  L.  ed.  270,  283-287. 
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vested  by  law  with,  the  duty  of  assessing  the  compensa- 
tion or  damages  due  to  the  owner,  whether  for  the 
value  of  the  part  taken  or  for  any  injury  to  the  rest, 
shall  take  into  consideration,  by  way  of  lessening  the 
whole  or  either  part  of  the  sum  due  him,  and  special 
and  direct  benefits,  capable  of  present  estimate  and 
reasonable  computation,  caused  by  the  estabUshment 
of  the  highway  to  the  part  not  taken." 

While  there  is  no  answer  in  legal  theory  to  the  logic  of 
the  arguments  in  favor  of  the  doctrine  that  special  benefits 
can  be  set  off  from  the  entire  compensation,  there  can  be 
no  doubt  that  the  tendency  in  recent  years  has  been  away 
from  that  principle  and  toward  the  adoption  of  the  rule 
that  the  land  taken,  at  least,  must  be  paid  for  in  money 
without  consideration  of  benefits  to  the  remaining  land. 
As  the  enforcement  of  the  latter  rule  may  and  frequently 
does  result  in  the  enrichment  of  an  individual  property 
owner  at  the  expense  of  the  public  when  he  is  fortunate 
enough  to  have  his  property  taken  by  eminent  domain,  the 
adoption  of  the  rule  either  by  judicial  decision,  by  statute 
or  by  constitutional  provision  in  so  many  states,  and  espe- 
cially in  those  which  had  had  experience  with  the  older 
rule,  must  be  based  upon  something  more  fundamental 
even  than  the  tendency,  so  marked  in  recent  years,  of 
exalting  the  rights  of  property  over  the  rights  of  the  public 
at  every  opportunity.  The  explanation  doubtless  is  that 
the  propensity  of  many  American  communities  to  be  over- 
sanguine  in  regard  to  the  beneficial  results  of  projected 
public  improvements  had  resulted  in  the  taking  of  much 
valuable  private  property  for  which  the  owners  never 
received  any  compensation  other  than  anticipated  benefits 
which  never  accrued,83  and  that  it  was  a  reaction  from  this 
injustice  that  led  to  the  ready  adoption  of  a  rule  which, 
while  in  theory  unsound,  would  as  a  matter  of  practice 

83.  See  for  example  the  opinion  benefits,  was  to  prevent  the  loss  of 

of  the  court  in  Ohio  Southern  R.  R.  the  land  actually  taken,  on  some 

Co  v  Rawlins,  4  Ohio  Dec.  483,  in  illusory  theory  of  benefits.     Great 

which  the  court  said:    "The  great  abuses  and  great  wrongs  had  grown 

object  in  placing  in  the  constitution  up  under  laws  passed  under  the  old 

the  clause,  that  full  compensation  constitution." 
should   be  allowed  irrespective  of 
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bring  about  a  more  equitable  result,  and  in  the  cases  in 
which  injustice  resulted,  would  distribute  the  effects  of  it 
upon  the  public  at  large.  The  disagreement  between  the 
different  states  is  thus  an  illustration  of  one  of  the  good 
rather  than  of  the  bad  points  of  our  federal  system,  since 
each  state  is  at  liberty  to  adopt  the  rule  best  adapted  to 
its  institutions,  and  only  those  states  in  which  the  courts 
are  strong  enough  and  the  jurymen  sufficiently  unimagin- 
ative to  permit  the  setting  off  of  benefits  from  the  value 
of  the  land  taken  to  work  justice  in  the  majority  of  instances 
are  inclined  to  allow  it  to  be  done,  while  those  states  in 
which  it  is  felt  that  the  courts  and  juries  cannot  be  trusted 
to  assess  benefits  with  judgment  and  discretion  are  at 
liberty  to  adopt  the  safer  if  less  logical  rule  which  insures 
the  owner  the  money  value  of  the  land  taken,  and  allows 
the  benefits  to  be  set  off  only  against  his  claim  for  dam- 
ages to  the  remaining  land,  which  may,  as  a  matter  of  fact, 
be  just  as  imaginary  as  the  benefits. 

§  254.  Special  Constitutional  Provisions. 

In  Alabama,84  Arizona,85  Arkansas,86  California,87  Flor- 
ida,88 Iowa,89  Kansas,90  North  Dakota,91  Ohio,92  Oklahoma,93 
South  Carolina,94  South  Dakota,95  and  Washington96  there 
are  constitutional  provisions  specially  aimed  against  the 
practice  of  setting  off  benefits  when  land  has  been  taken, 
and  in  New  Jersey  a  provision  requiring  compensation 
in  advance  when  land  is  taken  by  a  private  corporation  has 
been  construed  as  prohibiting  the  setting  off  of  benefits.97 
These  provisions  are  not  however  uniform  in  their  phrase- 
ology, nor  have  they  in  all  cases  been  interpreted  alike, 
even  when  the  phraseology  is  the  same.  In  Arizona,  Cali- 
fornia, North  Dakota,  South  Dakota  and  Washington 
municipal  corporations  are  expressly  exempted  from  the 
operation  of  the  provision,98  and  in  Arkansas,  Kansas  and 

84.  Infra,  §  258.  92.  Infra,  §  291. 

85.  Infra,  §  259.  93.  Infra,  §  292. 

86.  Infra,  §  260.  94.  Infra,  §  296. 

87.  Infra,  §  261.  95.  Infra,  §  297. 

88.  Infra,  §  266.  96.  Infra,  §  303. 
89.'  Infra,  §  271.  97.  Infra,  §  286. 

90.  Infra,  §  272.  98.  Infra,  §§  259,  261,  290,  297  and 

91.  Infra,  §  290.  303. 
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South  Carolina  it  has  been  held  that  a  provision  applicable 
to  the  taking  of  land  by  "  corporations  "  does  not  extend 
to  municipal  corporations."  In  Alabama  on  the  other  hand 
it  was  held  that  municipal  corporations  were  included  under 
a  similar  provision,1  and  in  the  other  states  the  provision 
was  expressly  applicable  to  all  cases  in  which  land  was 
taken  for  the  public  use.2 

In  Alabama,  Arizona,  California  and  Kansas  the  consti- 
tutional provision  was  limited  in  its  application  to  the  tak- 
ing of  a  "  right  of  way,"  and  it  has  been  held  in  Kansas 
that  it  does  not  apply  to  the  taking  of  property  for  other 
purposes  even  by  a  private  corporation.3  This  interpreta- 
tion has  been  expressly  rejected  in  California,4  and  does 
not  appear  to  have  been  adopted  in  Alabama  or  Arizona. 

In  Alabama,  Kansas,  Ohio  and,  to  a  certain  extent,  Wash- 
ington, it  is  held  that  notwithstanding  the  constitutional 
provision,  benefits  can  be  set  off  from  the  damages  to  the 
remaining  land,5  but  in  Arkansas,  California,  Iowa  and 
South  Carolina,  it  has  been  held  that  benefits  cannot  be 
considered  at  all,6  and  the  same  result  would  seem  to  fol- 
low necessarily  from  the  phraseology  of  the  constitutions 
of  Oklahoma  and  South  Dakota.7 

§  255.  Set  off  of  Benefits  Compared  with  Special  Assess- 
ments. 

It  is  the  practice  under  some  circumstances  in  almost 
all  of  the  states  to  provide  for  the  payment  of  the  whole 
or  a  part  of  the  cost  of  a  public  work  by  a  special  assess- 
ment imposed  under  the  power  of  taxation  upon  the  land 
specially  benefited  by  the  laying  out  and  construction  of 
the  public  work.8  Such  a  method  of  taxation  is  unques- 
tionably constitutional,9  and  it  is  only  upon  the  manner  of 
determining  the  amount  of  the  assessment  and  its  relation 
to  the  actual  benefit  that  there  is  a  disagreement  of  author- 
ity.10   In  some  respects  the  levying  of  such  an  assessment 

99.  Infra,  §§  260,  272  and  296.  6.  Infra,  §§  260,  261,  271  and  296. 

1.  Infra,  §   258.  V.  Infra,  §§  292  and  297. 

2.  Infra,  §§  266,  271,  291  and  292.  8.  See  supra,  §§  15,  97. 

3.  Infra,  §  272.  This  was  also  9.  French  v.  Barbour  Asphalt 
intimated  in  North  Dakota.  See  Paving  Co.,  181  U.  S.  324,  45  L.  ed. 
infra,  §  290.  879. 

4.  Infra,  §  261.  10.  Supra,  §  97. 
6.  Infra,  §§  258,  272,  291  and  303. 
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closely  resembles  the  setting  off  of  benefits,  and  in  fact  it 
would  be  possible  for  the  results  to  be  precisely  the  same 
whether  the  benefits  were  assessed  as  a  tax,  or  set  off  from 
the  damages. 

There  are  however  marked  differences  between  the  two 
forms  of  the  exercise  of  governmental  power.  Benefits 
can  under  some  circumstances  be  set  off  by  private  corpo- 
rations which  have  been  authorized  to  take  land  by  emi- 
nent domain ;  but  assessments  under  the  taxing  power  can 
be  levied  only  by  the  state  or  by  municipal  corporations. 
When  the  benefits  are  the  subject  of  special  assessment 
those  whose  land  is  not  taken  may  be  obliged  to  pay,  and 
those  a  part  of  whose  land  is  taken  may  be  obliged  to  pay 
an  assessment  greater  in  amount  than  their  compensation.11 
Neither  of  these  results  could  occur  if  the  benefits  were 
merely  the  subject  of  set  off.  So  also  the  actual  benefits  in 
each  case  must  be  ascertained  for  the  purpose  of  set  off, 
whereas  the  benefits  may  be  determined  for  the  purposes 
of  assessment  by  some  general  rule  of  proportion.12 

It  is  generally  considered,  subject  to  the  qualifications 
already  noted,  that  either  method  of  crediting  the  public 
with  a  benefit  which  it  has  created  may  be  resorted  to,  but 
the  same  benefits  cannot  be  both  the  basis  of  set  off  and  of 
a  special  assessment.13  It  does  not  however  necessarily 
follow  that  because  there  is  to  be  a  special  assessment  there 
cannot  be  a  set  off,  for  the  benefits  considered  in  the  two 
cases  may  be  different;  for  example  the  peculiar  benefits 
may  be  the  subject  of  set  off  and  the  local  benefits  the  sub- 
ject of  the  assessment.14    Ordinarily  however,  unless  there 

11.  Trinity  College  v.  Hartford,  14.  Green  v.  Fall  River,  113  Mass. 
32  Conn.  452;  Mangles  v.  Hudson  262;  Wood  v.  Hudson,  114  Mass. 
County  Freeholders,  55  N.  J.  L.  88,  513 ;  French  v.  Lowell,  117  Mass. 
25  Atl.  322,  17  L.  R.  A.  785.  363 ;  Clark  v.  Worcester,  125  Mass. 

12.  French  v.  Barbour  Asphalt  226;  Peabody  v.  Boston  Elevated 
Paving  Co.,  181  U.  S.  324,  45  L.  ed.  Ry.  Co.,  191  Mass.  513,  78  N.  E.  392. 
879.  In  the  case  last  cited  the  court  said 

13.  Maryland. —  Baltimore  v.  Gar-  that  in  determining  whether  there 
rett,  120  Md.  608,  87  Atl.  1057.  is    a    special    benefit    to   an    estate 

Massachusetts. —  Benton  v.  Brook-  under  the  betterment  act  the  corn- 
line,  151  Mass.  256,  23  N.  E.  846 ;  parison  is  not  with  other  estates  in 
Garvey  v.  Revere,  187  Mass.  545,  73  the  same  neighborhood,  as  in  ascer- 
N.  E.  664.  taining  set  off  of  benefit  under  the 

Michigan.—  Detroit  v.  Daly,  68  highway  act,  but  with  the  land  gen- 
Mich.  503,  37  N.  W.  11;  Detroit  v.  erally  in  the  city  or  town  and  the 
Sauer,  69  Mich.  164,  37  N.  W.  19.  inquiry  is   whether  the  estate  has 

50 
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is  some  special  statutory  provision  which  leads  to  a  differ- 
ent conclusion,  there  can  be  no  set  off  of  the  benefits  that 
will  result  from  the  improvement  for  which  a  piece  of  land 
has  been  taken  when  it  lies  within  the  power  of  the  public 
authorities  to  levy  a  special  assessment  for  the  same 
improvement.15 

In  Ohio  it  was  at  first  held  that  the  constitutional  provi- 
sion which  declared  that  compensation  should  be  assessed 
without  deduction  for  benefits  to  any  property  of  the  owner 
did  not  prevent  the  assessment  of  the  owner's  remaining 
land  under  the  power  of  taxation  for  the  benefits  from  the 
improvement,  and  that  the  assessment  might  be  based  upon 
the  entire  cost,  including  the  compensation  for  the  land 
taken  from  the  very  tract  the  remainder  of  which  was 
assessed.16  This  decision  Was  subsequently  overruled,  and 
it  was  held  that  the  benefits  could  not  even  thus  indirectly 
be  deducted  from  the  compensation.17  As  the  result  of  this 
decision,  standing  alone,  would  be  to  throw  the  whole  bur- 
den of  the  assessment  upon  the  owners  of  lands  which  had 
not  in  part  been  taken,  and  thus  create  an  arbitrary  dis- 
crimination against  such  owners  in  favor  of  those  who  by 
reason  of  the  taking  of  a  portion,  however  small,  were  enti- 
tled to  enjoy  the  benefit  of  the  improvement  without  pay- 
ing for  it  in  any  form,  it  was  later  held  that  the  effect  of 
the  constitutional  provision  was  to  prohibit  special  assess- 
ments altogether  when  land  was  taken  for  a  public 
improvement.18 

In  Illinois  a  distinction  is  drawn  between  special  assess- 
ments and  special  taxation  which  is  not  recognized  else- 
where, in  respect  to  the  power  of  the  state  to  assess  back 
upon  the  owner's  remaining  land  the  compensation  which 
he  has  been  awarded,19  but  in  most  of  the  states  it  is  not 
considered  that  a  tract  of  land  is  exempt  from  any  lawful 
form  of  taxation,  either  general  or  special,  merely  because 

received    a    benefit   and    advantage  Cincinnati,  62  Ohio  St.  465,  57  N.  B. 

beyond  the  advantage  to  real  estate  229,  49  L.  R.  A.  566. 

generally  in  the  city  or  town.  18.  Dayton  v.   Bauman,   66   Ohio 

15.  Atkins   v.   Boston,   188   Mass.  St.  379,  64  N.  E.  433., 

77  74  N.  E.  292.  19-  Bloomington   v.    Latham,    142 

16.  Cleveland  v.  Wick,  18  Ohio  111.  462,  32  N.  E.  506,  18  L.  R.  A. 
St.  303.  587- 

17.  Cincinnati,    etc.,    Ry.    Co.    v. 
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part  of  it  has  been  taken  for  the  public  use.20  The  point 
does  not  however  appear  to  have  arisen  in  any  of  the  states 
in  which  the  set  off  of  benefits  is  specifically  forbidden  by 
the  constitution,  even  when  the  taking  is  by  a  municipal 
corporation,  except  Ohio. 

In  some  of  the  cases  in  which  it  was  contended  that  the 
setting  off  of  benefits  from  the  value  of  the  land  taken  was 
not  consistent  with  the  constitutional  requirement  of  just 
compensation,  it  was  suggested  that,  as  special  benefits 
may  be  assessed  under  the  power  of  taxation;'  there  can  be 
no  constitutional  objection  to  such  assessment  as  part  of  the 
same  transaction  as  that  by  which  the  land  is  taken,  and  the 
set  off  of  benefits  against  the  value  of  land  taken  has  in 
some  instances  been  justified  on  that  ground.21  A  special 
assessment  however  which  was  imposed  upon  such  parcels 
of  land  only  as  happened  to  have  been  partially  within 
the  lines  of  the  taking  when  other  lands  might  equally  well 
be  benefited  would  be  so  discriminatory  and  disproportion- 
ate as  to  be  clearly  unconstitutional  as  an  exercise  of  the 
taxing  power,  at  least  since  the  adoption  of  the  fourteenth 
amendment.22 

There  are  many  decisions  of  the  courts  upon  the  ques- 
tion whether  the  benefit  from  a  public  improvement  is  so 
far  special  as  to  constitute  a  lawful  basis  for  a  special 

20.  United  States. —  Hannewinkle  L.  E.  A.  658,  41  Am.  St.  Rep.  684; 
V.  Georgetown,  15  Wall.  547,  21  Kansas  City  v.  Bacon,  157  Mo.  450, 
L.  ed.  231;  Wight  v.  Davidson,  181       57  S.  W.  1045. 

U.  S.  371,  45  L.  ed.  900;  Columbia  22.  Norwood  v.  Baker,  172  U.  S. 

Heights  Realty  Co.  v.  Rudolph,  217  269,  43  L.  ed.  443;  Scott  v.  Toledo, 

TJ.  S.  547,  54  L.  ed.   877,   19  Ann.  36  Fed.  385,  1  D.  R.  A.  688 ;  Matter 

Cas.  854 ;   Briscoe  v.  Rudolph,  221  of  City  of  New  York,  190  N.  Y.  350, 

U.  S.  547,  55  L.  ed.  848.  83  N.  B.  299,  16  L.  R.  A.   (N.   S.) 

Colorado. — Alexander   v.    Denver,  335,  13  Ann.  Cas.  598.    There  seems 

51  Colo.  140,  116  Pac.  342.  to  be  no  objection  to  an  assessment 

Kentucky. —  Covington  v.  Worth-  covering  only  the  lands  affected  by 

ington,  88  Ky.  206,  10  S.  W.  790,  11  the   taking   if   those   are   the   only 

S.  W.  1038.  lands  benefited.    Thus  in  Matter  of 

Missouri.—  Garrett   v.    St   Louis,  City  of  New  York,  212  N.  Y.  538, 

25  Mo.  505,  69  Am.  Dec.  475 ;  Rogers  545,  106  N.  E.  631,  an  assessment 

v.  St.  Charles,  54  Mo.  229.  upon  lands  within  the  limits  of  a 

Washington. — Quirk  v.  Seattle,  38  street  to  cover  the  damages  from 

Wash.  25,  80  Pac.  207.  extinguishing  the  private  easements 

21.  Newby  v.  Platte  County,  25  over  such  lands  was  apparently  con- 
Mo.  258 ;  Hickman  v.  Kansas  City,  sidered  unobjectionable. 

120    Mo.    110,    25    S.    W.    225,    23 
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assessment,  and  such  decisions  are  of  some  value  as  prece- 
dents if  the  question  arises  whether  a  benefit  of  similar 
character  is  a  proper  basis  of  set  off,  but  they  are  not  nec- 
essarly  conclusive,  since  a  special  assessment  is  necessarily 
a  creature  of  statute,  and  it  has  been  intimated  in  some 
jurisdictions  that  a  different  rule  for  determining  the 
proper  limits  of  a  special  assessment  and  a  set  off  should 
be  applied.23 

§  256.  Set  off  from  the  Damages  when  no  Property  is 
Taken. 

It  is  almost  universally  held,  even  in  the  states  in  which 
the  setting  off  of  benefits  from  the  value  of  land  taken  is 
considered  to  be  unconstitutional,  that,  when  no  property 
is  taken,  the  benefits  may  be  set  off  from  the  damage.24 
In  Kentucky  it  is  held  that  direct  physical  injury  to  prop- 
erty must  be  paid  for  without  deduction,  and  special  bene- 
fits can  be  set  off  against  consequential  injury  only;25  but 
in  the  other  states  no  such  distinction  is  recognized.26  The 
objection  raised  by  so  many  courts  when  land  has  been 
actually  taken  that  compensation  must  be  in  money  and 
that  benefits  are  not  money27  is  not  allowed  to  stand  in  the 
way,  although,  if  benefits  are  payment  rather  than  an  ele- 
ment in  determining  how  much  should  be  paid,  there  is 
no  sound  reason  why  they  should  be  considered  as  law- 
ful compensation  in  one  case  more  than  in  the  other.  How- 
ever that  may  be,  it  is  universally  recognized  that  when 
there  is  no  taking  the  damages  to  a  tract  of  land  from  the 

23.  Supra,  note  14,  and  see  also  189  ill.  48,  59  N.  B.  550,  52  L.  R.  A. 
Upham  v.  Worcester,  113  Mass.  97 ;  634,  and  Casassa  v.  Seattle,  75 
Sears  v.  Street  Commissioners,  180  Wash.  367,  134  Pac.  1080,  it  was 
Mass.  274,  281,  62  N.  E.  397,  62  held  that  benefits  might  be  set  off 
L.  R.  A.  144 ;  Winona,  etc.,  R.  R.  Co.  from  damage  by  lowering  the  grade 
v.  Waldron,  11  Minn.  515,  88  Am.  of  a  street  and  causing  abutting 
Dec.  100.  property  to  slide,  and  in   Swift  v. 

24.  See  infra,  notes  28  and  29.  Newport  News,  105  Va.  108,  52  S.  B. 

25.  Bwing  v.  Louisville,  140  Ky.  821,  3  L.  R.  A.  (N.  S.)  404,  it  was 
726,  131  S.  W.  1016,  31  L.  R.  A.  held  that  special  benefits  from  a 
(N.'  S.)  612.  This  is  in  accordance  change  of  grade  might  be  set  off 
with  the  Kentucky  rule  in  regard  to  against  actual  outlay  in  adjusting 
the  set-off  of  benefits  when  land  is  the  property  to  the  new  conditions, 
taken.     Infra,  §  273.  27.  Supra,  §§  252,  253. 

26.  Thus  in  Schroeder  v.  Joliet, 
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construction  of  a  public  work  cannot  be  correctly  ascer- 
tained without  determining  whether  the  tract  has  been 
depreciated  in  value,  and  to  determine  this  all  the  effects 
of  the  public  work,  beneficial  or  injurious,  must  be  con- 
sidered. Strictly  speaking,  it  is  said,  it  is  not  a  question 
of  benefits  at  all,  except  that  proof  of  benefits  might  be  one 
way  of  showing  that  there  had  been  no  injury.  The  real 
question  is,  had  the  property  in  question  been  decreased 
in  market  value  by  the  construction  of  the  public  improve- 
ment, and  the  amount  of  damage  is  the  decrease  in  such 
value.  In  most  states  however  it  is  only  special  benefits 
that  can  be  set  off;28  but  in  the  states  which  allow  the 


28.  United  States. — Lehigh  Valley 
Coal  Co.  v.  Chicago,  26  Fed.  415; 
Levee  Inspectors  v.  Crittenden,  36 
C.  C.  A.  418,  94  Fed.  613. 

Alabama.— Eutaw  v.  Botnich,  150 
Ala.  429,  43  So.  729;  Bragan  v. 
Birmingham,  etc.,  Power  Co.,  163 
Ala.  93,  51  So.  30;  Smith  v.  New 
Decatur,  166  Ala.  334,  51  So.  984; 
Birmingham  v.  Kennedy,  (Ala. 
App.),  63  So.  770. 

Colorado. —  Denver  v.  Bayer,  7 
Colo.  113,  2  Pac.  6. 

Connecticut. —  Nicholson  v.  New 
York,  etc.,  Railroad  Co.,  22  Conn. 
74,  56  Am.  Dec.  390;  Forbes  v. 
Orange,  85  Conn.  255,  82  Atl.  559; 
Rogers  v.  New  London,  94  Atl.  364. 

Iowa. —  Meyer  v.  Burlington,  52 
Iowa  560,  3  N.  W.  558;  Nicks  v. 
Chicago,  etc.,  R.  R.  Co.,  84  Iowa  27, 
50  N.  W.  222;  Stewart  v.  Council 
Bluffs,  84  Iowa  61,  50  N.  W.  219. 

Kansas. —  Parker  v.  Atchison,  46 
Kan.  14,  26  Pac.  435. 

Maine. —  Chase  v.  Portland,  86 
Me.  367,  29  Atl.  1104. 

Maryland. —  Lake  Roland  El.  Ry. 
Co.  v.  Frick,  86  Md.  259,  37  Atl.  650. 

Massachusetts. — Chase  v.  Worces- 
ter, 108  Mass.  60;  Donovan  v. 
Springfield,  125  Mass.  371 ;  Baker  v. 
Boston  El.  Ry.  Co.,  183  Mass.  178, 
66  N.  E.  711. 

Mississippi. — Meridian  v.  Higgins, 
81  Miss.  376,  33  So.  1. 

Missouri. —  Porter  v.  North  Mis- 
souri R.  R.  Co.,  33  Mo.  128;  Hick- 
man v.  Kansas  City,  120  Mo.  110, 
25  S.  W.  225,  23  L.  R.  A.  658,  41 


Am.  St.  Rep.  684 ;  Spencer  v.  Metro- 
politan Street  Railroad  Co.,  120  Mo. 
154,  23  S.  W.  126,  22  L.  R.  A.  668; 
Smith  v.  St.  Joseph,  122  Mo.  643, 
27  S.  W.  344;  Wolters  v.  St.  Louis, 
132  Mo.  1,  33  S.  W.  441;  Cole  v. 
St.  Louis,  132  Mo.  633,  34  S.  W. 
469 ;  Widman  Investment  Co.  v.  St. 
Louis,  191  Mo.  459,  90  S.  W.  763. 

Nebraska. —  Schaller  v.  Omaha, 
23  Neb.  325,  36  N.  W.  533;  Omaha 
v.  Schaller,  26  Neb.  522,  42  N.  W. 
721;  Lowe  v.  Omaha,  33  Neb.  587, 
50  N.  W.  760 ;  Dayton  v.  Lincoln,  39 
Neb.  74,  57  N.  W.  754;  Barr  v. 
Omaha,  42  Neb.  341,  60  N.  W.  591. 

New  Jersey. —  Sullivan  v.  North 
Hudson  County  R.  R.  Co.,  51  N.  J.  L. 
518,  18  Atl.  689. 

Ohio. —  Martin  v.  Bond  Hill,  53 
Ohio  St.  646,  44  N.  E.  1141,  affirm- 
ing 7  Ohio  C.  C.  271 ;  Lotze  v.  Cin- 
cinnati, 61  Ohio  St.  272,  55  N.  E. 
828. 

Pennsylvania.  —  Rudderow  v. 

Philadelphia,  166  Pa.  241,  31  Atl. 
53 ;  Aswell  v.  Scranton,  175  Pa.  173, 
34  Atl.  656,  52  Am.  St.  Rep.  841; 
Shriner  v.  Easton,  etc.,  R.  R.  Co., 
205  Pa.  648,  55  Atl.  769. 

Tennessee. —  Chattanooga  v.  Geil- 
er,  13  Lea  611. 

Texas.—  Gulf ,  etc.,  R.  R.  Co.  v. 
Fuller,  63  Tex.  467 ;  Haney  v.  Gulf, 
etc.,  R.  R.  Co.,  3  Willson,  Tex.  App. 
Civ.  Cas.  §  278;  Eastern  Texas  R. 
R.  Co.  v.  Eddings,  30  Tex.  Civ.  App. 
170,  70  S.  W.  98 ;  Pochila  v.  Calvert, 
etc.,  R.  R.  Co.,  31  Tex.  Civ.  App. 
398,  72  S.  W.  255 ;  Burton  Lumber 
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set-off  of  general  benefits  to  remaining  land  when  part  of 
a  tract  is  taken,  the  same  latitude  is  given  in  awarding 
damages  when  no  land  is  taken.29 


§  257.  United  States. 

In  the  case  of  the  taking  of  property  for  public  use  under 
authority  of  the  federal  government,  it  had  been  several 
times  held  by  the  circuit  courts30  and  intimated  by  the 


Co.  v.  Houston  (Tex  Civ.  App.),  101 
S.  W.  822 ;  Houston,  etc.,  Ry.  Co.  v. 
Wilson  (Tex.  Civ.  App.),  165  S.  W. 
560  (if  benefit  equals  the  damage, 
no  recovery). 

Utah. — Kimball  v.  Salt  Lake  City, 
32  Utah  253,  90  Pac.  395,  10  L.  R.  A. 
(N.  S.)  483;  Hempstead  v.  Salt 
Lake  City,  32  Utah  261,  90  Pac.  397. 

Virginia.  —  Swift  v.  Newport 
News,  105  Va.  108,  52  S.  E.  821,  3 
L.  R.  A.  (N.  S.)  404. 

Washington. —  Tacoma  v.  Wether- 
by,  57  Wash.  295,  106  Pac.  903  (if 
benefit  equals  damage,  no  recov- 
ery) ;  Spokane  v.  Thompson,  69 
Wash.  650,  126  Pac.  47;  Casassa  v. 
Seattle,  75  Wash.  367,  134  Pac.  1080. 

West  Virginia. —  Blair  v.  Charles- 
ton, 43  W.  Va.  62,  26  S.  E.  341,  35 
L.  R.  A.  852,  64  Am.  St.  Rep.  837; 
Guinn  v.  Ohio  River  Railroad  Co.. 
46  W.  Va.  151,  33  S.  E.  87,  76  Am. 
St  Rep.  806;  Harman  v.  Bluefield, 
70  W.  Va.  129,  73  S.  E.  296. 

29.  Georgia. — Atlanta  v.  Green,  67 
Ga.  386;  Moore  v.  Atlanta,  70  Ga. 
611 ;  Guess  v.  Stone  Mountain,  etc., 
R.  R.  Co.,  72  Ga.  320;  Davis  v. 
East  Tennessee,  etc.,  R.  R.  Co.,  87 
Ga.  605,  13  S.  E.  567;  Wolff  v. 
Georgia,  etc.,  R.  R.  Co.,  94  Ga.  555, 
20  S.  E.  484 ;  Augusta  v.  Schrameck, 
96  Ga.  426,  23  S.  E.  400,  51  Am.  St. 
Rep.  146;  Hurt  v.  Atlanta,  100  Ga. 
274,  28  S.  E.  65 ;  Nelson  v.  Atlanta, 
138  Ga.  252,  75  S.  E.  242. 

Illinois. —  Elgin  v.  Baton,  83  111. 
535,  25  Am.  Rep.  412;  Springer  v. 
Chicago,  135  111.  552,  26  N.  E.  514, 
12  L.  R.  A.  609 ;  Metropolitan  West 
Side  El.  Ry.  Co.  v.  Stickney,  150 
111.  362,  37  N.  E.  1098,  26  L.  R.  A. 
773 ;  Schroeder  v.  Joliet,  189  111.  48, 
59  N.  E.  550,  52  L.  R.  A.  634;  Chi- 


cago v.  Lonegan,  196  111.  518,  63 
N.  E.  1018 ;  Brand  v.  Union  El.  R.  R. 
Co.,  258  111.  133,  101  N.  '  E.  247, 
Ann.  Cas.  1914  B  473,  affirmed,  238 
U.  S.  586,  59  L.  ed.  846. 

New  York. —  Newman  v.  Metro- 
politan El.  Railroad  Co.,  118  N.  Y. 
618,  23  N.  E.  901,  7  L.  R.  A.  289; 
Bohm  v.  Metropolitan  El.  Railroad 
Co.,  129  N.  Y.  576,  29  N.  E.  802,  14 
L.  R.  A.  344 ;  Bookman  v.  New  York 
El.  R.  R.  Co.,  137  N.  Y  302,  33  N.  E. 
333 ;  Bischoff  v.  New  York  El.  R.  R. 
Co.,  138  N.  Y.  257,  33  N  E.  1073; 
Saxton  v.  New  York  El.  R.  R.  Co., 
139  N.  Y.  320,  34  N.  E.  728.  Accord- 
ingly in  such  states  it  is  held  that 
when  a  public  improvement  is  made 
in  an  uninhabited  locality  which 
normal  city  growth  has  not  effec- 
tively reached  and  which  has  no  ele- 
ment of  growing  value  except  such 
as  lies  in  hope  and  expectation,  and 
immediately  population  and  growth 
are  diverted  to  the  locality,  creating 
a  steady  increase  in  values,  the  own- 
ers of  land  in  the  immediate  vicinity 
of  the  improvement  are  not  entitled 
to  compensation  if  their  property 
has  actually  increased  in  value  even 
if  it  has  not  increased  as  rapidly  as 
property  a  short  distance  away 
which  has  received  the  benefit  from 
the  improvement  without  the  dam- 
age arising  from,  close  proximity  to 
it.  Bookman  v.  New  York  Elevated 
R.  R.  Co.,  147  N.  Y.  298,  33  N.  E. 
333,  49  Am.  St.  Rep.  664;  Malcolm 
v.  New  York  El.  R.  R.  Co.,  147  N.  Y. 
308,  41  N.  E.  790. 

30.  Chesapeake  &  Ohio  Canal  v. 
Key,  3  Cranch  C.  C.  599;  Chesa- 
peake &  Ohio  Canal  v.  Union  Bank, 
4  Cranch  C.  C.  75. 
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Supreme  Court 31  that  special  benefits  might  be  set  off  from 
the  value  of  the  land  taken  when  the  Court  of  Appeals  of 
the  District  of  Columbia,  adopting  the  principle  which  had 
become  so  prevalent  in  the  state  courts,  held  such  a  prac- 
tice to  be  unconstitutional.32  This  decision  was  reversed 
by  the  Supreme  Court  of  the  United  States  in  the  leading 
case  of  Bauman  v.  Ross,33  already  referred  to,  and  the  prin- 
ciple that  there  is  nothing  in  the  constitution  of  the  United 
States  which  prohibits  the  setting  off  of  special  benefits 
from  the  value  of  the  land  taken  was  firmly  established.34 
A  recent  case  has  however  thrown  considerable  doubt  upon 
the  constitutionality  of  the  practice  of  setting  off  general 
benefits,  since  four  of  the  judges  held  that  a  state  statute 
which  permitted  such  benefits  to  be  set  off  was  unconstitu- 
tional, and  the  remaining  members  of  the  court  disagreed 
with  the  minority  merely  to  the  extent  of  holding  that  in 
the  case  before  them  it  did  not  appear  that  this  had  been 
done.35 


§  258.  Alabama. 

It  was  at  first  held  in  Alabama  that  under  a  general  con- 
stitutional provision  benefits  could  not  be  considered  at 
all.36  The  same  case  coming  before  the  court  a  second  time 
the  decision  was  modified,37  although  just  how  far  benefits 
could  be  considered  was  not  made  clear.  In  1868  however 
a  constitutional  provision  was  adopted  declaring  that  "  no 

31.  Although  the  Supreme  Court  rate  parcels  were  taken  and  It  was 

had  decided  that  when  property  was  held    that    the    benefit    which    the 

taken  for  a  canal,  and  the  benefit  owner  received  in  common  with  all 

from  the  canal  was  held  to  equal  the  public  from  the  taking  could 

the  damage,  and  no  other  compensa-  not  be  considered, 

tion    awarded    the    owner,    if    the  32.  Ross  v.  Bauman,  8  App.  D.  O. 

canal    was    never    completed    the  393. 

owner  had  not  been  justly  compen-  33.  167  U.  S.  548,  42  L.  ed.  470, 

sated  and  never   parted   with   his  and  supra,  §  255. 

title,  Kennedy  v.  Indianapolis,  103  34.  See  Columbia  Heights  Realty 

U.  S.  599,  26  L.  ed.  550,  Waite,  C.  J.,  Co.   v.   Rudolph,  217  U.   S.  547,   54 

stated  in  that  case,  oUter,  that  the  L.  ed.  877,  19  Ann.  Cas.  854 ;  Briscoe 

construction  of  a  canal  "  might  con-  v.  Rudolph,  221  U.  S.  547,  55  L.  ed. 

fer  benefits  that  would  be  a  just  848. 

compensation  for  the  private  prop-  35.  Brand  v.  Union  Elevated  Ry. 

erty  taken  for  its  use."    In  Monon-  Co.,  238  U.  S.  586,  59  L.  ed.  846. 

gahela    Navigation    Co.    v.    United  36.  Alabama,   etc.,   R.   R.   Co.   v. 

States,  148  U.  S.  312,  37  L.  ed.  463,  Burkett,  42  Ala.  831. 

it  was  assumed  that  entire  sepa-  37.  46  Ala.  569. 
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right  of  way  should  be  appropriated  to  the  use  of  any  cor- 
poration "  until  full  compensation  was  made  "  irrespective 
of  any  benefit  from  any  improvement  by  such  corporation." 
Under  this  provision  a  statute  allowing  benefits  to  be  set 
off  in  assessing  damages  for  lands  taken  for  street  purposes 
was  held  unconstitutional.38  It  was  at  first  held  that  under 
this  provision  even  when  no  land  was  taken  compensation 
could  not  be  reduced  by  incidental  benefits.39  Subsequently 
however  it  was  held  that,  if  the  benefits  to  the  remaining 
land  equalled  the  damages,  the  property  had  not  deterior- 
ated and  the  owner  was  not  entitled  to  recover  for  such 
damages.40 

§  259.  Arizona. 

The  constitution  of  Arizona  (Art.  II,  Section  17)  pro- 
vides that  ' '  no  right  of  way  shall  be  appropriated  to  the 
use  of  any  corporation  other  than  municipal,  until  full 
compensation  therefor  be  first  made  in  money,  irrespective 
of  any  improvement  proposed  by  such  corporation." 

§  260.  Arkansas. 

The  constitution  of  Arkansas  provides  that  when  prop- 
erty is  appropriated  for  the  use  of  any  corporation  the 
compensation  shall  be  awarded  "  irrespective  of  any  bene- 
fit from  any  improvement  proposed  by  such  corporation.41 
It  is  held  that  the  damages  to  the  remaining  land  are  an 
integral  part  of  the  compensation  for  the  taking,  and  that 
when  land  is  taken  by  a  private  corporation,  benefits  cannot 
be  set  off  from  the  damages  to  the  remaining  land.42  When 
however  the  taking  is  by  a  municipal  corporation,  the  con- 

38.  Faust  v.  Huntsville,  83  Ala.  might  be  set  off  from  damage  by 
279,  3  So.  771.  the  construction  of  a  highway. 

39.  Birmingham,   etc.,   Power  Oo.  41.  Article  12,  §  9. 

v.  Oden,  146  Ala.  495,  41  So.  129.  42.  Whitehead  v.   Arkansas   Cen- 

40.  Eutaw  v.  Botnick,  150  Ala.  tral  R.  R.  Co.,  28  Ark.  460;  St. 
429,  43  So.  729 ;  Bragan  v.  Birming-  Louis,  etc.,  R.  R.  Co.  v.  Anderson, 
ham,  etc.,  Power  Co.,  163  Ala.  93,  39  Ark.  167 ;  Little  Rock,  etc.,  R.  R. 
51  So.  30.  So  also  it  was  held  in  Go.  v.  Allister,  68  Ark.  600,  60  S.  W. 
Smith  v.  New  Decatur,  166  Ala.  334,  963 ;  St.  Louis,  etc.,  R.  R.  Co.  v. 
51  So.  984 ;  Birmingham  v.  Kennedy,  Theodore  Maxfleld  Co.,  94  Ark.  135, 
(Ala.  App.),  63  So.  770,  and  Hunts-  126  S.  W.  83,  26  L.  R.  A.  (N.  S.) 
ville  v.    Goodewrath,    (Ala.   App.),  1111. 

68    So.    676,    that   special    benefits 
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stitutional  provision  does  not  apply,  and  special  benefits 
may  be  set  off,  even  from  tbe  value  of  tbe  land  taken.43 

§  261.  California. 

It  was  beld  in  California,  under  a  general  constitutional 
provision,  that  benefits,  both  general  and  special,  could  be 
set  off  from  the  entire  compensation!44  A  constitutional 
provision  was  subsequently  adopted  providing  that  when  a 
right  of  way  was  ' '  appropriated  to  the  use  of  any  corpora- 
tion other  than  municipal, ' '  compensation  should  be  ascer- 
tained "  irrespective  of  any  benefit  from  any  improvement 
proposed  by  such  corporation,"45  and  under  this  provision 
benefits  cannot  be  set  off  from  the  damage  to  the  remaining 
land,  even  when  they  equal  or  exceed  such  damage.46 
Under  statutory  provisions,  when  land  was  taken  by  munic- 
ipal corporations  or  by  private  individuals,  benefits  were 
allowed  to  be  set  off  from  the  damages  to  the  remaining 
land,  although  not  from  the  value  of  the  land  taken.47  It 
was  subsequently  held  that  a  county  was  not  a  municipal 
corporation  within  the  meaning  of  the  provision,  and  so 
was  not  entitled  to  set  off  benefits,48  and  also  that  when  the 
taking  was  by  a  private  corporation  its  applicability  was 
not  confined  literally  to  the  right  of  way.49  It  was  con- 
tended that  the  constitutional  provision  in  question  was 
inconsistent  with  the  fourteenth  amendment,  as  making  an 
arbitrary  distinction  between  corporations  and  individuals, 
but  it  was  held  that  the  California  constitution  did  not 
authorize  individuals  to  condemn  lands  on  more  favorable 
terms  than  corporations,  and  that  a  statute  construed  to 
give  individuals  such  a  privilege  would  be  unconstitutional 
as  itself  creating  an  arbitrary  discrimination.50 

43.  Cribbs  v.  Benedict,  64  Ark.  47.  Ventura  County  v.  Thompson, 
555,  44  S.  W.  707;  Paragould  v.  51  Cal.  577;  Tehama  County  v. 
Milner,  114  Ark.  334,  170  S.  W.  78.  Bryan,  68  Cal.  57,  8  Pac.  673 ;  Moran 

44.  San  Francisco,  etc.,  E.  R.  Co.  v.  Ross,  79  Cal.  549,  21  Pac.  958. 

v.  Caldwell,  31  Cal.  368 ;  California,  48.  San  Mateo  County  v.  Coburn, 

etc.,  R.   R.   Co.   v.  Frisbie,  41  CaL  130  Cal.  631,  63  Pac.  78,  621. 
356 ;  California,  etc.,  R.  R.  Co.  v.  49.  Los  Angeles,  etc.,  R.  R.  Co.  v. 

Armstrong,   46  Cal.   85.  Rumpp,  104  Cal.  20,  37  Pac.  859. 

45.  Article  1,  §  14.  50.  Beveridge  v.  Lewis,   137  Cal. 

46.  Pacific  Coast  Ry.  Co.  v.  Por-  619,  67  Pac.  1040,  70  Pac.  1083,  59 
ter,  74  Cal.  261,  15  Pac.  774 ;  San  L.  R.  A.  581,  92  Am.  St.  Rep.  188. 
Bernadino,  etc.,  Ry.  Co.  v.  Haven,  94 

Cal.  489,  29  Pac.  875. 


794  The  Law  op  Eminent  Domain.     §§  262-264 

§  262.  Colorado. 

The  rule  that  the  value  of  the  land  taken  must  be  paid  in 
full  but  that  special  benefits  may  be  set  off  from  the  dam- 
ages to  the  remaining  land  is  established  in  Colorado 
by  statute61  and  it  has  been  inferentially  held  by  the 
application  of  the  statute  that  benefits  can  constitutionally 
be  set  off  from  damages  to  the  remaining  land52  or 
from  the  entire  damages  when  no  land  is  taken53  but  it 
has  never  been  held  that  a  statute  allowing  the  set  off 
of  benefits  from  the  value  of  the  land  taken  would  be  uncon- 
stitutional. It  has  however  been  held  that  benefits  resulting 
from  the  laying  out  of  a  street  might  be  assessed  under  the 
taxing  power  upon  the  land  not  taken  and  used  to  reim- 
burse the  city  for  the  amount  paid  for  the  land  taken.54 

§  263.  Connecticut. 

In  Connecticut  it  has  always  been  held  that  special,  but 
not  general,  benefits  may  be  set  off  from  the  value  of  the 
land  taken  as  well  as  from  the  damages  to  the  remaining 
land,55  and,  a  fortiori  that  special  benefits  may  be  set  off 
from  damages  awarded  under  the  provisions  of  a  statute 
when  no  land  is  taken.66 


§  264.  Delaware. 

In  Delaware  it  appears  to  be  the  law  that  special,  but  not 
general,  benefits  may  be  set  off  from  the  value  of  the  land 
taken,  as  well  as  from  the  damages  to  the  remaining  land.67 

51.  Code  of  1891,  §  1731.  cox   v.   Meriden,   57   Conn.    120,   17 

52.  Pueblo,  etc.,  R.  R.  Co.  v.  Rudd,  Atl.  366 ;  Cook  v.  Ansonia,  66  Conn. 
5  Colo.  270 ;  Colorado  Central  R.  R.  413,  34  Atl.  183 ;  Forbes  v.  Orange, 
Co.  v.  Humphrey,  16  Colo.  34,  26  85  Conn.  255,  82  Atl.  559;  Meriden 
Pac.  165;  Denver,  etc.,  R.  R.  Co.  v.  v.  Zwalziski,  88  Conn.  427,  91  Atl. 
Stark,  16  Colo.  291,  26  Pac.  779.  439. 

53.  Denver  v.  Bayer,  7  Colo.  113,  56.  Nicholson  v.  New  York,  etc., 
2  Pac.  6.  R.  R.  Co.,  22  Conn.  74,  56  Am.  Dec. 

54.  Alexander  v.  Denver,  51  Colo.  390 ;  Forbes  v.  Orange,  85  Conn.  255, 
140,  116  Pac.  342.  82  Atl.  559 ;  Rogers  v.  New  London, 

55.  Nicholson  v.  New  York,  etc.,  (Conn.),  94  Atl.  364. 

R.  R.  Co.,  22  Conn.  74,  56  Am.  Dec.  57.  Whiteman  v.  Wilmington,  etc., 

390 ;  Nichols  v.  Bridgeport,  23  Conn.  R.  R-  Co.,  2  Harr.   (Del.)   514,  33 

189,  60  Am.  Dec.  636;  Trinity  Col-  Am.  Dec.  411. 
lege  v.  Hartford,  32  Conn.  478 ;  Wil- 
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§  265.  District  of  Columbia. 

In  the  District  of  Columbia  it  is  the  law  that  special,  but 
not  general,  benefits  may  be  set  off  from  both  the  value  of 
the  land  taken  and  the  damages  to  the  remaining  land.58 

§  266.  Florida. 

The  constitution  of  Florida  (Art.  16,  Section  29)  provides 
that ' '  no  property  or  right  of  way  shall  be  appropriated  to 
the  use  of  any  corporation  or  individual "  without  com- 
pensation assessed  ' '  irrespective  of  any  improvement  pro- 
posed by  such  corporation  or  individual. ' '  This  provision 
does  not  appear  to  have  been  passed  upon  by  the  courts. 

§  267.  Georgia. 

It  was  at  first  held  in  Georgia  that  benefits,  both  general 
and  special,  could  be  set  off  against  the  entire  compensa- 
tion.89 It  was  later  held  however  that  although  benefits 
might  be  set  off  from  the  damages  the  land  taken  must  be 
paid  for  in  full.60  As  no  distinction  was  made  between  gen- 
eral and  special  benefits,  Georgia  has  been  generally  classed 
as  a  state  in  which  general  benefits  can  be  set  off  from  the 
damages.  It  is  probably  true  in  any  event  that  a  broad 
definition  of  special  benefit  would  be  accepted  in  Georgia.61 
When  no  land  is  taken  benefits  may  be  set  off  from  the 
damages  awarded  under  the  constitutional  provision  requir- 
ing compensation  when  property  is  damaged  for  the  public 
use.62 

§  268.  Idaho. 

The  rule  that  the  value  of  the  land  taken  must  be  paid  in 
full,  but  that  special  benefits  may  be  set  off  from  the 

58.  Supra,  §  257.  from    consequential    damage    from 

59.  Young  v.  Harrison,  17  Ga.  30.  change  of  grade,  but  that  benefits 

60.  Jones  ,v.  Wills  Valley  E.  R.  may  be  special  although  other  prop- 
Co.,  30  Ga.  43;  Savannah  v.  Hart-  erty  will  be  increased  in  value, 
ridge,  37  Ga.  113 ;  Augusta  v.  Marks,  62.  Atlanta  v.  Green,  67  Ga.  386 ; 
50  Ga.  612 ;  Atlanta  v.  Central  R.  R.,  Moore  v.  Atlanta,  70  Ga.  611 ;  Guess 
etc.,  Co.,  53  Ga.  120 ;  Wolff  v.  v.  Stone  Mountain  R.  R.  Co.,  72  Ga. 
Georgia  Southern  Ry.  Co.,  94  Ga.  320;  Davis  v.  East  Tennessee,  etc., 
555,  20  S.  E.  484;  Chattahoochee  R.  R.  Co.,  87  Ga.  605,  13  S.  E. 
Valley  R.  R.  Co.  v.  Bass,  9  Ga.  App.  567 ;  Augusta  v.  Schrameck,  96  Ga. 
89,  70  S.  E.  683.  426,  23  S.  E.  400,  51  Am.  St.  Rep. 

61.  In  Nelson  v.  Atlanta,  138  Ga.  146;  Hurt  v.  Atlanta,  100  Ga.  274, 
252,  75  S.  E.  242,  it  was  held  that  28  S.  E.  65;  Nelson  v.  Atlanta,  138 
special    benefits    might    be    set    off  Ga.  252,  75  S.  E.  242. 
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damages  to  the  remaining  land  is  established  in  Idaho  by 
statute.63 


§  269.  Illinois. 

It  was  originally  held  in  Illinois  that  special  benefits 
might  be  set  off  against  the  entire  compensation.64  It  was 
subsequently  held,  partly  as  a  matter  of  statutory  construc- 
tion, partly  by  judicial  exposition  of  general  principles  and 
partly  to  accord  with  the  spirit  of  the  more  elaborate  con- 
stitutional provisions  which  had  been  adopted,  that  benefits 
could  not  be  set  off  from  the  value  of  the  land  taken,  but 
that  special  benefits  might  be  set  off  from  the  damages  to 
the  remaining  land.65 

The  courts  have  never  in  terms  overruled  the  cases  which 
establish  this  principle,  but  have  given  a  broader  and 
broader  meaning  to  "  special  benefits  "  and  have  finally 
held  that  all  benefits  are  special  and  may  be  set  off  from 
the  damage  to  the  remaining  land  which  are  not  conjectural 
or  speculative  and  which  actually  increase  market  value.66 
As  this  definition  of  special  benefits  is  broad  enough  to 
include  what  are  considered  general  benefits  in  other  juris- 
dictions, Illinois  must  now  be  classed  with  the  states  which 
allow  the  set  off  of  general  benefits  from  the  damages  to 
the  remaining  land.  A  case  in  which  this  broad  definition 
of  special  damage  was  made 67  was  taken  on  writ  of  error 

63.  Code  of  Civil  Procedure,  L.  R.  A.  773 ;  Ginn  v.  Moultrie 
§  3581.  Drainage  District,   188  111.  305,   58 

64.  State  v.  Evans,  3  111.  208;  N.  E.  988;  Schroeder  v.  Joliet,  189 
Alton,  etc.,  R.  R.  Co.  v.  Carpenter,  111.  48,  59  S.  E.  550,  52  L.  R.  A.  634; 

14  111.   190;   Cary   v.   Mt   Sterling,  Du  Pont  v.   Sanitary   District,  203 

15  111.  320.  111.  170,  67  N.  E.  815;   Juvinall  v. 

65.  Hayes  v.  Ottawa,  etc.,  R.  R.  Jamesburg  Drainage  District,  204 
Co.,  54  111.  373;  Peoria,  etc.,  R.  R.  111.  106,  68  N.  E.  440;  Eldorado, 
Co.  v.  Black,  58  111.  33 ;  Peoria,  etc.,  etc.,  Ry.  Co.  v.  Everett,  225  111.  529, 
R.  R.  Co.  v.  Laurie,  63  111.  264 ;  80  N.  E.  281 ;  People  v.  Burrall,  258 
Carpenter  v.  Jennings,  77  111.  250 ;  111.  509,  101  N.  E.  933 ;  Oil  Belt  Ry. 
Harwood  v.  Bloomington,  124  111.  Co.  v.  Lewis,  259  111.  108,  102  N.  E. 
48,  16  N.  E.  91 ;  Wabash,  etc.,  R.  R.  228. 

Co.  v.  McDougall,   126  111.   Ill,  18  66.  Peoria,   etc.,    Traction    Co.    v. 

N.  E.  291,  1  L.  R.  A.  207,  9  Am.  St.  Vance,  225  111.   270,   80  N.   E.   134, 

Rep.    539;    Washington   Ice    Co.   v.  9  L.  R.  A.    (N.  S.)    781,  5  St.  Ry. 

Chicago,  147  111.  327,  35  N.  E.  378,  Rep.  186 ;  Brand  v.  Union  El.  R.  R. 

37  Am.  St.  Rep.  222 ;  Metropolitan  Co.,  258  111.  133,  101  N.  E.  247,  Ann. 

West  Side  Elevated  Ry.  Co.  v.  Stick-  Cas.  1914  B  473. 

ney,  150  111.  362,  37  N.  E.  1098,  26  67.  Supra,  note  66. 
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to  the  Supreme  Court  of  the  United  States,  and  the  conten- 
tion was  made,  and  supported  by  four  of  the  justices  of 
that  court,  that  the  setting  off  of  general  benefits  deprived 
the  owner  of  his  property  without  due  process  of  law.  The 
majority  of  the  court  however  held  that  the  constitutional 
question  was  not  open,  since  the  only  evidence  offered  by 
the  owner  was  that  his  property  was  just  as  valuable  after 
the  taking  as  before,  and,  it  not  appearing  what  the  amount 
of  damage  was  or  how  great  was  the  special  and  how  great 
the  general  benefit,  the  court  was  justified  in  directing  a 
verdict  for  the  company.68 

When  no  land  is  taken,  benefits  may  be  set  off  from  the 
damages  awarded  under  the  constitutional  provision  requir- 
ing compensation  when  property  is  damaged  for  the  public 


§  270.  Indiana. 

It  has  been  consistently  held  in  Indiana  that,  in  the 
absence  of  specific  legislation  to  the  contrary,  when  part  of 
a  parcel  of  land  is  taken  for  the  public  use,  benefits,  both 
general  and  special,  may  be  set  off  from  the  entire  compen- 
sation for  the  taking.70  This  rule  has  always  been  applied 
in  the  case  of  highways  or  other  municipal  improvements, 
but  since  1852  it  has  been  provided  by  statute  that  when 
land  is  taken  by  a  railroad  or  other  private  Corporation, 
no  deduction  should  be  made  for  any  benefit  that  might  be 
supposed  to  result  to  the  owner  from  the  contemplated 
work.     This  statute  has  been  interpreted  to  require  the 

68.  Brand  v.  Union  Elevated  Ry.  (Ind.)  384;  Vanblaricum  v.  State, 
Co.,  238  U.  S.  586,  59  L.  ed.  846.  7  Blackf.   (Ind.)  209;  Indiana  Cen- 

69.  Elgin  v.  Eaton,  83  111.  535,  25  tral  R.  R.  Co.  v.  Hunter,  8  Ind.  74 ; 
Am.  Rep.  412;  Springer  v.  Chicago,  Hagaman  v.  Moore,  84  Ind.  496; 
135  111.  552,  26  N.  E.  514,  12  L.  R.  A.  Rassier  v.  Grimmer,  130  Ind.  219, 
609 ;  Metropolitan  West  Side  El.  Ry.  28  N.  E.  866,  29  N.  E.  918 ;  Hire  v. 
Co.  v.  Stickney,  150  111.  362,  37  Knisely,  130  Ind.  295,  29  N.  E.  1132 ; 
N.  E.  1098,  26  L.  R.  A.  773 ;  Schroe-  Goodwine  v.  Evans,  134  Ind.  262,  33 
der  v.  Joliet,  189  111.  48,  59  N.  E.  N.  E.  1031;  Forsyth  v.  Wilcox,  143 
550,  52  L.  R.  A.  634;  Chicago  v.  Ind.  144,  41  N.  E.  371;  Gaslight  & 
Lonergan,  196  111.  518,  63  N.  E.  Coke  Co.  v.  New  Albany,  158  Ind. 
1018 ;  Brand  v.  Union  El.  R.  R.  Co.,  268,  63  N.  E.  458 ;  Pifer  v.  Ritter, 
258  111.  133,  101  N.  E.  247,  Ann.  Cas.  159  Ind.  8,  64  N.  E.  463 ;  Glenden- 
1914   B   473.  ning   v.    Stahley,   173   Ind.   674,   91 

70.  Mclntire  v.   State,   5  Blackf.  N.  E.  234. 
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jury  to  excludes  all  advantages  to  the  remaining  land  from 
their  consideration.71 

§  271.  Iowa. 

Under  general  constitutional  provisions  benefits  appear 
to  have  been  excluded  from  consideration  in  Iowa  when 
part  of  a  tract  was  taken,  the  measure  of  damages  being  the 
difference  in  the  value  of  the  tract  before  and  after  the 
taking,  irrespective  of  any  benefit.72  A  special  constitu- 
tional provision  was  subsequently  adopted,  prohibiting  the 
jury  from  taking  into  consideration  "  any  advantage  that 
may  result  to  the  owner  on  account  of  the  improvement  for 
which  it  is  taken."73  This  provision  has  been  broadly 
applied  and  it  has  been  held  that  when  land  has  been  taken 
benefits  cannot  be  set  off  from  the  damages  to  the  remain- 
ing land.74  When  however  no  land  has  been  taken,  and  an 
owner  is  allowed  compensation  for  damage  under  a  statute, 
benefits  are  set  off.75  In  one  recent  case  however  it  seems 
to  have  been  intimated  that  expected  benefits  cannot  be  set 
off  against  pecuniary  damage  actually  incurred  in  restoring 
the  property  to  its  former  relative  position.76 

§    272.  Kansas. 

The  constitution  of  Kansas  provides  that  "  no  right  of 
way  shall  be  appropriated  to  the  use  of  any  corporation  " 
without  compensation  assessed ' '  irrespective  of  any  benefit 
from  any  improvement  proposed  by  such  corporation."77 
It  has  been  held  that  when  land  is  taken  by  a  private  corpo- 
ration for  its  right  of  way  benefits  cannot  be  considered  at 

71.  Evansville,  etc.,  R.  R.  Co.  v.  532;  Britten  v.  Des  Moines,  etc.,  R. 
Fitzpatrick,  10  Ind.  120 ;  White  R.  Co.,  59  Iowa  540,  13  N.  W.  710 ; 
Water  Valley  R.  R.  Co.  v.  McClure,  Ball  v.  Keokuk,  etc.,  R.  R.  Co.,  74 
29  Ind.  563 ;  Grand  Rapids,  etc.,  R.  Iowa  132,  37  N.  W.  110 ;  Hazzard  v. 
R.  Co.  v.  Horn,  41  Ind.  479 ;  Indian-  Algona  School  District,  113  Iowa 
apolis  Northern  Traction  Co.  v.  486,  85  N.  W.  777 ;  Gish  v.  Castner, 
Dunn,  37  Ind.  App.  248,  76  N.  B.  etc.,  Drainage  District,  137  Iowa 
269 ;  Union  Traction  Co.  v.  Pfeil,  39  711,  115  N.  W.  474. 

Ind.  App.  51,  78  N.  E.  1052.  75.  Meyer  v.  Burlington,  52  Iowa 

72.  Sater  v.  Burlington,  etc.,  Road  560,  3  N.  W.  558 ;  Nicks  v.  Chicago, 
Co.,  1  Iowa  386 ;  Henry  v.  Dubuque,  etc.,  R.  R.  Co.,  84  Iowa  27,  50  N.  W. 
etc.,  R.  R.  Co.,  2  Iowa  288.  222 ;  Stewart  v.  Council  Bluffs,  84 

73.  Article  1,  §  18.  Iowa  61,  50  N.  W.  219. 

74.  Deaton  v.  Polk  County,  9  76.  Western  Newspaper  Union  v. 
Iowa  594 ;  Israel  v.  Jewett,  29  Iowa  Des  Moines,  157  Iowa  685,  140  N.  W. 
475;   Frederick  v.   Shane,   32   Iowa  367. 

254 ;  Bland  v.  Hixenbaugh,  39  Iowa  77.  Article  12,  §  4. 
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all,  and  cannot  be  set  off  even  from  damages  to  the  remain- 
ing land.78  In  other  respects  however  the  constitntional 
provision  has  been  construed  narrowly.  It  does  not  apply 
to  municipal  corporations,  and,  when  land  is  taken  for  a 
highway,  special  benefits  may  be  set  off  from  the  value  of  the 
land  taken,  as  well  as  from  the  damages.79  So  also  under 
the  mill  acts,  special  benefits  may  be  set  off,80  but  not  gen- 
eral benefits,81  and  even  when  land  is  taken  by  a  railroad 
corporation,  if  it  is  to  be  used  for  shops  and  terminal  facil- 
ities, it  is  not  the  appropriation  of  a  "  right  of  way,"  and 
the  constitutional  provision  does  not  apply.82  When  no 
land  is  taken,  if  damages  are  provided  for  by  statute,  special 
benefits  may  be  set  off.83 

§  273.  Kentucky. 

It  was  at  first  held  in  Kentucky  that  benefits  could  not  be 
set  off  from  the  value  of  the  land  taken,  but  might  be  from 
the  damages  to  the  remaining  land.84  Subsequently  it  was 
decided  that  both  the  value  of  the  land  taken  and  the  direct 
damages  to  the  remaining  land  must  be  paid  for  in  full, 
without  allowance  for  benefits,  but  that  benefits,  both  gen- 
eral and  special,  might  be  set  off  against  damages  for  con- 
sequential injury  and  inconvenience.85  This  rule  has  been 
consistently  followed86  and  is  applied  even  in  assessing 
damages  when  no  land  is  taken,  under  the  constitutional 

78.  Reisner  v.  Atchison,  etc.,  R.  R.  83.  Parker  v.  Atchison,  46  Kan. 
Co.,  27  Kan.  382 ;  Leroy,  etc.,  R.  R.       14,  26  Pac.  435. 

Co.  v.  Ross,  40  Kan.  598,   20  Pac.  84.  Sutton  v.  Louisville,  5   Dana 

197,  2  L.  R.  A.  217 ;  Interstate  Con-  28 ;  Jacob  v.  Louisville,  9  Dana  114, 

solidated,  etc.,  Ry.  Co.  v.  Simpson,  33    Am.    Dec.    533;    Elizabethtown, 

45  Kan.  714,  26  Pac.  393 ;  Chicago,  etc.,  R.  R.  Co.  v.  Helm,  8  Bush.  681 ; 

etc.,  R.  R.  Co.  v.  Woodward,  47  Kan.  Henderson,  etc.,  R.  R.  Co.  v.  Dick- 

191,  27  Pac.  836;  Florence,  etc.,  R.  erson,  17  B.  Mon.  173,  66  Am.  Dec. 

R.  Co.  v.  Shepherd,  50  Kan.  438,  31  148. 

Pac.  1002 ;  Chicago,  etc.,  R.  R.  Co.  85.  Asher  v.  Louisville,  etc.,  R.  R. 

v.  Emery,  51  Kan.  16,  32  Pac.  631.  Co.,  87  Ky.  391,  8  S.  W.  854. 

79.  Pottawotomie  County  Com-  86.  Louisville,  etc.,  R.  R,  Co.  v. 
missioners  v.  O'Sullivan,  17  Kan.  Barrett,  91  Ky.  487,  16  S.  W.  278; 
58 ;  Tobie  v.  Brown  County  Commis-  Big  Sandy  Ry.  Co.  v.  Dils,  27  Ky.  L. 
sioners,  20  Kan.  14;  Roberts  v.  Rep.  952,  87  S.  W.  310;  Broadway 
Brown  County  Commissioners,  21  Coal  Mining  Co.  v.  Smith,  136  Ky. 
Kan.  247 ;  Trosper  v.  Saline  County  725,  125  S.  W.  157,  26  L.  R.  A. 
Commissioners,  27  Kan.  391.  (N.  S.)   565;  Louisville,  etc.,  R.  R. 

80.  Harding  v.  Funk,  8  Kan.  315.  Co.  v.  Hall,  143  Ky.  497,  136  S.  W. 

81.  Marcy  v.  Fries,  18  Kan.  355.  905;    Lexington,    etc.,    Ry.    Co.    v. 

82.  Smith  v.  Missouri  Pacific  Ry. 
Co.,  90  Kan.  757,  136  Pac.  253. 
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amendment  requiring  compensation  when  property  is  dam- 
aged for  the  public  use.87 

§  274.  Louisiana. 

The  rule  that  benefits  could  be  set  off  from  the  damages 
to  the  remaining  land,  but  not  from  the  value  of  the  land 
taken  was  established  in  Louisiana  by  judicial  decisions.88 
Benefits  were  allowed  to  be  set  off  without  any  require- 
ment that  they  be  special  for  many  years 89  but  it  was  finally 
determined  that  only  special  benefits  could  be  lawfully  set 
off.90 

§  275.  Maine. 

In  Maine  it  appears  to  be  the  law  that  special,  but  not 
general,  benefits  may  be  set  off  from  the  value  of  the  land 
taken,  as  well  as  from  the  damages  to  the  remaining  land.91 

§  276.  Maryland. 

The  limits  of  the  power  of  the  legislature  in  respect  to 
the  set-off  of  benefits  in  Maryland  has  not  been  clearly 
defined.  It  has  been  held  that  a  statute  under  which  bene- 
fits could  be  set  off  from  the  damages  to  remaining  land,  but 
not  from  the  value  of  the  land  taken,  was  constitutional,92 
but  that  only  special  benefits  should  be  so  set  off;93  that 
the  benefits  from  the  laying  out  of  a  street  were  not  limited 
to  the  acquisition  of  title  by  the  city,  independently  of  the 
use  of  the  land  for  the  purpose  for  which  it  was  taken,94 
and  that  benefits  could  not  be  set  off  when  they  were  to  be 
assessed  as  betterments.95    When  no  land  is  taken,  special 

Napier's    Heirs,    160    Ky.    579,    169  90.  Manning    v.    Shreveport,    119 

S.  W.  1017.  La.   1044,  44  So.  882,   12  L.   R.  A. 

87.  Ewing  v.  Louisville,   140  Ky.       (N.  S.)  452. 

726,   131   S.   W.   1016,   31  L.   E.  A.  91.  Chase  v.  Portland,  86  Me.  367, 

(N.  S.)   612.  29  Atl.  1104;  In  re  Penley,  89  Me. 

88.  New  Orleans,  etc.,  R.  R.  Co.       313,  36  Atl.  397. 

v.  Lagarde, /10  La.  Ann.   150.     See  92.  Shipley  v.  Baltimore,  etc.,  R. 

also    Shreveport    Traction    Co.    v.  R.  Co.,  34  Md.  336. 

Svara,  133  La.  900,  63  So.  396.  93.  Lake  Roland  Elevated  Ry.  Co. 

89.  Vicksburg,   etc.,   R.   R.   Co.   v.  v.  Frick,  86  Md.  259,  37  Atl.  650. 
Calderwood,  15  La.  Ann.  481 ;  New  94.  Baltimore  v.  Megary,  122  Md. 
Orleans,  etc.,  R.  R.  Co.  v.  Gay,  31  20,  89  Atl.  331. 

La.  Ann.  430;  Abney  v.  Texarkana,  95.  Baltimore  v.  Garrett,  120  Md. 

etc.,  R.  R.  Co.,  105  La.  446,  29  So.       608,  87  Atl.  1057. 

890. 


§  277 


The  Set-Off  of  Benef: 


benefits  may  be  set  off  from  damages  aVaMe)£ under. the 


provisions  of  statute.96 


§  277.  Massachusetts. 

In  the  earlier  Massachusetts  cases 97  it  was  stated  broadly 
that  all  benefits  to  the  remaining  land  could  be  set  off  from 
the  compensation  for  land  taken.  In  1835  however  it  was 
held  that  in  estimating  damages  under  the  Mill  Acts  special 
benefits  might  be  set  off,  but  not  general  benefits,  such  as 
increased  value  owing  to  the  establishment  of  the  mill  and 
the  population  which  its  need  for  labor  would  draw.98  In 
the  leading  case  of  Meacham  v.  Fitchburg  R.  R.  Co."  decided 
in  1849  this  principle  was  applied  in  the  case  of  the  taking 
of  property  for  railroad  purposes,  and  it  was  held  that 
special  benefits  might  be  set  off  from  the  entire  compensa- 
tion. The  same  rule  was  applied  to  the  laying  out  of  high- 
ways,1 and  to  the  taking  of  land  for  sewerage  purposes,2  and 
in  assessing  damages  under  statutes  providing  for  com- 
pensation, for  the  limitation  of  the  height  of  buildings  adja- 
cent to  a  public  square3  and  for  the  construction  of  an 
elevated  railway  in  a  public  street.4  The  contention  that 
the  owner  was  at  all  events  entitled  to  the  value  of  the 
land  actually  taken  has  been  specifically  rejected.5  The 
court  has  not  hesitated  to  carry  this  principle  to  its  logical 
conclusion,  and  holds  that  one  whose  property  is  taken  is 
not  necessarily  entitled  to  any  damages  whatever,  if  his 


96.  Lake  Roland  Elevated  Ey.  Co. 
v.  Frick,  86  Md.  259,  37  Atl.  650. 

97.  Commonwealth  v.  Coombs,  2 
Mass.  489;  Commonwealth  v.  Ses- 
sions of  Norfolk,  5  Mass.  435 ;  Avery 
v.  Van  Deusen,  5  Pick.  582. 

98.  Palmer  Co.  v.  Ferrill,  17  Pick. 
58.  This  was  followed  in  Paine  v. 
Woods,  108  Mass.  160. 

99.  4  Cush.  291.  This  was  fol- 
lowed in  Upton  v.  South  Reading 
Branch  R.  R.  Co.,  8  Cush.  600; 
Brown  v.  Providence,  etc.,  R.  R.  Co., 
5  Gray  35 ;  Whitman  v.  Boston,  etc., 
R.  R.  Co.,  7  Allen  313;  Childs  v. 
New  Haven,  etc.,  Co.,  133  Mass.  253. 

1.  Farwell  v.  Cambridge,  11  Gray 
413;  Dickenson  v.  Fitchburg,  13 
Gray   546;   Whitney   v.   Boston,   98 
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Mass.  312 ;  Green  v.  Fall  River,  113 
Mass.  262;  Wood  v.  Hudson,  114 
Mass.  513;  Hilbourne  v.  Suffolk 
County,  120  Mass.  393,  21  Am.  Rep. 
522 ;  Parks  v.  Hampden  County,  120 
Mass.  395;  Cross  v.  Plymouth 
County,  125  Mass.  557. 

2.  French  v.  Lowell,  117  Mass. 
363;  Clark  v.  Worcester,  125  Mass. 
226;  Butchers'  Slaughtering,  etc.. 
Association  v.  Commonwealth,  169 
Mass.  103,  47  N.  E.  599. 

3.  Cole  v.  Boston,  181  Mass.  374, 
63  N.  E.  1061. 

4.  Baker  v.  Boston  El.  Ry.  Co., 
183  Mass.  178,  66  N.  E.  711. 

5.  Williams  v.  Taunton,  125  Mass. 
34. 
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remaining  land  is  just  as  valuable  after  the  taking  as  the 
whole  was  before.6 

The  determination  of  what  constitutes  the  special  bene- 
fit which  may  be  the  subject  of  set  off  depends  more  upon 
the  construction  of  particular  statutes  than  upon  any  gen- 
eral principle  of  law.  It  was  at  one  time  held  that  damages 
were  not  special  if  shared  by  all  property  upon  the  same 
street,7  but  this  is  no  longer  the  law.8  Nevertheless  the 
benefits  which  are  set  off  under  the  highway  and  similar 
statutes  do  not  include  all  those  which  are  not  shared  by 
the  public  and  property  holders  generally  in  the  city  or 
town.  In  other  words,  only  the  benefits  peculiar  to  the 
property  in  question  are  considered  and  the  local  or  neigh- 
borhood benefits  are  disregarded.9  Such  benefits  may  be  the 
subject  of  special  assessment,  but  not  of  set-off  under  the 
ordinary  statute.10  When  however  a  statute  is  broad  enough 
to  cover  all  benefits,  there  may  be  set  off  all  benefits  except 
those  arising  from  the  general  increase  in  value  of  the 
property  in  the  city  or  town.11 

When  a  city  or  town  has  the  right  to  assess  betterments, 
the  same  benefits  cannot  be  set  off  from  the  damages.12 
Nevertheless,  as  the  benefits  assessed  may  be  different 
from  those  which  are  the  subject  of  set  off  the  mere  fact  that 
betterments  may  be  assessed  does  not  exclude  a  set  off.13 

When  no  property  is  taken,  special  benefits  may  be  set 
off  from  the  damages  awarded  under  the  provisions  of 
statute.14 

6.  Commonwealth  v.  Sessions  of  10.  TTpham  v.  Worcester,  113 
Middlesex,  9  Mass.  388 ;  Williams  v.      Mass.  97. 

Taunton,  125  Mass.  34 ;  Oole  v.  Bos-  11.  Baker  v.  Boston  Elevated  Ry. 

ton,  181  Mass.  374,  63  N.  E.  1061.  Co.,   183  Mass.   178,   66  N.  E.  711; 

7.  Farwell  v.  Cambridge,  11  Gray  Peabody  v.  Boston  Elevated  Ry.  Co., 
413.  191  Mass.  513,  78  N.  E.  392. 

8.  Sexton  v.  North  Bridgewater,  12.  Benton  v.  Brookline,  151  Mass. 
116  Mass.  200 ;  Hilbourne  v.  Suffolk  256,  23  N.  E.  846 ;  Garvey  v.  Revere, 
County,  120  Mass.  293,  21  Am.  Rep.  187  Mass.  545,  73  N.  E.  664 ;  Atkins 
522 ;  Cross  v.  Plymouth  County,  125  v.  Boston,  188  Mass.  77,  74  N.  E. 
Mass.  557.  292. 

9.  Dickenson  v.  Fitchburg,  13  13.  Green  v.  Fall  River,  113  Mass. 
Gray  546;  Whitney  v.  Boston,  98  262;  French  v.  Lowell,  117  Mass. 
Mass.  312;  Allen  v.  Charlestown,  363;  Clark  v.  Worcester,  125  Mass. 
109  Mass.  243;  Parks  v.  Hampden  226. 

County,    120   Mass.    395 ;    Cross   v.  14.  Chase  v.  Worcester,  108  Mass. 

Plymouth   County,   125  Mass.   557;  60;    Donovan    v.    Springfield,    125 

Fifty    Associates    v.    Boston,    201  Mass.  371 ;  Baker  v.  Boston  El.  Ry. 

Mass.  585,  88  N.  E.  427.  Co.,  183  Mass.  178,  66  N.  E.  711. 
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§  278.  Michigan. 

The  question  of  what  benefits  could  be  set  off  from  the 
compensation  when  land  was  taken  by  eminent  domain  did 
not  arise  in  Michigan  until  very  recently ;  but  in  1915  it  was 
held  that  special  benefits  to  the  remaining  land  might  be 
considered  in  assessing  compensation  for  the  laying  out 
of  a  highway.15 

§  279.  Minnesota. 

In  Minnesota  the  statutes  specifically  provide  that  bene- 
fits can  be  set  off,  and  it  has  been  held  that  there  is  nothing 
in  the  constitution  which  prohibits  the  setting  off  of  bene- 
fits from  compensation  for  the  land  taken  as  well  as  from 
damages  to  the  remaining  land,  since  the  whole  compensa- 
tion for  the  taking  is  a  unit,  no  part  of  which  is  more  enti- 
tled to  protection  than  any  other,16  but  that  the  statute 
was  not  to  be  construed  as  allowing  the  set  off  of  general 
benefits,  and  if  it  were,  it  would  be  unconstitutional.17  The 
measure  of  damages  is  consequently  the  difference  in 
market  value  before  and  after  the  taking,  deducting  the 
general  benefits.18  If  the  tract  of  land  is  equally  valuable 
after  the  taking,  the  owner  has  suffered  no  damage  and  is 
entitled  to  nothing.19 

§  280.  Mississippi. 

It  has  been  held  in  Mississippi  that  when  part  of  a  tract 
has  been  taken  by  eminent  domain,  no  benefits,  whether 
general  or  special,  can  be  set  off  from  any  part  of  the  com- 
pensation, either  for  the  land  taken  or  for  the  damage  to 
the  remaining  land.20     When  however  no  land  is  taken, 

15.  Custer  v.  Dawson,  178  Mich.  son  v.  Hallock,  95  Minn.  161,  102 
367,  144  N.  W.  862.  N-  w-  895- 

16.  Winona,  etc.,  E.  E.  Co.  v.  Wal-  18-  Minneapolis,  etc.,  Traction  Co. 
dron,  11  Minn.  515,  88  Am.  Dec.  100 ;  £j Parkins,  108  Minn.  478,  122  N.  W. 

State   t.   Leslie,   30   Minn.    533,    16       im-     a.  4         _     „      n„  „, 

w   w   ins  19,  state  v-  Leslie,  30  Minn.  533, 

jn.  w.  4U8.  16  N   W   408. 

n  17\7™    V'  St  PaUl'  et°"  RA  ?•  20-  Brown  v-  Beatty,  34  Miss.  227, 

Co.,  18  Minn.  155;  Arbrush  v.  Oak-       69  Am    Dec    3g9;   Igom  y    Mlggls_ 

dale,    28    Minn.    61,    9    N.    W.    30;  slppi   Central   E.   R.    Co.,    36   Miss. 

Whitely  v.   Mississippi,  etc.,   Boom  306 .  penrice  v.  Wallis,  37  Miss.  172 ; 

Co.,  38  Minn.  523,  38  N.  W.  753;  New   Orleans,   etc.,   E.   R.   Co.,   39 

State  ex  rel.  Chicago,  etc.,  R.  E.  Co.,  Miss.    374 ;    Sullivan    v.    Lafeyette 

43  Minn.  524,  46  N.  W.  74;  Swen-  County,  61  Miss.  271, 
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special  benefits  may  be  set  off  from  the  damages  to  which, 
owners  are  entitled  under  the  constitutional  amendment 
requiring  compensation  when  land  is  damaged  for  the  pub- 
lic use.21 

§  281.  Missouri. 

It  was  held  in  Missouri  after  full  consideration  that  a 
statute  was  constitutional  which  provided  that,  when  land 
was  taken  for  a  highway,  the  commissioners  should  consider 
the  advantages  as  well  as  the  disadvantages  to  the  owners 
whose  land  was  taken.22  It  was  said  however  that  under  the 
power  of  eminent  domain  the  owner  was  entitled  to  full 
compensation  for  the  land  taken,  but  under  the  power  of 
taxation  he  might  be  assessed  for  betterments  and  that  the 
two  powers  might  be  exercised  in  the  same  breath.  It  has 
been  the  law  ever  since  that  benefits  may  be  set  off  from 
the  value  of  the  land  taken.23  The  same  rule  has  been 
applied  in  the  case  of  railroads,  which  do  not  ordinarily 
possess  the  taxing  power,  so  that  the  original  theory 
appears  to  have  been  superseded.24  It  has  been  held  that 
this  rule  was  not  changed  by  the  adoption  of  the  consti- 
tutional provision  that  compensation  must  be  paid  in 
advance,  since  benefits  were  not  compensation  but  were 
taken  into  consideration  in  determining  the  compensation.25 
The  benefits  must  however  be  special  and  peculiar.26   If  the 

21.  Meridian  v.  Higgins,  81  Miss.  19  S.  W.  824;  St.  Louis,  etc.,  E.  R. 
376,  33  So.  1.  Co.  v.  Knapp,  Stout  &  Co.,  160  Mo. 

22.  Newby  v.  Platte  County,  25  396,  61  S.  W.  300 ;  Southern  Illinois, 
Mo.  258.  See  also  Garrett  v.  St.  etc.,  Bridge  Co.  v.  Stone,  194  Mo. 
Louis,  25  Mo.  505,  69  Am.  Dec.  475.  175,    92    S.    W.    475;    Rourke    v. 

23.  Hickman  v.  Kansas  City,  120  Holmes  St.  By.  Co.,  (Mo.  App.), 
Mo.  110,  25  S.  W.  225,  23  L.  R.  A.  177  S.  W.  1102. 

658,  42  Am.  St.  Rep.  684 ;  St.  Joseph  25.    Jackson  County  v.  Waldo,  85 

v.  Geiwitz,  148  Mo.  210,  49   S.  W.  Mo.  637 ;  State  ex  rel.  Chicago,  etc., 

1000 ;   Little  Tarkio  Drainage  Dis-  R.  R.  Co.  v.  Kansas  City,  89  Mo.  34, 

trict  v.  Richardson,  237  Mo.  49,  139  14  S.  W.  515. 

S.  W.  576;  Chicago,  etc.,  R.  R.  Co.  26.  Garrett  v.  St.  Louis,  25  Mo. 

v.  Little  Tarkio  Drainage  District,  505,   69   Am.   Dec.   475;   Louisiana, 

237  Mo.  86,  139  S.  W.  572;  Ripkey  etc.,  R.  R.  Co.  v.  Pickett,  25  Mo. 

v.  Binns,  264  Mo.  505,  175  S.  W.  206.  535 ;   St.   Louis,  etc.,   R.   R.   Co.   v. 

24.  Pacific  R.  R.  Co.  v.  Chrystal,  Richardson,  45  Mo.  466;  Lee  v. 
25  Mo.  544 ;  Lee  v.  Tebo,  etc.,  R.  R.  Tebo,  etc.,  R  R.  Co.,  53  Mo.  178 ; 
Co.,  53  Mo.  178 ;  Chicago,  etc.,  R.  R.  Quincy,  etc.,  R.  R.  Co.  v.  Ridge,  57 
Co.  v.  McGrew,  104  Mo.  282,  15  Mo.  599 ;  Springfield  v.  Schmook,  68 
S.  W.  931;  McReynolds  v.  Kansas  Mo.  394;  Combs  v\  Smith,  78  Mo. 
City,  etc.,  R.  R.  Co.,  110  Mo.  484,  32;  McBlroy  v.  Kansas  City,  etc., 
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advantages  exceed  the  disadvantages  the  owner  is  entitled 
to  nothing.27 

"When  no  land  is  taken,  special  benefits  may  be  set  off 
from  the  damages  awarded  under  the  constitutional  provi- 
sion for  compensation  when  property  is  damaged  for  the 
public  use.28 

§  282.  Montana. 

The  rule  that  the  value  of  the  land  taken  must  be  paid 
in  full,  but  that  special  benefits  may  be  set  off  from  the 
damages  to  the  remaining  land  is  established  in  Montana 
by  statute.29 

§  283.  Nebraska. 

The  rule  that  the  value  of  the  land  taken  must  be  paid 
in  full,  but  that  special  benefits  may  be  set  off  from  damages 
to  the  remaining  land  is  established  in  Nebraska  by  a  long 
series  of  judicial  decisions.30  When  no  land  is  taken,  special 
benefits  may  be  set  off  from  the  damages  awarded  under  the 
constitutional  provision  for  compensation  when  property 
is  damaged  for  the  public  use.31 

§  284.  Nevada. 

The  Nevada  Code  of  Civil  Procedure  (Section  674,  Para- 
graph 4)  provides  that  benefits  may  be  set  off  from  the 

B.   K.  Co.,  172  Mo.  546,  72   S.  W.  v.  Whalen,  11  Nebr.  585,  10  N.  W. 

913 ;  Bipkey  v.  Binns,  264  Mo.  505,  491 ;    Schaller  v.   Omaha,   23   Nebr. 

175  S.  W.  206.  325,  36  N.  W.  533 ;  Chicago,-  etc.,  B. 

27.  Jackson  v.  Waldo,  85  Mo.  637.  B.  Co.  v.  Wiebe,  25  Nebr.  542,  41 

28.  Porter  v.  North  Missouri  B.  E.  N.  W.  297 ;  Fremont,  etc.,  B.  B  Co. 
Co.,  33  Mo.  128 ;  Hickman  v.  Kan-  v.  Meeker,  28  Nebr.  94,  44  N.  W.  79 ; 
sas  City,  120  Mo.  110,  25  S.  W.  225,  Omaha  v.  Howell  Lumber  Co.,  30 
23  L.  B.  A.  658,  41  Am.  St.  Eep.  Nebr.  633,  46  N.  W.  919;  Lowe  v. 
684;  Spencer  v.  Metropolitan  St.  Omaha,  33  Nebr.  587,  50  N.  W. 
R.  B.  Co.,  120  Mo.  154,  23  S.  W.  126,  760 ;  Omaha  Southern  By.  Co.  v. 
22  L.  B.  A.  668 ;  Smith  v.  St.  Joseph,  Todd,  39  Nebr.  818,  58  N.  W.  289 ; 
122  Mo.  643,  27  S.  W.  344 ;  Wolters  Barr  v.  Omaha,  42  Nebr.  341,  60 
v.  St.  Louis,  132  Mo.  1,  33  S.  W.  N.  W.  591;  Martin  v.  Fillmore 
441 ;  Cole  v.  St.  Louis,  132  Mo.  633,  County,  44  Nebr.  719,  62  N.  W.  863 ; 
34  S.  W.  469;  Widman  Investment  South  Omaha  v.  Buthjen,  71  Nebr. 
Co.  v.  St  Louis,  191  Mo.  459,  90  545,  99  N.  W.  240;  Trabert  v. 
S.  W.  763.  Boyes,  98  Nebr.  671,  154  N.  W.  231. 

29.  Code  of  Civil  Procedure,  31.  Schaller  v.  Omaha,  23  Nebr. 
§  2221.  325,  36  N.  W.  533 ;  Omaha  v.  Schal- 

30.  Wagner  v.  Gage  County,  3  ler,  26  Nebr.  522,  42  N.  W.  721; 
Nebr.  237;  Fremont,  etc.,  B.  B.  Co.  Lowe  v. ,  Omaha,  33  Nebr.  587,   50 
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damage  to  the  remaining  land  but  not  from  the  value  of 
the  land  taken,  but  it  has  never  been  decided  whether  such 
benefits  must  be  special. 

§  285.  New  Hampshire. 

It  appears  to  be  the  law  in  New  Hampshire  that  special, 
but  not  general,  benefits  may  be  set  off  from  the  value  of 
the  land  taken,  as  well  as  from  the  damages  to  the  remain- 
ing land.32 

§  286.  New  Jersey. 

It  was  held  in  some  early  decisions  in  New  Jersey  that, 
in  the  absence  of  statutory  authority,  benefits  would  not 
be  considered.33  When  the  statute  authorized  it  however, 
benefits  were  considered.  In  fact  the  court  stated  that  just 
compensation  for  taking  part  of  a  tract  could  not  be  ascer- 
tained without  considering  all  the  proximate  effects  of  the 
taking.34  Only  special  benefits  could  be  considered  in  any 
event.35  Since  however  the  constitution  now  provides  that 
individuals  or  private  corporations  shall  not  take  private 
property  for  public  use  without  compensation  first  made 
to  the  owners36  and  as  benefits  cannot  accrue  before  the 
taking,  it  is  held  that  benefits  cannot  be  set  off  unless  the 
taking  is  by  the  state  or  a  municipal  corporation.37 

When  no  property  is  taken,  special  benefits  can  be  set  off 
from  the  damages  awarded  under  the  provisions  of  a 
statute.38 

N.  W.   760 ;   Dayton  v.  Lincoln,  39  N.  J.  L.  88,  25  Atl.  322,  17  L.  E.  A. 

Nebr.    74,   57   N.   W.   754;   Barr   v.  785;    State,    Randolph,   Prosecutor, 

Omaha,  42  Nebr.  341,  60  N.  W.  591.  v.    Union    County    Freeholders,    63 

32.  In  re  Mt   Washington  Road  N.  J.  L.  155,  41  Atl.  960. 

Co.,  35  N.  H.  134 ;  Carpenter  v.  Lan-  35.  Packard  v.  Bergen  Neck  R.  R. 

daff,    42   N.    H.    218 ;    Whitcher   v.  Co.,  54  N.  J.  L.  229,  23  Atl.  722 ;  af- 

Benton,  50  N.  H.  25 ;  Adden  v.  White  firmed,  54  N.  J.  L.  553,  25  Atl.  506 ; 

Mountains,  etc.,  R.  R.  Co.,  55  N.  H.  State,  Mangles,  Prosecutor,  v.  Hud- 

413,  20  Am.  Rep.  220 ;  Cram  v.  La-  son  County  Freeholders,  55  N.  J.  L. 

conia,  71  N.  H.  41,  51  Atl.  635,  57  88,  25  Atl.  322,  17  L.  R.  A.  785. 

L.  R.  A.  282.  36.  Art.  4,  §  7,  par.  9. 

33.  State  v.  Miller,  23  N.  J.  L.  37.  Glazier  v.  New  Jersey,  etc.,  R. 
383 ;  Williamson  v.  East  Amwell,  28  R.  Co.,  60  N.  J.  L.  353,  37  Atl.  614. 
N.  J.  L.  270;  State  v.  Pierson,  37  38.  Sullivan  v.  North  Hudson 
N.  J.  L.  363.  County  R.  R.  Co.,  51  N.  J.  L.  518, 

34.  State,  Mangles,  Prosecutor,  v.  18  Atl.  689. 
Hudson     County     Freeholders,     55 
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§  287.  New  Mexico. 

The  chapter  of  the  statutes  of  New  Mexico  relating  to 
eminent  domain 39  has  no  reference  to  the  set-off  of  benefits, 
and  the  statutes  relating  to  particular  public  improvements 
are  equally  silent,  except  the  act  providing  for  the  laying 
out  of  highways,  which  directs  the  viewers  to  award  to  any 
person  damaged  by  the  laying  out  or  alteration  of  a  public 
road  in  excess  of  the  benefits  accruing  to  him  a  sum  equal 
to  such  excess.40  As  this  statute  has  never  been  passed 
upon  by  the  courts  it  is  not  clear  whether  the  general 
benefits  are  excluded  from  consideration. 

§  288.  New  York. 

There  were  several  early  New  York  cases  which  held,  or 
were  generally  supposed  to  hold,  that  when  part  of  a  tract 
was  taken,  benefits,  both  general  and  special,  could  be  set 
off  from  the  entire  compensation.41  Subsequently  provi- 
sion was  usually  made  by  statute  limiting  the  right  of  the 
condemning  party  to  set  off  benefits,  so  that  the  soundness 
of  the  earlier  rule  was  not  tested,  although  benefits  were 
always  set  off  from  the  damages  when  no  land  was  taken. 
In  Matter  of  City  of  New  York,42  it  was  however  held  that 
benefits  could  not  be  set  off  from  the  value  of  the  land 
taken,  for  the  reason  that  there  was  no  assurance  that  the 
use  for  which  the  land  had  been  taken  and  from  which  the 
benefit  arose  might  be  discontinued.  The  earlier  cases 
were  distinguished  on  the  ground  that  they  really  involved 
the  concurrent  exercise  of  the  taxing  power  and  the  power 
of  eminent  domain;  and  that  since  the  adoption  of  the 

39.  Statutes  of  New  Mexico,  was  followed  in  Matter  of  Public 
chap.  34.  Works  Commissioner,  199  N.  Y.  531, 

40.  Statutes  of  New  Mexico,  92  N.  E.  1081,  affirming  135  App. 
chap.  52,  §  37.  Div.  561,  120  N.  Y.  Supp.  930,  and 

41.  Livingston  v.  New  York,  8  in  In  re  City  of  New  York,  143  App. 
Wend.  85,  22  Am.  Dec.  622;  In  re  Div.  515,  128  N.  Y.  Supp.  12,  in 
Furman  St.,  17  Wend.  649;  People  which  it  was  held  that  the  section 
v.  Brooklyn,  4  N.  Y.  419,  55  Am.  of  the  charter  of  "Greater  New 
Dec.  266 ;  Genet  v.  Brooklyn,  99  York "  which  provided  that  the  dif- 
N.  Y.  296,  1  N.  E.  777;  Granger  v.  ference  in  market  value  was  the 
Syracuse,  38  How.  Pr.  308 ;  Rex-  test  when  part  of  a  tract  was  taken 
ford  v.  Knight,  15  Bart.  627.  was    unconstitutional    as    allowing 

42.  190  N.  Y.  350,  83  N.  E.  299,  benefits  to  be  set  off  against  the 
16  L.  R.  A.  (N.  S.)  335,  13  Ann.  Cas.  value  of  the  land  taken. 

598;   Matter  of  City  of  New  York 
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fourteenth,  amendment  a  special  assessment  under  the  tax- 
ing power  could  not  be  levied  on  the  remainder  of  such 
tracts  as  happened  in  part  to  be  taken  and  no  others,  so  that 
the  set-off  of  benefits  cannot  now  be  justified  as  an  exercise 
of  the  taxing  power.  The  court  was  not  inclined  to  deny 
the  right  to  set  off  benefits  from  the  damages  to  the  remain- 
ing land  or  from  damages  when  no  land  is  taken  and  such 
right  doubtless  still  exists.43  The  distinction  between  gen- 
eral and  special  benefits  has  never  been  recognized  in  New 
York,  and  all  benefits  which  affect  present  market  value  are 
the  subject  of  set-off.44 

§  289.  North  Carolina. 

It  was  originally  held  in  North  Carolina  that  under  the 
general  provisions  of  statute  special  benefits  could  be  set 
off  against  the  entire  compensation,  but  not  general  bene- 
fits.45 Subsequently  a  statute  authorizing  the  setting  off 
of  all  benefits,  general  and  special,  was  held  to  be  constitu- 
tional,46 but  it  was  still  later  held  that  in  the  absence  .of  any 
express  language  in  a  statute  to  the  contrary,  only  special 
benefits  should  be  deducted.47 

§  290.  North  Dakota. 

The  constitution  of  North  Dakota  provides  that "  no  right 
of  way  shall  be  appropriated  to  the  use  of  any  corporation, 
other  than  municipal ' '  without  compensation  ' '  irrespec- 
tive of  any  benefit  from  any  improvement  proposed  by 

43.  Newman  v.  Metropolitan  El.  705,  49  Am.  St.  Rep.  664;  Re  Rapid 
R.  R.  Co.,  118  N.  Y.  618,  23  N.  E.  Transit  Railroad  Commissioners, 
901,  7  L.  R.  A.  289 ;  Bohm  v.  Met-  197  N.  Y.  81,  90  N.  E.  456,  18  Ann. 
ropolitan  El.  R.  R.  Co.,  129  N.  Y.  Cas.  366;  In  re  Roebling  St.,  143 
576,  29  N.  E.  802,  14  L.  R.  A.  344;  App.  Div.  513,  127  N.  Y.  Supp.  944. 
Bookman  v.  New  York  El.  R.  R.  Co.,  45.  Freedle  v.  North  Carolina  R. 
137  N.  Y.  302,  33  N.  E.  333 ;  Bischoff  R.  Co.,  49  N.  C.  89 ;  Asheville  v. 
v.  New  York  El.  R.  R.  Co.,  138  N.  Y.  Johnston,  71  N.  C.  398 ;  Raleigh, 
257,  33  N.  E.  1073;  Saxton  v.  New  etc.,  R.  R.  Co.  v.  Wicker,  74  N.  C. 
York  El.  R.  R.  Co.,  139  N.  Y.  290,  34  220 ;  Haislip  v.  Wilmington,  etc.,  R. 
N.  E.  728.  R.  Co.,  102  N.  C.  376,  8  S.  E.  926. 

44.  Bohm  v.  Metropolitan  El.  R.  46.  Miller  v.  Asheville,  112  N.  C. 
R.  Co.,  129  N.  Y.  576,  29  N.  E.  802,  759,  16  S.  E.  762. 

14  L.   R.  A.   344;  Bischoff  v.  New  47.  Southport,  etc.,  R.   R.   Co.   v. 

York  El.  R.  R.  Co.,  138  N.  Y.  257,  33  Piatt  Land,  133  N.  C.  266,  45  S.  E. 

N.   E.   1073;    Saxton   v.   New   York  589;    Lambeth    v.    Southern   Power 

El.    R.   R.    Co.,    139   N.   Y.    320,    34  Co.,   152   N.   C.   371,   67   S.   E.   921; 

N.  E.  728;  Bookman  v.  New  York  Bost  v.  Cabarrus  County,  15  N.  C. 

El.  R.  R.  Co.,  147  N.  Y.  298,  41  N.  E.  531,  67  S.  E.  1066. 
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such  corporation."48  It  was  held  that  except  in  cases  of 
appropriation  of  a  right  of  way  by  a  corporation  other  than 
municipal,  compensation  may  be  paid  in  benefits  to  the 
extent  of  such  benefits.49  Benefits  do  not  however  appear 
to  be  actually  set  off  from  the  value  of  the  land  taken.50 

§  291.  Ohio. 

It  was  held  in  Ohio  under  the  general  provisions  of  the 
original  constitution  that  special  benefits  might  be  set  off 
from  the  value  of  the  land  taken,  as  well  as  from  the  dam- 
ages to  the  remaining  land.51  In  1851  however  Ohio  not 
only  adopted  the  familiar  provision  in  regard  to  the  appro- 
priation of  a  right  of  way  by  a  corporation,  but  also  included 
in  the  clause  relating  to  all  takings  of  property  for  the 
public  use  a  provision  that  compensation  should  be  assessed 
"without  deduction  for  benefits  to  any  property  of  the 
owner."62  It  has  been  held  however  that  special  benefits 
may  be  set  off  from  damages  to  the  remaining  land,53  or 
from  damages  when  no  land  is  taken.54  General  benefits 
cannot  however  be  set  off.55  It  was  held  in  one  early  deci- 
sion that  special  benefits  could  not  be  set  off  from  the 
injury  to  the  remaining  land,  unless  the  particular  benefit 
was  blended  with  the  injury ;  that  if  the  benefit  was  from  a 
cause  wholly  disconnected  with  the  injury,  it  could  not  be 
considered.56 

The  Ohio  decisions  in  respect  to  the  effect  of  the  foregoing 
constitutional  provisions  upon  the  power  of  the  state  to 
levy  special  assessments  are  discussed  at  length  in  another 
section.57 

48.  Art.  1,  §  14.  53.  Chicago,  etc.,  R.  R.  Co.  v.  Wil- 

49.  Martin  v.  Tyler,  4  N.  D.  278,  liams,  8  Ohio  Dec.  Reprint  736; 
60  N.  W.  392,  25  L.  R.  A.  838.  Ohio  Southern  R.  R.  Co.  v.  Rawlins, 

50.  See  Revised  Code,  §  5965;  5  Ohio  S.  &  C.  P.  Dec.  483;  Ohio 
Heskin  v.  Herbrandson,  21  N.  D.  Southern  R.  R.  Co.  v.  Snyder,  5 
232,  130  N.  W.  836.  Ohio  N.  P.  461. 

51.  Symonds  v.  Cincinnati,  14  Ohio  54.  Martin  v.  Bond  Hill,  53  Ohio 
147,  45  Am.  Dec.  529 ;  Brown  v.  Cin-  St.  646,  44  N.  E.  1141 ;  Lotze  v.  Cin- 
cinnati, 14  Ohio  541;  Kramer  v.  cinnati,  61  Ohio  St.  272,  55  N.  E. 
Cleveland,  etc.,  R.  R.  Co.,  5  Ohio  St.  828. 

140 ;   Columbus,   etc.,   R.   R.   Co.   v.  55.  Re  Cincinnati,  etc.,  R.  R.  Co., 

Simpson,   5  Ohio   St.  251 ;   Piatt  v.  1  Ohio  Dec.  Reprint  269. 

Pennsylvania  Co.,  43  Ohio  St.  228,  1  56.  Cleveland,   etc.,   R.  R.   Co.  V. 

N.  B.  420.  Ball,  5  Ohio  St.  568. 

52.  Art.  I,  §  19;  Art.  XIII.  §  5.  57.  Supra,  §  255. 
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§  292.  Oklahoma. 

The  constitution  of  Oklahoma  provides,68  that  "  Private 
property  shall  not  be  taken  or  damaged  for  public  use  with- 
out just  compensation.  Such  compensation,  irrespective 
of  any  benefit  from  any  improvements  proposed  "  shall 
be  assessed  and  paid  as  further  set  forth.59 

§  293.  Oregon. 

The  rule  that  the  value  of  the  land  taken  must  be  paid 
for  in  full,  but  that  special  benefits  may  be  set  off  from 
damages  to  the  remaining  land  is  established  in  Oregon 
by  judicial  decisions.60 

§  294.  Pennsylvania. 

It  has  been  consistently  held  from  early  times  in  Penn- 
sylvania that  when  part  of  a  tract  is  taken,  the  measure  of 
damages  is  the  difference  in  value  of  the  tract  before  and 
after  the  taking,  excluding  from  consideration  the  general 
benefits,61  and  the  doctrine  that  land  actually  taken  must  be 
paid  for  without  deduction  for  the  benefits  to  the  remain- 
ing land  has  been  expressly  repudiated.62  So  also,  when 
no  property  is  taken,  special  benefits  may  be  set  off  from 
the  damages  awarded  under  the  constitutional  provision 
requiring  compensation  when  property  is  damaged  for  the 
public  use.63 

58.  Art.  2,  §  24.  Atl.  555;  Fisher  v.  Baden  Gas  Co., 

59.  See  Guthrie,  etc.,  K.  R.  Co.  v.  138  Pa.  301,  22  Atl.  29 ;  Gorgas  v. 
Faulkner,  12  Okla.  532,  73  Pac.  290.  Philadelphia,  etc.,  R.  R.  Co.,  144  Pa. 

60.  Oregon  Central  R.  R.  Co.  v.  1,  22  Atl.  715;  Mahaffey  v.  Beech 
Wait,  3  Ore.  91 ;  Willamet  Falls,  Creek  R.  R.  Co.,  163  Pa.  158,  29  Atl. 
etc.,  Lock  Co.  v.  Kelly,  3  Ore.  99 ;  881 ;  Cox  v.  Philadelphia,  etc.,  R.  R. 
Putnam  v.  Douglas  County,  6  Ore.  Co.,  215  Pa.  506,  64  Atl.  729,  114 
32(8,  25  Am.  Rep.  527 ;  Beekman  v.  Am.  St  Rep.  979 ;  Robbins  v.  Scran- 
Jackson  County,  18  Ore.  283,  22  ton,  217  Pa.  577,  66  Atl.  977 ;  Edsall 
Pac.  1074.  v.  Jersey  Shore,  220  Pa.  591,  70  Atl. 

61.  Schuylkill   Navigation   Co.   v.  429 ;  In  re  Broad  St.  Widening,  225 
Thoburn,  7  S.  &  R.  411 ;  Harvey  v.  Pa.  184,  74  Atl.  25. 
Lackawanna,  etc.,  R.  R.  Co.,  47  Pac.  62.  Long  v.  Harrisburg,  etc.,  R  R. 
434;  Hornstein  v.  Atlantic,  etc.,  R.  Co.,  126  Pa.  143,  19  Atl.  39. 

R.  Co.,  51  Pa.  87 ;  Root's  Case,  77  63.  Rudderow  v.  Philadelphia,  166 
Pa.  276 ;  Pennsylvania,  etc.,  Canal  Pa.  241,  31  Atl.  53 ;  Aswell  v.  Scran- 
Co.  v.  Bunnell,  81  Pa.  414 ;  Pitts-  ton,  175  Pa.  173,  34  Atl.  656,  52  Am. 
burgh,  etc.,  R.  R.  Co.  v.  Robinson,  St.  Rep.  841;  Shriner  v.  Baston, 
95  Pa.  426;  Pittsburg,  etc.,  R.  R.  etc.,  Ry.  Co.,  205  Pa.  648,  55  Atl. 
Co.   v.  McCloskey,   110  Pa.  436,  1  769. 
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§  295.  Rhode  Island. 

It  was  at  first  held  in  Ehode  Island64  that  benefits  might 
be  set  off  from  the  entire  compensation,  and  no  distinction 
was  made  between  general  and  special  benefits.  It  was 
subsequently  held  that  when  land  was  taken  for  a  railroad, 
the  owner  was  entitled  to  the  full  value  of  the  land  taken 
and  that  special  benefits  only  could  be  set  off  against  the 
damages.65  The  earlier  cases  were  distinguished  on  the 
ground  that  they  involved  the  laying  out  of  highways,  and 
the  benefits  could  be  credited  against  the  value  of  the  land 
taken  under  the  taxing  power. 

§  296.  South  Carolina. 

It  was  held  in  some  of  the  earlier  decisions  in  South 
Carolina  that  all  benefits  might  be  set  off  from  the  com- 
pensation, both  for  the  land  taken  and  for  damages  to  the 
remaining  land.66  A  constitutional  provision  was  subse- 
quently adopted  to  the  effect  that  in  the  case  of  the  taking 
of  private  property  for  the  benefit  of  corporations,  compen- 
sation should  be  made  "  irrespective  of  any  benefits  from 
any  improvement  proposed  by  such  corporations."67 
Under  this  provision,  when  land  is  taken  by  a  private  cor- 
poration, benefits  cannot  be  considered  at  all.68  This  pro- 
vision does  not  however  apply  to  municipal  corporations. 
In  the  case  of  the  taking  of  property  by  municipal  corpora- 
tions, benefits  are  not  set  off  from  the  value  of  the  land 
taken  but  benefits,  both  general  and  special,  are  set  off  from 
the  damages  to  the  remaining  land.69 

§  297.  South  Dakota. 

By  the  constitution  of  South  Dakota  (Art.  5,  Section  13) 
it  is  provided  that  "no  benefit  which  may  accrue  to  the 

64.  Howard  v.  Providence,  6  R.  I.  67.  Art.  9,  §  20. 

514;  Tingley  v.  Providence,  8  R.  I.  68.  Bowen  v.  Atlantic,  etc.,  R.  R. 

493 ;  Central  Land  Co.  v.  Providence,  Co.,  17  S.  C.  574 ;  Charleston,  etc., 

15  R.  I.  246,  2  Atl.  553.  R.  R.  Co.  v.  Leech,  33  S.  C.  179,  11 

65.  Taber  v.  New  York,  etc.,  R.  R.  S.  E.  631,  26  Am.  St.  Rep.  667. 
Co.,  28  R.  I.  269,  67  Atl.  9.  69.  Bramlett     v.     Greenville,     88 

66.  Greenville,  etc.,  R.  R.  Co.  v.  S.  C.  110,  70  S.  E.  450;  Bailey  v. 
Partlow,  5  Rich.  L.  428 ;  Charleston,  Clinton,  88  S.  C.  118,  70  S.  E.  446. 
etc.,  R.  R.  Co.  v.  Blake,  12  Rich.  L. 

624. 
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owner  as  the  result  of  any  improvement  made  by  any  pri- 
vate corporation  shall  be  considered  in  fixing  the  compensa- 
tion for  any  property  taken  or  damaged." 

§  298.  Tennessee. 

It  was  expressly  held  in  an  early  Tennessee  decision70 
that  benefits  could  not  be  constitutionally  set  off  from  the 
value  of  the  land  taken,  but  that  special  benefits  might  be 
set  off  from  the  damage  to  the  remaining  land,  and  this  rule 
has  been  consistently  followed.71  Special  benefits  are  also 
set  off  when  no  land  is  taken.72 

§  299.  Texas. 

It  has  been  specifically  held  in  Texas  that  benefits  cannot 
be  constitutionally  set  off  from  the  compensation  for  the 
land  taken.73  Benefits  may  however  be  set  off  from  the 
damage  to  the  remaining  land,74  even  after  the  adoption 
of  the  constitutional  provision  requiring  compensation  for 
damage,  since  if,  in  considering  all  the  effects  of  the  taking 
upon  the  remaining  land  it  is  as  valuable  as  it  was  before, 
it  is  not  damaged.75  Such  benefits  must  however  be 
special.76    A  fortiori,  special  benefits  may  be  set  off  when 

70.  Woodfolk  v.  Nashville,  etc.,  R.  70 ;  Southern  Cotton,  etc.,  Co.  v. 
R.  Co.,  2  Swan  422.  Galveston    Wharf    Co.,    3    Willson 

71.  East    Tennessee,    etc.,    R.    R.        (Tex.  App.  Civ.  Cas.),  §  256. 

Co.  v.  Love,  3  Head  63;  Memphis  74.  Buffalo  Bayou,  etc.,  R.  R.  Co. 

v.   Bolton,  9  Heisk.   508;   Paducah,  v.    Ferris,    26    Tex.    588;    Tait    v. 

etc.,     R.     R.     Co.     v.     Stovall,     12  Matthews,  33  Tex.  112;  McDonald 

Heisk.  1;  Mississippi  R.  R.  Co.  v.  v.  Texas,  etc.,  R.  R.  Co.,  1  Posey 

McDonald,  12  Heisk.  54;  Wray  v.  191. 

Knoxville,  etc.,  R.  R.  Co.,  113  Tenn.  75.  Dulaney  v.  Nolan  County,  85 

554,   82   S.  W.   471;   Vaulx  v.  Ten-  Tex.    225,    20    S.    W.    70;    Travis 

nessee,  etc.,  R.  R.  Co.,  120  Tenn.  316,  County  v.  Trogden,  88  Tex.  302,  31 

108   S.   W.   1142.     In   Knoxville  v.  S.  W.  358. 

Barton,   128  Tenn.   177,   159   S.  W.  76.  Gulf,  etc.,  R.  R.  Co.  v.  Fuller, 

837,  it  was  held  that  a  statute  al-  63  Tex.  467 ;  Crystal  City,  etc.,  R.  R. 

lowing  the  set-off  of  "all  benefits"  Co.  v.  Boothe  (Tex.  Civ.  App.),  126 

from  damage  from  change  of  grade  S.  W.  700 ;  Routh  v.  Texas  Traction 

meant  benefits  accruing  to  an  owner  Co.  (Tex.  Civ.  App.),  148  S.  W.  1152 ; 

as  owner,  not  as  resident  or  tax-  Fort  Worth  Improvement  District 

payer  v.  Weatherred  (Tex.  Civ.  App.),  149 

72.  Chattanooga  v.  Geiler,  13  Lea  S.  W.  550 ;  Eastern  Texas  R.  R.  Co. 
g-Q_  v.  Eddings,  51  Tex.  Civ.  App.  166, 

73.  Buffalo  Bayou,  etc.,  R.  R.  Co.  HI  S.  W.  777 ;  International,  etc., 
v.  Ferris,  26  Tex.  588;  Paris  v.  R.  »•  Co.  v.  Bell  (Tex.  Civ.  App.), 
Mason,    37    Tex.    447 ;    Dulaney    v.  130  S.  W.  634. 

Nolan  County,  85  Tex.  225,  20  S.  W. 
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no  land  is  taken,77  and  if  the  benefit  equals  the  damage, 
nothing  can  be  recovered.78 

§  300.  Utah. 

In  Utah  it  is  provided  by  statute  that  the  land  taken  must 
be  paid  for  without  deduction  for  benefits,  but  that  benefits 
may  be  set  off  from  damages  to  the  remaining  land.  It 
was  held  that  under  this  statute  only  such  benefits  could  be 
considered  as  inured  to  or  directly  affected  land  adjacent 
to  that  taken79  and  that  general  benefits  could  not  be  set 
off  from  the  damages  to  the  remaining  land.80  In  cases 
arising  under  the  constitutional  provision  requiring  com- 
pensation when  property  is  damaged  it  is  held  that  benefits 
may  be  considered,  but  that  they  must  be  special.81 

§  301.  Vermont. 

It  appears  to  be  the  law  in  Vermont  that  special,  but  not 
general,  benefits  may  be  set  off  from  the  value  of  the  land 
taken,  as  well  as  from  the  damages  to  the  remaining  land.82 

§  302.  Virginia. 

It  has  never  been  specifically  held  in  Virginia  that  a 
statute  allowing  benefits  to  be  set  off  from  the  value  of  the 
land  taken  would  be  unconstitutional,  but  the  practice  has 
uniformly  been  to  allow  the  value  of  the  land  taken  with  a 
set-off  of  special  benefits  from  the  damages  to  the  remain- 
ing land.83  When  no  property  has  been  taken,  damages 
cannot  be  recovered  under  the  constitutional  provision 
requiring  compensation  when  property  has  been  damaged, 

77.  Haney  v.  Gulf,  etc.,  R.  R.  Co.,  (N.  S.)  483;  Hempstead  v.  Salt 
3  Willson  (Tex.  Civ.  App.),  §  278;  Lake  City,  32  Utah  261,  90  Pac.  397. 
Pochila  v.  Calvert,  etc.,  R.  R.  Co.,  82.  Livermore  v.  Jamaica,  23  Vt. 
31  Tex.  Civ.  App.  398,  72  S.  W.  255 ;  362 ;  Adams  v.  St  Johnsbury,  etc, 
Burton    Lumber    Co.    v.    Houston  R.  R.  Co.,  57  Vt.  240. 

(Tex.  Civ.  App.),  101  S.  W.  822.  83.  James  River,  etc.,  Co.  v.  Tur- 

78.  Houston,  etc.,  Ry.  Co.  v.  Wil-  ner,  9  Leigh.  313 ;  Mitchell  v.  Thorn- 
son  (Tex.  Civ.  App.),  105  S.  W.  560.  ton,  21  Gratt.  164;  Richmond,  etc., 

79.  Oregon  Short  Line  R.  R.  Co.  R.  R.  Co.  v.  Humphreys,  90  Va.  425, 
v.  Fox,  28  Utah  311,  78  Pac.  800.  18  S.  E.  901 ;  Heninger  v.  Perry,  102 

80.  Salt  Lake,  etc.,  R.  R.  Co.  v.  Va.  896,  47  S.  E.  1013;  Williamson 
Butterfield,    (Utah),  150  Pac.  931.  v.  Reed,  106  Va.  453,  56  S.  E.  174; 

81.  Kimball  v.  Salt  Lake  City,  32  Tidewater  Ry.  Co.  v.  Cowan,  106 
Utah  253,  90  Pac.  395,  10  L.  R.  A.  Va.  817,  56  S.  E.  819. 
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if  the  market  value  of  the  property  has  not  been  decreased, 
although  the  owner  is  put  to  actual  expense  in  adjusting  his 
property  to  the  new  conditions.84 

6  303.  Washington. 

The  Washington  constitution  provides  that  the  compen- 
sation for  land  taken  by  any  corporation  other  than  munic- 
ipal shall  be  ascertained  irrespective  of  any  benefit.85 
Accordingly  when  land  is  taken  by  a  railroad  or  other  pri- 
vate corporation  the  owner  is  entitled  to  the  value  of  the 
land  and  the  damages  to  the  remaining  land  without  any 
deduction  for  benefits,86  but  even  in  such  a  case  evidence 
that  the  remaining  land  would  be  increased  in  value  by  the 
taking  is  admissible  to  disprove  damage,  although  the  same 
evidence  would  be  competent  to  prove  benefits  if  the  setting 
off  of  benefits  were  not  forbidden.87  When  the  taking  is 
by  a  municipal  corporation,  benefits  may  be  set  off  from 
both  the  value  of  the  land  taken  and  the  damages  to  the 
remaining  land.88  When  work  is  done  by  a  railroad  com- 
pany under  the  direction  of  the  municipal  authorities,  and 
for  the  benefit  of  the  city  as  well  as  of  the  company,  bene- 
fits may  be  set  off;89  so  also  when  the  city  changes  the  grade 
of  a  street  on  account  of  a  railroad  crossing.90 

§  304.  West  Virginia. 

West  Virginia  adopted  the  Virginia  practice,  and  never 
allowed  the  setting  off  of  benefits  from  the  value  of  the 
land  taken.    In  some  of  the  cases  benefits  were  allowed  to 

84.  Swift  v.  Newport  News,  105  Kitsap  County  v.  Melker,  50  Wash. 
Va.  108,  52  S.  E.  821,  3  L.  R.  A.  29,  96  Pac.  695;  Tacoma  v.  Weth- 
(N.  S.)  404.  erby,  57  Wash.  295,  106  Pac.  903; 

85.  Art.  1,  §  16.  Spokane    v.    Thompson,    69    Wash. 

86.  Enoch  v.  Spokane,  etc.,  R.  R.  650,  126  Pac.  47 ;  Hieber  v.  Spo- 
Co.,  6  Wash.  393,  33  Pac.  966 ;  Seat-  kane,  73  Wash.  122,  131  Pac.  478 ; 
tie,  etc.,  R.  R.  Oo.  v.  Roeder,  30  In  re  Harrison  St.,  74  Wash.  187, 
Wash.  244,  70  Pac.  498,  94  Am.  St.  133  Pac.  8;  Commercial  Waterway 
Rep.  864.  Commissioners    v.    Seattle    Factory 

87.  Murphy  v.  Chicago,  etc.,  Ry.  Sites  Co.,  76  Wash.  181,  135  Pac. 
Co.,  66  Wash.  663,  120  Pac.  525.  1042 ;  In  re  Queen  Anne  Boulevard, 

88.  Lewis  v.  Seattle,  5  Wash.  741,  77  Wash.  91,  137  Pac.  435 ;  Newell 
32  Pac.  794 ;  Kaufman  v.  Tacoma,  v.  Abey,  77  Wash.  182,  137  Pac.  811. 
etc.,  R.  R.  Co.,  11  Wash.  632,  40  89.  Spokane  Traction  Co.  v.  Gra- 
Pac.  137 ;  Jones  v.  Seattle,  23  Wash.  nath,  42  Wash.  506,  85  Pac.  261. 
753,  63  Pac.  553 ;  Lincoln  County  v.  90.  Spokane  v.  Thompson,  69 
Brock,  37  Wash.  14,  79  Pac.  477;  Wash.  650,  126  Pac.  47. 
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be  set  off  from  the  damage  without  distinction  between 
benefits  which  were  general  and  those  which  were  special.91 
In  Morrison  v.  Fairmont,  etc.,  Traction  Co.,92  however  it 
was  held  that  benefits  could  not  be  set  off  from  the  value  of 
the  land  taken,  and  only  special  benefits  from  the  damage 
to  the  remaining  land,  expressly  overruling  anything  to  the 
contrary  in  earlier  cases,  and  this  rule  has  since  been  fol- 
lowed.93 Special  benefits  may  be  set  off  from  the  damages 
awarded  under  the  constitutional  provision  requiring  com- 
pensation when  land  is  damaged  for  the  public  use.94 

§  305.  Wisconsin. 

It  seems  to  be  established  in  Wisconsin  both  by  statute 
and  judicial  decision  that  the  owner  is  entitled  to  full  com- 
pensation for  the  value  of  the  land  taken  but  that  special 
benefits  may  be  set  off  from  the  damage  to  the  remaining 
land.95 

§  306.  Wyoming. 

The  Compiled  Statutes  of  Wyoming  (Section  3855)  pro- 
vide that  ' '  real  benefits  ' '  may  be  set  off  from  damages  to 
the  remaining  land,  but  not  from  the  value  of  the  land 
taken.  Whether  such  benefits  must  be  special  has  never 
been  decided. 

91.  Stewart  v.  Ohio  River  R.  R.  waukee,  etc.,  R.  R.  Co.  v.  Hart,  4 
Co.,  38  W.  Va.  438,  18  S.  B.  604 ;  Chand.  88 ;  Driver  v.  Western  Union 
Blair  v.  Charleston,  43  W.  Va.  62,  R.  R.  Co.,  32  Wis.  569,  14  Am.  Rep. 
26  S.  E.  341,  35  L.  R.  A.  852,  64  726;  Chapman  v.  Oshkosh,  etc.,  R. 
Am.  St.  Rep.  837.  R.    Co.,    33    Wis.    629;    Neilson    v. 

92.  60  W.  Va.  441,  55  S.  E.  669,  Chicago,  etc.,  R.  R.  Co.,  58  Wis. 
6  St.  Ry.  Rep.  759.  516,   17   N.   W.   310;    Washburn   v. 

93.  Fowler  v.  Norfolk,  etc.,  Ry.  Milwaukee,  etc.,  R.  R.  Co.,  59  Wis. 
Co.,  68  W.  Va.  274,  69  S.  E.  811.  364,    18   N.   W.   328 ;    Gosa   v.   Mil- 

94.  Guinn  v.  Ohio  River  R.  R.  waukee  Light,  etc.,  Co.,  134  Wis. 
Co.,  46  W.  Va.  151,  33  S.  E.  87,  76  369,  114  N.  W.  815,  15  L.  R.  A. 
Am.  St.  Rep.  806;  Harman  v.  Blue-  (N.  S.)  531;  Zwietusch  v.  East 
field,  70  W.  Va.  195,  73  S.  E.  296.  Milwaukee,  161  Wis.  519,  154  N.  W. 

95.  Milwaukee,  etc.,  R.  R.  Co.  v.  981. 
Eble,  3  Pin.  334,  4  Chand.  72;  Mil- 
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§  307.  The  Growth  of  the  Conception  that  Damage  from 
Public  Improvements  should  be  Paid  for. 

The  conception  that  an  owner  of  property  actually  taken 
for  the  public  use  is  entitled  to  compensation  did  not  firmly 
establish  itself  until  comparatively  recent  times;  and 
neither  under  the  common  law  nor  under  the  constitutiona 
of  any  of  the  original  thirteen  states  was  there  any  obliga- 
tion to  make  compensation  for  property  damaged  by  a  pub- 
lie  improvement  when  none  of  it  was  taken.  The  public 
improvements  which  were  constructed  during  the  colonial 

[816] 


§  307        Damages  When  no  Property  is  Taken.  817 

period  and  during  the  half  century  following  the  revolution 
were  not  as  a  rule  of  such  a  character  as  to  cause  much 
injury  to  property  no  part  of  which  was  taken.  Eoads,  if 
laid  out  through  improved  property,  might  cause  great 
damage,  but  it  was  a  damage  that  was  avoided  whenever 
possible,  and,  if  it  could  not  be  avoided,  the  owner  was 
given  full  compensation,  because  part  of  his  property  was 
taken.  So  also  when  land  was  taken  for  the  abutments  of 
a  dam,  or  when  it  was  submerged  to  raise  a  head  of  water 
for  a  mill,  it  was  taken  in  the  constitutional  sense  and  the 
owner  received  compensation.  In  neither  case  did  it  fre- 
quently happen  that  any  serious  injury  would  be  inflicted 
upon  a  tract  of  land,  no  part  of  which  was  taken,  and  the 
rule  which  denied  compensation  in  such  a  case  was  not 
invoked  with  sufficient  frequency  to  cause  its  justice  to  be 
seriously  questioned. 

With  the  rapid  growth  of  the  country  in  the  early  part  of 
the  last  century  and  the  tendency  of  the  population  to  con- 
centrate in  the  larger  cities,  conditions  began  to  change, 
and  it  frequently  became  necessary,  in  order  to  better 
accommodate  the  increasing  traffic,  to  raise  or  lower  the 
grades  of  streets  which  were  lined  with  brick  or  stone 
houses  built  close  to  the  street,  and  the  owners  of  such 
buildings  suffered  great  pecuniary  loss.  Nevertheless,  if 
the  change  of  grade  had  been  effected  in  accordance  with 
law,  the  owner  had  no  redress.  In  many  of  the  decisions 
in  which  this  rule  was  applied  the  courts  expressed  regret 
over  the  harshness  of  the  result,  and  sought  some  means 
to  reach  a  different  conclusion,  but  in  the  absence  of  a 
statute  providing  for  compensation  there  was  no  legal 
principle  upon  which  it  could  be  allowed. 

The  many  new  forms  of  public  improvements  which 
began  to  be  constructed  before  the  century  was  half  over, 
and  the  rapidily  increasing  amount  of  improved  property, 
led  to  new  forms  of  uncompensated  injury.  Some  courts 
sought  to  avert  the  hardship  of  the  situation  by  giving  an 
unusually  broad  interpretation  to  the  constitutional  pro- 
vision which  prohibited  the  taking  of  property  without 
compensation,  but  in  most  jurisdictions  the  courts  felt 
bound  by  the  established  principle  that  consequential 
52 
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injuries  were  damnum  absque  injuria.  With  the  growing 
tendency  to  protect  the  rights  of  private  property,  public 
sentiment  finally  came  to  recognize  an  obligation  on  the 
part  of  the  public  to  recompense  an  owner  who  had  suf- 
fered for  the  public  good,  and  it  is  now  very  generally  estab- 
lished by  either  constitutional  or  statutory  provisions 
wherever  the  common  law  prevails  that  an  owner  who 
suffers  damage  by  the  construction  of  a  public  improvement 
shall  be  made  whole  at  the  public  expense. 

§  308.  Compensation  under  the  English  Statutes  for  Land 
"  Injuriously  Affected"  —  The  Lands  Clauses  Act. 

In  England  the  sovereign  power  of  the  state  to  appro- 
priate for  purposes  of  public  utility  lands  situate  within 
the  limits  of  its  jurisdiction  has  always  been  recognized, 
and  that  it  lies  within  the  power  of  the  state  to  appropriate 
property  for  such  uses  without  compensation  is  unques- 
tioned; but  except  in  a  few  instances  it  has  never  been 
deemed  politic  to  exercise  this  power  in  such  a  way  as  to 
confiscate  private  property  for  public  purposes  without 
paying  the  owner  its  fair  value,1  and  it  is  a  well  recognized 
canon  of  construction  that  an  act  of  Parliament  will  not  be 
construed  so  as  to  authorize  the  taking  of  property  without 
compensation  unless  such  intention  was  clearly  expressed 
or  is  to  be  inferred  by  plain  implication.2  Under  the  early 
English  statutes  there  was  no  provision  for  compensation 
when  property  was  damaged  by  the  construction  of  public 
works,  the  remedy  provided  being  applicable  only  when 
there  had  been  a  taking,  and  as  the  persons  causing  the 
damage  were  not  liable  at  common  law  if  they  acted  under 
statutory  authority,  the  owners  of  lands  thus  damaged 
were  without  redress.3  By  many  of  the  numerous  special 
acts  enacted  during  the  early  part  of  the  last  century,  pro- 
vision was  however  made  for  the  payment  of  damages 
caused  by  the  construction  of  the  public  works  therein 
authorized. 

1.  Supra,  §  2.  App.  Cas.   178,   51  L.  J.   P.   C.  43; 

2.  Barrington's  Case,  8  Rep.  138a ;  Commissioner  of  Public  Works  v. 
River  Wear  Commissioners  v.  Logan,  (1903)  A.  C.  355,  72  L.  J. 
Adamson,  2  App.  Cas.  73,  47  L.  J.  P.  C.  91. 

Q.  B.  193;  Western  Counties  R.  R.  3.  Supra,  §§  109,  162. 

Co.  v.  Windsor,  etc.,  R.  R.  Co.,  7 
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By  the  Land  Clauses  Consolidation  Act4  of  1845  and 
similar  statutes,  which  cover  substantially  every  case  of  the 
exercise  of  compulsory  powers  for  the  establishment  of 
public  works,  compensation  is  provided  not  merely  for  land 
taken,  but  for  land ' '  injuriously  affected  ' '  as  well,  although 
no  part  of  it  is  taken.  These  statutes  have  been  construed 
by  the  courts  in  a  long  series  of  cases,  and  after  a  number 
of  more  or  less  conflicting  decisions,  certain  general  prin- 
ciples in  respect  to  their  interpretation  have  been  evolved, 
the  chief  of  which  are  as  follows : 

An  owner  of  property  cannot  bring  himself  within  the 
provisions  of  the  statute  merely  by  showing  that  he  has 
suffered  pecuniary  loss  by  the  acts  of  the  corporation  in 
connection  with  the  public  work  which  it  has  constructed. 
There  are  four  points  which  he  must  establish. 

1.  The  damage  or  loss  must  result  from  an  act  within 
the  statutory  authority  of  the  company.  If  the  act  which 
caused  the  injury  was  negligent,  or  in  excess  of  the  stat- 
utory powers,  the  remedy  of  the  injured  party  is  at  com- 
mon law.5 

2.  The  damage  or  loss  must  be  such  as  would  have  been 
actionable  but  for  the  statutory  authority.6    In  other  words, 

i.  Infra,  §  368.  R.  Co.,   8  App.   Cas.   265;   Birken- 

5.  Lawrence  v.  Great  Northern  head  v.  London,  etc.,  R.  R.  Co.,  15 
R.  R.  Co.,  16  Q.  B.  643,  20  L.  J.  Q.  B.  D.  572,  55  L.  J.  Q.  B.  48; 
Q.  B.  293;  Clothier  v.  Webster,  12  Hall  v.  Bristol,  L.  R.  2  C.  P.  322, 
C.  B.  N.  S.  790,  31  L.  J.  C.  P.  316;  36  L.  J.  C.  P.  110,  15  L.  T.  572,  15 
Brine  v.  Great  Western  R.  R.  Co.,  W.  R.  404,  16  Eng.  Rul.  Cas.  551. 
2  B.  &  S.  402,  31  L.  J.  Q.  B.  101;  Thus  an  interference  with  the  flow 
Biscoe  v.  Great  Eastern  R.  R.  Co.,  of  waters  is  not  a  ground  for  com- 
L.  R.  16  Eq.  636,  21  W.  R.  908 ;  pensation  if  it  is  not  such  an  inter- 
London,  etc.,  R.  R.  Co.  v.  Truman,  ference  as  would  have  been  action- 
11  App.  Cas.  45,  55  L.  J.  Ch.  354;  able  at  common  law.  Rex  v.  Bris- 
Southwark,  etc.,  Water  Co.  v.  tol  Dock  Co.,  12  East  429;  but  an 
Wandsworth  Board  of  Works,  owner  may  recover  compensation 
(1898)  2  Ch.  603,  67  L.  J.  Ch.  657;  under  the  statute  for  a  flooding  of 
Roberts  v.  Charing  Cross,  etc.,  R.  private  land;  Ware  v.  Regent's 
R.  Co.,  87  L.  T.  732.  Canal  Co.,  3  DeG.  &  J.  212,  28  L.  J. 

6.  Glover  v.  North  Staffordshire  Ch.  153 ;  or  for  diminishing  a  flow 
R.  R.  Co.,  16  Q.  B.  912,  20  L.  J.  of  water  to  which  he  has  a  pre- 
Q.  B.  376;  Caledonian  R.  R.  Co.  v.  scriptive  right;  Mortimer  v.  South 
Ogilvy,  2  Macq.  H.  L.  (Sc.)  229,  7  Wales  R.  R.  Co.,  1  E.  &  E.  375,  27 
Jur.  N.  S.  475 ;  Re  Penny,  etc.,  R.  L.  J.  Q.  B.  129 ;  Bush  v.  Trowbridge 
R.  Co.,  7  E.  &  B.  660,  26  L.  J.  Q.  B.  Waterworks  Co.,  L.  R.  10  Ch.  459, 
225 ;  Caledonian  R.  R.  Co.  v.  Walk-  44  L.  J.  Ch.  235,  645 ;  Stone  v.  Yeo- 
er's  Trustees,  7  App.  Cas.  259,  46  vil,  2  C.  P.  D.  99,  46  L.  J.  C.  P.  137 ; 
L.  T.  826;  Fleming  v.  Newport  R.  Page  v.  Kettering  Waterworks  Co., 
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the  statutory  procedure  for  compensation  is  a  mere  substi- 
tute for  the  common  law  action  which  the  owner  would 
have  but  for  the  statutory  authority  which  justifies  the 
acts  which  caused  the  injury.  The  action  which  would 
otherwise  lie  must  be  a  private  one;  if  the  injury  is  one 
which  if  unauthorized  could  be  redressed  only  by  a  crim- 
inal prosecution  or  by  proceedings  instituted  by  the  attor- 
ney-general, it  does  not  come  within  the  provisions  of  the 
statute.7  For  this  reason  when  access  is  cut  off  from  lands 
or  premises  to  a  highway  or  a  navigable  river,  upon 
which  such  lands  or  premises  immediately  abut,  since  this 
is  an  injury  for  which  a  private  action  would  lie  at  com- 
mon law,  the  owner  is  entitled  to  compensation.8  So  also 
he  is  entitled  to  compensation  for  the  obstruction  of  a  pri- 
vate way  over  which  he  has  an  easement  of  passage ; 9  but 
he  is  not  entitled  to  recover  for  the  obstruction  of  a  high- 
way at  a  point  not  in  front  of  or  near  his  premises,  although 
he  may  have  frequent  occasion  to  use  the  way  at  this  point, 
since  the  injury  in  such  case  is  a  public  one.10  It  has  been 
held  however  that  if  the  obstruction  is  so  near  his  prem- 
ises, that  the  interference  with  direct  access  will  diminish 
the  value  of  his  property  irrespective  of  any  particular 

8  Times  L.  R.  228 ;  interference  with  in  front  of  the  premises  in  ques- 
privacy  by  the  construction  of  a  rail-  tion)  ;  Buccleuch  v.  Metropolitan 
road  embankment  is  not  ground  for  Board  of  Works,  L.  R.  5  H.  L.  418, 
compensation,  Re  Penny,  etc.,  R.  R.  41  L.  J.  Ex.  137;  Lyon  v.  Fish- 
Co.,  7  E.  &  B.  660,  26  L.  J.  Q.  B.  mongers  Co.,  1  App.  Cas.  662,  46 
225,  but  deprivation  of  lateral  sup-  L.  J.  Ch.  68  (see  supra,  §  140). 
port  clearly  is.  Metropolitan  Board  9.  Glover  v.  North  Staffordshire 
of  Works  v.  McCarthy,  L.  R.  7  H.  L.  R.  R.  Co.,  16  Q.  B.  912,  20  L.  J. 
243,  43  L.  J.  C.  P.  385 ;  Gillard  v.  Q.  B.  376 ;  Barnard  v.  Great  West- 
Cheshire  Lines  Committee,  32  W.  R.  em  R.  R.  Co.,  86  L.  T.  798,  66  J.  P. 
943;  Johnson  v.  Sutton,  etc.,  Gas  568;  Furness  Ry.  Co.  v.  Cumber- 
Co.,  (1899)  2  Q.  B.  217,  68  L.  J.  Ch.  land  Co-operative  Building  Society, 
457.  52  L.   T.   144    (although   other  ac- 

7.  This  was  established  as  early  cess  remained). 

as  1810,  in  a  case  arising  under  a  10.  Regina  v.  London  Docks  Co., 

special     statute.     Rex     v.     Bristol  5   A.   &   E.    163,    6   N.   &   M.    390; 

Dock  Co.,  12  East.  429.  Ricket   v.   Metropolitan   R.   R.   Co., 

8.  Regina  v.  Eastern  Counties  R.  L.  R.  2  H.  L.  175,  36  L.  J.  Q.  B. 
R.  Co.,  2  Q.  B.  347,  11  L.  J.  Q.  B.  205;  Regina  v.  Metropolitan  Board 
66,  178;  Macey  v.  Metropolitan  of  Works,  L.  R.  4  Q.  B.  358,  38 
Board  of  Works,  33  L.  J.  Oh.  377,  L.  J.  Q.  B.  201.  The  existence  of 
10  L  T  66 ;  Beckett  v.  Midland  R.  this  rule  was  stated  or  assumed 
R  Co.,  L.  R.  3  C.  P.  82,  37  L.  J.  by  all  the  judges  in  the  cases  in 
C.  P.  11  (in  this  case  the  highway  the  following  note. 

was  narrowed  on  its  opposite  side 
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use  that  may  be  made  of  it,  he  is  entitled  to  compen- 
sation,11 on  the  ground  that  at  common  law  any  person 
who  suffered  an  injury  "  beyond  that  of  his  fellow  citi- 
zens ' '  by  the  unlawful  obstruction  of  a  highway  was  enti- 
tled to  maintain  a  private  action  against  the  person  causing 
the  obstruction.12 

While  common  law  liability  is  essential  to  establish  a 
claim  for  compensation,  the  converse  is  not  true ;  an  injury 
that  would  be  actionable  at  common  law  is  not  ground  for 
compensation  unless  it  complies  with  the  third  and  fourth 
requirements,  namely — 

3.  The  damage  or  loss  must  be  to  the  value  of  the  prop- 
erty, a  damage  which  would  be  sustained  by  any  person 
who  was  the  owner,  to  whatever  use  he  might  think  proper 
to  put  the  property,  and  not  merely  a  personal  loss  or 
inconvenience,  or  damage  to  the  business  conducted  upon 
the  property.13  That  the  damage  is  temporary  and  inci- 
dent to  the  period  of  construction  is  however  no  ground 
for  denying  compensation  if  it  satisfies  the  requirements 
of  law  in  other  respects.14 

4.  The  damage  or  loss  must  result  from  the  construction 
of  the  works,  and  not  from  their  use.  Even  actual  struc- 
tural damage  to  a  house  from  the  vibration  caused  by  the 
operation  of  a  steam  railroad  does  not  come  within  the 
statute.15  So  also  the  obstruction  of  a  highway  by  a  rail- 
road crossing,  although  so  near  the  premises  of  an  owner 

11.  In     Metropolitan     Board    of  fare   of    the   city    and   substituted 

Works  v.  McCarthy,  L.  R.  7  H.  L.  therefor  a,  deviated  road  with  steep 

243,  43  L.  J.  C.  P.  385,  an  owner  of  gradients,  the  owners  were  entitled 

premises    abutting    upon    a    street  to  compensation, 

was  allowed  compensation  for  the  12.  Iveson  v.  Moore,  1   Salk.  15, 

closing  up  of  a  dock  directly  across  1  Ld.  Raym.  486 ;  Ashby  v.  White, 

the  street,  and  the  court  approved  1  Smith's  Leading  Cases,  185,  212. 

Chamberlain  v.  West  End,  etc.,  R.  For   a    detailed   discussion   of   this 

R.  Co.,  2  B.  &  S.  605,  32  L.  J.  Q.  B.  subject,  see  infra,  §  323. 

173,    in    which    compensation    had  13.  Ricket  v.  Metropolitan  R.  R. 

been  allowed  when  a  railroad  across  Co.,   L.   R.   2   H.   L.   175,   36   L.   J. 

a  high  road  made  access  to  houses  Q.  B.  205. 

on   the   road   less   convenient.     In  14.  Metropolitan  Board  of  Works 

Caledonian    Ry.    Co.     v.    Walker's  v.  McCarthy,  L.  R.  7  H.  L.  243,  43 

Trustees,  7  App.  Cas.  259,  46  L.  T.  L.  J.  C.  P.  385;  Ford  v.  Metropoli- 

826,  the  House  of  Lords  held  that  tan  R.  R.  Co.,  17  Q.  B.  D.  12,   55 

when  a  railroad  embankment  cross-  L.  J.  Q.  B.  296. 

ing  a  public  street  cut  off  the  most  15.  Hammersmith   R.    R.    Co.    v. 

convenient  access  from  premises  on  Brand,  L.  R.  4  H.  L.  171,  38  L.  J. 

such  street  to  the  main  thorough-  Q.  B.  265. 
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as  to  have  constituted  a  special  damage  if  caused  by  an 
embankment,  is  not  ground  for  compensation  if  the  cross- 
ing is  at  grade,  since  the  obstruction  in  such  a  case  is  caused 
by  the  passing  of  trains  and  not  by  the  rails.16 

What  is  considered  as  the  best  concise  statement  of  lia- 
bility under  the  English  statutes  was  first  put  forward  by 
Mr.  Thesiger  in  1874  in  his  argument  as  counsel  in  the 
case  of  Metropolitan  Board  of  Works  v.  McCarthy,1,1  and 
was  that 

"  where  by  the  construction7  of  works  there  is  a  phys- 
ical interference  with  any  right,  public  or  private, 
which,  the  owners  or  occupiers  of  property  are  by  law 
entitled  to  make  use  of,  in  connection  with  such  prop- 
erty, and  which  gives  an  additional  market  value  to 
such  property,  apart  from  the  uses  to  which  any  par- 
ticular owner  or  occupier  might  put  it,  there  is  a  title 
to  compensation,  if,  by  reason  of  such  interference,  the 
property,  as  a  property,  is  lessened  in  value." 

Lord  Cairns  accepted  the  definition  as  it  stood,  and  Lord 

Chelmsford  with  this  qualification : 

"  that  where  the  right  which  the  owner  of  the  house 
is  entitled  to  exercise  is  one  which  he  possesses  in 
common  with  the  public,  there  must  be  something 
peculiar  to  the  right  in  its  connection  with  the  house 
to  distinguish  it  from  that  which  is  enjoyed  by  the 
rest  of  the  world." 

This  construction  of  the  statute  has  been  generally 
accepted  in  England,  and  has  had  great  influence  in  this 
country  as  well.18 

§  309.  Compensation  for  Damage  to  Land  under  the  Mas- 
sachusetts Statutes. 

The  practice  of  including  in  the  general  statutes  relat- 
ing to  the  laying  out  of  public  improvements  a  provision 
for  the  payment  of  compensation  when  a  tract  of  land  was 

16   Caledonian  Ry.  Co.  v.  Ogilvy,  17.  L.  R.   7  H.  L.   243,  43  L.  J. 

2  Macq.   H.  L.    (Sc.)    229,   7  Jur.      C.  P.  385. 
N.  S.   475;  Caledonian  Ry.  Co.  v.  18.  Infra,  §  312. 

Walker's  Trustees,  7  App.  Cas.  259, 
278,  46  L.  T.  826. 
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damaged,  although  no  part  of  it  was  taken,  was  adopted 
many  years  earlier  in  Massachusetts  than  in  England.  As 
early  as  1639  it  was  provided  that  in  the  laying  out  of  pub- 
lic ways  ' '  no  damage  be  done  to  any  man  without  due 
recompense  "  and  similar  enactments  have  ever  since  been 
in  force.  The  principles  by  which  such  statutes  were  to 
be  interpreted  were  evolved  in  Massachusetts  without  the 
aid  of  any  outside  precedents  except  the  analogies  of  the 
common  law.  The  subsequent  English  decisions  upon  sim- 
ilar statutes  were  not  followed  in  Massachusetts  in  so  far 
as  they  differed  from  the  principles  previously  adopted  by 
the  courts  of  that  state.19  The  courts  of  the  states  which 
have  in  recent  years  adopted  as  part  of  their  fundamental 
law  the  Massachusetts  practice  of  awarding  compensation 
when  property  is  damaged  for  the  public  use  have  been  to 
a  great  extent  influenced  by  the  Massachusetts  decisions 
in  interpreting  such  law,  and  a  rather  detailed  study  of 
the  Massachusetts  decisions  upon  this  subject  will  there- 
fore prove  helpful. 

The  mill  acts  in  Massachusetts,  which  date  back  to  1713, 
were  intended  to  provide  a  remedy  for  the  damages,  result- 
ing from  the  erection  of  dams  in  such  a  manner  as  to  flood 
the  lands  of  upper  riparian  proprietors,  more  convenient 
than  a  series  of  actions  at  common  law,  and  at  the  same 
time  to  make  lawful  the  maintenance  of  dams  in  spite  of 
the  injury  caused  to  other  proprietors.  The  permanent 
flooding  of  private  land  is  in  legal  effect  a  taking,20  and 
although  the  mill  acts  were  justified  in  Massachusetts  as 
a  regulation  of  conflicting  rights  rather  than  as  an  exercise 
of  eminent  domain,21  the  mill  acts  are  not  a  real  example 
of  a  statute  providing  for  an  award  of  damages  when  no 
land  is  taken.  Although  the  mill  acts  were  broad  enough 
to  include  physical  injury  to  land  of  a  character  which 
might  not  in  itself  be  severe  enough  to  constitute  a  taking 
in  the  constitutional  sense,22  they  did  not  extend  to  all 
special  and  peculiar  damages  caused  by  the  erection  of 

19.  See  for  example  Stanwood  v.  22.  Thus  in  Eames  v.  New  Eng- 
Malden,  157  Mass.  17,  31  N.  E.  702,  land  Worsted  Co.,  11  Met.  570,  the 
16  L.  R.  A.  591.  court  said:     "The  rule  admits  all 

20.  Supra,  §  113.  direct    damage,    by    raising    water 

21.  Supra,  §  84.  upon  a  complainant's  land,  as  pre- 
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the  mill,23  or  even  of  the  dam,24  but  only  to  such  as  were 
directly  caused  by  flowing.  The  cases  under  the  mill  acts 
therefore  are  not  considered  precedents  of  much  value  in 
determining  the  meaning  of  "  damage  "  in  more  liberal 
statutes.  The  mill  acts  did  however  establish  the  prin- 
ciple that  a  remedy  provided  by  statute  for  damage  caused 
by  improvements  erected  for  the  public  good  is  exclusive.25 
The  statutes  providing  for  the  laying  out  of  highways 
continuing  the  principle  established  in  early  colonial  times 
have  since  1824  contained  a  clause  to  the  effect  that 

"  in  estimating  the  damages  sustained  by  any  person 
in  his  property,  the  jury  shall  take  into  consideration 
all  the  damage  done  to  the  complainant,  whether  by 
taking  his  property  or  by  injuring  it  in  any  manner. ' ' 

Similarly  it  was  provided  in  1833  that 

' '  every  railroad  corporation  shall  be  liable  to  pay  all 
damages  that  shall  be  occasioned  by  laying  out  and 
making  and  maintaining  their  road,  or  by  taking  any 
land  or  materials." 

Turnpike  companies  were  liable  in  the  same  manner  as 
was  provided  in  the  case  of  highways,  and  provision  for 

venting  all  valuable  growth,  or  by  which  would  occasion  noxious 
saturating  it,  so  as  to  render  it  smells,  or  uncomfortable  noises,  or 
unfit  to  produce  good  grass;  by  other  means  of  annoyance  to  a 
separating  one  part  of  the  com-  neighborhood  by  attracting  a  bad 
plainant's  land  from  another,  so  as  population,  increasing  taxation,  or 
to  render  bridges  or  causeways  nee-  causing  pauperism  and  mendicity, 
essary ;  or  other  direct  damage."  cannot  be  taken  into  consideration 
So  also  in  Monson,  etc.,  Mfg.  Co.  to  enhance  the  damages  in  favor  of 
v.  Fuller,  15  Pick.  554,  it  was  held  the  person  whose  land  is  flowed." 
that  damages  to  land  by  percolation  24.  It  was  held  in  Eames  v.  New 
might  be  recovered.  England  Worsted  Co.,  11  Met.  570, 
23.  In  Palmer  Co.  v.  Ferrill,  17  and  Fuller  v.  Chicopee  Mfg.  Co.,  16 
Pick.  58,  decided  in  1835,  the  court  Gray  46,  that  an  owner  of  lands 
said  (at  page  64)  :  "  No  damage  not  flowed  but  injured  by  noxious 
can  be  given  for  injury  done  to  the  odors  arising  from  land  that  was 
land-owner's  estate,  except  for  flowed  could  not  recover  under  the 
flowing,  by  the  establishment  of  a  statute.  If  the  odors  constituted  a 
manufacturing  village,  could  it  be  nuisance  he  had  his  remedy  at  corn- 
shown  ever  so  clearly  that  actual  mon  law ;  otherwise  it  was  damnum 
damage  would  be  occasioned  by  it.  absque  injuria. 
If  such  establishment  were  in  point  25.  Stowell  v.  Flagg,  11  Mass. 
of  law  a  nuisance,  the  land-owner  364  (decided  in  1814).  See  also  to 
would  have  another  remedy ;  but  if  the  same  effect,  Cotton  v.  Poeasset 
it  should  not  amount  to  a  nuisance  Mfg.  Co.,  13  Met.  429,  434 ;  McNally 
he  would  be  without  remedy.  Any  v.  Smith,  12  Allen  455. 
injury   arising  from   manufactories 
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the  payment  of  all  damages  was  included  in  the  various 
special  acts  authorizing  the  laying  out  of  canals.26 

As  highways  and  turnpikes  were  laid  out  in  early  times 
without  much  regard  to  easy  grades,  little  injury  was 
inflicted  upon  neighboring  land  by  the  construction  of  such 
ways,  and  cases  in  which  damages  were  claimed  when  no 
land  was  taken  were  infrequent ;  but  when  the  state  began 
to  be  covered  with  a  net-work  of  railroads,  which  neces- 
sarily required  much  cutting  and  filling  to  establish  a  rea- 
sonably level  road-bed,  and  which  inflicted  other  injury 
upon  neighboring  land,  cases  in  which  damages  were 
claimed  when  no  land  was  taken  became  more  common. 
It  was  first  held  in  1841  that  the  railroad  act  required 
compensation  in  cases  in  which  no  land  was  taken.  In  the 
case  in  which  this  question  arose,27  the  petitioner's  house 
was  damaged  by  the  necessary  operation  of  blasting  a  ledge 
of  rock.    The  court,  through  Shaw,  C.  J.,  said 

"It  is  not  now  necessarily  a  question,  whether  the 
property  of  an  individual,  thus  necessarily  and  injuri- 
ously affected,  and  in  effect  withdrawn  from  the  profit- 
able use  and  beneficial  control  of  the  owner,  is  appro- 
priated to  public  uses,  within  the  provision  of  the  10th 
article  of  the  declaration  of  rights.  It  was  quite  com- 
petent for  the  legislature,  in  providing  for  the  prosecu- 
tion of  a  great  public  work,  to  require  compensation 
to  be  made  to  persons  injuriously  affected  by  it,  though 
not  a  case  coming  within  the  express  requisitions  of 
the  bill  of  rights.    *    *    * 

"  The  court  are  of  opinion,  that  the  provision  is 
broad  enough  to  embrace  damage  done  to  real  estate, 
like  that  which  the  petitioner  has  sustained.  It  is 
like  the  case  of  a  house  situated  on  the  brink  of  a  deep 
cutting,  so  as  to  become  insecure,  and  so  that  it  is  nec- 
essary to  remove  it.  It  is  a  damage  occasioned  by  the 
laying  out  and  making  of  the  road." 

This  decision  was  approved  in  later  cases,28  and  the 
principle  was  extended  so  as   to   establish  the   right  to 

26.  This  remedy  was  held  to  be  27.  Dodge  v.  Essex  County  Corn- 
exclusive.       Stevens    v.     Middlesex  missioners,  3  Met.  380. 
Canal,  12  Mass.  466 ;  Heard  v.  Mid-  28.  Ashby  v.  Eastern  R.   R.   Co., 
dlesex  Canal,  5  Met.  81.  5  Met.  368 ;  Babcock  v.  Western  R. 
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recover  damages  when  a  railroad  company,  in  raising  a 
highway  to  pass  over  its  tracks,  interfered  with  the  access 
from  the  adjoining  lands  to  the  highway,  and,  by  excavating 
for  its  road-bed,  drained  a  well  upon  such  land.29  It  was 
thus  settled  that  any  direct  or  physical  injury  to  land  by 
the  laying  out  and  construction  of  a  railroad  came  within 
the  protection  of  the  statute,30  whether  or  not  it  was  such 
an  injury  as  would  have  been  actionable  at  common  law 
if  inflicted  by  a  private  owner.  In  1849  it  was  held  that 
a  wharf -owner  upon  a  navigable  stream  could  not  recover 
for  the  obstruction  of  the  stream  by  a  bridge,  because  this 
was  the  mere  regulation  of  a  public  right,31  but  the  dis- 
tinction between  general  and  special  damage  was  first 
clearly  pointed  out  in  1852,  in  a  case  in  which  damages  were 
claimed  because  a  railroad  crossed  a  highway  at  grade  near 
the  premises  in  question,  and  thus,  by  making  it  incon- 
venient to  use  the  highway,  diminished  the  market  value 
of  the  land.  The  court  held  that  this  damage  was  too 
remote  and  consequential  to  be  recovered,  and  that  it  was 
common  to  the  whole  community,  although  the  petitioners 
in  this  case  might  suffer  it  more  greatly  in  degree  than 
.others,  and  added  that  "  the  law  does  not  propose  to  grant 
indemnity  for  all  losses  occasioned  by  the  laying  of  a  rail- 
road "  and  that  "no  damage  can  be  assessed  for  losses 

E.  Co.,  9  Met.  553    (turning  water  loss  by  it,  it  was  a  damage  arising 

by    culverts   upon   adjoining   land;  from  a  partial  impediment  in  the 

apparently  within  the  statute).  use  of  a  public  right,  a  damage  sus- 

29.  Parker  v.  Boston  &  Maine  K.  tained  by  them  in  common  with  all 
R,  3  Cush.  107,  50  Am.  Dec.  709.  the  rest  of  the  community,  and  for 

30.  Curtis  v.  Eastern  R.  R.  Co.,  which  they  could  have  no  claim  for 
.  14  Allen  55  (turning  a  water-  damage."  In  Thayer  v.  New  Bed- 
course  upon  adjoining  land,  if  rea-  ford  R.  R.  Co.,  125  Mass.  253,  it 
sonably  necessary),  S.  O.  98  Mass.  was  held  that  a  wharf  owner  ac- 
428;  Sheldon  v.  Boston  &  Albany  quired  no  private  right  in  a  navi- 
R.  R.  Co.,  172  Mass.  180,  51  N.  E.  gable  stream  by  twenty  years'  use, 
1078    (draining  well).  and   could   not   recover   if   naviga- 

31.  Davison  v.  Boston  &  Maine  tion  was  cut  off  by  a  railroad 
R.  R.,  3  Cush.  91,  106.  See  also  bridge,  and  in  Blackwell  v.  Old 
Boston,  etc.,  R.  R.  Co.  v.  Old  Col-  Colony  R.  R.  Co.,  122  Mass.  1,  that 
ony  R.  R.  Co.,  12  Cush.  605,  in  the  damage  was  not  special  and 
which  it  was  held  that  the  con-  peculiar  merely  because  there  was 
struction  of  a  railroad  across  navi-  but  one  wharf  above  the  bridge, 
gable  waters  so  close  to  a  wharf  See  also  Dwyer  v.  New  York,  etc., 
that  a  vessel  could  not  lie  there  R.  R.  Co.,  209  Mass.  419,  95  N.  E. 
was  not  a  damage,  the  court  saying:  850.  Pollution  of  a  stream  is  how- 
"  If  the  petitioners  sustained  any  ever  special  damage,  which  may  be 
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arising  directly  or  indirectly  from  the  diversion  of  travel 
*  *  *  nor  for  the  inconveniences  which  the  public  may 
suffer  in  common."32 

In  1869  it  was  held  that  the  depreciation  in  the  market 
value  of  a  tract  of  land,  by  the  proximity  of  the  railroad, 
when  no  part  of  it  was  taken,  was  not  a  ground  for  dam- 
ages, since  the  annoyances  to  the  landowner  in  such  a  case 
are  the  same  in  kind  as  those  which  are  suffered  by  the 
whole  community,  the  court  saying, 

"  The  fact  that  land,  lying  upon  or  near  the  loca- 
tion of  the  railroad,  is  thereby  rendered  less  desirable 
for  the  erection  of  dwellings  or  other  buildings,  and  of 
less  market  value  in  consequence,  does  not  furnish  an 
independent  ground  for  the  recovery  of  damages."33 

Since  then  it  has  been  held  that  damages  resulting  from 
a  change  of  the  grade  of  a  railroad  from  that  at  which  it 
had  been  originally  constructed  cannot  be  recovered  under 
the  statute,  upon  the  ground  that  compensation  for  possible 
changes  in  grade  was  included  in  the  original  award;34 
and  it  was  intimated  in  the  same  case  that  the  injury  to  a 
parcel  of  land,  no  part  of  which  was  taken,  by  an  increased 
flow  of  surface  water  or  impairment  of  light  and  air  from 
the  original  construction  of  a  railroad  upon  a  high  embank- 
ment would  not  be  ground  for  recovery.  That  a  railroad 
is  not  liable  under  the  statute  for  erecting  a  high  embank- 
ment in  such  a  way  as  to  cut  off  the  view  from  premises  one 
hundred  and  sixty  feet  distant  was  settled  by  a  recent 
case,  although  the  court  was  careful  to  say  that  it  did  not 
determine  that  in  no  case  could  there  be  a  special  and 
peculiar  damage  resulting  from  such  a  cause.35 

As  already  stated,  a  railroad  company  was  early  held  to 
be  liable  under  the  statute  for  obstructing  access  from 

recovered  under  the  statute.    Todd  34.  Cassidy  v.  Old  Colony  R.  R. 

v.  Old  Colony  R.  R.  Co.,  194  Mass.  Co.,  141  Mass.  174,  5  N.  E.  142,  and 

302,  306,  80  N.  E.  462.  see  also  McKeon  v.   New  England 

32.  Proprietors  of  Locks  &  Canals  R.  R.  Co.,  199  Mass.  292,  85  N.  E. 
v.  Nashua,  etc.,  R.  R.  Co.,  10  Cush.  475,  20  L.  R.  A.   (N.  S.)   1061. 

385.  35.  Howell  v.  New  York,  etc.,  R. 

33.  Presbry  v.  Old  Colony,  etc.,  R.  Co.,  221  Mass.  169,  108  N.  E.  934. 
R.  R.  Co.,  103  Mass.  1,  6.    See  also 

Wellington  v.  Boston  &  Maine  R.  R., 
158  Mass.  185,  33  N.  E.  393. 
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abutting  property  to  a  street  by  raising  the  grade  of  the 
street  in  order  to  carry  it  over  the  railroad,  but  not  for 
obstructing  passage  along  the  street  by  crossing  it  with  its 
tracks.  More  recently  it  has  been  held  that  recovery  may 
be  had  for  cutting  off  a  private  way,36  and  for  rendering 
impassible,  if  only  temporarily,  the  only  approach  to  prem- 
ises by  means  of  a  public  way,  even  if  the  obstruction  does 
not  occur  in  front  of  the  premises  in  question,37  so  far  as 
the  injury  so  caused  is  to  rental  value  rather  than  to  busi- 
ness ; 38  but  recovery  cannot  be  had  for  raising  the  grade  of 
a  public  way,  by  an  owner  of  land  not  abutting  upon  the 
portion  raised  even  if  the  only  approach  to  his  premises 
is  over  the  portion  raised,  since  the  inconvenience  from  the 
use  of  the  way  at  a  steeper  grade  is  the  same  in  kind  as 
suffered  by  the  public  generally.39 

For  injuries  to  land  inflicted  by  the  construction  of  a 
railroad  in  accordance  with  law,  even  if  they  are  such  as 
would  be  actionable  at  common  law,  the  statutory  remedy 
is  exclusive,  and  the  owner  of  the  land  so  injured  cannot 
maintain  an  action  at  common  law;40  but  for  injuries  which 
are  unnecessary,  or  due  to  negligence,41  or  which  are  out- 
side the  authority  conferred  by  statute,  or  inflicted  by  the 
railroad  company  while  acting  in  disregard  of  statutory 
requirements  imposed  for  the  protection  of  the  land-owner, 
the  common  law  remedies  are  available.42  If,  however,  the 
owner  waives  the  illegality  and  petitions  for  damages  under 
the  statute,  and  the  corporation  had  the  right  to  inflict  the 
injury,  it  is  estopped  to  set  up  as  a  defense  that  it  has 

36.  Cornell-Andrews  Smelting  Co.  Curtis  v.  Eastern  R.  R.  Co.,  14 
v.  Boston,  etc.,  R.  R.  Co.,  202  Mass.  Allen  55,  98  Mass.  428;  Bigelow  v. 
585,  89  N.  E.  118,  209  Mass.  298,  95  Union  Freight  R.  R.  Co.,  137  Mass. 
N.  E.  887,  215  Mass.  384,  101  N.  E.  478 ;  Todd  v.  Old  Colony  R.  R.  Co., 
1061,  Ann.  Cas.  1914  C.  1266.  194  Mass.  302,  80  N.  E.  462. 

37.  Putnam  v.  Boston,  etc.,  R.  R.  41.  Estabrooks  v.  Peterborough, 
Co.,  182  Mass.  351,  65  N.  E.  790 ;  etc.,  R.  R.  Co.,  12  Cush.  224 ;  Mellen 
Bailey  v.  Boston,  etc.,  R.  R.  Co.,  182  v.  Western  R.  R.  Co.,  4  Gray  301 ; 
Mass.  537,  66  N.  E.  203.  Curtis    v.    Eastern    R.    R.    Co.,    14 

38.  Bailey  v.  Boston,  etc.,  R.  R.  Allen  55,  98  Mass.  428;  Bryant  v. 
Co.,  182  Mass.  537,  66  N.  E.  203.  Bigelow  Carpet  Co.,  131  Mass.  491, 

39.  Putnam  v.  Boston,  etc.,  R.  R.  499. 

Co.,  182  Mass.  351,  65  N.  E.  790.  42.  Hazen  v.  Boston  &  Maine  R. 

40   Dodge  v.  Essex  County  Com-  R.,  2  Gray  574;  Brewer  v.  Boston, 

missioners,   3  Met.  380;  Mellen  v.  etc.,  R.  R.  Co.,  113  Mass.  52. 
Western  R.  R.   Co.,   4   Gray   301; 
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failed  to  comply  with  the  requirements  of  law;43  but  if 
the  act  complained  of  is  outside  the  limits  of  its  statutory 
authority,  the  only  remedy  of  the  injured  party  is  an  action 
at  common  law,  and  the  statutory  procedure  cannot  be 
resorted  to,  even  at  the  option  of  the  land-owner.44 

For  reasons  already  suggested,  the  laying  out  of  a  new 
highway  does  not  ordinarily  inflict  injury  upon  land  situ- 
ated at  any  considerable  distance  from  the  way,  so  that 
controversies  are  not  apt  to  arise  with  much  frequency 
between  the  public  authorities  and  the  owners  of  lands  no 
part  of  which  is  taken  for  the  way.  In  the  few  cases  that 
have  arisen  under  the  highway  act  the  principles  estab- 
lished under  the  railroad  act  were  applied ;  damages  for  an 
injury  that  were  special  and  peculiar  might  be  recovered, 
even  if  it  was  not  such  an  injury  as  was  actionable  at  com- 
mon  law.45    The    same    distinction   between   liability   at 


43.  Parker  v.  Boston  &  Maine  R. 
B.,  3  Cush.  107,  50  Am.  Dec.  709. 

44.  Peabody  v.  Boston,  etc.,  B.  B. 
Co.,  181  Mass.  76,  62  N.  E.  1047; 
McKeon  v.  New  England  B.  B,  Co., 
199  Mass.  292,  85  N.  E.  475,  20 
L.  B.  A.  (N.  S.)  1061. 

45.  In  Marsden  v.  Cambridge,  114 
Mass.  490,  a  street  was  laid  out 
through  one-half  of  a  double  house, 
the  two  halves  being  owned  in  sev- 
eralty by  different  persons,  and  it 
was  held  that  the  owner  of  the  half 
left  standing,  no  part  of  whose  land 
was  taken,  might  recover  under  the 
statute  the  cost  of  shoring  it  up, 
whatever  his  legal  rights  might 
have  been  as  against  the  owner  of 
the  other  half  of  the  house  if  he 
had  pulled  it  down  on  his  own  ac- 
count, the  court  saying:  "For  the 
continuance  of  that  support  and 
shelter,  of  which  he  was  in  the 
actual  enjoyment,  he  had  at  least 
the  title  and  assurance  arising  from 
mutual  necessity  and  mutual  ad- 
vantage, of  which  no  one  but  his 
neighbor  could  deprive  him."  In 
White  v.  Medford,  163  Mass.  164,  39 
N.  E.  997,  the  rock  upon  plaintiff's 
land  was  shattered  by  blasting  in- 
cidental to  laying  out  a  street 
through  the  same  ledge.  It  was 
held  that  if  the  shattering  was  the 


necessary  effect  of  excavating  the 
roadway  by  reasonable  blasting 
within  its  limits,  the  city  was  liable 
under  the  statute,  whether  the  work 
was  done  by  an  independent  con- 
tractor or  by  its  own  servants.  In 
Flagg  v.  Worcester,  13  Gray  601, 
and  Collins  v.  Waltham,  151  Mass. 
196,  24  N.  E.  327,  it  was  intimated 
that  an  owner  of  land  no  part  of 
which  was  taken  and  which  was  not 
adjacent  to  the  highway  might  re- 
cover under  the  statute  when  the 
way  was  laid  out  for  damages  that 
would  result  from  surface  water 
flowing  from  the  highway  as  it  was 
first  or  might  in  the  future  be 
wrought  or  graded.  In  Hartshorn  v. 
Worcester,  113  Mass.  Ill,  it  was 
held  that  when  a  highway  was  laid 
out  over  a  private  street,  and  at  a 
lower  grade,  the  owners  of  the 
houses  abutting  upon  the  street 
might  recover  for  the  injury  to  the 
lateral  support  of  the  buildings, 
although  this  injury  would  not  be 
actionable  at  common  law;  but  this 
is  not  strictly  a  case  in  which  no 
land  was  taken,  as  it  was  assumed 
that  the  abutters  had  some  estate 
or  interest  in  the  private  street. 
Damage  to  business,  as  distin- 
guished from  the  diminution  in 
rental   value   of   a   parcel   of   real 
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common  law  and  liability  under  the  statute  was  drawn  as  in 
the  case  of  railroads.46 

In  1890  the  commonwealth  instituted  a  policy  of  abolish- 
ing the  more  important  grade  crossings,  and  an  elaborate 
statutory  system  governing  the  work  was  adopted.  It  fre- 
quently became  necessary  to  provide  a  new  location  for  a 
street  in  order  to  carry  it  over  a  railroad  advantageously* 
and  to  construct  such  street  at  an  ascending  grade,  at 
some  points  far  above  the  level  of  the  surrounding  land,  and 
the  question  arose  whether  the  owners  of  land  in  the  vicin- 
ity, no  part  of  which  was  taken,  might  recover  damages  for 
the  construction  of  such  a  street.  It  was  at  first  held  that 
they  could  not,47  partly  on  the  ground  that  damages  should 
ordinarily  not  be  awarded  for  an  injury  from  the  construc- 
tion of  public  works  that  would  not  have  been  actionable  at 
common  law,  and  partly  on  the  phraseology  of  the  statute, 
which  was  not  the  same  as  that  of  the  highway  or  the  rail- 
road act.  There  was  a  strong  dissent,  and  when  the  same 
point  came  before  the  court  again,  the  earlier  case  was 
expressly  overruled.48    It  was  held  that  all  the  statutes  in 

estate  caused  by  temporary  condi-  5  Gray  110;  Parker  v.  Lowell,  11 

tions  affecting  the  uses  to  which  it  Gray  353 ;  Drew  v.  Westfleld,  124 

was  adapted,  including  its  use  in  Mass.  461.    In  Hull  v.  Westfleld,  133 

the  business  then  carried  on  upon  it,  Mass.  433,  it  was  held  that  a  town 

cannot  be  recovered  under  a  stat-  was  not  liable  at  common  law  for 

ute  providing  for  the  payment  of  injuries  from  the  construction  of  a 

damages  to  be  determined  in  the  dyke  to  protect  a  highway,  under 

same  manner  as  in  laying  out  high-  authority  of  a  special  statute  which 

ways.    Nashua  Elver  Paper  Co.  v.  contained  a  provision  for  the  recov- 

Commonwealth,  184  Mass.  279,  68  ery   of   compensation.     A   city   or 

N.   E.    209.  town  is  not  liable  in  any  form  of 

46.  It  was  held  in  Perry  v.  Wor-  action  for  lawfully  constructing  a 

cester,  6  Gray  544,  66  Am.  Dec.  431 ;  highway  across  a  navigable  stream 

Sprague  v.  Worcester,  13  Gray  193 ;  so   as   to  cut  off   access  to   lands 

Wheeler  v.  Worcester,  10  Allen  591,  higher  up.  Brightman  v.  Fairhaven, 

that   damages   might   be  recovered  7  Gray  271 ;  Home  for  Aged  Women 

under  the  statute  for  laying  out  a  v.  Commonwealth,  202  Mass.  422,  89 

highway   across   a   watercourse  in  N.  E.  124,  24  L.  R.  A.   (N.  S.)  79. 

such  a  way  as  to  obstruct  the  flow  See  however  as  to  liability  under 

of  the  same  and  to  flood  upper  ri-  special   statute,    Butchers'    Slaugh- 

narism  land   when  such  obstruction  tering,  etc.,  Association  v.   Boston, 

was  necessary  to  a  reasonable  con-  214  Mass.  254.  101  N.  E.  426. 
struction  of  the  way;  but  if  such         47.  Rand   v.    Boston,    164    Mass. 

obstruction  was  unnecessary  and  the  354,  41  N.  E.  484. 
result  of  negligent  construction  an         48.  Hyde  v.  Fall  River,  189  Mass. 

actton  of  toft  would  lie.     See  also  439,  75  N.  E.  953,  2  I,  R.  A.  (N.  S.) 

Rote   v     Granite   Bridge    Co.,    21  269,  197  Mass.  4,  83  N.  E.  323. 
Pick.  344;  Lawrence  v.  Fairhaven, 
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respect  to  damages  from  the  construction  of  public  works 
were  part  of  a  general  system  applying  to  the  same  class 
of  subjects  and  resting  upon  the  same  reasons,  and  should 
if  possible  be  construed  uniformly,  and  that  under  the  prin- 
ciples established  under  the  railroad  and  highways  acts, 
all  damages  could  be  recovered  which  were  special  and 
peculiar,  as  opposed  to  those  affecting  the  public  generally, 
and  direct,  as  opposed  to  remote  and  consequential.  It  is 
to  be  noted  however  that  there  is  no  liability  under  the 
grade  crossing  acts  unless  there  is  a  taking  of  land  or  an 
easement  in  land,  or  a  change  in  the  grade  or  discontinu- 
ance of  a  public  or  private  way,  and  consequently  that  an 
owner  who  suffers  special  and  peculiar  damage  by  the 
change  of  grade  of  a  railroad  location  or  the  erection  of 
structures  thereon  has  no  remedy  unless  some  land — not 
necessarily  some  of  his  land — is  taken  for  such  purpose.49 
No  provision  was  made  by  statute  for  recovering  dam- 
ages resulting  from  a  change  in  the  grade  of  an  existing 
street  and  not  involving  the  taking  of  additional  land  until 
1836.  Previous  to  then  it  had  been  held  that  there  was  no 
liability  to  an  adjoining  owner  for  lowering  the  grade  of 
a  highway  in  accordance  with  law.50  In  1836  a  statute  was 
enacted,  which  is  still  in  force,51  providing  that  an  owner 
of  land  adjoining  a  highway  might  recover  damages  result- 
ing from  the  raising  or  lowering  of  the  way  or  any  other 
act  done  for  the  purpose  of  repairing  the  same.  Under 
this  statute  there  is  no  liability  except  for  damage  to  land 
adjoining  the  way,  .even  if  other  land  in  fact  suffers  special 
and  peculiar  damage,52  but  a  special  and  peculiar  damage 
to  land  adjoining  the  way  may  be  recovered,  even  if  it 
is  not  such  an  injury  as  would  be  actionable  at  common 
law.53     In  1842  provision  was  made  for  the  recovery  of 

49.  McKeon  v.  New  England  K.  53.  Woodbury  v.  Beverly,  153 
E.  Co.,  199  Mass.  292,  85  N.  E.  Mass.  245,  26  N.  E.  851  (surface 
475,  20  L.  E.  A.    (N.   S.)    1061.  water).    A  town  is  liable  under  the 

50.  Callender  v.  Marsh,  1  Pick.  statute  for  removing  earth  in  front 
418.  of    an    owner's    land    for    the   pur- 

51.  E.  S.,  c.  24,  §  6,  now  E.  L.,  pose  of  using  it  for  repairing  an- 
e.  51,  §  15.  other   part   of   the    way.      Burr    v. 

52.  Jamaica  Pond  Aqueduct  Co.  Leicester,  121  Mass.  241.  The 
v.  Brookline,  121  Mass.  5;  Wilbur  statutory  remedy  is  exclusive. 

v.  Taunton,  123  Mass.  522. 
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damages  from  material-  changes  of  the  grade  and  surface 
of  public  ways  which  since  1836  could  be  made  only  by 
order  of  the  board  having  power  to  lay  out  new  ways,54  and 
which  were  designated  "  specific  repairs,"  as  distinguished 
from  the  "  ordinary  repairs  "  made  as  part  of  the  routine 
duties  of  the  officials  charged  with  keeping  the  public  ways 
safe  for  travel,55  damages  resulting  from  which  were  pro- 
vided for  in  the  earlier  statutes.  The  damages  resulting 
from  specific  repairs  which  might  be  recovered  under  this 
statute  were  not  limited  to  those  suffered  by  estates  adjoin- 
ing the  way,  but  included  all  damages  that  were  special 
and  peculiar.56  An  owner  can  not  however  recover  merely 
because  a  way  upon  which  his  land  abutted  was  raised  at 
some  other  point  and  he  is  consequently  obliged  to  travel 
over  a  steeper  grade,  as  this  is  a  damage  shared  with  the 
public  generally.57  If  during  the  progress  of  the  work  the 
use  of  the  street  is  rendered  less  convenient,  an  abutting 
owner  cannot  recover  damages,  even  if,  because  he  lived 
on  the  street,  he  was  put  to  greater  annoyance  than  other 
persons  who  used  the  way  merely  as  travellers ;  but  if  access 
to  his  building  is  rendered  more  difficult,  this  is  a  special 
and  peculiar  injury  for  which  he  is  entitled  to  recover.58 

If,  when  a  street  has  been  laid  out  and  its  grade  estab- 
lished, the  work  of  bringing  the  street  to  its  established 

54.  St.  1842,  c.  86,  now  R.  L„  Cutter  v.  Boston,  200  Mass.  400,  86 
c.  48,   §§   14,  15.  N-  E-  798   (obstructing  one  of  two 

55.  For  the  distinction  between  private  ways  to  the  street), 
specific  repairs  and  ordinary  re-  57.  Davenport  v.  Dedham,  178 
pairs  see  Bemis  v.  Springfield,  122  Mass.  382,  59  N.  B.  1092;  Daven- 
Mass.  110;  Sisson  v.  New  Bedford,  port  v.  Hyde  Park,  178  Mass.  385, 
137  Mass.  255;  Sullivan  v.  Fall  59  N.  E.  1030;  Putnam  v.  Boston, 
Biver,  144  Mass.  579,  12  N.  E.  553 ;  etc.,  R.  R.  Co.,  182  Mass.  351,  65 
Allen'v.  Gardner,  147  Mass.  452,  18  N.  E.  790.  A  corporation  main- 
N.  E.  222 ;  Bigelow  v.  Worcester,  taining  pipes  in  a  way  by  virtue  of 
169  Mass.  390,  48  N.  E.  1 ;  Dana  v.  a  franchise  from  the  public  authori- 
Boston,  170  Mass.  593,  49  N.  E.  ties  is  not  entitled  to  recover  for 
1013 ;  Albro  v.  Fall  River,  175  Mass.  the  disturbance  of  the  pipes  by  a 
590,  56  N.  E.  894;  Draper  v.  Mayor  change  in  the  grade  of  the  way. 
of  Fall  River,  185  Mass.  142,  69  Natick  Gas  Light  Co.  v.  Natick, 
N.  E.   1068.  175  Mass.  246,  56  N.  E.  292. 

56.  Dana  v.  Boston,  170  Mass.  58.  Putnam  v.  Boston,  etc.,  R.  R. 
593,  49  N.  E.  1013 ;  Munn  v.  Boston,  Co.,  182  Mass.  351,  65  N.  E.  790 ; 
183'  Mass.  421,  67  N.  E.  312  (ob-  Sheehan  v.  Fall  River,  187  Mass. 
structing' private    right   of   way);  356,  361,  73  N.  E.  544. 


§  309       Damages  When  no  Peopebty  is  Taken.  833 

grade  is  not  done  at  once,  or  if  the  street,  though  com- 
pleted, falls  away,  subsequent  construction  to  the  estab- 
lished grade  within  a  reasonable  time  is  part  of  the 
original  construction,  and  not  either  specific  or  ordinary- 
repairs.59  If  however  an  unreasonable  time  elapses  with- 
out the  way  being  brought  to  the  established  grade,  the 
established  grade  will  be  considered  as  abandoned,  and 
when  it  is  desired  to  construct  the  way  as  originally 
planned,  damages  must  be  paid  as  for  a  change  of  grade.66 

When  the  grade  of  a  street  is  raised  by  a  railroad  com- 
pany in  constructing  its  road,  the  damages  may  be  recov- 
ered of  the  company  under  the  statutes  relating  to  rail- 
roads;61 but  for  a  lawful  change  of  grade  not  caused  by 
a  railroad  company,  and  which  is  neither  specific  repairs 
nor  ordinary  repairs,  an  abutter  is  still  without  remedy, 
even  if  he  suffers  special  and  peculiar  injury.62  For  an 
unlawful  change  of  grade  an  abutter  has  a  remedy  at  com- 
mon law.63 

The  statutes  have  since  1785  provided  for  the  payment  of 
damages  resulting  from  the  discontinuance  of  public  ways, 
as  well  as  from  the  laying  out;  but  such  damages  to  be 
recovered  must  be  special  and  peculiar.  If  a  tract  of  land 
abuts  upon  but  one  public  way  which  is  discontinued  in 
front  of  such  land,  the  owner  is  entitled  to  compensation 


59.  Geraghty  v.  Boston,  120  Mass.  of  a  grade  crossing,  the  damages 
416 ;  Brady  v.  Fall  River,  121  Mass.  are  primarily  paid  by  the  city  or 
262;   Garrity  v.  Boston,   161  Mass.  town. 

530,  37  N.  B.  672;  Wooley  v.  Fall  62.  Purinton     v.     Somerset,     174 

River,  220  Mass.  584,  108  N.  E.  367.  Mass.   556,   55  N.   E.   461 ;   Vigeant 

60.  Fernald  v.  Boston,  12  Cush.  v.  Marlborough,  175  Mass.  459,  56 
574 ;  Snow  v.  Provincetown,  109  N.  E.  708 ;  Underwood  v.  Worcester, 
Mass.  123  ;  Lane  v.  Boston,  125  177  Mass.  173,  58  N.  E.  589  ;  Hewett 
Mass.  519;  Cambridge  v.  Middlesex  v.  Canton,  182  Mass.  220,  65  N.  E. 
County  Commissioners,  125  Mass.  42 ;  Laroe  v.  Northampton  St.  Ry. 
529;  Como  v.  Worcester,  177  Mass.  Co.,  189  Mass.  254,  75  N.  E.  255,  4 
543,  59  N.  E.  444;  Shaughnessy  v.  St.  Ry.  Rep.  470;  Hyde  v.  Boston, 
Brockton,  207  Mass.  123,  92  N.  E.  etc.,  St.  Ry.  Co.,  194  Mass.  80,  80 
1001.  N.  E.  517. 

61.  Parker  v.  Boston  &  Maine  63.  Brewer  v.  Boston,  etc.,  R.  R. 
R.  R.,  3  Cush.  107,  50  Am.  Dec.  709 ;  Co.,  113  Mass.  52 ;  Mayo  v.  Spring- 
Gardiner  v.  Boston,  etc.,  R.  R.  Co.,  field,  137  Mass.  70 ;  Peabody  v.  New 
9  Cush.  1.  When  however  a  high-  York,  etc.,  R.  R.  Co.,  187  Mass  489, 
way  is  raised  to  pass  over  a  rail-  73  N.  E.  649. 

road  in  the  course  of  the  abolition 
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so  far  as  such  land  is  diminished  in  value  by.  the  impair- 
ment of  access,64  but  it  has  been  frequently  held  that  land 
which  does  not  abut  upon  the  portion  of  the  street  that  is 
discontinued  and  is  still  accessible  by  other  public  ways 
is  not  specially  damaged.65  Even  if  the  discontinued  por- 
tion of  the  street  is  near  the  parcel  of  land  in  question 
and  the  land  is  left  fronting  upon  a  cul  de  sac  instead  of 
upon  a  thoroughfare  so  that  the  owner  suffers  severe  pecun- 
iary damage,  he  is  not  allowed  to  recover.66  So  also  when 
one  person  owns  two  parcels  of  land  fronting  upon  the 
same  side  of  a  street,  and  a  portion  of  the  street  between 
the  two  parcels  is  discontinued  so  that  the  owner  cannot 
pass  from  one  parcel  to  the  other  except  by  a  circuitous 
route,  his  damage  is  not  considered  special.67  It  has  been 
consistently  held  in  Massachusetts,  in  accordance  with  the 
common  law  rule  as  it  is  understood  in  that  state,  that  the 
right  of  passage  along  a  public  way  is  a  public  right,  and 
that  there  can  be  no  private  action,  and  no  special  and 
peculiar  damage,  from  interference  with  that  right,  even 
in  the  case  of  one  who  by  reason  of  the  situation  of  his  land 
is  injured  much  more  severely  than  the  public  generally.68 

64.  Hallock  v.  Franklin  County,  2  corner,  it  is  not  within  the  protec- 
Met.  558 ;  Fenner  v.  Sheldon,  11  tion  of  the  statute.  Nichols  v.  Rich- 
Met  521,  524;  Perry  v.  Sherborne,  mond,  162  Mass.  170,  38  N.  B.  501. 
11  Cush.  388;  Hawkins  v.  Berk-  66.  Davis  v.  Hampshire  County 
shire  County  Commissioners,  2  Commissioners,  153  Mass.  218,  26 
Allen  254;  Home  for  Aged  Women  N.  E.  848,  11  L.  R.  A.  750. 

v.    Commonwealth,    202   Mass.    422,  67.  Hammond  v.  Worcester  County 

428,  89  N.  E.  124,  24  L.  R.  A.  (N.  S.)  Commissioners,    154   Mass.    509,    28 

79 ;'  Buck  v.  Great  Barrington,  203  N.  E.  902 ;  Nichols  v.  Richmond,  162 

Mass.  372,  89  N.  E.  541.  Mass.  170,  38  N.  E.  501. 

65.  Smith  v.  Boston,  7  Cush.  254;  68.  Thayer  v.  Boston,  19  Pick. 
Castle  v.  Berkshire  County,  11  Gray  511,  31  Am.  Dec.  157 ;  Quincy  Canal 
26 ;  Davis  v.  Hampshire  County  v.  Newcomb,  7  Met  276,  283 ;  Brain- 
Commissioners,  153  Mass.  218,  26  ard  v.  Connecticut  River  R.  R.  Co., 
N.  E.  848,  11  L.  R.  A.  750 ;  Ham-  7  Cush.  502 ;  Blood  v.  Nashua,  etc., 
mond  v.  Worcester  County  Commis-  R.  R.  Co.,  2  Gray  137 ;  Brightman 
sioners,  154  Mass.  50s>,  28  N.  E.  v.  Fairhaven,  7  Gray  271;  Harvard 
902;  Stanwood  v.  Maiden,  157  College  v.  Stearns,  15  Gray  1;  Harts- 
Mass  17,  31  N.  E.  702,  16  L.  R.  A.  horn  v.  South  Reading,  3  Allen  501 ; 
591-  Nichols  v.  Richmond,  162  Willard  v.  Cambridge,  3  Allen  574; 
Mass  170,  38  N.  E.  501;  Natick  Fall  River  Iron  Works  Co.  v.  Old 
Gas  Light'  Co.  v.  Natick,  175  Mass.  Colony  R.  R.  Co.,  5  Allen  221 ;  Bray- 
246  251  56  N.  E.  292 ;  Hyde  v.  ton  v.  Fall  River,  113  Mass.  218,  229, 
Fall  River,  189  Mass.  439,  75  N.  E.  18  Am.  Rep.  470 ;  Blackwell  v.  Old 
953  2  L.  'it.  A.  (N.  S.)  269.  If  Colony  R.  R.  Co.,  122  Mass.  1 ;  Pear- 
the'  land  abuts  on  the  discontinued  son  v.  Allen,  151  Mass.  79,  83,  23 
portion  of  the  street  only  at  one  N.  E.   731,  21   Am.   St.  Rep.   426; 
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An  owner  may  recover  however  if  lie  suffers  special  damage, 
even  if  Ms  property  does  not  abut  upon  the  discontinued 
portion  of  the  way ;  as  when  the  portion  discontinued  is  the 
only  outlet  of  his  premises,69  or  when  his  premises  are  con- 
nected with  the  discontinued  portion  by  a  private  way.70 
On  the  other  hand  he  may  not  be  entitled  to  recover  even  if 
his  land  does  abut  upon  the  discontinued  portion  of  the  way, 
if  his  access  to  the  public  ways  of  the  town  remains  sub- 
stantially unimpaired.71 

No  one  has  a  right  to  recover  for  the  discontinuance  of  a 
public  way  unless  he  can  show  that  some  parcel  of  his  land 
is  diminished  in  value  by  the  discontinuance.72  A  corpora- 
tion maintaining  wires,  pipes  or  rails  in  a  street  under  a 
franchise  from  the  public  authorities  is  consequently  not 
entitled  to  damages  if,  by  reason  of  the  discontinuance  of 
the  street,  such  structures  are  no  longer  available  for  use.73 
"Whether  an  abutter  may  recover  for  the  loss  of  his  connec- 
tions with  the  pipes  and  wires  in  a  street  by  the  discon- 
tinuance of  the  street  if  such  loss  diminishes  the  value  of 


Shaw  v.  Boston,  etc.,  R.  E.  Co.,  159 
Mass.  597,  35  N.  E.  92 ;  Robinson  v. 
Brown,  182  Mass.  266,  65  N.  B.  377 ; 
Eaton  v.  Locke,  202  Mass.  324,  88 
N.  E.  838 ;  Dwyer  v.  New  York,  etc., 
R.  R.  Co.,  209  Mass.  419,  95  N.  E. 
850.  So  also  under  the  statute  pro- 
viding that  anyone  injured  in  his 
person  or  property  by  a  defect  or 
want  of  repair  in  a  highway  may 
recover  his  damages ,  from  the  city 
or  town  bound  to  keep  such  way 
in  repair,  a  person  who  suffers  pe- 
cuniary loss  by  being  unable  to  pass 
along  a  highway  cannot  recover, 
Holman  v.  Townsend,  13  Met.  297; 
Brailey  v.  Southborough,  6  Cush. 
141 ;  Smith  v.  Dedham,  8  Cush.  522. 

69.  Putnam  v.  Boston,  etc.,  R.  R. 
Co.,  182  Mass.  351,  65  N.  E.  790. 

70.  Webster  v.  Lowell,  142  Mass. 
324,  8  N.  E.  54.  If  however  it  ap- 
pears that  the  way  connecting  peti- 
tioner's land  with  the  discontinued 
portion  had  become  public  by  pre- 
scription before  his  rights  were  ac- 
quired, he  cannot  recover.  Provi- 
dence, etc.,  Steamship  Co.  v.  Fall 
River,  187  Mass.  45,  72  N.  E.  338. 


71.  Stanwood  v.  Maiden,  157  Mass. 
17,  31  N.  E.  702,  16  L.  R.  A.  591. 
In  that  case  only  a  small  part  of  the 
petitioner's  frontage  was  upon  the 
discontinued  portion  of  the  street. 
In  Rice  v.  Worcester  County,  11 
Gray  283,  it  was  held  that  when 
petitioner  owned  the  fee  of  the  dis- 
continued portion,  which  extended 
to  a  highway  remaining  open,  he 
was  not  deprived  of  access  and  could 
not  recover  damages.  See  also 
Parker  v.  Framingham,  8  Met.  260. 
In  Spaulding  v.  Nourse,  143  Mass. 
490,  10  N.  E.  179,  it  was  held  that 
the  narrowing  of  a  public  way  by 
discontinuing  a  portion  at  the  side 
was  not  a  special  damage  to  those 
abutting  upon  the  discontinued 
portion. 

72.  Natick  Gas  Light  Co.  v.  Natick, 
175  Mass.  246,  56  N.  E.  292. 

73.  New  England  Tel.,  etc.,  Co.  v. 
Boston  Terminal  Co.,  182  Mass.  397, 
65  N.  E.  835 ;  Boston  Electric  Light 
Co.  v.  Boston  Terminal  Co.,  184 
Mass.  566,  69  N.  E.  346. 
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his  land  has  been  expressly  left  open  by  the  court.74  In 
none  of  the  decided  cases  has  any  claim  for  damages  from 
discontinuance  been  allowed,  except  for  cutting  off  or  mak- 
ing more  inconvenient  the  access  of  travel  to  some  parcel 
of  land. 

Cities  and  towns  have  power  to  lay  out  sewers  either  in 
public  ways  or  through  a  strip  of  private  land  taken  for  the 
purpose.  The  statutes  provide  for  the  payment  of  all 
damages  caused  by  the  laying  out  of  the  sewer,  and  it  has 
been  held  that  special  and  peculiar  damages  to  a  parcel  of 
land  may  be  recovered,  although  no  part  of  such  land  was 
taken  and  the  damage  would  not  be  actionable  at  common 
law,  whether  the  sewer  was  laid  out  through  private  land,75 
or  in  a  street.76  On  the  other  hand  the  statutes  which 
authorized  the  laying  out  of  metropolitan  sewers  by  the 
commonwealth  provided  merely  that  the  commonwealth 
should  ' '  pay  all  damages  by  reason  of  such  taking ' '  and 
it  was  held  that  when  a  sewer  was  laid  in  a  public  way,  and 
no  land  was  taken,  owners  of  land  were  not  entitled  to 
recover  under  the  statute,  even  for  special  and  peculiar 
damage.77  So  also  under  a  statute  providing  that  the  city 
' '  shall  make  compensation  to  the  owners  for  such  lands  as 
it  shall  take"  an  owner  was  held  not  to  be  entitled  to 
recover  for  injury  to  land,  no  part  of  which  was  taken, 
resulting  from  odors  from  a  sewage  purification  plant.78 

For  injury  to  property  by  negligence  in  constructing  a 
sewer  an  owner  may  -recover  damages  in  an  action  at  com- 
mon law,79  and  so  also  for  injury  from  a  sewer  not  built  in 

74.  Natick  Gas  Light  Co.  v.  Natick,  monwealth,  173  Mass.  507,  53  N.  B. 
175  Mass.  246,  252,v  56  N.  B.  292.  865,  73  Am.   St.  Rep.  312. 

75.  Trowbridge  v.  Brookline,  144  78.  Bacon  v.  Boston,  154  Mass. 
Mass.  139,  10  N.  E.  796.                           100,  28  N.  E.  9. 

"  76.  Bickford  v.  Hyde  Park,  173  79.  Murphy  v.  Lowell,  124  Mass. 

Mass.  522,  54  N.  E.  343.  564 ;  Stock  v.  Boston,  149  Mass.  410, 

77.  Chelsea   Dye   House   v.   Com-  21  N.  E.  871,  14  Am.  St.  Rep.  430; 

monwealth,  164  Mass.  350,  41  N.  E.  Cabot  v.  Kingman,   166  Mass.  403, 

649 ;  Cabot  v.  Kingman,  166  Mass.  44  N.  E.  344,  33  L.  R.  A.  45 ;  West- 

403,'  44  N.  E.  344,  33  L.  R.  A.  45 ;  cott  v.   Boston,   186  Mass.   540,   72 

Magee    Furnace    Co.    v.    Common-  N.   E.   89.     So   also   for  negligent 

wealth,   166   Mass.   480,   44  N.   E.  maintenance.     Constitution   Wharf 

610.    As  to  the  measure  of  damages  Co.    v.   Boston,    156   Mass.    397,    30 

under  this  statute  when  part  of  a  N.   E.   1134;   Allen  v.  Boston,  159 

tract  was  taken  see  Penney  v.  Com-  Mass.  324,   34  N.   E.   519,  38  Am. 
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accordance  with  law,80  or  for  injuries  inflicted  in  excess  of 
the  statutory  authority.81  If  a  city  or  town  is  authorized 
by  the  legislature  to  turn  sewage  into  a  watercourse,  it  is 
not  necessarily  authorized  to  create  a  nuisance,83  but,  on 
the  other  hand  it  is  not  bound  to  purify  the  sewage  at 
unreasonable  expense.83  If  purification  is  not  a  reasonable 
method  of  dealing  with  the  sewage,  the  riparian  owners 
may  recover  for  necessary  pollution  by  proceedings  under 
the  statute,84  and  they  may  recover  for  unnecessary  or 
negligently  caused  damages  in  an  action  at  common  law.85 
The  same  principle  has  been  applied  in  the  case  of  the 
improvement  of  small  watercourses  in  populous  cities  under 
statutes  allowing  compensation  for  damages.  For  special 
injury  necessarily  resulting  from  the  carrying  out  of  the 
provisions  of  the  statute  the  remedy  is  under  the  statute,86 
whether  such  injury  would  be  actionable  at  common  law  or 
not;87  for  negligent  or  unauthorized  injury  the  remedy  is 
at  common  law.88 

The  taking  of  waters  and  interference  with  the  flow  of 


St.  Rep.  423.  A  city  or  town  is 
not  liable  for  adopting  an  improper 
plan,  Child  v.  Boston,  4  Allen  41, 
81  Am.  Dec.  680,  or  for  insuffi- 
ciency in  the  capacity  of  the  sewer. 
Robinson  v.  Everett,  191  Mass.  587, 
77  N.  E.  1151. 

80.  Boston  Rolling  Mills  v.  Cam- 
bridge, 117  Mass.  396;  Woodward 
v.  Worcester,  121  Mass.  245 ;  Nevins 
v.  Fitchburg,  174  Mass.  545,  55 
N.  E.  321;  Whitten  v.  Haverhill, 
204  Mass.  95,  90  N.  E.  409. 

81.  Haskell  v.  New  Bedford,  108 
Mass.  208  (city  held  not  authorized 
to  create  a  nuisance  by  turning 
sewage  into  plaintiff's  dock). 
Bacon  v.  Boston,  154  Mass.  100,  28 
N.  E.  9.  In  this  case  the  city  was 
authorized  to  take  land  for  a  sew- 
age purification  plant,  under  a  stat- 
ute providing  for  damages  only  in 
the  case  of  a  taking,  and  it  main- 
tained the  plant  in  such  a  way  as 
to  constitute  a  nuisance  to  adjoin- 
ing- land.  It  was  held  that  the 
city  was  not  authorized  to  create 
a  nuisance  and  that  the  plaintiff 
had  his  remedy  at  common  law. 


82.  Morse  v.  Worcester,  139  Mass. 
389,  2  N.  E.  694;  Boston  Belting 
Co.  v.  Boston,  183  Mass.  254,  67 
N.  E.  428. 

83.  Morse  v.  Worcester,  139 
Mass.  389,  2  N.  E.  694;  Harrington 
v.  Worcester,  186  Mass.  594,  72 
N.  E.  326. 

84.  Washburn,  etc.,  Mfg.  Co.  v. 
Worcester,  116  Mass.  458 ;  Morse  v. 
Worcester,  139  Mass.  389,  2  N.  E. 
694;  Harrington  v.  Worcester,  186 
Mass.  494,  72  N.  E.  326. 

85.  Washburn,  etc.,  Mfg.  Co.  v. 
Worcester,  116  Mass.  458 ;  Morse  v. 
Worcester,  139  Mass.  389,  2  N.  E. 
694;  Boston  Belting  Co.  v.  Boston, 
183  Mass.  254,  67  N.  E.  428. 

86.  Boston  Belting  Co.  v.  Boston, 
149  Mass.  44,  20  N.  E.  320 ;  Oelsch- 
leger  v.  Boston,  200  Mass.  425,  86 
N.  E.  883. 

87.  Boston  Belting  Co.  v.  Boston, 
152  Mass.  307,  25  N.  E.  613. 

88.  Boston  Belting  Co.  v.  Boston, 
149  Mass.  44,  20  N.  E.  320;  Boston 
Belting  Co.  v.  Boston,  183  Mass. 
254,  260,  67  N.  E.  428 ;  Westcott  v. 
Boston,  186  Mass.  540,  72  N.  E.  89. 
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watercourses  for  the  purposes  of  a  public  water  supply 
lias  never  been  authorized  by  general  provisions  of  statute 
in  Massachusetts,  but  such  undertakings  have  frequently 
been  authorized  by  special  statutes  which  almost  invariably 
have  provided  for  compensation  for  all  damage,  and  it  is 
well  settled  that,  under  such  statutes,  the  owners  of  land 
specially  damaged,  by  interference  with  the  flow  of  the 
water  or  otherwise,  are  entitled  to  recover,89  although  the 
injury  would  not  be  actionable  at  common  law,90  even  if 
the  town  or  water  company  bought  at  private  sale  the  land 
upon  which  it  erected  the  works  which  caused  the  injury.91 
For  injury  shared  with  the  general  public  and  caused  by 
the  lawful  exercise  of  public  rights  in  public  waters, 
although  suffered  in  greater  degree  by  reason  of  the  owner- 
ship of  land  adjacent  to  such  waters  there  is  no  recovery.92 
For  all  injury  due  to  the  lawful  exercise  of  the  powers 
granted,  the  sole  remedy  is  under  the  statute,93  but  for 


89.  As  by  causing  water  to  perco- 
late through  the  soil  by  pressure 
from  reservoir.  Wilson  v.  New 
Bedford,  108  Mass.  261;  Benson  v. 
Great  Barrington  Fire  District,  183 
Mass.  590,  67  N.  B.  876.  A  mill 
owner  is  not  however  entitled  to 
recover  for  injury  to  his  business. 
Nashua  River  Paper  Co.  v.  Com- 
monwealth, 184  Mass.  279,  68  N.  B. 
209. 

90.  As  by  drawing  water  from  a 
stream  by  percolation,  Aetna  Mills 
v.  Brookline,  127  Mass.  69;  Cow- 
drey  v.  Woburn,  136  Mass.  409; 
Spaulding  v.  Plainville,  218  Mass. 
321,  105  N.  E.  1006,  and  see  also 
Attorney-General  v.  Jamaica  Pond 
Aqueduct  Co.,  133  Mass.  361,  and 
Hart  v.  Jamaica  Pond  Aqueduct 
Co.,  133  Mass.  488,  or  by  attempt- 
ing to  provide  the  equivalent  of 
the  natural  flow,  Middleborough  v. 
Taunton,  203  Mass.  31,  89  N.  E.  155, 
or  by  diverting  the  water  of  a 
"  great  pond  "  which  is  public  prop- 
erty, to  the  injury  of  mill-owners 
on  its  outlet,  Watuppa  Reservoir 
Co.  v.  Fall  River,  134  Mass.  267; 
Dodge  v.  Rockport,  199  Mass.  274, 
85  N.  E.  172.  (See  Watuppa  Reser- 
voir Co.  v.  Efall  River,  147  Mass. 


548,  18  N.  E.  465,  1  L.  R.  A.  466, 
in  which  it  was  held  to  be  within 
the  constitutional  power  of  the 
legislature  to  authorize  the  inflic- 
tion of  this  injury  without  com- 
pensation, and  154  Mass.  305,  28 
N.  E.  257,  13  L.  R.  A.  255,  in  which 
this  decision  was  reversed  upon  its 
being  made  to  appear  that  the  pond 
in  question  was  private  property. 
See  also  Cole  v.  Eastham,  133  Mass. 
65,  in  which  the  destruction  of  the 
riparian  owner's  right  of  fishery 
was  held  not  to  be  a  damage.  The 
soundness  of  this  decision  is  ques- 
tioned in  Dodge  v.  Rockport, 
supra.) 

91.  Aetna  Mills  v.  Waltham,  126 
Mass.  422;  Aetna  Mills  v.  Brook- 
line,  127  Mass.  69;  Cowdrey  v. 
Woburn,  136  Mass.  409;  Hittinger 
Fruit  Co.  v.  Cambridge,  218  Mass. 
220,  105  N.  E.  868;  Spaulding  v. 
Plainville,  218  Mass.  321,  105  N.  E. 
1006. 

92.  Fay  v.  Salem,  etc.,  Aqueduct 
Co.,  Ill  Mass.   27. 

93.  Tower  v.  Boston,  10  Cush. 
235.  In  this  case  it  was  held  that 
damages  to  land  adjoining  an  aque- 
duct by  entering  upon  it  during  the 
construction  of  the  work  could  be 


§  309        Damages  When  no  Peopeety  is  Taken.  839 

injuries  due  to  negligence,  an  action  at  common  law  will 
lie ; 94  and  the  same  is  true  when  there  is  a  failure  to  com- 
ply with  the  requirements  of  the  statute.95  If  an  owner 
waives  an  irregularity  in  the  procedure,  and  proceeds 
under  the  statute,  the  town  or  the  water  company  is 
estopped  to  deny  the  validity  of  its  own  acts;96  hut  not  if 
it  has  acted  beyond  its  statutory  authority.97 

The  principle  that  one  whose  land  is  specially  and  pecu- 
liarly damaged  by  the  taking  of  other  land  for  a  public  use 
may  recover  under  a  statute  providing  for  compensation 
when  property  is  damaged,  although  none  of  his  own  land 
is  taken,  has  been  applied  in  the  case  of  the  taking  of  prop- 
erty for  park  purposes.98  Such  remedy  is  exclusive ; "  but 
a  city  or  town  is  liable  at  common  law  to  an  owner  of  prop- 
erty adjoining  a  park  for  injury  due  to  the  negligent  man- 
ner in  which  work  upon  the  park  was  carried  on.1      , 

The  laying  of  pipes,  wires  and  rails  in  the  public  high- 
ways by  public  service  corporations,  by  virtue  of  a  fran- 
chise from  the  local  authorities,  has  generally  but  not 
universally  been  made  by  the  legislature  a  ground  for  the 
recovery  of  damages,  even  when  the  structures  in  question 
did  not  constitute  an  additional  servitude  and  the  owner 
was  consequently  not  entitled  to  compensation  under  the 
constitution.  In  the  earlier  statutes  authorizing  the  trans- 
mission of  intelligence  by  electricity,  provision  for  dam- 
ages to  abutting  landowners  was  made,  and  when  through 
a  decision  of  the  court,2  a  defect  in  the  relief  thus  afforded 

recovered   only   under   the   statute.  606 ;    Kennison    v.    Arlington,    144 

Benson    v.    Great   Barrington    Fire  Mass.  456,  11  N.  E.   705. 

District,    183   Mass.   590,    67   N.   E.  96.  Aetna  Mills  v.  Waltham,  126 

876    (saturation  by  dam).  Mass.  422;  Cowdrey  v.  Woburn,  136 

94.  Aldworth  v.  Lynn,  153  Mass.  Mass.  409;  Spaulding  v.  Plainville, 
53,  26  N.  E.  229,  10  L.  R.  A.  210,  218  Mass.  321,  105  N.  E.  1006. 

25  Am.  St.  Rep.  608.     This  case  is  97.  Bishop  v.  North  Adams  Fire 

notable  for  the  rejection  of  the  doc-  District,   167   Mass.    364,   45   N.    E. 

trine  so  prevalent   in   other  states  925. 

(infra,     §     478),     that    permanent  98.  Whitney     v.     Commonwealth, 

damages   may   be  recovered   in   an  190  Mass.  531,  77  N.  E.  516. 

action  for  unlawful  injury.  99.  Holleran  v.  Boston,  176  Mass. 

95.  Wilson    v.    Lynn,    119    Mass.  75,  57  N.  E.  220. 

174;    Lund   v.    New   Bedford,    121  1.  Fiske  Wharf,  etc.,  Co.  v.  Bos- 

Mass.    286;     Warren    v.     Spencer      ton,  178  Mass.  526,  60  N.  E.  7. 
Water  Co.,   143   Mass.   9,   8  N.   E.  2.  Pierce  v.  Drew,  136  Mass.  75. 
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was  pointed  out,  the  evil  was  remedied  by  a  new  statute 
at  the  next  session  of  the  legislature.  Additional  enact- 
ments have  been  passed,  so  that  now  the  abutting  land- 
owner is  afforded  ample  remedy  for  any  damages  he  may 
sustain  through  constructions  in  the  highway  by  telegraph, 
telephone,  electric  light,  heating  and  power  companies,3 
although  the  nature  and  extent  of  the  damages  recoverable 
under  such  statutes  have  not  been  passed  upon  by  the  court. 
With  respect  to  street  railways  however  no  such  provision 
has  been  made,  and  it  has  been  held  that  even  when  a  street 
railway  company  raises  the  grade  of  a  highway,  the  abut- 
ting owner  has  no  remedy,  either  against  the  company4  or 
the  town.5  Under  the  present  statutes  the  company  is 
liable  for  damages  to  adjacent  land  in  the  same  manner  as 
a  steam  railroad  company  when  it  establishes  its  location 
upon  private  land,  or  when  it  carries  a  location  so  estab- 
lished across  a  highway  or  other  street  railway,  but  in  no 
other  case.6 

When  the  construction  of  an  elevated  railway  in  the 
streets  of  Boston  was  authorized  by  the  legislature,  it  was 
expressly  provided  that  the  location,  construction,  opera- 
tion or  maintenance  of  such  railway  in  any  public  way 
should  be  deemed  an  additional  servitude  and  should  entitle 
persons  having  an  estate  in  such  way  or  in  premises  which 
abutted  thereon  who  were  damaged  by  such  railway  to 
recover  compensation.  Under  this  statute  it  has  been  held 
that  damages  suffered  in  common  with  the  public  generally 
cannot  be  recovered,7  but  only  special  and  peculiar  dam- 

3.  R.  L.,  c.  122,  §§  3-5.    Whether  5.  Purinton     v.      Somerset,     174 

or  not  R.  L.,  c.  110,  §  76,  authoriz-  Mass.   556,   55   N.   E.   461 ;   Vigeant 

ing    the    laying    of    gas    pipes    in  v.  Marlborough,   175  Mass.  459,  56 

streets  can  be  construed  as  giving  N.  E.  708 ;  Underwood  v.  Worcester, 

an    abutting   owner   a    remedy    for  177  Mass.  173,  58  N.  E.  589 ;  Hewett 

an  injury  not  actionable  at  common  v.  Canton,  182  Mass.  220,  65  N.  E. 

law,  it  does  not  justify  an  action  42. 

of  tort  for  injuries  not  due  to  negli-  6.  St.  1906,  c.  463,  Part  III,  §  47. 

gence      MacGinnis  v.  Marlborough-  7.  Baker   v.   Boston   El.  Ry.   Co., 

Hudson.Gas  Co.,  220  Mass.  575,  108  183  Mass.  178,  182,  66  N.  E.   711 ; 

N   E    304_  Swain  v.   Boston  El.   Ry.   Co.,   188 

4   Laroe  v.  Northampton  St.  Ry.  Mass.  405,  74  N.  E.  672,  4  St.  Ry. 

Co.    189  Mass.  254,  75  N.  E.  255,  4  Rep.   465    (fright  of  horses  driven 

St   Ry.  Rep.  470;  Hyde  v.  Boston,  to  the  premises), 
etc..   St.  Ry.  Co.,   194  Mass.  80,  80 
N.  E.  517. 
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ages,  but  that  noise  so  great  as  to  constitute  a  nuisance  at 
common  law  may  well  be  considered  special  damage ; 8  and 
in  such  case  the  owner  is  entitled  to  recover  the  entire 
damage  from  the  noise,  and  not  merely  from  the  excess 
over  what  would  be  lawful  at  common  law ; 9  that  inasmuch 
as  the  same  remedy  is  provided  for  those  who  do  and  for 
those  who  do  not  own  the  fee,  it  would  be  impracticable  to 
limit  the  damages  to  the  difference  between,  that  actually 
inflicted  and  what  would  be  inflicted  if  the  structures  had 
been  built  just  outside  the  line  of  the  estate  alleged  to  be 
damaged.10  Under  a  similar  statute  an  owner  of  land  abut- 
ting upon  a  highway  was  allowed  to  recover  damages  from 
the  construction  and  operation  of  a  trestle  temporarily 
placed  in  a  street  for  carrying  electric  street  cars  over  a 
railroad  crossing.11 

The  various  subways  in  the  streets  of  Boston  and  Cam- 
bridge were  built  under  special  statutes  which  differed 
from  one  another  in  respect  to  the  provision  for  damages. 
Under  a  statute  providing  for  damages  in  general  terms, 
it  was  held  that  an  abutter  might  recover  for  special  dam- 
ages resulting  from  the  cutting  of  a  bulkhead  within  the 
limits  of  the  street,  although  the  occupation  of  the  street 
for  a  subway  might  have  been  authorized  without  compen- 
sation, since  it  was  not  essential  to  recovery  under  such  a 
statute  that  there  be  injury  to  a  common  law  right  pro- 
tected by  the  constitution.12  On  the  other  hand  under  a 
statute  providing  for  the  payment  of  damages  sustained 
by  any  person  by  reason  of  property  taken  or  injured, 
' '  except  public  ways  or  lands  ' '  it  was  held  that  there  could 

8.  Baker  v.  Boston  El.  Ky.  Co.,  ute  see  Bates  v.  Boston  El.  Ry.  Co., 
183  Mass.  178,  184,  66  N.  E.  711.  187  Mass.  328,  72  N.  E.  1017,  3  St. 
So  also  the  increased  noise  from  the  Ry.  Rep.  360 ;  Levenson  v.  Boston 
surface  cars  due  to  the  presence  of  El.  Ry.  Co.,  191  Mass..  75,  77  N.  E. 
the  elevated  structure.  Logan  v.  635;  Cotton  v.  Boston  El.  Ry.  Co., 
Boston  El.  Ry.  Co.,  188  Mass.  414,  191  Mass.  103,  77  N.  E.  698,  4  St. 
74  N.  E.  663,  4  St.  Ry.  Rep.  464 ;  Ry.  Rep.  480 ;  Peirson  v.  Boston  El. 
Cotton  v.  Boston  El.  Ry.  Co.,  191  Ry.  Co.,  191  Mass.  223,  77  N.  E.  769, 
Mass.  103,  108,  77  N.  E.  698,  4  St.  4  St.  Ry.  Rep.  478;  Peabody  v. 
Ry.  Rep.  480.  Boston  El.  Ry.  Co.,  191  Mass.  513, 

9.  Baker  v.  Boston  El.   Ry.   Co.,  78  N.  E.  392. 

183  Mass.  178,  186,  66  N.  E.  711.  11.  Lentell  v.  Boston,  etc.,  St.  Ry. 

10.  Baker  v.  Boston  El.  Ry.  Co.,  Co.,  202  Mass.  115,  88  N.  E.  765. 
183  Mass.  178,  185,  66  N.  E.  711.  12.  Fifty  Associates  v.  Boston, 
For  other  decisions  under  this  stat-  201  Mass.  585,  88  N.  E.  427. 


842  The  Law  op  Eminent  Domain.  §  310 

be  no  recovery  for  depriving  an  abutting  owner  of  the  use 
of  vaults  under  the  street.13 

Under  a  statute  providing  for  the  construction  of  public 
convenience  stations  in  the  streets  of  Boston  and  for  the 
payment  of  damages,  it  was  held  that  such  a  structure 
might  be  a  special  damage  to  an  owner  of  land  adjoining 
the  street,  but  that  in  the  statutory  proceeding  he  could  not 
recover  for  the  consequences  of  negligent  management  of 
the  structure.14 

§  310.  The  Differences  between  the  English  and  the 
Massachusetts  Rules. 

The  four  requisites  of  liability  under  the  statute  in 
England  are  only  in  part  accepted  in  Massachusetts. 

1.  The  requirement  that  the  damage  or  loss  must  result 
from  an  act  within  the  statutory  authority  of  the  company 
is  enforced  in  Massachusetts,15  although  in  the  case  of  a 
mere  failure  to  comply  with  some  requirement  of  the  stat- 
ute, an  owner,  by  petitioning  for  damages  under  the 
statute,  may  waive  the  irregularity.16 

2.  The  requirement  that  the  damage  or  loss  must  be  such 
as  would  have  been  actionable  but  for  the  statutory  author- 
ity is  rejected  in  Massachusetts,  and  damages  that  are 
direct  and  proximate,  as  opposed  to  remote  and  consequen- 
tial, and  special  and  peculiar,  as  opposed  to  general  and 
public,  may  be  recovered,  even  if  they  would  not  have  been 
actionable  at  common  law.17    In  this  respect  the  Massachu- 

13.  Peabody  v.  Boston,  220  Mass.  409;  Peabody  v.  Boston,  etc.,  R.  E. 
376,  107  N.  E.  952,  L.  R.  A.  1915  F  Co.,  181  Mass.  76,  62  N.  E.  1047; 
1005.  Spaulding   v.   Plainville,   218   Mass. 

14.  Badger  v.  Boston,   130  Mass.  321,  105  N.  E.  1006. 

170.  17-  Parker  v.  Boston  &  Maine  R. 

15.  Badger  v.  Boston,  130  Mass.  R.,  3  Cush.  107,  50  Am.  Dec.  709; 
170;  Bacon  v.  Boston,  154  Mass.  Hartshorn  v.  Worcester,  113  Mass. 
100,  28  N.  E.  9;  Bishop  v.  North  111;  Marsden  v.  Cambridge,  114 
Adams  Fire  District,  167  Mass.  364,  Mass.  490 ;  Aetna  Mills  v.  Brookline, 
45  N.  E.  925;  Peabody  v.  Boston,  127  Mass.  69;  Watuppa  Reservoir 
etc.,  R.  R.  Co.,  181  Mass.  76,  62  Co.  v.  Fall  River,  134  Mass.  267; 
N.  E.  1047 ;  McKeon  v.  New  Eng-  Cowdrey  v.  Woburn,  136  Mass.  409 ; 
land  R  R.  Co.,  199  Mass.  292,  85  Trowbridge  v.  Brookline,  144  Mass. 
N.  E.  475,  20  L.  R.  A.  (N.  S.)  1061.  139,  10  N.  E.  796;  Boston  Belting 

16.  Parker  v.  Boston  &  Maine  R.  Co.  v.  Boston,  152  Mass.  307,  25 
R.,  3  Cush.  107,  50  Am.  Dec.  709;  N.  E.  613;  Woodbury  v.  Beverly, 
Aetna  Mills  v.  Waltham,  126  Mass.  153  Mass.  245,  26  N.  E.  851;  Shel- 
422 ;  Cowdrey  v.  Woburn,  136  Mass.  don  v.  Boston,  etc.,  R.  R.  Co.,  172 
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setts  doctrine  is  more  liberal  to  the  landowner  than  the 
English  rule;  but  on  the  other  hand  in  Massachusetts  the 
obstruction  of  passage  through  a  highway  is  not  considered 
a  special  and  peculiar  damage  to  land  not  wholly  cut  off 
from  access  to  the  public  streets;18  whereas  in  England  it 
is  held,  upon  a  view  of  the  common  law  not  generally 
accepted  in  this  country,  that  when  such  an  obstruction 
injures  one  owner  more  than  the  public  generally,  it  would 
be  actionable  at  common  law  and  thus  comes  within  the 
protection  of  the  statute. 

3.  The  requirement  that  the  damage  or  loss  must  be  to 
the  value  of  the  property,  and  not  merely  a  personal  loss 
or  inconvenience,  or  damage  to  the  business  conducted 
upon  the  property,  is  enforced  in  Massachusetts.19  Damage 
to  business,  as  distinguished  from  the  diminution  in  the 
rental  value  of  the  property  on  which  it  was  conducted, 
caused  by  conditions  affecting  the  uses  to  which  it  was 
adapted,  including  its  use  in  the  business  then  carried  on 
upon  it,  is  not  allowed.  On  the  other  hand,  a  diminution 
on  rental  value  though  only  temporary,  is  recoverable  under 

Mass.  180,  51  N.  E.  1078;  Bickford  Sheehan   v.   Fall   Elver,    187   Mass. 

v.   Hyde   Park,    173   Mass.    522,    54  356,    73   N.   B.    544;   Hyde   v.    Fall 

N.  E.  343;  Hyde  v.  Fall  River,  189  River,  189  Mass.  439,  75  N.  E.  953, 

Mass.  439,  75  N.  E.  953,  2  L.  R.  A.  2  L.  R.  A.    (N.  S.)   269.     See  also 

(N.  S.)  269 ;  Dodge  v.  Rockport,  199  supra,  §  309,  note  68.     So  also  of 

Mass.  274,  85  N.  E.  172 ;  Fifty  Asso-  a  navigable  watercourse.     Davison 

dates  v.  Boston,  201  Mass.  585,  88  v.  Boston  &  Maine  R.  R.,  3  Cush. 

N.  E.  427.  91,  106 ;  Boston,  etc.,  R.  R.  Co.  v. 

18.  Smith  v.  Boston,  7  Cush.  254 ;  Old  Colony  R.  R.  Co.,  12  Cush.  605 ; 

Proprietors  of  Locks  &  Canals  v.  Brightman    v.    Fairhaven,    7    Gray 

Nashua,   etc.,   R.   R.   Co.,   10   Cush.  271 ;  Blackwell  v.  Old  Colony  R.  R. 

385 ;    Davis    v.    Hampshire    County  Co.,   122   Mass.   1 ;   Thayer  v.   New 

Commissioners,    153    Mass.    218,    26  Bedford  R.  R.  Co.,  125  Mass.  253; 

N.  E.  848,  11  L.  R.  A.  750 ;  Ham-  Home  for  Aged  Women  v.  Cbmmon- 

mond  v.  Worcester  County  Commis-  wealth,  202  Mass.  422,  89  N.  E.  124, 

sioners,  154  Mass.  209,  28  N.  E.  902;  24  L.  R.  A.    (N.  S.)    79;  Dwyer  v. 

Stanwood  v.  Maiden,  157  Mass.  17,  New  York,  etc.,  R.  R.  Co.,  209  Mass. 

31  N.  E.  702,  16  L.  R.  A.  591 ;  Nich-  419,  95  N.  E.  850. 

ols  v.  Richmond,  162  Mass.  170,  38  19.  Proprietors  of  Locks  &  Canals 

N.  E.  501 ;  Natick  Gas  Light  Co.  v.  v.  Nashua,  etc.,  R.  R.  Co.,  10  Cush. 

Natick,  175  Mass.  246,  56  N.  E.  292;  385;  Boston,  etc.,  R.  R.  Co.  v.  Old 

Davenport   v.    Dedham,    178   Mass.  Colony   R.   R.   Co.,   12   Cush.    605; 

382,  59  N.  E.  1092 ;   Davenport  v.  Bailey  v.  Boston,  etc.,  R.  R.  Co.,  182 

Hyde  Park,  178  Mass.  385,  59  N.  E.  Mass.   537,   66  N.   E.   203 ;    Nashua 

1030;  Putnam  v.  Boston,  etc.,  R.  R.  River  Paper  Co.  v.  Commonwealth, 

Co.,  182  Mass.   351,  65  N.   E.  790;  184  Mass.  279,  68  N.  E.  209. 
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the   ordinary  statutes,  in  Massachusetts  as  well  as  in 
England.80 

4.  The  requirement  that  the  damage  or  loss  must  result 
from  the  construction  of  the  works,  and  not  from  their  use, 
is  rejected  in  Massachusetts.21 

§311.  The  Adoption  of  the  "  Damage  Clause  "  in  the 
State  Constitutions. 

Except  in  the  extreme  northeastern  section  of  the  coun- 
try, the  state  legislatures  showed  no  sympathy  with  the 
growing  conception  that  there  was  a  moral  obligation  to 
compensate  an  owner  of  land  which  had  been  damaged  by 
the  construction  of  a  public  improvement,  and  continued 
to  authorize  the  exercise  of  eminent  domain,  and  the  use 
of  the  public  streets,  for  public  improvements  of  every 
description  without  providing  any  remedy  for  the  land- 
owners other  than  what  the  letter  of  the  constitution 
required.  It  was  in  the  rapidly  growing  city  of  Chicago 
that  the  most  serious  injuries  to  property  by  the  construc- 
tion of  public  improvements  occurred  and  the  attention  of 
the  people  of  that  city  was  focussed  upon  the  hardship  of 
the  rule  by  a  number  of  especially  striking  examples. 
Finally  in  1870  a  constitutional  amendment  was  adopted  in 
Illinois  providing  that  private  property  should  be  neither 
taken  nor  damaged  for  public  use  without  compensation. 
This  action  by  Illinois  was  soon  followed  by  many  of  the 
other  states;  by  West  Virginia  in  1872,  by  Arkansas  and 
Pennsylvania  in  1874,  by  Alabama,  Missouri,  and  Nebraska 
in  1875,  by  Colorado  and  Texas  in  1876,  by  Georgia  in  1877 
and  by  California  and  Louisiana  in  1879.  It  is  now  con- 
tained in  the  constitutions  of  Alabama,  Arizona,  Arkansas, 
California,  Colorado,  Georgia,  Illinois,  Kentucky,  Louisi- 
ana, Minnesota,  Mississippi,  Missouri,  Montana,  Nebraska, 
New  Mexico,  North  Dakota,  Oklahoma,  Pennsylvania, 
South  Dakota,  Texas,  Utah,  Virginia,  Washington,  West 
Virginia,  and  Wyoming.22    There  is  a  similar  provision  in 

20.  Bailey  v.  Boston,  etc.,  R.  R.  21.  Baker  v.  Boston  El.  Ry.  Co., 

Co.,   182  Mass.  537,   66  N.  E.  203;  183  Mass.  178,  66  N.  E.  711. 

Boston  Belting  Co.  v.  Boston,  183  22.  The  phraseology   of  the  dif- 

Mass.  254,  67  N.  E.  428.  ferent  constitutions  is  not  precisely; 


§  312        Damages  When  no  Peopeety  is  Taken.  845 

Iowa,  applicable  however  only  to  the  change  of  the  grade 
of  highways. 

The  readiness  with  which  this  provision  has  been  adopted 
amply  proves  that  it  accords  with  the  public  sentiment  of 
the  times,  and  in  view  of  the  past  experience  of  the  states 
which  have  adopted  it,  their  action  cannot  well  be  called 
unwise.  In  any  event  it  is  better  to  have  this  principle 
clearly  established  by  the  act  of  the  people  than  to  have  it 
introduced  by  the  courts  by  means  of  a  strained  and 
unnatural  construction  of  the  existing  law.  Best  of  all 
however  is  to  have  the  right  to  compensation  for  damage 
from  authorized  public  works  depend  upon  the  settled  prac- 
tice of  the  state,  upon  a  common  understanding  which  no 
legislature  under  ordinary  conditions  would  dare  to  ignore, 
so  that  while  private  property  rights  are  fully  protected, 
the  reserved  power  of  the  state  to  act  in  case  of  emergency 
is  left  unhampered,  and,  when  a  case  arises  in  which  the 
public  necessities  demand  the  subordination  of  private 
property  rights,  it  can  be  effected  openly  and  in  accordance 
with  the  fundamental  law.  No  one  would  contend  that 
private  property  was  not  as  fully  protected  in  Massachu- 
setts as  in  a  state  tied  down  with  the  most  minute  constitu- 
tional restrictions,  and  yet  in  Massachusetts  the  power  of 
the  representatives  of  the  people  to  act  as  the  public  wel- 
fare may  from  time  to  time  demand  has  been  handed 
down  substantially  unimpaired,  since  the  adoption  of  the 
constitution  a  hundred  and  twenty-five  years  ago. 

§  312.  What  Constitutes  Damage  in  the  Constitutional 
Sense. 

As  soon  as  the  constitutional  provision  requiring  com- 
pensation when  property  was  damaged  for  the  public  use 
had  been  adopted,  the  question  of  what  it  meant  arose.  It 
was  conceded  that  it  did  not  apply  to  the  personal  incon- 
venience or  annoyance  of  the  occupant  of  property  or  to 
injury  to  his  business,  but  only  to  injury  to  property;23 

the  same,  but  it  is  not  believed  that  31  Pac.  613,  32  Pac.  214,  18  L.  R.  A. 

there  is  any  substantial  difference  161. 

in  the  meaning.     Peel  v.  Atlanta,  23.  Georgia. —  Campbell  v.  Metro- 

85  Ga.  138,  11  S.  E.  582,  8  L.  E.  A.  politan  St.  Ry.  Co.,  82  Ga.   320,  9 

787 ;  Brown  v.  Seattle,  5  Wash.  35,  S.  E.  1078 ;  Austin  v.  Augusta,  etc., 
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but  the  precise  kind  of  injury  to  property  to  which  it 
extended  has  been  the  subject  of  much  discussion.  It  was 
at  first  contended  that  the  provision  applied  only  to  direct 
physical  injury.  The  change  in  the  constitution  was  how- 
ever rightly  looked  upon  as  intended  to  be  remedial  and 
was  given  a  broad  construction,  and  the .  contention  that 
it  was  limited  to  direct  physical  injury  was  uniformly 
rejected.24  A  more  satisfactory  definition  of  damage  had 
to  be  found. 

The  most  natural  interpretation  of  the  constitutional  pro- 
vision from  a  superficial  consideration  would  have  been  to 
treat  it  as  extending  the  existing  right  to  recover  for  damage 
to  remaining  land  when  part  of  a  tract  was  taken  25  to  similar 
cases  when  no  property  was  taken,  and  to  hold  that  any  pub- 
lic use  of  land  which  caused  an  actual  ascertainable  depre- 
ciation of  the  present  market  value  of  neighboring  land 
was  a  damage  in  the  constitutional  sense.  This  construc- 
tion of  the  constitutional  provision  has  received  some  sup- 
port.26 In  most  jurisdictions  such  a  definition  of  damage 
has  been  rejected  as  too  broad,  and  compensation  has  been 
denied  for  injuries  which  have  undoubtedly  had  a  depre- 
ciating effect  upon  present  market  value  if  they  failed  to 

Ry.  Co.,  108  Ga.  671,  34  S.  B.  852,  27,  72  Pac.  140,  61  L.  R.  A.  601,  98 

47  L.  R.  A.  755. .  Am.  St.  Rep.  545. 

Illinois. —  Illinois    Central   R.    R.  South    Dakota. — Searle   v.    Lead, 

Co.  v.  Trustees  of  Schools,  212  111.  10    S.    D.    312,    73    N.    W.    101,    39 

406,  72  N.  E.  39.  L.  R.  A.  345. 

Louisiana. — McMahon  v.  St.  Louis,  Washington. —  Brown  v.  Seattle,  5 

etc.,  R.  R.  Co.,  41  La.  Ann.  827,  6  Wash.  35,  31  Pac.  313,  18  L.  R.  A. 

So.  640.  161. 

Texas. —  Grossman     v.     Houston,  25.  Supra,  §  237. 

etc.,  R.  R.  Co.,  99  Tex.  641,  92  S.  W.  26.  United  States. —  Omaha  Horse 

836.  Ry-  Co-  v-  Cable  Tramway  Co.,  32 

24.  United  States.—  Chicago       v.  Fed.  727. 

Taylor,    125   U.    S.    161,   31   L.   ed.  Nebraska. —  Omaha  v.  Kramer,  25 

638.  Nebr.  489,  41  N.  W.  295,  13  Am.  St. 

Arkansas. — Dlckerson  v.  Okolona,  Rep.  504;  Omaha,  etc.,  Ry.  Co.  v. 

98    Ark.    206,    135    S.    W.    863,    36  Janecek,  30  Nebr.  276,  46  N.  W.  478, 

L.  R.  A.   (N.  S.)   1194.  27    Am.    St.    Rep.    399;    Jaynes    v. 

Georgia.—  Pause    v.    Atlanta,    98  Omaha  St.  Ry.  Co.,  53  Nebr.  631,  74 

Ga.  92,  26  S.  E.  489,  58  Am.  St.  Rep.  N.  W.  67,  39  L.  R.  A.  751. 

290.  Texas. —  Gainesville,  etc.,  Ry.  Co. 

Kentucky.—  Ludlow  v.  Detweiler,  v.  Hall,  78  Tex.  169,  14  S.  W.  259, 

20  Ky.  L.  Rep.  894,  47  S.  W.  881.  9  L.  R.  A.  298,  22  Am.  St  Rep.  42. 

Montand.— Less  v.  Butte  28  Mont. 
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fall  ■within  some  narrower  definition  of  damage.27  The 
reasons  for  the  rejection  of  the  broad  construction  of  the 
constitutional  provision  are  threefold.  In  the  first  place 
to  accept  it  would  give  rise  to  a  multiplicity  of  claims  when- 
ever a  public  improvement  was  constructed,  many  doubt- 
less fanciful  but  none  the  less  difficult  to  meet,  and  might 
render  the  construction  of  public  improvements  so  inordi- 
nately expensive  as  to  materially  retard  the  development 
of  the  state.  In  the  second  place,  it  would  create  an  unjust 
and  arbitrary  discrimination  against  public  and  in  favor 
of  private  improvement  of  land  and  in  favor  of  those  dam- 
aged by  the  former  as  against  those  damaged  by  the  latter. 
In  no  state  was  it  provided  that  an  owner  should  be  recom- 
pensed for  every  damage  to  his  real  estate,  but  only  when 
the   damage   was   inflicted   for   the  public   use.     Private 


27.  California. —  Eachus  v.  Los 
Angeles,  etc.,  Ry.  Co.,  103  Cal.  614, 
37  Pac.  750,  42  Am.  St.  Rep.  149. 

Colorado. —  Harrison  v.  Denver 
City  Tramway  Co.,  54  Colo.  593,  131 
Pac.  409,  44  L.  R.  A.  (N.  S.)  1164; 
North  Sterling  Irrigation  District  v. 
Dickmah,  59  Colo.  169.  149  Pac.  97. 

Georgia. —  Peel  v.  Atlanta,  85  Ga. 
138,  11  S.  B.  582,  8  L.  R.  A.  787; 
Austin  v.  Augusta  Terminal  Ry.  Co., 
108  Ga.  671,  34  S.  E.  852,  47  L.  R.  A. 
755. 

Illinois. —  Shawneetown  v.  Mason, 
82  111.  337,  25  Am.  Rep.  321 ;  Frazer 
v.  Chicago,  186  111.  480,  57  N.  E. 
1055,  51  L.  R.  A.  306,  78  Am.  St. 
Rep.  296;  Otis  Elevator  Co.  v.  Chi- 
cago, 263  111..  419,  105  N.  E.  338 
(cutting  off  industrial  siding  by 
raising  tracks).  Kugel  v.  Sterling, 
164  111.  App.  371  (noise  from  neces- 
sary blasting  for  a  street). 

Missouri. — Van  DeVere  v.  Kansas 
City,  107  Mo.  83,  17  S.  W.  695,  28 
Am.  St.  Rep.  396. 

Nebraska. —  Bouge  v.  Winnetoon, 
90  Nebr.  260,  133  N.  W.  203. 

New  York. —  In  re  Buffalo  Grade 
Crossing  Commissioners,  207  N.  T. 
52,  100  N.  E.  714,  Ann.  Cas.  1914  C 
271  (raising  grade  of  railroad,  and 
depriving  owner  of  possibility  of 
spin1  track). 


Pennsylvania. —  Pennsylvania  R. 
R.  Co.  v.  Lippincott,  116  Pa.  472,  9 
Atl.  871,  2  Am.  St.  Rep.  618;  Penn- 
sylvania R.  R.  Co.  v.  Marchant,  119 
Pa.  541,  13  Atl.  690,  4  Am.  St.  Rep. 
659. 

South  Dakota. —  Hyde  v.  Minne- 
sota, etc.,  Ry.  Co.,  29  S.  D.  220,  136 
N.  W.  92,  40  L.  R.  A.  (N.  S.)  48. 

Texas. —  Houston,  etc.,  R.  R.  Co. 
v.  Powell  (Tex.  Civ.  App.),  125 
S.  W.  330  (when  no  damage  is  done 
except  what  is  suffered  by  the  same 
community  or  section  ;  reversed,  104 
Tex.  219,  135  S.  W.  1153). 

Utah. —  Twenty-Second  Corpora- 
tion v.  Oregon,  etc.,  R.  R.  Co.,  36 
Utah  238,  103  Pac.  243,  23  L.  R.  A. 
(N.  S.)   860,  140  Am.  St.  Rep.  819. 

Virginia. —  Lambert  v.  Norfolk, 
108  Va.  259,  61  S.  E.  776,  17  L.  R.  A. 
(N.  S.)  1061,  128  Am.  St.  Rep.  945; 
Wagner  v.  Bristol  Belt  Line  Ry.  Co., 
108  Va.  594,  62  S.  E.  391,  25  L.  R.  A. 
(N.  S.)  1278. 

Washington. —  Smith  v.  St.  Paul, 
etc.,  Ry.  Co.,  39  Wash.  355,  81  Pac. 
840,  109  Am.  St.  Rep.  889;  Hieber 
v.  Spokane,  73  Wash.  122,  131  Pac. 
478;  Taylor  v.  Chicago,  etc.,  R.  R, 
Co.,  85  Wash.  592,  148  Pac.  887, 
L.  R.  A.  1915  E  634.  See  also  infra, 
§§  316,  317,  323,  325. 
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owners  lawfully  may  and  constantly  do  make  use  of  their 
land  for  purposes  which  unfavorably  affect  the  value  of 
neighboring  land.  The  erection  of  a  power  house,  a  garage, 
a  factory,  an  apartment  house  or  even  a  dwelling  house  of 
inferior  quality  in  a  desirable  residential  section  may  dis- 
tinctly depreciate  values  in  the  vicinity,  and  yet  the  owners 
of  property  so  affected  have  no  remedy.  It  would  be  a 
strange  perversion  of  legal  principles  if  the  right  of  the 
owner  to  recover  damages  depended  upon  his  ability  to 
show  that  the  offending  structure,  was  erected  for  the  good 
of  the  public  rather  than  for  the  profit  of  some  individual, 
and  if  compensation  was  awarded  one  man  because  a  pub- 
lic hospital  was  built  next  door  to  his  house,  and  denied 
another  for  a  precisely  similar  injury  if  it  appeared  that 
the  use  of  the  hospital  next  to  his  premises  was  limited  to 
a  particular  class,  and  so  the  damage  could  not  be  said  to 
have  been  inflicted  for  the  public  use,  or  if  the  construction 
and  operation  of  a  public  railroad  near  one's  premises  was 
an  actionable  injury  and  the.  use  of  a  perhaps  more  offen- 
sive private  railroad  was  not.  In  the  third  place  the  word 
"  damage  "  had  been  before  the  courts  in  England  and 
Massachusetts  for  many  years  before  the  constitutional 
amendment  in  Illinois  was  adopted,  and  had  been  given  a 
different  meaning  which  the  people  of  the  other  states  may 
be  presumed  to  have  intended  to  adopt.  These  reasons 
have  been  considered  ample  to  require  the  adoption  of 
some  narrower  interpretation  of  the  constitutional  pro- 
vision than  was  at  first  suggested. 

A  definition  of  "damage"  which  for  a  time  had  con- 
siderable support  was  that  it  included  such  injuries  and 
only  such  injuries  as  would  be  actionable  at  common  law  if 
inflicted  without  statutory  authority.28    This  definition  of 

28.  Thus  in  Lambert  v.  Norfolk,  Co.  v.  Roanoke,  91  Va.  52,  20  S.  E. 
108  Va.  259,  61  S.  B.  776,  17  L.  R.  A.  895,  27  L.  R.  A.  551 ;  Meyer  v.  City 
(N.  S.)  1061,  128  Am.  St.  Rep.  945,  of  Richmond,  172  U.  S.  82,  43  L.  ed. 
the  court  said  (at  page  264),  "Be-  374.  In  each  of  these  cases,  and  in 
fore  the  adoption  of  the  present  eon-  others  that  might  be  cited,  a  mu- 
stittition,  private  property  could  be  nicipal  corporation,  acting  under 
damaged  by  a  municipality,  acting  legislative  authority,  had  been  the 
under  legislative  authority,  and  ho  offender,  and  each  of  them  was  de- 
compensation for  such  damage  could  cided  on  the  general  principle  that 
be  recovered;  Home  Building,  etc.,  these  cities,  although  they  violated 
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damage  was  the  one  adopted  in  England,  and  a  strong  argu- 
ment in  its  favor  was  the  fact  that  the  evil  against  which 
the  "  damage  clause  "  was  thought  to  be  directed  was  the 
principle  under  which  an  act,  which  if  done  by  an  individual 
would  be  actionable,  was  held  to  be  damnum  absque  injuria 
when  committed  by  authority  of  law  in  the  course  of  the 
construction  of  a  public  improvement.  There  can  be  no 
doubt  that  the  ' '  damage  clause  ' '  was  intended  to  abrogate 
this  principle,  but  to  lay  down  the  rule  that  damage  in  the 
constitutional  sense  is  such  injury  and  such  injury  only  as 
would  be  actionable  if  done  by  a  private  individual  neither 
clarifies  the  situation  nor  gives  the  clause  a  broad  enough 
meaning  to  include  the  specific  form  of  injustice  which  it 
was  chiefly  intended  to  remedy.  Few  public  improvements 
which  injuriously  affect  adjoining  land  are  of  such  a  char- 
acter that  similar  structures  have  been  erected  without 
legislative  authority  frequently  enough  to  have  settled  the 
question  whether  they  would  constitute  an  actionable  injury 
at  common  law,  so  that  the  proposed  test  is  in  most  cases 
useless,  and  furthermore  many  of  the  injuries  from  public 
improvements  which  cause  the  greatest  hardship  to  indi- 
viduals would  not  be  actionable  at  common  law.  Thus  the 
right  of  a  private  owner  to  pile  up  a  mound  of  earth  on  his 
own  land  close  to  his  neighbor's  line,  or  to  excavate  on  his 
own  land  so  long  as  he  did  not  deprive  his  neighbor's  soil 

common-law  rights  of  property,  nev-  ferred  to  and  commented  on  in  the 
ertheless  did  so  under  authority  of  debates  on  the  subject  of  inserting 
the  legislature;  and  that  the  legis-  the  'damage  clause'  in  the  consti- 
lature  had  the  power,  under  the  tution  of  1902;  and  their  effect,  in 
then  existing  constitution,  to  grant  making  the  right  of  recovery  for 
such  authority,  without  requiring  an  admitted  injury  depend  upon 
damages  to  be  paid,  inasmuch  as  whether  the  wrong  was  inflicted  in 
the  acts  done  did  not  constitute  a  pursuance  of  legislative  authority 
'taking'  of  property,  within  the  or  otherwise,  was  repeatedly  criti- 
meaning  of  the  constitutional  provi-  cised.  It  is  clear  that  the  law,  as 
sion  then  in  force.  In  each  of  the  illustrated  by  the  decisions  which 
cases  to  which  we  have  adverted,  we  have  just  mentioned,  was  re- 
the  act  done  constituted  a  violation  garded  by  the  convention  as  unsat- 
of  a  common-law  right,  and  would  isfactory,  and  that  it  was  the  desire 
have  been  actionable  if  it  had  been  to  remedy  that  condition  of  things 
done  by  an  individual.  Relief  was  which  led  to  the  insertion  in  the 
denied,  not  because  no  right  had  constitution  of  the  words  'or  dam- 
been  invaded,  but  because  there  was  aged,'  thereby  inhibiting  the  legis- 
legislative  authority  for  the  inva-  lature  from  enacting  any  law 
sion.    This  line  of  decisions  was  re-  whereby  private  property  might  be 
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of  support,  was  unquestioned  at  common  law;  and  yet  the 
right  of  a  city  or  town  to  do  this  same  thing  in  the  course 
of  grading  a  street  without  liability  to  the  adjoining  owner 
was  the  chief  cause  of  dissatisfaction  with  the  doctrine  that 
unless  there  was  a  taking  there  was  no  right  to  compensa- 
tion. Of  course  an  obstruction  of  the  access  from  abutting 
property  by  a  change  of  grade  even  by  municipal  authori- 
ties if  done  without  legislative  authority  was  actionable  at 
common  law,  but  a  change  of  grade  often  inflicted  special 
and  peculiar  injuries  to  abutting  land  otherwise  than  by 
obstructing  access;  and  there  were  other  forms  of  special 
and  peculiar  injury  to  land  by  the  construction  of  public 
improvements  which  were  unquestionably  not  actionable  at 
common  law.  Common  law  liability  is  undoubtedly  an  indi- 
cation of  damage;  but  lack  of  liability  at  common  law 
should  not  conclusively  prove  that  there  is  no  damage 
under  the  constitutional  provision.  Accordingly,  courts 
are  inclined  to  allow  compensation  for  actual  physical 


taken  "  or  damaged '  without  pro- 
viding for  compensation.  The  con- 
vention was  not  attempting  to 
create  any  new  right  incident  to 
land,  but  was  providing  a  right  of 
action,  which,  before  the  enactment 
of  this  provision,  did  not  exist 
where  the  injury  was  inflicted 
under  legislative  authority.  The 
meaning  of  the  word  'damaged' 
was  neither  enlarged  nor  restricted 
by  the  constitution.  It  must,  there- 
fore, have  been  used  in  the  same 
sense  and  with  the  same  meaning 
that  it  had  at  common-law  —  not 
damage  to  the  feelings,  tastes  or 
sentiments,  but  physical  damage  to 
the  corpus  or  to  some  right  of  prop- 
erty appurtenant  thereto."  This  is 
the  rule  in  England,  supra,  §  308, 
and  there  have  been  similar  ex- 
pressions by  the  courts  of  other 
states.     See  for  example, 

Arkansas. — McCoy  v.  Plum  Bayou 
Levee  District,  95  Ark.  345,  129 
S.  W.  1097,  29  L.  R.  A.  (N.  S.) 
396. 

California. —  Lamb  v.  Reclama- 
tion District.  73  Cal.  125,  14  Pac. 
625,  2  Am.  St.  Rep.  775. 


Colorado. —  North  Sterling  Irriga- 
tion District  v.  Dickman,  59  Colo. 
169,  149  Pac.  97. 

Georgia. —  Peel  v.  Atlanta,  85  Ga. 
138,  11  S.  B.  582,  8  L.  R.  A.  787; 
Austin  v.  Augusta,  etc.,  R.  R.  Co., 
108  Ga.  671,  34  S.  E.  852,  47  L.  R.  A. 
755. 

New  Jersey. —  Columbia  Delaware 
Bridge  Co.  v.  Geisse,  35  N.  J.  L. 
558. 

Pennsylvania. —  Pennsylvania  R. 
R.  Co.  v.  Lippincott,  116  Pa.  472,  9 
Atl.  871,  2  Am.  St.  Rep.  618;  Penn- 
sylvania R.  R.  Co.  v.  Marchant,  119 
Pa.  541,  13  Atl.  690,  4  Am.  St.  Rep. 
659. 

Tessas. —  Trinity,  etc.,  R.  R.  Co.  v. 
Meadows,  73  Tex.  32,  11  S.  W.  145, 
3  L.  R.  A.  565. 

Washington. — 'Smith  v.  St.  Paul, 
etc.,  Ry.  Co.,  39  Wash.  355,  81  Pac. 
840,  109  Am.  St.  Rep.  889;  Taylor 
v.  Chicago,  etc.,  Ry.  Co.,  85  Wash. 
592,  148  Pac.  887,  L.  R.  A.  1915  E 
634. 

West  Virginia. —  Jordan  v.  Ben- 
wood,  42  W.  Va.  312,  26  S.  B.  266, 
36  L.  R.  A.  519. 
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injury  to  land  regardless  whether  it  was  actionable  at  com- 
mon law,29  and  in  case  of  injury  to  abutting  property  aris- 
ing from  a  particular  use  of  the  street  in  front  of  it  to 
disregard  the  test  of  common  law  liability  altogether.30 

The  Supreme  Court  of  Illinois,  which  at  first  had  to  face 
these  problems  alone  and  unaided,  soon  evolved  a  definition 
of  damage  in  the  constitutional  sense 31  which  has  stood  the 
test  of  time  and  sooner  or  later  has  been  adopted  in  almost 
all  of  the  states  which  require  compensation  when  property 
is  damaged.32  According  to  this  rule,  which  is  in  effect  an 
elaboration  and  elucidation  of  Mr.  Thesiger's  definition  of 
"  injuriously  affected  "  which  was  approved  by  the  House 
of  Lords,  and  in  its  practical  working  much  the  same  as 
the  Massachusetts  principle  which  requires  the  injury  to 
be  special  and  peculiar,33  compensation  is  required  not  only 
when  there  is  an  injury  that  would  be  actionable  at  common 
law,  but  also  in  all  cases  in  which  it  appears  that  there  has 
been  some  physical  disturbance  of  a  right,  either  public  or 
private,  which  the  owner  of  a  parcel  of  land  enjoys  in  con- 
nection with  his  property  and  which  gives  to  it  an  addi- 
tional value,  and  that  by  reason  of  such  disturbance  he  has 

29.  Monongahela  Navigation  Co.  102  Ky.  402,  43  S.  W.  700,  39  L.  R.  A 
v.  Coon,  6  Pa.  379,  47  Am.  Dec.  349 ;  Louisville  Ry.  Co.  v.  Foster, 
474 ;  Tidewater  Ry.  Co.  v.  Shartzer,  108  Ky.  691,  57  S.  W.  480,  50  L.  R.  A. 
107  Va.  562,  59  S.  E.  407,  17  L.  R.  A.  813. 

(N.  S.)    1053;  Farnandis  v.  Great  Louisiana. —  Griffin  v.  Shreveport, 

Northern  Ry.  Co.,  41  Wash.  486,  84  etc.,  R.  R.  Co.,  41  La.  Ann.  808,  6 

Pac.   18,   5  L.   R.   A.    (N.   S.)    1086,  So.  624. 

Ill   Am.    St.   Rep.   1027.     See  also  Mississippi. —  King   v.    Vicksburg, 

infra,  §  315.  etc.,  Light  Co.,  88  Miss.  456,  42  So. 

30.  Infra,  §§  322,  324.  204,  117  Am.  St.  Rep.  749. 

31.  Rigney  v.  Chicago,  102  111.  64.  Missouri.— Van  DeVere  v.  Kansas 

32.  United  States.—  Chicago  v.  City,  107  Mo.  83,  17  S.  W.  695,  28 
Taylor,  125  TJ.  S.  166,  31  L.  ed.  640.  Am.  St.  Rep.  396. 

Alabama. —  Montgomery  v.  Town-  Pennsylvania. —  Edmondson         v. 

send,  80  Ala.  489,  2  So.  155,  60  Am.  Pittsburg,   etc.,  R.   R.   Co.,   Ill  Pa. 

Rep.  112.  316,  2  Atl.  404. 

California. —  Eachus    v.    Los   An-  Utah. —  Twenty-Second     Corpora- 

geles,  etc.,  Ry.  Co.,  103  Cal.  614,  37  tion  v.  Oregon,  etc.,  R.  R.  Co.,  36 

Pac.  750,  42  Am.  St.  Rep.  149.  Utah  238,  103  Pac.  243,  23  L.  R.  A. 

Georgia.—  Pause    v.    Atlanta,    98  (N.  S.)   860,  140  Am.  St.  Rep.  819. 

Ga.  92,  26  S.  E.  489,  58  Am.  St.  Rep.  Virginia.— Swift  v.  Newport  News, 

290.  105  Va.  108,  52  S.  E.  821,  3  L.  R.  A. 

Illinois. —  Chicago,  etc.,  R.  R.  Co.  (N.    S.)    404;   Lambert  v.   Norfolk, 

v.   Ayres,   106   111.   511 ;   Aldrich   v.  108  Va.  259,  61  S.  E.  776,  17  L.  R.  A. 

Metropolitan,  etc.,  Ry.  Co.,  195  111.  (N.  S.)  1061,  128  Am.  St.  Rep.  945. 

456,  63  N.  E.  155,  57  L.  R.  A.  237.  33.  Supra,  §  309. 

Kentucky. — Henderson  v.  McClain, 
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sustained  a  special  damage  with  respect  to  his  property  in 
excess  of  that  sustained  by  the  public  generally. 

Although  this  rule  effects  substantial  justice  in  the 
majority  of  cases  which  are  likely  to  arise,  and  meets  the 
evils  at  which  the  constitutional  amendment  was  aimed, 
without  creating  an  unwarranted  discrimination  between 
those  injured  by  private  and  by  public  improvements,  the 
question  arises  whether  it  does  not  give  rise  to  an  arbitrary 
distinction  between  an  owner  whose  land  is  in  part  taken 
and  one  whose  land  is  not  taken  at  all.  If  two  men  own 
adjoining  similar  tracts  and  a  railroad  is  constructed  in 
such  a  way  as  to  take  a  few  inches  off  one  tract  and  to  pass 
just  outside  the  other,  the  owner  of  the  first  tract  by  an 
accidental  circumstance  not  affecting  the  merits  of  his  case 
recovers  full  compensation  for  the  depreciation  in  the  value 
of  his  land  by  the  noise,  smoke  and  dust  from  the  railroad; 
the  owner  of  the  second  tract  which  receives  almost  pre- 
cisely the  same  injury  receives  nothing.  The  discrimina- 
tion is  apparent  to  all  men,  but  it  is  the  owner  of  the  tract 
from  which  a  piece  was  taken  who  receives  more  than  he 
should,  not  the  other  who  receives  less.  The  only  injury 
really  due  to  the  taking  was  that  the  railroad  was  on  his 
land,  instead  of  just  outside  it,  and  while  this  principle  is 
understood  and  accepted  in  but  one  state,34  it  is  none  the 
less  sound.  Still,  although  failure  to  accept  this  principle 
necessarily  creates  an  unwarranted  distinction  in  the  law, 
the  error  is  in  the  measure  of  damages  when  part  of  a  tract 
is  taken,  and  not  in  the  accepted  definition  of  damage  when 
no  land  is  taken. 

As  is  shown  more  at  length  elsewhere,  the  "  damage 
clause  "  was  generally  held  to  be  self -executing ;  that  is,  if 
the  legislature  authorized  the  construction  of  a  public  work 
which  might  injuriously  affect  neighboring  property  and 
failed  to  provide  a  special  procedure  for  ascertaining  and 
recovering  damages,  the  statute  authorizing  the  work  was 
not  treated  as  unconstitutional,  but  the  owner  of  the  injured 
property  was  allowed  to  recover  his  damages  in  an  ordinary 

34.  Supra,    §    237.     The    damage      Louis,  etc.,  R.  R.  Co.  v.  Knapp,  etc., 
clause  does  not  affect  the  damages      Co.,  160  Mo.  396,  61  S.  W.  300. 
when  part  of  a  tract  is  taken.     St. 
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civil  action.35  In  such  an  action  the  same  limitations  apply 
in  respect  to  the  damages  recoverable  as  are  recognized  in 
determining  the  meaning  of  the  clause,  and  recovery  can- 
not be  had  for  all  depreciation,  but  only  for  such  as  it  would 
not  be  within  the  power  of  the  legislature  to  authorize 
without  compensation.36 

§  313.  The  Interpretation  of  the  "Damage  Clause" 
Compared  with  that  of  the  Lands  Clauses  Act. 

The  first  requisite  of  liability  under  the  English  statutes, 
that  the  injury  be  within  the  statutory  authority  of  the 
condemning  party,  is  not  generally  accepted  in  this  country 
for  the  reason  that  the  situation  is  entirely  different.  The 
state  legislatures  after  the  adoption  of  the  damage  clause 
commonly  continued  to  authorize  the  construction  of  public 
works  without  making  special  provisions  for  the  ascertain- 
ment and  payment  of  damages,  and  the  courts,  instead  of 
enjoining  the  construction  of  such  works  on  the  ground 
that  the  statutes  authorizing  them  were  unconstitutional, 
as  they  well  might  have  done,  not  because  the  statutes 
failed  to  provide  for  compensation  in  advance  but  because 
they  failed  to  provide  for  compensation  at  all,  allowed  the 
damage  to  be  inflicted,  and  the  damages  to  be  recovered  in 
a  common  law  action,  so  that  the  form  of  procedure  is  the 
same  whether  the  acts  causing  the  injury  were  within  or 
without  the  statutory  authority. 

The  second  requisite  of  liability  under  the  English  stat- 
utes, that  the  injury  be  one  which  would  have  been  action- 
able at  common  law  if  inflicted  without  legislative  author- 
ity, has  received  some  encouragement  in  this  country,  but 
it  is  not  generally  accepted  especially  when  the  injury  is 
a  physical  one  cognizable  to  the  senses,  or  when  it  affects 
the  relations  of  an  abutting  owner  with  the  street  or  of  a 
riparian  owner  with  a  watercourse.  There  may  be  recovery 
in  such  cases,  it  is  held,  either  when  the  injury  would  be 

35.  Infra,  §  490.  in  which  it  is  held  that  the  same 

36.  Otis  Elevator  Co.  v.  Chicago,  rule  of  damages  applies  in  equitable 
263  111.  419,  105  N.  E.  338.  The  proceedings  for  the  assessment  of 
same  idea  is  expressed  in  Bohm  v.  damages  for  destruction  of  abutters' 
Metropolitan  El.  R.  R.  Co.,  129  N.  T.  easements  as  in  condemnation  pro- 
576,  29  N.  E.  802,  14  L.  R.  A.  344,  ceedings. 
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actionable  at  common  law  or  when  there  has  been  some  dis- 
turbance of  a  right  by  reason  of  which  special  damage  is 
inflicted.  In  the  majority  of  the  states  the  obstruction  of  a 
street  is  not  considered  a  damage  in  the  constitutional 
sense  because  it  is  not  special  and  would  not  have  been 
actionable  at  common  law,  the  courts  in  this  respect  dis- 
agreeing with  the  late  English  cases  which  insist  that  such 
an  injury  was  actionable  at  common  law  at  the  suit  of  one 
affected  more  greatly  in  degree  than  the  general  public. 
Many  of  the  states  follow  the  English  rule,  not  so  much 
because  they  agree  with  the  recent  English  contention  in 
regard  to  common  law  liability  as  because  they  consider 
that  under  certain  conditions  such  injury  is  special  and 
constitutes  the  disturbance  of  a  private  right. 

The  third  requisite,  that  the  injury  be  to  the  market  value 
of  property  rather  than  to  the  business  conducted  thereon 
is  universally  accepted  in  this  country. 

The  fourth  requisite,  that  the  injury  be  due  to  construc- 
tion and  not  to  use,  is  not  recognized  in  this  country. 

§  314.  The  Different  Glasses  of  Damage. 

The  injuries  which  are  commonly  inflicted  upon  neighbor- 
ing land  by  the  construction  or  use  of  public  improvements 
may  be  classified  as  follows : 

I.  Injuries  by  the  construction  or  use  of  a  public 
improvement  in  which  the  neighboring  owners 
have  no  special  or  private  rights. 

(a)  Direct  physical  injuries  cognizable  to  the 

senses.37 

(b)  Indirect   injuries;   legalized   nuisances    or 

quasi-nuisances,38     of    which    the     most 
important  are  steam  railroads.39 
II.  Injuries  by  the  alteration  or  use  of  a  public  improve- 
ment in  which  the  neighboring  owners  have  special 
or  private  rights. 

(a)  Highways.40 

(b)  Watercourses.41 

37  Infra  §  315-  40-  *n/r«.  §§  318  t0  325  inclusive. 

3s!  Infra,  §  316.  «■  Infra,  §  326. 

39.  Infra,  §  317. 
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§  315.  Direct  Injury  to  Property. 

When  the  construction  of  a  public  improvement  causes 
what  is  sometimes  called  ' '  direct  injury ' '  to  neighboring 
property,  no  part  of  which  is  taken,  or,  in  other  words,  a 
definite  physical  injury  cognizable  to  the  senses  and  having 
a  perceptible  effect  on  present  market  value,  there  is  a 
damage  in  the  legal  sense  even  if  the  injury  is  one  that 
would  not  be  actionable  at  common  law,  except  in  such 
jurisdictions  as  have  adopted  the  English  rule  that  there 
can  be  no  recovery  for  injury  which  a  private  owner  might 
lawfully  inflict. 

A  characteristic  example  of  direct  injury  is  the  drying 
up  of  wells  by  the  construction  of  a  public  work  requiring 
deep  excavation  in  the  vicinity  of  the  land  upon  which  such 
wells  are  situated.42  So  also  is  the  deprivation  of  lateral 
support  from  a  similar  cause.43  In  states  not  following  the 
English  rule,  the  owner  is  entitled  in  such  a  case  to  recover 
the  damage  to  his  buildings  as  well  as  to  his  land.44  So 
also,  according  to  the  prevailing  rule,  it  is  a  damage  to 
erect  a  public  work  in  such  a  manner  as  to  prevent  surface 

42.  Parker  v.  Boston,  etc.,  R.  R.,  Pennsylvania. —  Fyfe  v.  Turtle 
3   Cush.    (Mass.)    107;   Trowbridge      Creek,  22  Pa.  Super.  Ct  292. 

v.  Brookline,  144  Mass.  139,  10  N.  E.  Washington. —  Farnandes  v.  Great 

796;  Sheldon  v.  Boston,  etc.,  R.  R.  Northern  Ry.  Co.,  41  Wash.  468,  84 

Co.,  172  Mass.  180,  51  N.  E.  1078;  Pac.  18,  5  L.  R.  A.  (N.  S.)  1086,  111 

Penney  v.  Commonwealth,  173  Mass.  Am.  St.  Rep.  1027. 

507,  53  N.  E.  865,  73  Am.  St.  Rep.  West  Virginia. — Kunst  v.  Grafton, 

312 ;   Bickford  v.   Hyde   Park,    173  67  W.  Va.  20,  67  S.  E.  74. 

Mass.  552,  54  N.  E.  343,  73  Am.  St.  44.  Illinois.—  Schroeder  v.  Jollet, 

Rep.   320 ;   McNamara   v.   Common-  189  111.  48,  59  N.  E.  550,  52  L.  R.  A. 

wealth,  184  Mass.  304,  68  N.  E.  332.  634. 

43.  United  States. —  Johnson  v.  St.  Massachusetts. —  Hartshorn  v. 
Louis,  137  Fed.  439.  Worcester,  113  Mass.  Ill ;  Cabot  v. 

Connecticut. —  Bradley     v.     New  Kingman,  166  Mass.  403,  44  N.  W. 

York,  etc.,  R.  R.  Co.,  21  Conn.  294.  344,  33  L.  R.  A.  45. 

Illinois. —  Schroeder  v.  Joliet,  189  Pennsylvania. —  Fyfe     v.     Turtle 

111.  48,  59  N.  E.  550,  52  L.  R.  A.  634.  Creek,  22  Pa.  Super.  Ct.  292. 

Kentucky. —  Chesapeake,  etc.,  Ry.  Washington. —  Farnandes  v.  Great 

Co.  v.  May,  157  Ky.  708,  163  S.  W.  Northern  R.  R.  Co.,  41  Wash.  486, 

1112;  Louisville,  etc.,  R.  R.  Co.  v.  84  Pac.  18,  5  L.  R.  A.   (N.  S.)  1086, 

Culberson,  158  Ky.  561,  165  S.  W.  Ill  Am.  St.  Rep.  1027. 

861.  The  English  rule,  that  such  dam- 

Minnesota. —  McCullough     v.     St.  age,  not  being  actionable  at  common 

Paul,  etc.,  Ry.  Co.,  52  Minn.  12,  53  law,  is  not  within  the  statute,  is  set 

N.  W.  802.  forth  in  Hall  v.  Bristol,  L.  R.  2  C.  P. 

Nebraska.—  Plattsmouth  v.  Boeck,  322,  L.  J.  C.  P.  110,  15  L.  T.  572,  15 

32  Nebr.  297,  49  N.  W.  167.  W.  R.  404,  16  Eng.  Rul.  Cas.  551. 
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water  from  flowing  off  adjacent  land,45  or  to  throw  addi- 
tional surface  water  upon  it.46  Another  form  of  physical 
injury  which  has  been  held  to  constitute  damage  in  its  legal 
sense  is  the  deposit  of  dust,  soot  and  cinders  upon  private 
property  from  structures  permanently  maintained  in  its 
vicinity.47 

§  316.  Legalized  Nuisances  or  Quasi-Nuisances. 

As  already  explained,  not  every  depreciation  in  the 
market  value  of  land  resulting  from  the  construction  of  a 
public  improvement  in  its  vicinity  is  a  damage  in  the  con- 
stitutional sense.48  There  are  various  forms  of  injury 
which  may  result  to  a  piece  of  property  from  the  erection 
of  public  works  of  a  certain  class  in  the  vicinity  of  such 
property  which,  by  reason  either  of  noise,  or  the  attraction 
of  crowds,  or  of  unpleasant  associations,  render  the  neigh- 
boring land  less  desirable  for  residential  purposes  and 
accordingly,  if  that  is  the  use  for  which  it  is  best  adapted, 
diminish  its  market  value  a  definite  and  ascertainable 
amount.  So  also  a  structure  erected  for  the  public  use  may 
cut  off  the  view  from  a  dwelling  house,  and  leave  it  facing 
a  blank  wall  instead  of  a  pleasing  outlook.  Any  such  injury 
might  be  and  frequently  is  inflicted  by  private  owners  with- 
out liability;  and  the  question  has  frequently  arisen  whether 
damages  can  be  recovered  for  such  injury  under  the  usual 

45.  Maysville,  etc.,  R.  R.  Co.  v.  Mississippi.  —  Raney  v.  Hinds 
Ingram,  16  Ky.  L.  Rep.  853,  30  S.  W.       County,  78  Miss.  308,  28  So.  875. 

8 ;  Ewing  v.  Louisville,  140  Ky.  726,  Missouri. —  Lewis    v.    Springfield, 

131  S.  W.  1016,  31  L.  R.  A.  (N.  S.)  612.  142  Mo.  App.  84,  125  S.  W.  824. 

46.  Alabama. —  Avondale  v.  Mc-  Pennsylvania. — In  re  Chatham  St., 
Farland,  101  Ala.  381,  13   So.   504.  191  Pa.  604,  43  Atl.  365. 

California. —  Rudel  v.  Los  Angeles  West  Virginia. —  McCray  v.  Fair- 
County,  118  Cal.  281,  50  Pac.  400.  mont,  46  W.  Va.  442,  33  S.  E.  245. 

Georgia. —  Albany  v.  Sikes,  94  Ga.  47.  Wylie  v.  Elwood,  134  111.  281, 

30,  20  S.  E.  257,  20  L.  R.  A.  653,  47  25  N.  E.  570,  9  L.  R.  A.  726,  23  Am. 

Am.  St.  Rep.  132.  St.  Rep.  673;  Hyde  v.  Fall  River, 

Illinois.—  Shawneetown  v.  Mason,  189    Mass.    439,    75    N.    E.    953,    2 

82  111.  337,  25  Am.  Rep.  321.  L.   R.  A.    (N.   S.)    269    (overruling 

Kentucky.—  Stith     v.     Louisville,  Rand  v.  Boston,  164  Mass.  354,  41 

etc.,  R  R.  Co.,  109  Ky.  180,  58  S.  W.  N.  E.  484)  ;  King  v.  Vicksburg  Ry., 

600;   Louisville,   etc.,   R.   R.   Co.   v.  etc.,  Co.,  88  Miss.  456,  52  So.  204, 

Brinton,  109  Ky.  180,  58  S.  W.  604;  117  Am.  St  Rep.  749.     See  however 

Moore  v.  Lawrence  County,  143  Ky.  as  to  cinders  and  dust  from  steam 

448,  136  S.  W.  1031.  railroads,  infra,  §  317. 

Massachusetts.— Woodbury  v.  Bev-  48.  Supra,  §  312. 
erly,  153  Mass.  245,  26  N.  E.  851. 
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statutory  or  constitutional  provision.  In  the  states  in 
which  any  depreciation  of  the  market  value  of  land  result- 
ing from  the  construction  of  a  public  improvement  is  a 
damage  in  the  constitutional  sense,  damages  from  legalized 
structures  of  an  offensive  character  may  of  course  be  recov- 
ered.49 In  Massachusetts  damages  may  be  recovered  which 
are  special  and  peculiar  and  not  remote  or  consequential, 
whether  or  not  they  would  be  actionable  at  common  law, 
and  recovery  has  been  allowed  for  an  offensive  use  of  land 
inflicting  no  physical  injury  and  violating  no  private  right 
and  which  a  private  owner  might  lawfully  make.50  On  the 
contrary,  in  most  of  the  states  which  have  adopted  the 
' '  damage  clause, ' '  it  appears  to  be  held  that  when  an  injury 
complained  of  is  not  due  to  an  interference  with  the  enjoy- 
ment by  an  abutter  of  his  frontage  upon  a  public  street,  or 
by  a  riparian  owner  of  his  adjacency  to  a  watercourse,  and 
does  not  consist  of  any  physical  injury  to  property  cog- 
nizable to  the  senses,  there  is  ordinarily  no  damage  for 
which  the  constitution  requires  compensation  unless  the 
injury  is  one  for  which  a  liability  would  have  existed  at 
common  law  if  it  had  been  inflicted  without  statutory 
authority.  Accordingly  it  has  frequently  been  held  that  for 
an  unpleasant  or  offensive  use  of  land  which  would  not  be 
actionable  at  common  law,  there  is  no  liability  under  the 
constitutional  provision.51  When  however  the  use  which 
the  public  makes  of  its  own  land  would  constitute  a  private 
nuisance  at  common  law  and  be  actionable  at  the  suit  of 
an  owner  of  land  affected  by  it,  if  it  were  not  authorized  by 

49.  Greenville  v.  Allard  (Tex.  Civ.  111.  480,  57  N.  E.  1055,  78  Am.  St. 
App.),  27  S.  W.  292.  Kep.  296   (hospital). 

50.  Hyde  v.  Fall  River,  189  Mass.  Missouri. — Van  DeVere  v.  Kansas 
439,  75  N.  E.  953,  2I.B.A.  (N.  S.)  City,  107  Mo.  83,  17  S.  W.  695,  28 
269.  Am.  St.  Rep.  346  (fire  engine  house). 

51.  California. —  Eachus  v.  Los  Nebraska. —  Bouge  v.  Winnetoon, 
Angeles,  etc.,  R.  R.  Co.,  103  Cal.  90  Neb.  260,  133  N.  W.  203  (stand- 
614,  37  Pac.  750,  42  Am.   St.  Rep.  pipe). 

149   (jail  or  hospital).  Virginia.  —  Lambert    v.    Norfolk, 

Georgia.—  Peel  v.  Atlanta,  85  Ga.  108  Va.  259,  61  S.  E.  776,  17  L.  R.  A. 

138,  11   S.  E.  582,  8  L.  R.  A.   787  (N.  S.)   1061,  128  Am.  St.  Rep.  945 

(street    near    premises,    destroying  (cemetery). 

privacy)  ;  Long  v.  Elberton,  109  Ga.  Washington. —  Hieber  v.  Spokane, 

28,  34  S.  E.  333,   77  Am.   St.  Rep.  73  Wash.  122,  131  Pac.  478   (hoist- 

363   (prison).  ing  engine). 
Illinois. —  Frazer  v.  Chicago,  186 
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law,  the  protection  of  the  constitutional  provision  comes 
into  play,  and  the  owner  is  entitled  to  compensation.52 

In  cases  of  this  character  liability  does  not  depend  upon 
the  injury  being  different  in  kind,  and  not  merely'in  degree, 
from  that  shared  by  the  public  generally  or  upon  the  nui- 
sance not  being  public.  There  can  indeed  be  no  doubt  of 
the  truth  of  the  general  principle  that  a  nuisance  may  exist 
which  occasions  an  injury  to  an  individual  for  which  an 
action  cannot  be  maintained  in  his  favor  unless  he  can 
show  some  special  damage  in  his  person  or  property  differ- 
ing in  kind  and  degree  from  that  which  is  sustained  by 
other  persons  who  are  subjected  to  inconvenience  and  injury 
from  the  same  cause.  The  difficulty  lies  in  the  application 
of  this  principle.  The  true  limit  within  which  the  opera- 
tion of  the  principle  is  allowed  is  to  be  found  in  the  nature 
of  the  nuisance  which  is  the  subject  of  complaint.  If  the 
right  invaded  or  impaired  is  a  common  and  public  one, 
which  every  subject  of  the  state  may  exercise  and  enjoy — 
such  as  the  use  of  a  highway,  or  canal,  or  public  landing- 
place,  or  a  common  watering-place  on  a  stream  or  pond  of 
water — in  all  such  cases  a  mere  deprivation  or  obstruc- 
tion of  the  use  which  excludes  or  hinders  all  persons  alike 
from  the  enjoyment  of  the  common  right,  and  which  does 
not  cause  any  special  or  peculiar  damage  to  any  one,  fur- 
nishes no  valid  cause  of  action  in  favor  of  an  individual, 
although  he  may  suffer  inconvenience  or  delay  greater  in 
degree  than  others  from  the  alleged  obstruction  or  hin- 
drance. The  private  injury  in  this  class  of  cases  is  said  to 
be  merged  in  the  common  nuisance  and  injury  to  all  citizens, 
and  the  right-  is  to  be  vindicated  and  the  wrong  punished 
by  a  public  prosecution,  and  not  by  a  multiplicity  of  sepa- 
rate actions  in  favor  of  private  individuals.  But  it  will  be 
found  that  in  the  cases  in  which  this  principle  has  been  laid 
down,  it  has  been  applied  to  that  class  of  nuisances  which 
have  caused  a  hindrance  or  obstruction  in  the  exercise  of  a 
right  which  is  common  to  every  person  in  the  community, 
and  that  it  has  never  been  extended  to  cases  where  the 

52    Paducah  v.  Allen,  111  Ky.  361,  180,  68   S.  W.  145 ;   Georgetown  v. 

63  S    W    981    98  Am.  St.  Rep.  422  Ammerman,  143  Ky.  209,  136  S.  W. 

(pest-house) ;'  Bramlette   v.   Louis-  202  (garbage  dump), 
ville,  etc.,  R.  R.  Co.,  24  Ky.  L.  Rep. 
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alleged  wrong  is  done  to  private  property,  or  the  health 
of  individuals  is  injured,  or  their  peace  and  comfort  in 
their  dwellings  is  impaired,  by  the  carrying  on  of  offensive 
trades  and  occupations  which  create  noisome  smells  or  dis- 
turbing noises,  or  cause  other  annoyances  and  injuries  to 
persons  and  property  in  the  vicinity,  however  numerous  or 
extensive  may  be  the  instances  of  discomfort,  inconven- 
ience, and  injury  to  persons  and  property  thereby  occa- 
sioned. Where  a  public  right  or  privilege  common  to  every 
person  in  the  community  is  interrupted  or  interfered  with, 
a  nuisance  is  created  by  the  very  act  of  interruption  or 
interference  which  subjects  the  party  through  whose  agency 
it  is  done  to  a  public  prosecution,  although  no  actual  injury 
or  damage  may  be  thereby  caused  to  any  one.  If,  for 
example,  a  public  way  is  obstructed,  the  existence  of  the 
obstruction  is  a  nuisance,  and  punishable  as  such,  even  if 
no  inconvenience  or  delay  to  public  travel  actually  takes 
place.  It  would  not  be  necessary  in  a  prosecution  for  such 
a  nuisance  to  show  that  any  one  had  been  delayed  or  turned 
aside.  The  offense  would  be  complete  although  during  the 
continuance  of  the  obstruction  no  one  had  had  occasion  to 
pass  over  the  way.  The  wrong  consists  in  doing  an  act 
inconsistent  with  and  in  derogation  of  the  public  or  common 
right.  It  is  in  cases  of  this  character  that  the  law  does  not 
permit  private  actions  to  be  maintained  on  proof  merely 
of  a  disturbance  in  the  enjoyment  of  the  common  right, 
unless  special  damage  is  also  shown,  distinct  not  only  in 
degree,  but  in  kind,  from  that  which  is  done  to  the  whole 
public  by  the  nuisance,  and,  upon  the  same  principle,  an 
owner  of  property  injured  by  the  construction  of  a  public 
improvement  in  such  a  way  as  to  interfere  with  his  public 
rights  is  not  damaged  in  the  constitutional  sense  unless 
special  damage  of  the  same  character  is  shown.53 

53.  United  Btates. — Lorle  v.  North  Florida.—  Florida  Southern  R.  R. 

Chicago  City  Ry.  Co.,  32  Fed.  270.  Co.  v.  Brown,  23  Fla.  104,  1  So.  512. 

Arkansas. — Hot  Springs  R.  R.  Co.  Illinois.—  Chicago,  etc.,  R.  R.  Co. 

v.  Williamson,  45  Ark.  429.  v.    Berg,   10   111.   App.   607 ;    Metro- 

California. —  Smith    v.    Southern  politan,  etc.,  R.  R.  Co.  v.  Goll,  100 

Pacific  R.  R.  Co.,  146  Cal.  164,  79  111.  App.  323. 

Pac.  868,  106  Am.  St.  Rep.  17.  M issouri.—  Rude  v.  St.  Louis,  93 

Colorado.—  Gilbert  v.  Greely,  etc.,  Mo.  408,  6  S.  W.  257 ;  Van  DeVere 

Ry.  Co.,  13  Colo.  501,  22  Pac.  814.  v.  Kansas  City,  107  Mo.  83,  17  'S.  W. 
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But  there  is  another  class  of  cases,  in  which  the  essence 
of  the  wrong  consists  in  an  invasion  of  a  private  right,  and 
in  which  the  public  offense  is  committed,  not  merely  by 
doing  an  act  which  causes  injury,  annoyance,  and  discom- 
fort to  one  or  several  persons  who  may  come  within  the 
sphere  of  its  operation  or  influence,  but  by  doing  it  in  such 
place  and  in  such  manner  that  the  aggregation  of  private 
injuries  becomes  so  great  and  extensive  as  to  constitute 
a  public  annoyance  and  inconvenience,  and  a  wrong  against 
the  community,  which  may  be  properly  the  subject  of  a 
public  prosecution.  But  it  has  never  been  held  that  in 
cases  of  this  character  the  injury  to  private  property,  or 
to  the  health  and  comfort  of  individuals,  becomes  merged 
in  the  public  wrong  so  as  to  take  away  from  the  persons 
injured  the  right  which  they  would  otherwise  have  to  main- 
tain actions  to  recover  damages  which  each  may  have  sus- 
tained in  his  person  or  estate  from  the  wrongful  act,  nor 
would  such  a  doctrine  be  consistent  with  sound  principle. 
Carried  out  practically,  it  would  deprive  persons  of  all 
redress  for  injury  to  property  or  health,  or  for  personal 
annoyance  and  discomfort,  in  all  cases  where  the  nuisance 
was  so  general  and  extensive  as  to  be  a  legitimate  subject 
of  a  public  prosecution;  so  that  in  effect  a  wrong-doer 
would  escape  all  liability  to  make  indemnity  for 
private  injuries  by  carrying  on  an  offensve  trade  or  occu- 
pation in  such  place  and  manner  as  to  cause  injury  and 
annoyance  to  a  sufficient  number  of  persons  to  create  a  com- 
mon nuisance. 

The  real  distinction  would  seem  to  be  this ;  that  when  the 
wrongful  act  is  of  itself  a  disturbance  or  obstruction  only 
to  the  exercise  of  a  common  and  public  right,  the  sole 
remedy  is  by  public  prosecution,  unless  special  damage  is 
caused  to  individuals.  In  such  case,  the  act  of  itself  does 
no  wrong  to  individuals  distinct  from  that  done  to  the 
whole  community.  But  when  the  alleged  nuisance  would 
constitute  a  private  wrong  by  injuring  property  or  health, 
or   creating  personal  inconvenience   and   annoyance,   for 

695,  28  Am.  St.  Rep.  396;  Gates  v.  Goldberg,  68  Tex.  685,  5  S.  W.  824; 

Kansas  City,  etc.,  Ry.  Co.,  Ill  Mo.  Haney  v.   Gulf,   etc.,   R.   R.   Co.,    3 

28,  19  S.  W.  957.  Tex.  App.  Civ.  Cas.  336. 
Texas. —  Texas,  etc.,  R.  R.  Co.  v. 
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which  an  action  might  be  maintained  in  favor  of  a  person 
injured,  it  is  none  the  less  actionable  because  the  wrong  is 
committed  in  a  manner  and  under  circumstances  which 
would  render  the  guilty  party  liable  to  indictment  for  a 
common  nuisance.54  In  accordance  with  this  principle  the 
injury  from  a  public  work  in  the  form  of  noise  or  smoke 
or  odors  of  such  a  severity  as  to  constitute  a  nuisance  at 
common  law  is  a  damage  in  the  constitutional  sense  even 
if  the  public  at  large  suffers  the  same  injury  in  kind 
although  less  in  degree;  but  the  obstruction  of  passage 
along  a  navigable  watercourse  or  a  public  highway  is  not 
a  damage  except  to  such  property  as  suffers  an  injury  dif- 
fering in  kind  rather  than  merely  in  degree  from  that  suf- 
fered by  the  general  public. 

§  317.  Injury  from  the  Construction  and  Operation  of  a 
Steam  Railroad  upon  its  own  Location. 

When  a  steam  railroad  is  constructed  upon  its  own  loca- 
tion, whether  such  location  was  acquired  for  the  purpose  by 
purchase  or  by  eminent  domain,  the  right  of  the  owners  of 
adjacent  lands,  no  part  of  which  was  taken,  to  recover 
under  a  statutory  or  constitutional  provision  requiring  com- 
pensation for  damage  depends  as  already  explained  upon 
the  question  whether  the  injury  is  of  such  a  character  that 
it  would  be  actionable  at  common  law  if  inflicted  by  pri- 
vate parties,  or,  if  not  actionable  at  common  law,  is  special 
and  peculiar  to  the  lands  affected  or  deprives  them  of  some 
right  appurtenant  thereto.  For  physical  injury  to  land  by 
the  construction  of  a  railroad,  as  by  draining  wells  or 
deprivation  of  lateral  support,  the  owner  is  entitled  to 
recover,  even  though  the  injury  was  of  a  character  which 
would  not  have  been  actionable  at  common  law,  since  such 
injury  is  special  and  not  suffered  by  the  public  generally.55 

54.  Bigelow,  C.  J.,  in  Wesson  v.  of  watercourses,  damage  by  blasting, 
Washburn  Iron  Co.,  13  Allen  running  tracks  so  near  houses  as  to 
(Mass.)  95,  90  Am.  Dec.  181.  cause    imminent    danger    of    fire)  ; 

55.  Parker  v.  Boston  &  Maine  Sheldon  v.  Boston,  etc.,  R.  R.  Co., 
Railroad,  3  Cush.  (Mass.)  107,  50  172  Mass.  180,  51  N.  E.  1078  (drain- 
Am.  Dec.  709  (draining  well)  ;  Pro-  ing  wells)  ;  Parnandis  v.  Great 
prietors  of  Locks  &  Canals  v.  Northern  Ry.  Co.,  41  Wash.  486,  84 
Nashua,  etc.,  R.  R.  Co.,  10  Cush.  Pac.  18,  5  L.  R.  A.  (N.  S.)  1086, 
(Mass.)  385  (endangering  the  fall  111  Am.  St.  Rep.  1027  (injury  to 
of  buildings,  the  caving  in  of  earth,  buildings  by  removal  of  lateral  sup- 
the  draining  of  wells,  the  diversion  port). 
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It  frequently  happens  however  that  land  in  the  neighbor- 
hood of  a  railroad  is  depreciated  in  value,  although  it 
suffers  no  direct  physical  injury.  The  operation  of  a  rail- 
road in  a  perfectly  lawful  and  reasonable  manner  neces- 
sarily involves  the  ringing  of  bells,  the  blowing  of  whistles, 
the  rumbling  of  trains  and  other  usual  noises,  and  the  emis- 
sion of  smoke,  gases,  fumes  and  odors,  and  often  the  cast- 
ing of  cinders  upon  adjoining  property  and  the  vibration  of 
the  earth  and  buildings.  All  these  things  not  only  consti- 
tute a  considerable  annoyance  to  the  occupants  of  houses 
in  the  neighborhood  of  a  railroad,  but  may  actually  depre- 
ciate the  market  value  of  their  property. 

The  test  of  common  law  liability  is  not  really  available 
in  such  a  case  for  it  never  was  the  practice  to  any  marked 
extent  for  landowners  to  construct  private  railroads  on 
their  own  land  without  legislative  authority,  and  conse- 
quently there  is  no  line  of  cases  holding  that  the  operation 
of  such  a  railroad  would  or  would  not  constitute  a  private 
nuisance  and  thus  give  rise  to  an  action  at  common  law  in 
favor  of  an  adjoining  landowner.58    In  the  case  of  railroads 

56.  In    Austin    v.    Augusta    Ter-  injuries  caused  by  the  operation  of 

minal  Ry.  Co.,  108  Ga.  671,  34  S.  B.  the  road.'     Except  Queen  v.  Train, 

852,  47  L.  R.  A.  755,  which  holds  the  2  Best  &  S.  640  —  a  nisi  prius  case, 

operation  of  a  railroad  not  to  be  a  to  which  we  have  had  no  access  — 

legal  damage  to  neighboring  prop-  we  have  examined  all  the  other  au- 

erty,  Simmons,  C.  J.,  in  an  interest-  thorities  cited,   and  find  that  they 

ing   and  exhaustive  opinion,   says :  do  not  sustain  the  text.    All  of  them 

"  But  it  is  said  that  these  views  can  refer  to  instances  where  railroads, 

only  be  correct  as  applied  to  char-  without  warrant  of  law,  were  laid 

tered  companies;   that  an  unincor-  on  highways   or   alleys.     Certainly 

porated  railroad  is  a  nuisance  per  an  unauthorized  use  of  the  high- 

se,  and  the  owner  thereof  liable  for  ways  is  a  nuisance,  whether  it  be  by 

all   damages   which    such   nuisance  a  private  person  or  an  incorporated 

occasions;  and  therefore  the  same  railroad.     *     *     * 
liability    attaches    to    a    chartered  *'  But  the  many  cases  which  rule 

railroad,  inasmuch  as  the  constitu-  that  an   unauthorized,    and   there- 

tion  preserves  the  common-law  right  fore  unlawful,  use  of  the  highway 

of  action,  and  makes  the  company  is  a  nuisance,  fall  far  short  of  ruling 

liable  to  the  same  extent  and  for  that  a  railroad  on  private  property, 

the  same  acts   as   a  private  indi-  and  operated  in  the  usual  method, 

vidual   would   be.     And   1   Elliott,  constitutes  a  nuisance  per  se,  so  as 

Railroads,  Section  1,  does,  at  first  to  entitle  near-by  property  owners 

blush,  seem  to  sustain  the  position,  to  have  the  business  abated,  or  re- 

for  it  is  there  said:  Where  a  pri-  cover  damages  from  the  usual  and 

vate   person    operates    '  a    railroad  necessary  noises  and  inconveniences 

without  legislative  authority,  it  will  resulting  from  its  operation.    There 

be  at  the  risk  of  being  held  liable  are  countless  switches  and  private 

for  maintaining  a  nuisance,  or  for  tracks  on  private  property  running 
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laid  out  by  public  authority  it  is  considered  by  most  author- 
ities that  such  damage  would  not  be  actionable  at  common 
law,  and  that  it  is  not  special  and  peculiar;  that  land  half 
a  mile  away  suffers  the  same  kind  of  damage,  though  less 
in  degree,  .as  land  in  close  proximity  to  the  railroad.  It  is 
accordingly  held  by  a  majority  of  the  decided  cases  that 
when  a  railroad  is  constructed  under  legislative  authority 
on  its  own  right  of  way,  an  owner  of  land  no  part  of  which 
is  taken  cannot  recover  for  damages  caused  by  the  lawful 
and  prudent  operation  of  the  railroad.57  So  also  when  the 
railroad  is  constructed  upon  a  high  embankment,  the  inter- 
ference with  the  light,  air  and  prospect  of  adjacent  land  is 


to  and  from  factories,  coal  mines, 
.  stone  quarries,  mills,  and  ware- 
houses in  daily  use  all  over  the 
country,  and,  so  far  as  we  have 
found,  they  are  not  treated  as  nui- 
sances. Many  miles  of  lumber  roads 
in  this  state  oh  private  property  are 
operated  by  private  owners,  and 
they  seem  to  be  within  the  purview 
of  the  statute  enacted  for  the  pro- 
tection of  railroads.  While  this  case 
does  not  call  for  a  ruling  as  to  the 
status  of  private  roads,  it  is  proper, 
in  view  of  the  argument,  to  con- 
sider whether  they  are  nuisances 
per  se.  It  certainly  is  not  unlawful 
for  a  private  citizen  to  own  and 
operate  a  railway  on  his  own  land. 
And  we  have  found  no  case  holding 
that  a  railroad  on  private  property 
is  a  nuisance  per  se.  On  the  con- 
trary, a  number  of  cases  expressly 
hold  that  they  are  not  nuisances 
per  se."  Lewis,  J.,  dissenting,  cites 
a  number  of  cases  in  which  machine 
shops  and  foundries  causing  smoke, 
noise  and  vibration  of  the  same 
general  character  as  that  produced 
by  the  operation  of  steam  railroads 
were  held  to  be  nuisances  at  com- 
mon law. 

57.  England. — Hammersmith,  etc., 
R.  R.  Co.  v.  Brand,  L.  R.  4  H.  L. 
171 ;  Attorney-General  v.  Metropoli- 
tan R.  R.  Co.,  (1894)  1  Q.  B.  384. 

Colorado. — Gilbert  v.  Greeley,  etc., 
R.  R.  Co.,  13  Colo.  501,  22  Pac.  814. 

Georgia. — Austin  v.  Augusta  Ter- 
minal Ry.  Co.,  108  Ga.  671,  34  S.  E. 
852,  47  L.  R.  A.  755. 


Illinois. —  Chicago  v.  Union  Stock 
Yards,  etc.,  Co.,  164  111.  224,  45 
N.  E.  430,  35  L.  R.  A.  281 ;  Aldrich 
v.  Metropolitan,  etc.,  R.  R.  Co.,  195 
111.  456,  63  N.  E.  155,  57  L.  R.  A. 
237;  Illinois  Central  R.  R.  Co.  v. 
School  Trustees,  212  111.  406,  72 
N.  E.  39;  Griveau  v.  South  Chi- 
cago City  Ry.  Co.,  130  111.  App.  519. 

Indiana. —  Fink  v.  Cleveland,  etc., 
Ry.  Co.,  181  Ind.  539,  105  N.  E.  116. 

Louisiana. —  New  Orleans,  etc., 
R.  R.  Co.  v.  Barton,  43  La.  Ann.  171, 
9  So.  19. 

Massachusetts.  —  Proprietors  of 
Locks  &  Canals  v.  Nashua,  etc., 
R.  R.  Co.,  10  Cush.  385 ;  Presbrey  v. 
Old  Colony  R.  R.  Co.,  103  Mass.  1; 
Wellington  v.  Boston,  etc.,  R.  R., 
158  Mass.  185,  33  N.  E.  393. 

Minnesota.- — ■  Carroll  v.  Wisconsin 
Central  R.  R.  Co.,  40  Minn.  168,  41 
N.   W.   661. 

Pennsylvania.  —  Pennsylvania  R. 
R.  Co.  v.  Lippincott,  116  Pa.  472, 
9  Atl.  871,  2  Am.  St.  Rep.  618; 
Pennsylvania  R.  R.  Co.  v.  Marchant, 
119  Pa.  541,  13  Atl.  690,  4  Am.  St. 
Rep.  659 ;  Pennsylvania  Insurance 
Co.  v.  Pennsylvania,  etc.,  R.  R.  Co., 
151  Pa.  334,  25  Atl.  107,  31  Am.  St. 
Rep.  762;  Jones  v.  Erie,  etc.,  R.  R. 
Co.,  151  Pa.  541,  25  Atl.  134,  17 
L.  R.  A.  758,  31  Am.  St.  Rep.  722; 
Wunderltch  v.  Pennsylvania  R.  R. 
Co.,  223  Pa.  114,  72  Atl.  247. 

South  Dakota. — 'Hyde  v.  Minne- 
sota, etc.,  Ry.  Co.,  29  S.  D.  220,  136 
N.  W.  92,  40  L.  R.  A.    (N.   S.)    48. 

Tennessee. —  Louisville,   etc.,   Ter- 
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not  a  damage  for  which  the  owner  is  entitled  to  recover 
compensation.58 

On  the  other  hand,  while  it  is  universally  agreed  that 
there  is  no  liability  for  mere  noise  and  odors  arising  from 
the  operation  of  railroads,59  it  is  held  in  a  few  states,  and 
necessarily  in  those  which  consider  every  injury  from  pub- 
lic improvements  that  depreciates  market  value  to  be  within 
the  constitutional  protection,60  that  property  so  near  the 
railroad  as  to  be  jarred  by  the  operation  of  the  trains,  and 
to  have  smoke,  soot  and  cinders  cast  upon  it,  suffers  a 
physical  injury  which  is  special  and  peculiar  and  which  is 
consequently  the  basis  of  a  constitutional  right  to  compen- 
sation,61 and  it  is  everywhere  held  that  when  the  injury 
from  the  noise  and  smoke  of  the  railroad  is  inflicted  in  such 
an  aggravated  form,  by  the  operation  of  a  switch-yard  in 
close  proximity  to  dwellings,  or  otherwise,  as  to  constitute 
a  common  law  nuisance,  there  is  such  an  injury  as  is  cov- 
ered by  a  constitutional  provision  in  respect  to  damage.62 


minal  Co.  v.  Lellyett,  114  Tenn.  368, 
85  S.  W.  881,  1  L.  R.  A.  (N.  S.)  49. 

Utah. —  Twenty-Second  Corpora- 
tion v.  Oregon,  etc.,  R.  R.  Co.,  36 
Utah  238,  103  Pac.  243,  23  L.  E.  A. 
(N.  S.)   860,  140  Am.  St.  Rep.  819. 

Washington. —  Smith  v.  St.  Paul, 
etc.,  R.  R.  Co.,  39  Wash.  355,  81 
Pac.  840,  70  L.  R.  A.  1018,  109  Am. 
St.  Rep.  889 ;  Clute  v.  North  Yakima, 
etc.,  R.  R.  Co.,  62  Wash.  531,  114 
Pac.  513;  Taylor  v.  Chicago,  etc., 
R.  R.  Co.,  85  Wash.  592,  148  Pac. 
887,  L.  R.  A.  1915  E  634. 

58.  McKeon  v.  New  England  R. 
R.  Co.,  199  Mass.  292,  85  N.  E.  475, 
20  L.  R.  A.  (N.  S.)  1061.  See  how- 
ever Be  London,  etc.,  R.  R.  Co., 
L.  R.  24  Q.  B.  Div.  40;  Eagle  v. 
Charing  Cross  R.  R.  Co.,  L.  E. 
2  C.  P.  638  contra,  and  Texas,  etc., 
Ry.  Co.  v.  Edrington,  100  Tex.  496, 
101  S.  "W.  441,  9  L.  R.  A.  (N.  S.) 
988,  holding  the  construction  of  a 
water  tank  on  a  railroad  location  a 
damage  to  adjoining  property. 

59.  Supra,  §  312. 

60.  Idaho,  etc.,  R.  R.  Co.  v.  Nagle, 
106  C.  C.  A.  578,  184  Fed.  698; 
Eainey  v.  Eed  Eiver,  etc.,  E.  E. 
Co.,  99  Tex.  276,  89  S.  W.  768,  90 


S.  W.  1096,  3  L.  E.  A.  (N.  S.)  590, 
122  Am.  St.  Rep.  622,  13  Ann.  Cas. 
580. 

61.  United  States. —  Idaho,  etc., 
R.  R.  Co.  v.  Nagle,  106  C.  C.  A. 
578,   184  Fed.   598. 

Kentucky. —  Illinois  Central  R.  R. 
Co.  v.  Elliott,  129  Ky.  121,  110 
S.  W.   817. 

Nebraska. —  Omaha,  etc.,  R.  R. 
Co.  v.  Janecek,  30  Neb.  276,  46 
N.  W.  478,  27  Am.  St.  Rep.  399. 

Texas. —  Gainesville,  etc.,  Ry.  Co. 
v.  Hall,  78  Tex.  169,  14  S.  W.  259, 
9  L.  R.  A.  298,  22  Am.  St.  Rep.  42 ; 
Fort  Worth,  etc.,  R.  R.  Co.  v. 
Downie,  82  Tex.  383,  17  S.  W.  620; 
Missouri,  etc.,  R.  R.  Co.  v.  Calkins 
(Tex.  Civ.  App.),  79  S.  W.  852; 
Novich  v.  Trinity,  etc.,  R.  E.  Co., 
45  Tex.  Civ.  App.  664,  101  S.  W. 
476. 

Virginia. —  Tidewater  Ey.  Co.  v. 
Shartzer,  107  Va.  562,  59  S.  E.  407, 
17  L.  E.  A.   (N.  S.)   1053. 

62.  Chicago,  etc.,  R.  R.  Co.  v. 
Darke,  148  111.  226,  35  N.  E.  750; 
Chicago,  etc.,  R.  R.  Co.  v.  Atter- 
bury,  156  111.  281,  40  N.  E.  826; 
Bramlette  v.  Louisville,  etc.,  R.  R. 
Co.,  24  Ky.  L.  Rep.  180,  68  S.  W. 
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Since  there  is  ordinarily  no  right  of  access  to  a  railroad 
from  adjoining  land,  the  change  of  grade  of  a  railroad  after 
it  had  once  been  built  would  not  usually  constitute  a  dam- 
age to  adjoining  land;  the  impairment  of  light,  air  and  pros- 
pect by  raising  the  grade  above  the  surrounding  land  would 
be  neither  a  physical  injury  nor  one  that  would  be  actionable 
at  common  law,  nor,  it  would  seem,  the  disturbance  of  any 
private  right.63  If  the  deprivation  of  a  spur  track  in  actual 
use  would  be  a  special  damage  to  the  property  thus  con- 
nected wherever  situated,64  or  the  deprivation  of  the  possi- 
bility of  a  spur  track  be  a  special  damage  to  adjoining 
property,  at  any  rate  the  deprivation  of  the  possibility  of  a 
spur  track  to  land  not  adjoining  the  railroad  is  too  remote 
to  be  considered.65 

§  318.  The  Private  Rights  of  an  Abutting  Owner  in  a 
Public  Way. 

Land  abutting  upon  a  public  way  is  of  course  entitled 
to  the  same  protection  from  physical  injury  resulting  from 
authorized  work  on  the  way  or  from  damage  from  legalized 
nuisances  upon  the  way  as  other  land  is  entitled  to  receive 
from  like  injuries  from  other  public  improvements.  In 
addition  there  are  appurtenant  to  land  abutting  upon  a 
public  way  certain  rights  in  the  way  which  are  peculiar  to 
such  land  and  which  the  owner  of  the  land  is  entitled  to 
enjoy  in  connection  with  his  property  until  he  is  disturbed 
by  the  paramount  power  of  the  state,  and  which  unques- 
tionably give  such  land  an  additional  value.  In  some  juris- 
dictions indeed  such  rights  are  considered  property  in  the 
constitutional  sense,  and  they  cannot  be  destroyed,  even 
by  express  authority  from  the  legislature,  without  com- 
pensation,66 and  while  this  view  of  the  nature  of  such  rights 

145 ;  Matthias  v.  Minneapolis,  etc.,  New  York,  etc.,  R.  R.  Co.,  221  Mass. 

Ry.  Co.,  125  Minn.  224,  146  N.  W.  169,  108  N.  B.  934. 

353.    See  also  Baltimore,  etc.,  R.  R.  64.  It  was  held  not  to  be  special 

Co.    v.    Fifth    Baptist   Church,    108  damage    in    Otis    Elevator    Co.    v. 

tr.  S.  317,  27  L.  ed.  739.  Chicago,  263  111.  419,  105  N.  E.  338. 

63.  Cassidy  v.  Old  Colony  R.  R.  65.  In  re  Buffalo  Grade  Crossing 

Co.,   141   Mass.   174,   5  N.   E.    142;  Commissioners,   207   N.    Y.    52,    100 

McKeon  v.  New  England  R.  R.  Co.,  N  E.  714,  Ann.  Cas.  1914  C  271. 

199   Mass.    292,    85   N.    E.    475,    20  66.  Supra,  §  160. 
L.  R.  A.    (N.   S.)    1061;   Howell  v. 
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is  based  more  upon  the  modern  tendency  to  subordinate 
the  rights  of  the  public  to  private  property  rights  than  upon 
sound  legal  principles,  so  that  it  is  not  universally  accepted, 
it  is  everywhere  conceded  that,  as  a  matter  of  interpreta- 
tion, when  it  is  expressly  provided  by  law  that  damage  to 
land  from  public  improvements  shall  be  paid  for,  the 
destruction  of  an  abutter's  peculiar  rights  ill  a  public  way 
comes  within  the  scope  of  such  provision.  The  only  diffi- 
culty is  in  distinguishing  between  rights  in  the  way  which 
are  appurtenant  to  abutting  land,  and  the  right  to  use  the 
way  as  an  avenue  of  travel  which,  while  it  may  be  enjoyed 
by  a  landowner  more  frequently  than  by  other  citizens  in 
the  public  ways  situated  in  the  immediate  neighborhood  of 
his  property,  is  none  the  less  a  public  right. 

As  far  as  can  be  gathered  from  the  decided  cases,  the 
special  or  private  rights  of  an  abutter  upon  a  public  way 
are  as  follows: 

(a)  That  the  relative  position  of  his  land  and  the  way 
shall  not  be  changed.67 

(b)  That  his  access  to  the  way  shall  not  be  impaired.68 

(c)  In  some  jurisdictions,  that  passage  along  the  way 
shall  not  be  obstructed  in  such  a  way  as  seriously  to  impair 
the  accessibility  of  his  premises.69 

(d)  That  the  way  shall  not  be  used  in  front  of  his  prem- 
ises for  other  than  street  purposes.70 

(e)  That  the  light  and  air  from  the  way  shall  not  be 
materially  obstructed.71 

§  319.  Change  of  the  Grade  of  a  Public  Way. 

The  relation  of  a  parcel  of  land  to  the  street  upon  which 
it  abuts  is  such  that  the  law  recognizes  the  continuance  of 
that  relation  as  a  right  which  the  owner  enjoys  in  connec- 
tion with  his  property  and  which  is  peculiar  to  such  prop- 
erty. The  owner  is  consequently  entitled  to  the  protection 
of  the  integrity  of  that  relation  except  as  against  the  para- 
mount right  of  the  public  to  improve  the  street  for  street 
purposes;72  and,  when  the  constitution  or  statutes  of  the 
state  allow  him  compensation  when  his  property  is  damaged 

67.  Infra,   §  319.  70.  Infra,   §  324. 

68.  Infra,   §  322.  71.  Infra,   §  324. 

69.  Infra,   §  323.  72.  Supra,   §  162. 
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for  the  public  use,  the  interference  with  that  right,  even  by 
a  lawful  alteration  of  the  grade  of  the  street  in  front  of  his 
property,  in  such  a  way  as  to  depreciate  the  market  value 
thereof,  is  a  damage  within  the  meaning  of  such  provisions.73 


73.  United  States. —  Chicago  v. 
Taylor,  125  U.  S.  161,  31  L.  ed.  638 ; 
Blanchard  v.  Kansas  City,  5  Mc- 
Crary,  217,  16  Fed.  444;  McElroy  v. 
Kansas  City,  21  Fed.  257. 

Alabama. —  Montgomery  v.  Town- 
send,  80  Ala. '  489,  60  Am.  Rep. 
112;  Montgomery  v.  Maddox,  89 
Ala.  181,  7  So.  433;  New  Decatur 
v.  Scharfenberg,  147  Ala.  367,  41 
So.  1024;  Dallas  County  v.  Dillard, 
156  Ala.  354,  47  So.  135,  18  L.  R.  A, 
(N.  S.)  884;  North  Alabama  Trac- 
tion Co.  v.  Hays,  184  Ala.  592,  64 
So.  39. 

Arkansas. — Dickerson  v.  Okolona, 
98  Ark.  206,  135  S.  W.  863,  36 
L.  R.  A.   (N.  S.)  1194. 

California.  —  Reardon  v.  San 
Francisco,  66  Cal.  492,  6  Pac.  317, 
56  Am.  Rep.  109;  Eachus  v.  Los 
Angeles,  etc.,  Railway  Co.,  103  Cal. 
614,  37  Pac.  750,  42  Am.  St.  Rep. 
149;  Eachus  v.  Los  Angeles,  130 
Cal.  492,  62  Pac.  829,  88  Am.  St. 
Rep.  147;  Sievers  v.  Root,  10  Cal. 
App.  337,  101  Pac.  925. 

Colorado. —  Pueblo  v.  Strait,  20 
Colo.  13,  36  Pac.  789,  24  L.  R.  A. 
392,  46  Am.  St.  Rep.  273;  Denver 
v.  Bonesteel,  30  Colo.  107,  69  Pac. 
595. 

Connecticut. —  Fox  v.  South  Nor- 
walk,  85  Conn.  237,  82  Atl.  642; 
Forbes  v.  Orange,  85  Conn.  255,  82 
Atl.  559. 

Georgia. — Atlanta  v.  Green,  67 
Ga.  386;  Moore  v.  Atlanta,  70  Ga. 
611;  Castleberry  v.  Atlanta,  74  Ga. 
164;  Smith  v.  Floyd  County,  85 
Ga.  420,  11  S.  E.  850;  Augusta  v. 
Schrameck,  96  Ga.  426,  23  S.  E. 
400,  51  Am.  St.  Rep.  146;  Pause  v. 
Atlanta,  98  Ga.  92,  26  S.  E.  489,  58 
Am.  St.  Rep.  290;  Roughton  v.  At- 
lanta, 113  Ga.  948,  39  S.  E.  316; 
East  Rome  v.  Lloyd,  124  Ga.  842,  53 
S.  E.  103. 

Illinois. —  Pekin  v.  Brereton,  67 
111.  477,  16  Am.  Rep.  629 ;  Blooming- 
ton  v.  Brokaw,  77  111.  194;   Shaw- 


neetown  v.  Mason,  82  111.  337,  25 
Am.  Rep.  321;  Elgin  v.  Eaton,  83 
111.  535,  25  Am.  Rep.  412 ;  Rigney  v. 
Chicago,  102  111.  64 ;  Bloomington  v. 
Pollock,  141  111.  346,  31  N.  E.  146; 
Chicago  v.  Jackson,  196  111.  496,  63 
N.  E.  1013,  1135;  Grant  Park  v. 
Trah,  218  111.  516,  75  N.  E.  1040; 
Shrader  v.  Cleveland,  etc.,  Railway 
Co.,  242  111.  227,  89  N.  E.  997,  26 
L.  R.  A.  (N.  S.)  226;  Chicago  v. 
McShane,  102  111.  App.  239. 

Iowa. — Ressegieu  v.  Sioux  City, 
94  Iowa  543,  63  N.  W.  184,  28 
L.  R.  A.  389. 

Kentucky.  —  Henderson  v.  Mc- 
Clain,  102  Ky.  402,  43  S.  W.  700, 
39  L.  R.  A.  349 ;  Layman  v.  Beeler, 
113  Ky.  221,  67  S.  W.  995;  Frank- 
fort v.  Edelen,  26  Ky.  L.  R.  601,  82 
S.  W.  279;  Oassell  v.  Nicholasville, 
134  Ky.  103,  119  S.  W.  788;  Ewing 
v.  Louisville,  140  Ky.  726,  131  S.  W. 
1016,  31  L.  R.  A.   (N.  S.)   612. 

Louisiana. —  Manning  v.  Shreve- 
port,  199  La.  1044,  44  So.  882,  13 
L.  R.  A.    (N.  S.)   452. 

Massachusetts.  —  Hartshorn  v. 
Worcester,  113  Mass.  Ill ;  Munn  v. 
Boston,  183  Mass.  421,  67  N.  E.  312. 

Minnesota. —  Dickerman  v.  Du- 
luth,  88  Minn.  288,  92  N.  W.  1119; 
Sallden  v.  Little  Falls,  102  Minn. 
358,  113  N.  W.  884,  13  L.  R.  A. 
(N.  S.)  790,  120  Am.  St.  Rep.  635; 
Sather  v.  Duluth,  123  Minn.  300, 
143   N.   W.   906. 

Mississippi. — Vicksburg  v.  Her- 
man, 72  Miss.  211,  16  So.  434 ;  Jack- 
son v.  Williams,  92  Miss.  301,  46 
So.  551 ;  Robinson  v.  Vicksburg,  99 
Miss.  439,  54  So.  858. 

Missouri.  — Werth  v.  Springfield, 
78  Mo.  107;  Householder  v.  Kansas 
City,  83  Mo.  488;  Sheehy  v.  Kan- 
sas City  Cable  Railway  Co.,  94  Mo. 
574,  7  S.  W.  579,  4  Am.  St.  Rep. 
396 ;  Davis  v.  Missouri  Pacific  Rail- 
way Co.,  119  Mo.  180,  24  S.  W.  777, 
41  Am.  St.  Rep.  648;  Hickman  v. 
Kansas  City,  120  Mo.  110,  25  S.  W. 
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It  will  be  remembered  that  one  of  the  reasons  frequently- 
assigned  for  the  rule  that,  in  the  absence  of  a  special  stat- 
utory or  constitutional  provision,  damages  could  not  be 
recovered  for  a  change  of  grade,  was  that  the  owner  was 
paid  when  the  way  was  first  laid  out  for  the  damages  that 
might  result  from  grading  it  as  the  public  necessity  and 
convenience  might  from  time  to  time  require.74  If  this 
were  really  the  case,  the  decisions  which  require  compensa- 
tion to  be  paid  again  when  the  damage  is  actually  inflicted 
are  unsound,  for  no  reasonable  construction  of  the  constitu- 
tion would  require  the  same  damages  to  be  paid  for  twice. 
When  the  right  to  compensation  is  based  upon  a  statute 
requiring  in  terms  the  payment  of  damages  from  a  change 
of  grade,  there  is  no  room  for  construction ;  but  when  dam- 
ages for  a  change  of  grade  are  claimed  under  a  general 


225,  23  L.  R.  A.  658,  41  Am.  St.  Hep. 
684;  Spencer  v.  Metropolitan  St. 
Ry.  Co.,  120  Mo.  154,  23  S.  W.  126, 
22  L.  R.  A.  668. 

Montana. —  Less  v.  Butte,  28 
Mont.  27,  72  Pac.  140,  61  L.  R.  A. 
601,  98  Am.  St.  Rep.  545. 

Nebraska. — Harmon  v.  Omaha,  17 
Neb.  548,  23  N.  W.  503,  52  Am. 
Rep.  420;  Schaller  v.  Omaha,  23 
Neb.  325,  36  N.  W.  533;  Omaha  v. 
Kramer,  25  Neb.  489,  41  N.  W.  295, 
13  Am.  St.  Rep.  504;  Hammond  v. 
Harvard,  31  Neb.  635,  48  N.  W. 
462;  Lowe  v.  Omaha,  33  Neb.  587, 
50  N.  W.  760. 

New  York.—  McCall  v.  Saratoga 
Springs,  121  N.  T.  704,  24  N.  E. 
1100;  Hunt  v.  Otego,  145  N.  T. 
Supp.  495,  106  App.  Div.  158. 

Pennsylvania. —  New  Brighton  v. 
United  Presbyterian  Church,  96  Pa. 
331;  Pusey  v.  Allegheny,  98  Pa. 
522;  Hendrick's  Appeal,  103  Pa. 
358 ;  Chester  County  v.  Brewer,  117 
Pa.  647,  12  Atl.  577,  2  Am.  St  Rep. 
713;  O'Brien  v.  Philadelphia,  150 
Pa.  589,  24  Atl.  1047,  30  Am.  St. 
Rep.  832;  Shano  v.  Fifth  Avenue, 
etc.,  Bridge  Co.,  189  Pa.  245,  42  Atl. 
128,  69  Am.  St.  Rep.  808;  In  re 
Chatham  St.,  191  Pa.  604,  43  Atl. 
635;  Philadelphia  Ball  Club  v. 
Philadelphia,  192  Pa.  632,  44  Atl. 
265,   46  L.  R.  A.   724,   73   Am.   St 


Rep.  835;  Kleucke  v.  West  Home- 
stead, 216  Pa.  476,  65  Atl.  1079. 

South  Dakota. —  Searle  v.  Lead, 
10  S.  D.  312,  73  N.  W.  101,  39 
L.  R.  A.  345. 

Texas. — Cooper  v.  Dallas,  83  Tex. 
239,  18  S.  W.  565,  29  Am.  St.  Rep. 
645 ;  San  Antonio  v.  Mullaly,  11 
Tex.  Civ.  App.  596,  33  S.  W.  256. 

Utah.— Kimball  v.  Salt  Lake  City, 
32  Utah  253,  90  Pac.  395,  10  L.  R.  A. 
(N.  S.)  483,  125  Am.  St.  Rep.  859; 
Webber  v.  Salt  Lake  City,  40  Utah 
221,  120  Pac.  503,  37  L.  R.  A. 
(N.  S.)   1115. 

Virginia.  —  Swift  v.  Newport 
News,  105  Va.  108,  52  S.  B.  821, 
3  L.  R.  A.   (N.  S.)  404. 

Washington. —  Brown  v.  Seattle, 
5  Wash.  35,  31  Pac.  313,  18  L.  R.  A. 
161;  Rettire  v.  North  Yakima,  75 
Wash.  143,  134  Pac.  699;  Provident 
Trust  Co.  v.  Spokane,  75  Wash.  217, 
134  Pac.  927 ;  Thorberg  v.  Hoquiam, 
77  Wash.  679,  138  Pac.  304. 

West  Virginia. —  Johnson  v.  Park- 
ersburg,  16  W.  Va.  402,  37  Am. 
Rep.  779 ;  Hutchinson  v.  Parkers- 
burg,  25  W.  Va.  226 ;  Blair  v.  Char- 
leston, 43  W.  Va.  62,  26  S.  E.  341, 
35  L.  R.  A.  852,  64  Am.  St.  Rep. 
837;  Barnes  v.  Grafton,  61  W.  Va. 
408,  56  S.  E.  608. 

74.  Supra,  §  162. 
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constitutional  provision,  it  might  plausibly  have  been  held 
that,  although  a  change  of  grade  was  a  special  and  peculiar 
damage,  having  been  paid  for  once,  it  need  not  be  paid  for 
again.  The  universal  acceptance  of  a  contrary  rule  shows 
that  the  old  doctrine  that  the  parties  foresaw  and  reckoned 
in  the  settlement  all  changes  in  grade  which  later  develop- 
ment might  make  necessary  is  no  longer  considered  any 
more  true  in  legal  theory  than  it  probably  ever  was  in  actual 
practice.  Modified  to  conform  with  conditions  as  they 
really  exist,  it  has  however,  in  some  states  and  under  cer- 
tain conditions,  had  some  influence  in  developing  the  law  in 
respect  to  damages  from  change  of  grade. 

Of  course  if  a  grade  is  established  when  a  street  is  laid 
out,  and  the  acts  of  opening  and  grading  are  substantially 
contemporaneous,  the  damages  assessed  for  the  taking 
include  injury  to  the  remaining  land  by  the  establishment 
of  the  grade,  and  damages  for  such  injury  cannot  be  recov- 
ered again  when  the  street  is  wrought  to  the  established 
grade ; V5  but  if  the  street  is  left  so  long  at  its  natural  grade 
without  being  brought  to  the  established  grade  that  the 
latter  may  fairly  be  supposed  to  have  been  abandoned, 
damages  may  be  assessed  when  the  street  is  brought  to  the 
grade  originally  established70  and  that  the  owner  is  enti- 
tled to  compensation  when  a  change  is  made  from  an  estab- 
lished grade  is  well  settled,  since  when  a  grade  has  once 
been  formally  established,  it  is  not  to  be  supposed  that  the 
parties  contemplated  that  it  would  be  changed. 

75.  Massachusetts. —  Geraghty  v.  ton,  12  Cush.  574;  Snow  v.  Prov- 
Boston,  120  Mass.  416;  Brady  v.  incetown,  109  Mass.  123;  Lane  v. 
Fall  River,  121  Mass.  262;  Garrity  Boston,  125  Mass.  519;  Cambridge 
v.  Boston,  161  Mass.  530,  37  N.  E.  v.  Middlesex  County  Commissioners, 
672;  Wooley  v.  Fall  River,  220  125  Mass.  529;  Como  v.  Worcester, 
Mass.   584,   108   N.   E.   367.  177  Mass.  543,  59  N.  E.  544. 

Pennsylvania. — Clark  v.  Philadel-  Pennsylvania. — Jones    v.    Bangor, 

phia,   171    Pa.   30,    33   Atl.    124,    50  144  Pa.  638,  23  Atl.  252;  Clark  v. 

Am.    St.    Rep.    790;    Re    Sedgeley  Philadelphia,    171    Pa.    30,    33    Atl. 

Ave.,  217  Pa.  313,  66  Atl.  546.  124,  50  Am.  St.  Rep.  790. 

In  Martenis  v.  Tacoma,  66  Wash.  In    Gray   v.    Salt   Lake   City,    44 

92,  118  Pac.  882,  it  was  held  that  Utah  204,  138  Pae.  1177,  and  Jones 

when  proceedings  to  take  land  for  v.    Gillis,    75   Wash.    688,    135    Pac. 

a  street  made  no  reference  to  the  627,  137  Pac.  819,  it  was  recognized 

grade,  a  later  proceeding  to  grade  that  an  established  grade  might  be 

the  street  is  distinct.  abandoned,  but  it  was  held  in  each 

76.  Colorado. —  Pueblo  v.  Bradley,  case  that,  upon  the  facts  before  the 
23  Colo.  App.  177,  128  Pac.  888.  court,  it  had  not  been  abandoned. 

Massachusetts. —  Fernald  v.   Bos- 
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It  has  however  been  held  in  a  few  cases  that  a  city  or  town 
is  not  liable  for  damages  arising  from  ordinary  and  reason- 
able changes  of  grade  which  may  be  required  by  the  natural 
formation  of  the  surface  or  the  increasing  wants  of  the 
public,  as  snch  injuries  were  capable  of  being  foreseen  and 
ascertained  when  the  way  was  laid  out  and  are  presumed 
to  have  been  considered  and  included  in  the  original  assess- 
ment of  compensation ;  but  in  the  cases  in  which  this  rule  is 
laid  down  it  is  admitted  that  extraordinary  changes  which 
are  not  due  to  the  natural  formation  of  the  surface  or  to  the 
mode  of  original  construction,  or  which  are  made  merely 
because  the  public  authorities  judge  that  the  public  conven- 
ience would  be  increased  thereby  or  the  general  appearance 
of  the  street  improved,  are  a  new  description  of  injury  for 
which  the  owner  is  entitled  to  compensation.77  So  also  in 
some  states  it  has  been  held  that  a  city  or  town  is  not  liable 
for  bringing  a  highway  from  the  natural  grade  to  the  grade 
first  established,  if  a  reasonable  one,  since  it  must  have  been 
assumed  when  the  highway  was  laid  out  that  it  would  be 
graded  and  made  fit  for  travel  by  the  public  authorities, 
and  damages  for  the  laying  out  are  presumed  to  have  been 
assessed  accordingly.78    Such  a  rule  has  in  some  cases  been 

77.  Montgomery  v.  Townsend,  80  Kansas. — Interstate  Consolidated, 
Ala.  489,  60  Am.  Rep.  112;  Pueblo  etc.,  R.  R.  Co.  v.  Early,  46  Kan. 
v.  Strait,  20  Colo.  13,  36  Pac.  789,       197,  26  Pac.  422   (statutory). 

24  L.  R.  A.  392,  46  Am.  St.  Rep.  273.  Kentucky. —  Owensboro   v.    Hope, 

78.  Arkansas.  —  Red  v.  Little  128  Ky.  524,  108  S.  W.  873,  15 
Rock,  etc.,  Electric  Co.,  180  S.  W.  L.  R.  A.  (N.  S.)  996;  Philpot  v. 
220  (no  liability  for  the  change  Tompkinsville,  148  Ky.  511,  146 
from  the  natural  grade  to  the  first  S.  W.  1093 ;  Louisville  v.  Sauter, 
established  grade  unless  there  was  149  Ky.  721,  149  S.  W.  1029; 
some  act  of  the  city  tantamount  Erlanger  v.  Cody,  158  Ky.  625,  166 
to  the  adoption  of  the  natural  sur-  S.  W.  202. 

face  as  the  grade  line).  New  York. —  People  ex  rel.  Astor 

Colorado. —  Leiper  v.   Denver,   36  v.    Dickey,    142    N.    Y.    Supp.    776 

Colo.  110,  85  Pac.  849,  7  L.  R.  A.  (owner  must  show  that  there  was  a 

(N.  S.)   108,  118  Am.  St.  Rep.  101,  graded  street  in  existence  immedi- 

10  Ann.  Cas.  847 ;  Colorado  Springs  ately    before   the    change,    but    see 

v.  Stark,  57  Colo.  384,  140  Pac.  794.  Polmsbee  v.  Amsterdam,  142  N.  T. 

Indiana. —  Columbus  v.  Hydraulic  118,    36    N.    E.    821,    and    Hunt   v. 

Woolen  Mills  Co.,  33  Ind.  435  (stat-  Otego,    145    N.    T.    Supp.    495,    157 

utory)  ;  Anderson  v.  Bain,  120  Ind.  App.  Div.  (N.  T.)  794,  holding  that 

254,  22  N.  E.  323    (statutory).  since  a  street  grade  may  be  estab- 

I0wa.—  Dalzell  v.   Davenport,   12  lished  by  usage,  it  is  not  necessary 

Iowa    437    (statutory)  ;    Morris    v.  to  show  that  the  previous  grade  had 

Council  Bluffs,  67  Iowa  342,  56  Am.  been  formally  established). 

Rep.  343  (statutory). 
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justified  on  very  practical  grounds,  which  again  illustrate 
the  futility  of  attempting  to  restrict  an  inherent  and  essen- 
tial power  of  government  by  artificial  bonds.79  In  the 
majority  of  the  states  which  have  adopted  statutory  or  con- 
stitutional provisions  requiring  compensation  for  damage, 
it  is  however  held  that  if  a  street  is  opened  and  used  upon 
the  natural  surface  as  a  grade  line  and  no  legal  grade  is 
established,  the  owners  of  adjoining  lots  are  entitled  to 
recover  damages  resulting  from  raising  or  lowering  the 
street  to  a  new  grade,  although  it  is  the  first  grade  formally 
established.80 


§  320.  Special  Damage  from  Change  of  Grade. 
To  entitle  an  abutting  owner  to  damages  for  a  change  of 
grade,  there  must  be  an  injury  to  some  right  not  shared  by 


Oklahoma. — Adams  v.  Oklahoma 
City,  20  Okla.  519,  95  Pac.  975; 
Mangum  v.  Todd,  42  Okla.  343,  141 
Pac.  266,  L.  R.  A.  1915  A  382. 

Washington. —  Brown  v.  Seattle,  5 
Wash.  35,  31  Pac.  313,  18  L.  R.  A. 
161;  Fletcher  v.  Seattle,  43  Wash. 
627,  86  Pac.  1046  (but  see  43  Wash. 
631,  88  Pac.  843)  ;  Ettor  v.  Tacoma, 
57  Wash.  50,  106  Pac.  478  (re- 
versed 228  TJ.  S.  148,  57  L.  ed.  773, 
see  infra,  §  331)  ;  Wood  v.  Tacoma, 
66  Wash.  266,  119  Pac.  859;  Stern 
v.  Spokane,  73  Wash.  118,  131  Pac. 
476;  Rettire  v.  North  Yakima,  75 
Wash.  143,  134  Pac.  699 ;  Seattle  v. 
McElwain,  75  Wash.  375,  134  Pac. 
1089 ;  Muller  v.  Great  Northern  Ry. 
Co.,  75  Wash.  631,  135  Pac.  631; 
Thorpe  v.  Spokane,  78  Wash.  488, 
139  Pac.  221. 

See  also  Davis  v.  Missouri  Pa- 
cific Ry.  Co.,  119  Mo.  180,  24  S.  W. 
777,  41  Am.  St.  Rep.  648,  holding 
that  the  owner  could  recover  except 
for  "  such  improvements  as  would 
put  the  street  in  a  condition  for 
safe  and  reasonably  convenient  use 
upon  or  near  the  natural  surface." 

79.  In  Adams  v.  Oklahoma  City, 
20  Okla.  519,  95  Pac.  975,  the  court, 
through  Williams,  J.,  said:  "There 
is  good  reason  for  the  policy  that 
cities  should  not  be  liable  for  dam- 
ages occasioned  in  the  first  estab- 
lishment of  grades.     It  would  dis- 


courage public  improvements  if  an 
entire  section  of  a  city  were  allowed 
to  recover  damages  from  the  mu- 
nicipal government  for  injuries  re- 
sulting to  abutting  or  adjacent  lots 
on  account  of  grades  first  estab- 
lished. *  *  *  There  would  be  no 
boulevards,  no  parks,  no  broad 
streets  paved  and  provided  with 
commensurate  sidewalks  for  the 
convenience  of  the  public,  whether 
pedestrians,  equestrians  or  by  ve- 
hiculation,  steam  or  electricity ;  for 
bankruptcy  would  overtake  the  city 
in  its  first  growth.  With  any  other 
interpretation  in  this  country  there 
could  be  no  material  development 
or  improvement  in  our  cities  as  to 
streets  and  thoroughfares ;  but  we 
would  have  narrow  irregular  streets 
like  those  of  the  Spanish-American 
countries,  without  any  regard  to 
grade  or  surface."  This  decision 
was  upon  a  statutory  liability,  aris- 
ing prior  to  the  adoption  of  the 
state  constitution,  but  it  was  ap- 
proved and  the  foregoing  extract 
quoted  in  Mangum  v.  Todd,  42  Okla. 
343,  141  Pac.  266,  L.  R.  A.  1915  A 
382,  after  the  state  constitution  con- 
taining a  requirement  for  compensa- 
tion for  damages  had  been  adopted. 

80.  United  States. —  McElroy  v. 
Kansas  City,  21  Fed.  257. 

Arkansas. —  Fayetteville  v.  Stone, 
104  Ark.  136,  148  S.  W.  524. 
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the  general  public.81  Ordinarily  an  abutter  is  not  entitled 
to  damages  for  a  change  of  grade  unless  it  is  in  front  of  his 
premises.82  If  for  example  a  road  originally  level  leading 
from  a  coal  wharf  to  the  center  of  the  nearest  town  is  car- 
ried over  a  railroad  by  a  bridge,  and  the  coal  wagons  are 
consequently  obliged  to  climb  a  heavy  grade,  and  a  full  load 
cannot  be  taken,  even  if  the  effect  is  to  make  the  wharf  less 
valuable  for  the  purpose  for  which  it  is  best  adapted,  the 
owner  is  not  entitled  to  damages,  for  the  injury  is  the  same 
in  kind  as  the  public  generally  suffer,  however  much  it  may 
differ  in  degree. 

So  also  it  is  generally  considered  that,  in  order  to  suffer 
damage  in  the  legal  sense,  a  parcel  of  land  must  abut  upon 


California. —  Eachus  v.  Los  An- 
geles, etc.,  Ry.  Co.,  103  Cal.  614,  37 
Pac.  750,  42  Am.  St.  Rep.  149. 

Illinois. —  Bloomington  v.  Pollock, 

141  111.  346,  351,  31  N.  E.  146 ;  Chap- 
man v.  Staunton,  246  111.  394,  92 
N.   E.  905. 

Louisiana. —  Manning  v.  Shreve- 
port,  119  La.  1044,  44  So.  882,  13 
L.  R.  A.   (N.  S.)   452. 

Massachusetts.—  Snow  v.  Prov- 
incetown,  109  Mass.  123. 

Minnesota.  —  Sallden  v.  Little 
Falls,  102  Minn.  358,  113  N.  W.  884, 
13  L.  R.  A.  (N.  S.)  790,  120  Am. 
St.  Rep.  635. 

Mississippi. — Jackson  v.  Williams, 
92  Miss.  301,  46  So.  551. 

Missouri. —  Werth  v.  Springfield, 
78  Mo.  107;  Hickman  v.  Kansas 
City,  120  Mo.  110,  25  S.  W.  225,  23 
L.  R.  A.  658,  41  Am.  St.  Rep.  684; 
Smith  v.  St.  Joseph,  122  Mo.  643, 
27  S.  W.  344. 

Montana. —  Less  v.  Butte,  28 
Mont.  27,  72  Pac.  140,  61  L.  R.  A. 
601,  98  Am.  St.  Rep.  545. 

Nebraska. —  Harmon  v.  Omaha,  17 
Neb.  546,  23  N  W.  503,  52  Am.  Rep. 
420;  Schaller  v.  Omaha,  23  Neb. 
325,  36  N.  W.  533;  Hanfmond  v. 
Harvard,  31  Neb.  635,  48  N.  W.  462 ; 
Stocking   v.   Lincoln,    93   Neb.    798, 

142  N.  W.   104. 

Pennsylvania. —  New  Brighton  v. 
United  Presbyterian  Church,  96  Pa. 
331;    Hendrick's    Appeal,    103    Pa. 


358;  Jones  v.  Bangor,  144  Pa.  638, 
23  Atl.  252 ;  O'Brien  v.  Philadelphia, 
150  Pa.  589,  24  Atl.  1047,  30  Am.  St. 
Rep.  832. 

Rhode  Island. — Aldrich  v.  Provi- 
dence, 12  R.  I.  241. 

Texas. —  Port  Worth  v.  Howard, 
3  Tex.  Civ.  App.  537. 

Utah. —  Hemstead  v.  Salt  Lake 
City,  32  Utah  261,  90  Pac.  397. 

West  Virginia. —  Hutchinson  v. 
Parkersburg,  25  W.  Va.  226;  Blair 
v.  Charleston,  43  W.  Va.  62,  26 
S.  E.  341,  35  L.  R.  A.  852 ;  Harman 
v.  Bluefield,  70  W.  Va.  129,  73  S.  E. 
296;  Rutherford  v.  Williamson,  70 
W.  Va.  402,  74  S.  E.  682. 

81.  Reardon  v.  San  Francisco,  66 
Cal.  492,  6  Pac.  317,  56  Am.  Rep. 
109 ;  Forbes  v.  Orange,  85  Conn.  255, 
82  Atl.  559 ;  Rigney  v.  Chicago,  102 
111.  64;  Clemens  v.  Connecticut 
Mutual  Life  Insurance  Co.,  184  Mo. 
46,  82  S.  W.  1,  67  L.  R.  A.  362,  105 
Am.  St.  Rep.  526. 

82.  Massachusetts. —  Davenport  v. 
Hyde  Park,  178  Mass.  385,  59  N.  E. 
1030;  Putnam  v.  Boston,  etc.,  R.  R. 
Co.,  182  Mass.  351,  65  N.  E.  790. 

Missouri. —  Rude  v.  St.  Louis,  93 
Mo.  408,  6  S.  W.  257;  Fairchild  v. 
St.  Louis,  97  Mo.  85,  11  S.  W.  60; 
Canman  v.  St.  Louis,  97  Mo.  92,  11 
S.  W.  60 ;  Clemens  v.  Connecticut 
Mutual  Life  Insurance  Co.,  184  Mo. 
46,  82  S.  W.  1,  67  L.  R.  A.  362,  105 
Am.  St.  Rep.  526. 
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the  street  which  is  graded.83  It  is  doubtless  generally  the 
case  that  land  which  does  not  abut  upon  a  street  is  not 
specially  damaged  by  a  change  of  grade,  but  it  is  not  an 
inflexible  rule  of  law.  An  owner  is  entitled  to  recover  even 
if  his  land  does  not  abut  upon  the  street  if  it  in  fact  suffers 
special  and  peculiar  damage  —  as  for  example  if  it  is  con- 
nected with  the  street  by  a  private  way  which  is  closed  up 
or  made  less  available  by  reason  of  the  change.84 

The  owner's  private  rights  extend  to  the  whole  width  of 
the  street,  and  he  is  entitled  to  recover  any  special  damages 
which  he  may  actually  suffer  even  if  only  part  of  the  street 
is  raised  or  lowered  and  the  part  nearest  his  land  is  left 
untouched.85  It  is  needless  to  say  that  the  owner's  rights 
are  no  less  if  the  change  of  grade  is  made  for  the  benefit  of 
a  private  corporation  rather  than  to  make  general  travel 
safer  or  more  convenient,  and  that  he  is  entitled  to  recover 
any  special  and  peculiar  injuries  which  he  actually  suffers 
if  a  part  or  the  whole  of  the  street  is  raised  or  lowered  by 
a  railroad  or  street  railway  company  or  other  public  service 
corporation.86 


83.  Jamaica  Pond  Aqueduct  Co. 
v.  Brookline,  121  Mass.  5;  Wilbur 
v.  Taunton,  123  Mass.  522;  In  re 
Ogontz  Ave.,  225  Pa.  126,  73  Atl. 
1096;  In  re  Seattle,  62  Wash.  218, 
113  Pac.  762.  Liability  is  not  lim- 
ited to  estates  in  front  of  which  the 
change  is  made,  if  other  estates  do 
in  fact  suffer  special  and  peculiar 
damage.  Burr  v.  Leicester,  121 
Mass.   241. 

84.  Dana  v.  Boston,  170  Mass.  593, 
49  N.  E.  1013 ;  Munn  v.  Boston,  183 
Mass.  421,  67  N.  E.  312;  Cutter  v. 
Boston,  200  Mass.  400,  86  N.  E.  798. 
In  Hyde  v.  Fall  River,  189  Mass. 
439,  75  N.  E.  953,  2  L.  R.  A.  (N.  S.) 
269,  it  was  held,  overruling  Rand  v. 
Boston,  164  Mass.  354,  41  N.  E.  484, 
that  when  a  street  was  left  at 
grade,  but  a  strip  of  private  land 
on  one  side  taken  for  an  additional 
part  of  the  street  and  the  grade 
raised,  the  owner  of  land  on  the 
other  side  was  entitled  to  recover 
damages. 

85.  Colorado. —  Pueblo  v.  Strait, 
20  Colo.  13,  36  Pac.  789,  24  L.  R.  A. 
392,  46  Am.  St.  Rep.  273. 


Massachusetts.  —  Hyde  v.  Fall 
River,  189  Mass.  539,  75  N.  E.  953, 
2  L.  R.  A.    (N.  S.)   269. 

New  York. —  People  ex  rel.  Watt 
v.  Zueca,  145  N.  Y.   Supp.  754. 

Wisconsin. —  Pabst  Brewing  Co.  v. 
Milwaukee,  148  Wis.  582,  133  N.  W. 
1112;  Schmidt  v.  Milwaukee,  149 
Wis.  330,  135  N.  W.  833  (damages 
may  be  recovered  for  change  of 
grade,  whether  earth  filling,  or 
bridge  or  viaduct)  ;  Bagnall  v.  Mil- 
waukee, 156  Wis.  642,  146  N.  W.  791. 

86.  The  corporation  causing  the 
injury  was  held  liable  in  the  follow- 
ing cases : 

Connecticut.  —  Bradley  v.  New 
York,  etc.,  R.  R.  Co.,  21  Conn.  294; 
Nicholson  v.  New  York,  etc.,  R.  R. 
Co.,  22  Conn.  74,  56  Am.  Rep.  390. 

Illinois. —  Chicago,  etc.,  R.  R.  Co. 
v.  Chicago,  183  111.  341,  55  N.  E. 
648 ;  Shrader  v.  Cleveland,  etc.,  Ry. 
Co.,  242  111.  227,  89  N.  E.  997,  26 
L.  R.  A.   (N.  S.)   226. 

Iowa. —  Gates  v.  Chicago,  etc.,  R. 
R.  Co.,  82  Iowa  518,  48  N.  W.  1040 ; 
Nicks  v.  Chicago,  etc.,  R.  R.  Co.,  84 
Iowa  27,  50  N.  W.  222. 
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If  an  owner  builds  in  accordance  with  the  natural  grade 
after  the  legal  grade  has  been  established,  he  is  not  enti- 
tled to  compensation  for  the  injury  to  his  buildings  when 
the  street  is  wrought  to  the  legal  grade,87  unless  the  delay 
had  been  so  long  that  the  legal  grade  was  abandoned  when 
he  built;88  and  when  an  owner  builds  to  the  legal  grade 
before  it  has  been  actually  wrought  he  is  entitled  to  protec- 
tion if  the  legal  grade  is  subsequently  changed  to  conform 
to  natural  conditions.89 

There  may  be  a  general  levelling  of  irregularities  in  a 
street  which  the  law  does  not  consider  a  change  of  grade 
even  if  there  is  a  trivial  modification  at  certain  spots,90  but 


Massachusetts. —  Parker  v.  Bos- 
ton &  Maine  R.  R.,  3  Cush.  107,  50 
Am.  Dec.  709 ;  Gardiner  v.  Boston, 
etc.,  R.  R.  Co.,  9  Cush.  1 ;  Brewer  v. 
Boston,  etc.,  R.  R.  Co.,  113  Mass. 
52.  But  see  supra,  §  309,  for  cases 
In  which  it  was  held  there  was  no 
recovery  for  the  raising  of  the  grade 
by  a  street  railway  company. 

Missouri. —  Sheehy  v.  Kansas  City 
Cable  Ry.  Co.,  94  Mo.  574,  7  S.  W. 
579,  4  Am.  St.  Rep.  396. 

New  Jersey. — Jersey  City  v.  Cen- 
tral R.  R.  Co.,  40  N.  J.  Eq.  417,  2 
Atl.  262. 

New  York. — Re  Buffalo  Grade 
Crossing  Commissioners,  168  N.  T. 
659,  61  N.  B.  1129. 

Ohio. —  Lake  Shore,  etc.,  R.  R.  Co. 
v.  Brown,  16  Ohio  C.  C.  269. 

Vermont. — Wead  v.  St.  Johnsbury, 
etc.,  R.  R.  Co.,  64  Vt.  52,  24  Atl.  361. 

The  municipality  was  held  liable 
in  the  following  cases: 

United  States. —  Chicago  v.  Tay- 
lor, 125  TJ.  S.  161,  31  L.  ed.  638; 
Lehigh  Valley  Coal  Co.  v.  Chicago, 
26  Fed.  415;  Chicago  v.  Le  Moyne, 
56  C.  C.  A.  279,  119  Fed.  662. 

Colorado.—  Pueblo  v.  Strait,  20 
Colo.  13,  36  Pac.  789,  24  L.  R.  A. 
392,  46  Am.  St.  Rep.  273. 

Georgia. —  Bentley  v.  Atlanta,  92 
Ga.  623,  18   S.  E.   1013. 

Illinois. —  Tinker  v.  Rockford,  137 
111.  123,  27  N.  E.  74;  Chicago  v. 
Jackson,  196  111.  496,  63  N.  E.  1013, 


1035;  Chicago  v.  Lonergan,  196  111. 
518,  63  N.  E.  1018. 

Kansas. —  Leavenworth  v.  Duffy, 
10  Kan.  App.   124,   62  Pac.  433. 

Minnesota. — Dickerman  v.  Duluth, 
88  Minn.  290,  92  N.  W.  1119. 

Nebraska. — Omaha  v.  Kramer,  25 
Neb.  512,  41  N.  W.  295,  13  Am.  St. 
Rep.  504. 

87.  Colorado. —  Denver  v.  Verina, 
8  Colo.  299,  8  Pac.  656. 

Louisiana. —  Manning  v.  Shreve- 
port,  119  La.  1044,  44  So.  882,  13 
L.  R.  A.    (N.   S.)    452. 

Missouri. —  Davis  v.  Missouri  Pa- 
cific R.  R.  Co.,  119  Mo.  180,  24 
S.  W.  777,  41  Am.  St.  Rep.  648. 

Pennsylvania. —  Groff  v.  Philadel- 
phia, 150  Pa.  594,  24  Atl.  1048; 
Moore  v.  Lancaster,  212  Pa.  642,  62 
Atl.  100,  2  L.  R.  A.  (N.  S.)  819 
(although  city  surveyor  gave  the 
owner  the  wrong  grade) . 

Utah. — Coalter  v.  Salt  Lake  City, 
40  Utah  293,  120  Pac.  851 ;  Gray  v. 
Salt  Lake  City,  44  Utah  204,  138 
Pac.  1177. 

West  Virginia. —  Blair  v.  Charles- 
ton, 43  W..  Va.  62,  26  S.  E.  341,  35 
L.  R.  A.  852,  64  Am.  St.  Rep.  837. 

88.  Supra,  §  319. 

89.  Ressegieu  v.  Sioux  City,  94 
Iowa  543,  63  N.  W.  184,  28  L.  R.  A. 
389. 

90.  Alton  v.  Columbia,  145  Mo. 
App.  182,  129  S.  W.  980. 
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a  change  of  two  or  three  feet  cannot  be  justified  as  a  level- 
ling of  irregularities.91  To  entitle  the  owner  to  recover 
it  is  not  necessary  that  there  be  any  physical  injury  to  his 
buildings ; 92  but  if  there  is  injury  to  the  buildings  it  may  be 
recovered  as  well  as  injury  to  the  land  itself.93 

The  right  to  recover  damages  for  change  of  grade  under 
a  constitutional  or  statutory  provision  is  not  based  upon 
negligence,94  and  a  judgment  for  damages  for  change  of 
grade  is  no  bar  to  an  action  at  common  law  for  a  subse- 
quent injury  due  to  the  negligent  manner  in  which  the  work 
was  done.95  So  also  the  right  of  an  abutting  owner  to 
recover  damages  for  a  change  of  grade  does  not  in  any  way 
depend  upon  his  ownership  of  the  fee  of  the  street.98 

§  321.  Measure  of  Damages  for  Change  of  Grade. 

The  measure  of  damages  in  the  case  of  the  change  of 
grade  of  a  public  way  is  the  same  as  in  other  cases  of  tak- 
ing or  injury  for  the  public  use,  namely,  the  decrease  in 
market  value,  so  far  as  it  is  due  to  the  modification  of  the 
relation  of  the  property  in  question  to  the  public  way.87 

91.  Hunt  v.  Otego,  145  N.  Y.  Supp.  Seattle,  74  Wash.  101,  132  Pac.  855, 
495,  106  App.  Div.  (N.  Y.)  158  Ann.  Cas.  1915  A  580,  it  was  held 
(change  of  35  inches).  that    an    award    of    damages    for 

92.  In  re  Avenue  C,  151  App.  change  of  grade  was  not  a  bar  to 
Div.  (N.  Y.)  83,  135  N.  Y.  Supp.  an  action  for  the  forcing  up  of  the 
259.  land   adjoining    the   street   by    the 

93.  Chapman  v.  Staunton,  246  111.  weight  of  additional  filling  in  the 
394,  92  N.  B.  905 ;  Lafayette  v.  street  required  by  the  subsidence  of 
Nagle,  113  Ind.  425,  15  N.  B.  1;  that  which  had  originally  been 
Hartshorn  v.  Worcester,  113  Mass.  placed  there. 

111.     So  also  the  abutter  may  re-  96.  Denver  v.  Bayer,  7  Col.  113, 

cover  for  injury  to  the  land  as  well  2  Pac-  6 !  Hobson  v.   Philadelphia, 

as    to    the    buildings.      Dalzell    v.  150  Pa-  595>  24  Atl-  1048:  Hutchin- 

Davenport,    12    Iowa    437;    Hemp-  ^J^9*?25^.7^* 

stead  v.  Des  Moines,  52  Iowa  303,  W-  United    States^  Lehigh    Val- 

3  N.  W.  123;  Stickford  v.  St.  Louis,  g._  Coal   Co-   v-   ChlcaS°'    26    Fed- 

75  Mo.  309.  California.—  Bachus    v.    Los    An- 

94.  Johanson  v.  Seattle,  80  Wash.  geleg>  e^  Ry  ^  1Qg  Cal  6U> 
527,  141  Pac.  1032.  37  Pac    750>  42  Am    st    Rep    149_ 

95.  Thus  it  was  held  in  Casassa  Colorado.—  Denver  v.  Bayer,  7 
v.  Seattle,   66  Wash.  146,   119  Pac.  Colo    113>  2  pac    6 

13,  that  when  a  street  was  lowered  Georgia.—  Augusta  v.  Schrameck, 

and    damages    were    assessed,    and  96  Ga.  426,  23  S.  E.  400,  51  Am.  St. 

the  buildings  afterward  caved  into  Rep.  146. 

the  street  because  the  strip  taken  Illinois. —  Elgin  v.  Baton,   83  111. 

for  slope  was  too  narrow,  the  judg-  535,  25  Am.  Rep.  412. 

nient   was   not   res   judicata   as   to  Kansas. —  Parker  v.  Atchison,  46 

the  new   damage.     In  Hinckley   v.  Kan.  14,  26  Pac.  435. 
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Everything  resulting  from  such  modification  -which  affects 
the  market  value  of  the  premises  is  therefore  to  be  taken 
into  consideration.  The  creation  of  noise  and  dust,98  the 
invasion  of  privacy,"  the  deprivation  of  light 1  and  means 
of  access,2  the  burden  of  additional  fencing,3  the  destruc- 
tion of  trees,4  the  increase  of  surface  water,5  and  like  mat- 
ters are  to  be  included,  not  by  being  added  together  item 


Kentucky. —  Lexington  v.  Che- 
nault,  151  Ky.  774,  152  S.  W.  939. 

Minnesota. — McCarthy  v.  St.  Paul, 
22  Minn.  527;  Sallden  v.  Little 
Falls,  102  Minn.  358,  113  N.  W.  884, 
13  L.  R.  A.  (N.  S.)  790;  Worden 
v.  Bielenberg,  119  Minn.  330,  138 
N.  W.  314. 

Missouri. —  Hickman  v.  Kansas 
City,  120  Mo.  110,  25  S.  W.  225,  23 
L.  R.  A.  658,  41  Am.  St  Rep.  684. 

Nebraska. —  Omaha  v.  Kramer,  25 
Nebr.  489,  41  N.  W.  295,  13  Am.  St. 
Rep.  504 ;  Lowe  v.  Omaha,  33  Nebr. 
587,  50  N.  W.  760;  Stocking  v.  Lin- 
coln, 93  Nebr.  798,  142  N.  W.  104. 
^Pennsylvania. — Chambers  v.  South 
Chester,  140  Pa.  510;  Shano  v. 
Fifth  Ave.,  etc.,  Bridge  Co.,  189  Pa. 
245,  42  Atl.  128,  69  Am.  St  Rep. 
808 ;  Philadelphia  Ball  Club  v.  Phil- 
adelphia, 192  Pa.  632,  44  Atl.  265, 
46  L.  R.  A.  724,  73  Am.  St.  Rep. 
835. 

Virginia. — Swift  v.  Newport  News, 
105  Va.  108,  52  S.  E.  821,  3  L.  R.  A. 
(N.  S.)   404. 

Washington. —  Kincaid  v.  Seattle, 
74  Wash.  617,  134  Pac.  504. 

West  Virginia. —  Blair  v.  Charles- 
ton, 43  W.  Va.  62,  26  S.  B.  341,  35 
L.  R.  A.  852,  64  Am.  St.  Rep.  837; 
Harman  v.  Bluefield,^  70  W.  Va.  129, 
73  S.  E.  296;  Rutherford  v.  Wil- 
liamson, 70  W.  Va.  402,  74  S.  E. 
682. 

Wisconsin. —  Schmidt  v.  Milwau- 
kee, 149  Wis.  330,  135  N.  W.  883. 

98.  Hyde  v.  Fall  River,  189  Mass. 
439,  75  N.  E.  953,  2  L.  R.  A.  (N.  S.) 
269;  Shano  v.  Fifth  Ave.,  etc., 
Bridge  Co.,  189  Pa.  24,  42  Atl.  128, 
69  Am.  St.  Rep.  808. 

99.  Shano  v.  Fifth  Ave.,  etc., 
Bridge  Co.,  189  Pa.  24,  42  Atl.  128, 
69  Am.  St.  Rep.  808. 

1.  Western  Newspaper  Union  v. 


Des  Moines,  157  Iowa  685,  140  N.  W. 
367;  Shano  v.  Fifth  Ave.,  etc., 
Bridge  Co.,  189  Pa.  24,  42  Atl.  128, 
69  Am.   St  Rep.   808. 

2.  Fox  v.  South  Norwalk,  85 
Conn.  237,  82  Atl.  642;  Forbes  v. 
Orange,  85  Conn.  255,  82  Atl.  559; 
Shano  v.  Fifth  Ave.,  etc.,  Bridge 
Co.,  189  Pa.  24,  42  Atl.  128,  69  Am. 
St.  Rep.  808. 

3.  Shano  v.  Fifth  Ave.,  etc.,  Bridge 
Co.,  189  Pa.  24,  42  Atl.  128,  69  Am. 
St.  Rep.  808. 

4.  McEachin  v.  Tuscaloosa,  164 
Ala.  263,  51  So.  153  (although  fee 
in  city) ;  Fox  v.  South  Norwalk,  85 
Conn.  237,  82  Atl.  642;  Stocking  v. 
Lincoln,  93  Neb.  798,  142  N.  W.  104 ; 
Evans  v.  Keystone  Gas  Co.,  148 
N.  Y.  112,  42  N.  E.  513,  30  L.  R.  A. 
651,  51  Am.  St.  Rep.  681.  Contra, 
Cassell  v.  Nicholasville,  134  Ky.  103, 
119  S.  W.  788.  And  see  Webber  v. 
Salt  Lake  City,  40  Utah  221,  120 
Pac.  503,  37  L.  R.  A.  (N.  S.)  1115, 
holding  a  city  not  liable  for  cutting 
the  trees  if  it  owns  the  fee. 

5.  Alabama. — Avondale  v.  McFar- 
land,  101  Ala.  381,  13  So.  504. 

Illinois. — Shawneetown  v.  Mason, 
82  111.  337,  25  Am.  Rep.  321. 

Kentucky. —  Ewing  v.  Louisville, 
140  Ky.  726,  131  S.  W.  1016,  31 
L.  R.  A.  (N.  S.)   612. 

Missouri. —  Lewis  v.  Springfield, 
142  Mo.  App.  84,  125  S.  W.  824. 

West  Virginia. —  McCray  v.  Fair- 
mont 46  W.  Va.  442,  33  S.  E.  245. 

Contra,  Wood  v.  Tacoma,  66 
Wash.  266,  119  Pac.  859,  when  it 
results  from  original  establishment 
of  grade  for  which  local  law  does 
not  allow  recovery,  and  Jordan  v. 
Benwod,  42  W.  Va.  312,  26  S.  E. 
266,  36  L.  R.  A.  519,  when  a  similar 
injury  would  not  be  actionable  at 
common  law. 
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by  item,  but  to  the  extent  that,  taken  as  a  whole,  they 
detract  from  the  market  value  of  the  property. 

It  often  happens  in  the  case  of  a  change  of  grade  that, 
by  raising  or  lowering  the  adjoining  premises  to  correspond 
with  the  new  grade  of  the  street,  they  can  be  placed  in  the 
.same  relative  position  to  the  street  as  before,  and  thus 
brought  back  to  the  same  market  value.  The  cost  of  thus 
restoring  the  premises  is  admissible  in  evidence  in  connec- 
tion with  other  evidence  as  to  the  injury  to  market  value, 
but  it  is  not  the  measure  of  damages  unless  it  is  the  most 
reasonable  method  of  treating  the  property,  or  in  other 
words  unless  it  is  no  greater  in  amount  than  the  decrease 
in  market  value  of  the  property  if  it  is  left  as  it  stands.6 

§  322.  Interference  with  Access  from  Abutting  Property 
to  a  Public  Way. 

While  the  question  whether  the  opportunity  of  conven- 
ient access  from  his  premises  to  the  street  which  the  owner 
of  abutting  property  ordinarily  enjoys  is  a  property  right 
in  the  constitutional  sense,  superior  to  the  public  right  to 
improve  the  highway  for  such  public  uses  as  the  legisla- 
ture may  see  fit  to  authorize,  so  that  the  destruction  of 
such  access  by  the  public  authorities  is  a  taking  which  can 
be  effected  only  upon  the  payment  of  just  compensation, 
is  one  upon  which  the  authorities  are  not  entirely  in  agree- 
ment,7 there  can  be  no  doubt  that  the  enjoyment  of  conven- 
ient access  to  the  street  is  a  right*  for  interference  with 
which  without  legal  authority  an  action  would  lie  at  com- 
mon law,  and  consequently  it  is  a  right  which  the  owner 

6.  Georgia. —  Augusta     v.     Schra-  New  Jersey. —  Van  Riper  v.  Essex 

meek,  96  Ga.  426,  23  S.  E.  400,  51  Public  Road  Board,  38  N.  J.  L.  23, 

Am.   St.  Rep.   146.  Pennsylvania. —  Coons  v.  McKees 

Maryland.—  Baltimore  v.  Garrett,  Rocks,  243  Pa.  340,  90  Atl.  141. 

120  Md.  608,  87  Atl.  1057.  Washington.—  Kincaid  v.  Seattle, 

Massachusetts.— Chase  v.  Worces-  74  Wash.  617,  134  Pac.  504. 
ter,    108    Mass.    60 ;    Hartshorn    v.  West  Virginia. —  Harman  v.  Blue- 
Worcester,    113    Mass.    Ill ;    Bemis  field,  70  W.  Va.  129,  73  S.  E.  296. 
v.  Springfield,  122  Mass.  110.  Wisconsin.— French  v.  Milwaukee, 

Minnesota. — McCarthy  v.  St.  Paul,  49  Wis.  584 ;  Milwaukee  Trust  Co. 

22    Minn.    527;     Sallden    v.    Little  v.    Milwaukee,    151    Wis.    224,    138 

Falls,  102  Minn.  358,  113  N.  W.  884,  N.  W.  707. 

13  L.  R.  A.  (N.  S.)  790.  See  also  infra,  §  460. 

Mississippi.— Murphy  v.  Meridian,  7.  Supra,  §§  159,  160. 
103  Miss.  110,  60  So.  48. 
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enjoys  in  connection  with  his  property  and  which  gives  it 
additional  value,  so  that  the  material  impairment  of  such 
access  is  a  special  damage  differing  in  kind  from  that  suf- 
fered by  the  general  public  and  a  ground  for  a  claim  for 
damages  when  the  constitution  or  statutes  of  the  state  pro- 
vide compensation  when  property  is  damaged  for  the  public 
use.  It  is  accordingly  well  settled,  in  states  in  which  such 
provisions  are  in  force,  that  when  the  means  of  ingress 
and  egress  of  premises  abutting  upon  a  public  street  to 
and  from  the  street  are  physically  obstructed  by  the  manner 
in  which  the  street  is  used,  altered,  or  improved  under  legis- 
lative authority,  whether  the  new  use  is  or  is  not  a  legit- 
imate street  use,  or  whether  the  abutter  or  the  public  owns 
the  fee,  the  owner  of  such  premises  is  entitled  to  compensa- 
tion so  far  as  such  impairment  of  access  depreciates  the 
market  value  of  his  property.8    So  also,  if  the  portion  of 


8.  United  States. — Chicago  v.  Tay- 
lor, 125  U.  S.  161,  31  L.  ed.  638; 
Mollandin  v.  Union  Pacific  R.  R. 
Co.,  4  McCrary  290,  14  Fed.  394; 
Idaho,  etc.,  R.  R.  Co.  v.  Nagle,  106 
C.  C.  A.  578,  184  Fed.  598. 

Arkansas- — Hot  Springs  R.  R.  Co. 
v.  Williamson,  45  Ark.  429 ;  affirmed, 
136  U.  S.  J.21,  34  L.  ed.  355 ;  Little 
Rock,  etc.,  R  R.  Co.  v.  Shelton,  45 
Ark.  429. 

Colorado. —  Jackson  v.  Kiel,  13 
Colo.  378,  22  Pac.  504,  6  L.  R.  A. 
254,  16  Am.  St.  Rep.  207;  Long- 
mont  v.  Parker,  14  Colo.  386,  23 
Pac.  443,  20  Am.  St.  Rep.  277; 
Pueblo  v.  Strait,  20  Colo.  13,  36 
Pac.  789,  46  Am.  St  Rep.  273 ;  Colo- 
rado Springs  v.  Stark,  57  Colo.  384, 
140  Pac.  794. 

Georgia. —  Macon  v.  Wing,  113 
Ga.  90,  38  S.  B.  392;  Louisville, 
etc.,  R.  R.  Co.  v.  West  End  Heights 
Land  Co.,  135  Ga.  419,  69  S.  E.  564. 

Illinois. —  Pekin  v.  Brereton,  67 
111.  477,  16  Am.  Rep.  629 ;  Pittsburg, 
etc.,  R.  R.  Co.  v.  Reich,  101  111.  157 ; 
Rigney  v.  Chicago,  102  111.  64;  Chi- 
cago, etc.,  R.  R.  Co.  v.  Ayres,  106 
111.  511;  Beidler  v.  Sanitary  Dis- 
trict, 211  111.  628,  71  N.  E.  1118,  67 
L.  R.  A.  620. 

Kansas.—  Fort  Scott,  etc.,  Ry.  Co. 
v    Fox,  42  Kan.  490,  22  Pac.  583; 


Leavenworth,  etc.,  R.  R.  Co.  v.  Cur- 
tan,  51  Kan.  432,  33  Pac.  297. 

Kentucky. —  Chesapeake,  etc.,  Ry. 
Co.  v.  Rice,  20  Ky.  L.  Rep.  1930,  50 
S.  W.  541;  Camden  Interstate  Ry. 
Co.  v.  Smiley,  27  Ky.  L.  Rep.  134, 
84  S.  W.  523;  Yates  v.  Big  Sandy 
Ry.  Co.,  28  Ky.  L.  Rep.  206,  89 
S.  W.  108. 

Mississippi. —  Alabama,  etc.,  R.  R. 
Co.  v.  Bloom,  71  Miss.  247,  15  So. 
72;  Slaughter  v.  Meridian,  etc.,  R. 
R.  Co.,  95  Miss.  251,  48  So.  6,  1040, 
25  L.  R  A.   (N.  S.)   1265. 

Missouri. —  Smith  v.  Kansas  City, 
etc.,  R.  R.  Co.,  98  Mo.  20,  11  S.  W. 
259 ;  Gaus  Mfg.  Co.  v.  St.  Louis,  etc., 
R.  R.  Co.,  113  Mo.  308,  20  S.  W.  658, 
18  L.  R.  A.  339,  35  Am.  St.  Rep.  706 ; 
Spencer  v.  Metropolitan  St.  Ry.  Co., 
120  Mo.  154,  23  S.  W.  126,  22 
L.  R.  A.  668;  Sherlock  v.  Kansas 
City  Belt  R.  R.  Co.,  142  Mo.  172,  43 
S.  W.  629,  64  Am.  St.  Rep.  551 ;  De 
Geofroy  v.  Merchants'  Bridge  Ter- 
minal R.  R.  Co.,  179  Mo.  698,  79 
S.  W.  386,  64  L.  R.  A.  959,  101  Am. 
St  Rep.   524. 

Nebraska. —  Chicago,  etc.,  Ry.  Co. 
v.  Hazels,  26  Nebr.  364,  42  N.  W.  93. 

Oklahoma. —  Foster  Lumber  Co.  v. 
Arkansas,  etc.,  R.  R.  Co.,  20  Okla. 
583,  95  Pac.  224,  100  Pac.  1110,  30 
L.  R.  A.   (N.  S.)   231. 
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the  street  in  front  of  a  piece  of  private  land  is  discontinued, 
the  owner  is  entitled  to  compensation.9 

Although  the  obstruction  and  the  discontinuance  of  pub- 
lic streets  are  often  treated  as  different  forms  of  injury 
to  an  abutting  owner,  the  physical  effect  is  the  same;  in 
either  case  he  is  prevented  from  using  the  portion  of  the 
street  affected,  and  there  is  no  reason  for  any  legal  dis- 
tinction between  the  two  forms  of  injury,  except  when  the 
discontinued  portion  of  the  street  is  owned  in  fee  by  the 
abutter  in  question  and  extends  to  the  portion  remaining 
open,  as  would  usually  be  the  case  when  a  strip  upon  the 
side  of  the  way  was  discontinued.    In  such  a  case  the  access 


Pennsylvania. — Pennsylvania,  etc., 
R.  R.  Co.  v.  Walsh,  124  Pa.  544,  17 
Atl.  186,  10  Am.  St.  Rep.  611. 

Texas. —  Gulf,  etc.,  R.  R.  Co.  v. 
Graves,  1  Tex.  App.  Civ.  Cas.  301; 
Houston  v.  Kleinecke  (Tex.  Civ. 
App.),  26  S.  W.  250. 

Utah. —  Morris  v.  Oregon  Short 
Line  R.  R.  Co.,  36  Utah  14,  102  Pac 
629. 

Washington. —  Lund  v.  Idaho,  etc., 
R.  R.  Co.,  50  Wash.  574,  97  Pac.  665, 
126  Am.  St.  Rep.  916. 

West  Virginia. —  Fowler  v.  Nor- 
folk, etc.,  Ry.  Co.,  68  W.  Va.  274,  69 
S.  E.  911. 

9.  California. —  Bigelow  v.  Bal- 
lerino,  111  Cal.  559,  44  Pac.  307. 

Connecticut. — Cullen  v.  New  York, 
etc.,  R.  R.  Co.,  66  Conn.  211,  33  Atl. 
910;  Park  City  Yacht  Club  v. 
Bridgeport,  85  Conn.  366,  82  Atl. 
1035. 

Georgia. — Macon  v.  Wing,  113  Ga. 
90,  38  S.  E.  392. 

Illinois. —  Chicago  v.  Burcky,  158 
111.  103,  42  N.  E.  178,  29  L.  R.  A.  568, 
46  Am.  St.  Rep.  490. 

Indiana. —  Brandenburg  v.  Hittel, 
16  Ind.  App.  224,  37  N.  E.  329,  45 
N.  E.  45. 

Iowa. —  Borghart  v.  Cedar  Rapids, 

126  Iowa  313,  101  N.  W.  1120,  68 
L.  R.  A.  306;  Ridgway  v.  Osceola, 
139  Iowa  590,  117  N.  W.  974;  Mc- 
Cann  v.  Clarke  County,  149  Iowa  13, 

127  N.  W.  1011,  36  L.  R.  A.  (N.  S.) 
1115 ;  Sutton  v.  Mentzer,  154  Iowa  1, 
134  N.  W.  108;  Hubbell  v.  Des 
Moines,  168  Iowa  418,  154  N.  W. 
337. 


Massachusetts. — Buck  v.  Great 
Barrington,  203  Mass.  372,  89  N.  E. 
541,  and  see  also  supra,  §  309.  note 
64. 

Michigan. —  Pearsall  v.  Eaton 
County,  74  Mich.  558,  42  N.  W.  77,  4 
L.  R.  A.  193. 

Missouri. —  Heinrich  v.  St.  Louis, 
125  Mo.  424,  28  S.  W.  626,  46  Am. 
St.  Rep.  490 ;  Christian  v.  St.  Louis, 

127  Mo.  109,  29  S.  W.  996. 

New  York. — Re  Rochester,  24  App. 
Div.  383,  48  N.  Y.  Supp.  764. 

North  Carolina. — Moose  v.  Carson, 
104  N.  C.  431,  10  S.  E.  689,  7  L.  R.  A. 
548,  17  Am.  St.  Rep.  681. 

Oklahoma. —  Blackwell,  etc.,  R.  R. 
Co.  v.  Gist,  18  Okla.  516,  90  Pac. 
889. 

Tennessee. —  State  v.  Taylor,  107 
Tenn.  455,  64  S.  W.  766. 

Washington. —  Smith  v.  Centralia, 
55  Wash.  573,  104  Pac.  797. 

Wisconsin. — Johnston  v.  Lonsdorf, 

128  Wis.  17,  107  N.  W.  459. 
Contra, 

California. —  Levee  District  No.  9 
v.  Farmer,  101  Cal.  178,  35  Pac.  569, 
23  L.  R.  A.  388. 

Iowa.— Barr  v.  Oskaloosa,  45  Iowa 
275. 

Montana. —  State  v.  Deer  Lodge 
County,  19  Mont.  582,  49  Pac.  147. 

Pennsylvania. — Wetherill  v.  Penn- 
sylvania R.  R.  Co.,  195  Pa.  156,  45 
Atl.  658 ;  Daughters  of  American 
Revolution  v.  Schenley,  204  Pa.  572, 
54  Atl.  366;  Howell  v.  Morrisville, 
212  Pa.  349,  61  Atl.  932. 
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of  the  abutter  to  the  way  would  not  necessarily  be 
impaired.10 

It  is  frequently  laid  down  as  an  established  principle 
that,  to  entitle  an  owner  to  recover  for  the  discontinuance 
or  obstruction  of  a  public  way,  his  land  must  abut  upon  the 
part  of  the  way  that  has  been  discontinued  or  obstructed.11 
It  is  more  accurate  however  to  treat  this  requirement 
not  as  a  rule  of  law  but  as  a  statement  of  the  usual  fact, 
namely,  that  land  is  not  specially  damaged  if  it  does  not 
abut  on  the  part  of  the  way  that  is  discontinued  or 
obstructed.12  In  some  cases  special  damage  may  be  inflicted 
by  the  obstruction  or  discontinuance  of  a  street  on  prop- 
erty not  so  abutting,  as  for  example  if  it  is  connected  with 
the  street  by  a  private  right  of  way,13  or  if  the  street  is 
discontinued  or  obstructed  at  its  only  open  end.14 

When  a  street  is  so  obstructed  during  the  construction 
of  a  public  work  that  access  to  abutting  property  is  wholly 
cut  off,  the  fact  that  the  injury  is  only  temporary  is  gen- 
erally held  to  be  no  reason  for  denying  the  owner  com- 
pensation;15 but  when  access,  though  rendered  difficult 
and  inconvenient,  is  not  wholly  cut  off,  the  owner  is  denied 
compensation,  even  if  there  is  such  an  injury  to  the  use  of 
the  property  for  business  purposes  during  the  construc- 
tion of  the  work  as  to  materially  affect  the  value  of  the 
leasehold  interests,  and  this  injury  is  due  to  the  presence  of 
structures  in  the  street  that  would  undoubtedly  constitute 
a  ground  for  compensation  if  they  were  maintained  there 
permanently.    This  rule  is  hard  to  defend  on  principle ;  but 

10.  Rice  v.  Worcester  County,  11  upon  a  public  street  but  connected 
Gray  (Mass.)  283.  So  also  if  the  therewith  by  two  private  streets 
abutter  has  a  right  of  way  from  his  may  recover  damages  if  the  end  of 
land  to  the  narrowed  portion  of  the  the  more  convenient  private  street  is 
street.  Parker  v.  Framingham,  8  obstructed,  although  the  other  is 
Met.  (Mass.)  260.  Diminishing  the  left  open,  Cutter  v.  Boston,  200 
width  of  a  highway  was  held  not  to  Mass.  400,  86  N.  E.  798 ;  but  if  the 
entitle  an  abutting  owner  to  com-  private  streets  were  public  he  could 
pensation  in  Brown  v.  Board  of  Su-  not  recover  for  precisely  the  same 
pervisors,  124  Cal.  274,  57  Pac.  82.  injury.     Infra,  §   323.     The  injury 

11.  Infra,  §  323,  note  23.  is  in  one  case  to  a  private  right,  in 
12!  Putnam  v.  Boston,  etc.,  R.  R.      the  other  to  right  shared  with  the 

Co ,  182  Mass.  351,  65  N.  E.  790.  public  generally. 

13.  Webster  v.  Lowell,  142  Mass.  14.  Infra,  §  323. 

324    8  N.  E.  54;  Cutter  v.  Boston,  15.  Bailey  v.  Boston,  etc.,  R.  R. 

200' Mass.  400,  86  N.  E.  798.    Thus  a  Co.,  182  Mass.  537,  66  N.  E.  203. 
person    owning   land    not    abutting 
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the  impossibility  of  constructing-  a  subway  or  a  sewer  or 
of  laying  a  water:pipe  in  the  streets  of  the  business  section 
of  a  city  without  in  some  degree  interfering  with  access  to 
abutting  property,  and  the  consequent  danger  of  a  multi- 
plicity of  suits  from  the  determination  of  which  it  might  be 
impossible  as  a  practical  matter  to  exclude  mere  damage  to 
business,  have  led  the  courts  to  reject  claims  of  this  char- 
acter as  a  matter  of  public  necessity.16 

§  323.  Interference  with  Passage  along  a  Public  Way. 

It  is  well  settled  that  when  the  street  in  front  of  a  par- 
ticular lot  is  discontinued,  or  is  obstructed  so  that  access 
from  the  lot  to  the  street  is  made  impossible,  there  is  a 
special  and  peculiar  injury  for  which  the  owner  is  entitled 
to  compensation  if  there  is  any  statutory  or  constitutional 
requirement  of  compensation  for  damage.17  In  fact  in  many 
states  the  destruction  of  access  by  the  use  of  the  street  for 
other  than  street  purposes  is  held  to  be  a  taking  of  the 
owner's  private  easements,18  and  if  there  is  no  other  access 
to  the  land  available,  such  an  injury  is  generally  consid- 
ered to  be  so  severe  as  to  constitute  a  taking  of  his  land.19 
A  more  difficult  question  arises  when  the  portion  of  the 
street  whi*ch  lies  in  front  of  a  particular  parcel  of  land  is 
left  open  and  unobstructed,  but  another  portion  of  the 
same  street  is  discontinued  or  is  physically  obstructed  for 
its  whole  width,  so  that  it  is  no  longer  possible  to  pass 
along  the  portion  of  tbe  street  so  discontinued  or  obstructed 
to  or  from  the  land  in  question.  If  the  street  as  it  orig- 
inally stood  was  open  at  but  one  end,  and  that  end  is  cut  off, 
there  is  undoubtedly  damage  in  the  legal  sense,  if  not  indeed 
a  taking  of  the  land  abutting  upon  the  street,  since  access 
to  such  land  from  the  outside  world  is  as  effectively  cut  off 
as  if  the  obstruction  or  discontinuance  were  directly  in  front 
of  it.20    When  however  the  street  was  originally  a  thor- 

16.  Lefkowitz  v.  Chicago,  238  111.  20.  Jackson  v.  Kiel,  13  Colo.  378, 
23,  87  N.  B.  58 ;  Chicago  Flour  Co.  22  Pac.  504,  6  L.  R.  A.  254,  16  Am. 
v.  Chicago,  243  111.  268,  90  N.  E.  674 ;  St.  Rep.  207 ;  Leavenworth,  etc.,  R. 
Brooks  v.  Boston,  19  Pick.  (Mass.)  R.  Co.  v.  Curtan,  51  Kan.  432,  33 
174.  Pac.  297;  Bailey  v.  Boston,  etc.,  R. 

17.  Supra,  §  322.  R.  Co,.  182  Mass.  537,  66  N.  E.  203 ; 

18.  Supra,  §  160.  Brakken    v.    Minneapolis,    etc.,    Ry. 

19.  Supra,  §  115.  Co.,  29  Minn.  41,  11  N.  W.  124. 
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oughfare,  and  although  one  end  is  cut  off,  access  in  the  other 
direction  remains  unimpaired,  whether  such  damage  is 
special  and  peculiar  so  that  the  owner  is  entitled  to  com- 
pensation if  the  constitution  or  the  statutes  of  the  state 
provide  that  he  shall  be  recompensed  if  his  property  is 
damaged  for  the  public  use  is  a  point  upon  which  the  author- 
ities are  not  in  agreement. 

If  we  seek  help  from  the  analogy  of  liability  at  common 
law  for  the  infliction  of  a  similar  injury  without  legisla- 
tive sanction,  the  results  are  inconclusive.  It  was  indeed 
well  settled  at  common  law  that  for  an  injury  common  to 
all,  arising  from  the  unlawful  obstruction  of  a  public  high- 
way, the  only  remedy  was  by  an  indictment  or  public  prose- 
cution ;  but  if  an  individual  suffered  a  special  and  peculiar 
damage  not  common  to  the  public,  he  might  have  his  private 
action.  The  difficulty  is  in  the  application  of  this  rule,  and, 
specifically,  in  the  question  whether,  when  a  highway  is 
obstructed,  the  damage  which  an  owner  of  land  near  the 
obstruction  suffers  in  excess  of  that  suffered  by  the  public 
generally  is  special  and  peculiar.  The  early  decisions 
involving  liability  to  a  private  action  for  the  unlawful 
obstruction  of  a  public  way,  when  there  was  no  impairment 
of  access  from  the  way  to  abutting  premises  and  no  physical 
injury  to  the  person  or  property  of  a  traveller  upon  the 
way  by  unintentional  contact  with  the  obstruction,  are  so 
confused  and  inconsistent  that  there  is  a  direct  disagree- 
ment between  the  English  courts  and  those  of  Massachu- 
setts upon  the  question  of  what  the  common  law  rule  actu- 
ally was. 

It  was  laid  down  definitely  by  the  early  authorities  that 
no  private  action  lay  for  the  obstruction  of  a  public  way, 
since  the  injury  was  to  a  public  and  not  to  a  private  right,21 
and  although  an  exception  was  made  in  some  of  the  deci- 
sions in  favor  of  one  who  suffered  special  and  peculiar 
damage,  the  illustration  of  such  damage  given  by  the  court 
was  always  the  physical  injury  to  person  or  property  which 
a  traveller  might  receive  from  contact  with  the  obstruc- 
tion.    There  were  however  a  number  of  early  cases  of 

21.  T.  B.  27  Hen.  VIII,  pi.  10,  rich,  Carth.  194,  3  Mod.  289 ;  Hubert 
p.  27 ;  Oo.  Litt.  56a ;  Fineux  v.  Hov-  v.  Grove,  1  Esp.  148 ;  Winterbottom 
enden,  Cro.  Eliz.  664 ;  Paine  v.  Pat-      v.  Lord  Derby,  L.  R.  2  Ex.  316. 
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unquestioned  authority  in  which  persons  who  had  actually 
undertaken  a  journey  and  were  put  to  expense  by  the  unex- 
pected obstruction  of  a  public  way  were  allowed  to  maintain 
a  private  action  to  recover  such  expense  against  the  person 
who  caused  the  obstruction.22 

The  only  early  case  which  extends  this  principle  any  fur- 
ther is  Iveson  v.  Moore,23  decided  in  1700.  In  this  case  the 
plaintiff  owned  a  colliery  and  had  dug  a  quantity  of  coal 
and  had  it  ready  for  sale.  The  defendant  was  a  business 
rival,  and,  to  deprive  the  plaintiff  of  his  trade,  stopped  up 
the  highway  by  which  the  plaintiff  was  accus-tomed  to  carry 
his  coal,  so  that  carts  could  not  come  to  his  colliery.  On 
argument  in  the  Bang's  Bench  the  court  was  equally  divided. 
All  the  judges  agreed  that  no  action  would  lie  without 
special  damage  shown,  but  two  of  the  judges  thought  that 
the  loss  of  the  sale  of  the  coal  constituted  special  damage. 
It  is  added  at  the  end  of  the  report  of  this  case  in  Lord 
Eaymond  that  it  was  afterwards  argued  before  all  of  the 
justices  of  the  Common  Pleas,  and  barons  of  the  Exchequer, 
and  they  were  all  of  the  opinion  that  the  action  lay.  No 
report  of  this  opinion  or  of  the  reasons  assigned  by  the  jus- 
tices and  barons  is  in  existence,  nor  is  it  referred  to  in  any 
of  the  reports  of  the  case  except  that  in  Lord  Raymond.  It 
is  to  be  noted  that  in  Ivesvn  v.  Moore  it  is  nowhere  stated 
that  after  the  obstruction  the  plaintiff's  colliery  could  be 
reached  at  all,  even  by  a  more  circuitous  route.  In  fact  the 
contrary  seems  to  be  assumed. 

It  was  not  until  the  decision  in  Wilkes  v.  Hungerford 
Market  Co.2i  in  1835  that  it  was  definitely  established  in 
England  that  an  action  would  lie  for  injury  to  business  by 
the  obstruction  of  a  highway.  In  this  case  the  earlier 
decisions  to  the  contrary  were  distinguished  or  overruled, 
and  the  principle  thus  established  has  been  followed,25  and 

22.  Maynell  v.  Saltmarsh,  1  Keb.  23.  Holt    10,    Comb.    480,    1    Ld. 

847;  Hart  v.  Bassett,  T.  Jones  156;  Raym.  486,  1  Com.  58,  1  Salk.  15, 

Chichester  v.  Lethbridge,  Willis  71 ;  12  Mod.  262. 

Rose    v.    Miles,    4    M.    &    S.    101;  24.  2  Bing.  N.  C.  281,  2  Scott  446. 

Greasly  v    Codling    2  Bing    263,  9  25   Benjamin   y>    gt          L    R    9 
Moore  489.     See  also  to  the  same 

effect   Martin    v.    Bliss,    5    Blackf.  £  *■  4°0'  Spencer  v-  London'  etc" 

(Ind.)    35;    Milarky    v.    Foster,    6  E-  R-  Co"  8  Slm-  198>  7  L-  J-  <». 

Ore.  378,  25  Am.  Rep.  531 ;  Hughes  N.  S.  281 ;  Fritz  v.  Hobson,  14  Ch.  D. 

v.  Heiser,  1  Binn.   (Pa.)  463.  542,  28  W.  R.  459,  722,  49  L.  J.  Ch. 
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lias  been  applied  in  the  statutory  proceedings  for  the  deter- 
mination of  damages  to  property  resulting  from  the  obstruc- 
tion of  public  ways  by  authorized  public  works.26  "When 
property  is  so  situated  with  reference  to  the  obstruction 
that  its  owner  suffers  a  greater  injury  that  the  public  gen- 
erally, such  injury  is,  according  to  the  rule  now  prevailing 
in  England,  special  and  peculiar. 

In  Massachusetts,  in  a  case  decided  in  1837,  after  a  care- 
ful review  of  the  authorities,  the  same  principle  was 
adopted.27  Soon  afterward  however  a  different  view  was 
taken,  and  the  rule  has  become  firmly  established,  both  in 
common  law  actions  for  the  unlawful  obstruction  of  high- 
ways and  navigable  watercourses  and  in  proceedings  under 
the  statutes  for  the  assessment  of  damages  resulting  from 
the  construction  of  public  works,  that,  while  the  right  of 
access  to  a  highway  or  watercourse  is  a  private  right,  the 
right  of  passage  along  such  ways  or  watercourses  as  ave- 
nues of  travel  is  a  public  right,  no  matter  how  near  to  or 
far  from  one's  premises  the  ways  or  watercourses  may  be, 
and  that  the  infringement  of  a  public  right  is  not  a  special 
and  peculiar  damage.28 

The  Massachusetts  rule  in  respect  to  common  law  liability 
for  an  unlawful  obstruction  is  followed,  to  a  considerable 
extent  at  least,  in  many  of  the  other  states,29  and,  carrying 

321,  42  L.  T.  225,  677,  and  see  note  cago,  etc.,  R.  R.  Co.,  252  111.  622,  97 

in  28  Am.  Law.  Reg.  624  N.  E.  247,  38  L.  R.  A.   (N.  S.)   763. 

26.  Supra,  §  308.  Indiana. —  MeCowan     v.     White- 

27.  Stetson  v.  Faxon,  19  Pick.  sides,  31  Ind.  235;  Sohn  v.  Cam- 
(Mass.)  147,  31  Am.  Dec.  123.  bern,  106  Ind.  302. 

28.  Supra,  §  309.  Iowa.—  Bryan  v.  Petty,  162  Iowa 

29.  In  the  following  cases  recov-  62,  143  N.  W.  987;  Bradford  v. 
ery  has  been  denied  for  the  obstruc-  Fultz-  167  Iowa  686>  ^  N.  W.  92. 
tion  of  a  highway  or  navigable  *B™™--^rt™  *■**¥*?*%  f 
watercourse,  In  the  absence  of  proof  g£  ™^«  Pac-  835>  L-  R-  A- 
of  special  damage  other  than  more  Maryland__  Houck  y-  Wachter) 
frequent  use  of  the  way.               _  34  Md    ^  „  Am    R        332 

Arfconsos.-Welborne    v.    Davies,  Minnesota— Shero   v.    Carey,    35 

40  Ark.   83  ;    Stoutemyer  v.   Sharp,  Minn   423>  29  N   w_  5g .  Painter  v 

89    Ark.    175,    116    S.    W.    189,    21  Gunderson,  123  Minn.  323,  143  N.  W. 

L.  R.  A.   (N.  S.)   74.  910. 

Connecticut—  O'Brien     v.     Nor-  Nebraska. —  George    v.    Peckham, 

wich,  etc.,  R.  R.  Co.,  17  Conn.  372 ;  73  Nebr.  794,  103  N.  W.  664. 

Lieley  v.  Bishop,  19  Conn.  128.  New  Torlc. —  Lansing  v.  Smith,  8 

Delaware. —  Johnson    v.    Stayton,  Cow.  146. 

5  Harr.  362.  Ohio.—  Kinnear      Mfg.      Co.      v. 

Illinois.—  Guttery  v.  Glen,  201  111.  Beatty,   65  Ohio   St.  264,   62  N.  E. 

275,   66  N.  E.   305;    Swain  v.   Chi-  341,  87  Am.  St.  Rep.  600. 
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out  the  analogy,  it  is  held  by  perhaps  the  weight  of  authority 
in  this  country  that  when  a  portion  of  a  street  is  obstructed 
or  discontinued  by  authority  of  law,  even  if  the  constitution 
or  statutes  in  force  require  that  the  owners  of  property 
damaged  by  such  discontinuance  or  obstruction  shall  be 
compensated,  the  owner  of  land  abutting  upon  such  street, 
but  not  upon  the  portion  obstructed  or  discontinued,  is  not 
entitled  to  compensation,  if  his  land  may  still  be  reached 
from  the  other  direction.30    Although  the  land  nearest  the 


South  Carolina. — Casey  v.  Brooks, 
1  Hill  365;  South  Carolina,  etc., 
Steamboat  Co.  v.  Wilmington,  etc., 
R.  R.  Co.,  46  S.  C.  327,  24  S.  E. 
337,  33  L.  R.  A.  541,  57  Am.  St. 
Rep.  688. 

Texas — Owens  v.  Varnell  (Tex. 
Civ.  App.),  145  S.  W.  256. 

Wisconsin. —  Carpenter  v.  Mann, 
17  Wis.  155;  Zettel  v.  West  Bend, 
79  Wis.  316,  48  N.  W.  379,  24  Am. 
St.  Rep.  715;  Baier  v.  Schermer- 
hom,  96  Wis.  372,  71  N.  W.  600. 

30.  United  States. —  Jackson  v. 
Chicago,  etc.,  R.  R.  Co.,  41  Fed.  656. 

Alabama. —  Dennis  v.  Mobile,  etc., 
Ry.  Co.,  137  Ala.  649,  35  So.  30,  97 
Am.  St  Rep.  69;  Southern  Ry.  Co. 
v.  Abies,  153  Ala.  523,  45  So.  234; 
Hall  v.  Atlanta,  etc.,  R.  R.  Co.,  158 
Ala.  271,  48  So.  365;  Crofford  v. 
Atlanta,  etc.,  R.  R.  Co.,  158  Ala.  288, 
48  So.  366;  Abies  v.  Southern  Ry. 
Co.,  164  Ala.  356,  51  So.  327. 

Arkansas. — -Little  Rock,  etc.,  R. 
R.  Co.  v.  Newman,  73  Ark.  1,  83 
S.  W.  653,  108  Am.  St.  Rep.  17. 

Colorado. —  Whitsett  v.  Union 
Depot,  etc.,  Co.,  10  Colo.  243,  15 
Pac.  339;  Gilbert  v.  Greely,  etc., 
R.  R.  Co.,  13  Colo.  501,  22  Pac.  814 ; 
Union  Pacific  Ry.  Co.  v.  Foley,  19 
Colo.  280,  35  Pac.  542. 

Florida.^ — Jacksonville,  etc.,  R.  R. 
Co.  v.  Thompson,  34  Fla.  346,  16  So. 
282,  26  L.  R.  A.  410. 

Idaho. —  Canady  v.  Coeur  D'Alene 
Lumber  Co.,  21  Idaho  77,  120  Pac. 
830. 

IlUnoig. —  Chicago  v.  Union  Build- 
ing Assn.,  102  111.  379,  40  Am.  Rep. 
598 ;  East  St.  Louis  v.  O'Flynn,  119 
111.  206,  10  N.  E.  395,  59  Am.  Rep. 
795;  Aldrich  v.  Metropolitan  West 
Side  El.  R.  R.  Co.,  195  111.  456,  63 


N.  E.  155,  57  L.  R.  A.  237;  Win- 
netka  v.  Clifford,  201  111.  475,  66 
N.  E.  384. 

Indiana. —  Dentzer  v.  Indianapo- 
lis Union  Ry.  Co.,  141  Ind.  604,  39 
N.  E.  223,  34  L.  R.  A.  769,  50  Am. 
St.  Rep.  343  (common-law  liability 
only). 

Kansas. —  Heller  v.  Atchison,  etc., 
R.  R.  Co.,  28  Kan.  625. 

Massachusetts. —  Smith  v.  Boston, 
7  Cush.  254;  Castle  v.  Berkshire 
County,  11  Gray  26 ;  Davis  v.  Hamp- 
shire County  Commissioners,  153 
Mass.  218,  26  N.  E.  848,  11  L.  R.  A. 
750 ;  Hammond  v.  Worcester  County 
Commissioners,  154  Mass.  509,  28 
N.  E.  902 ;  Stanwood  v.  Maiden,  157 
Mass..  17,  31  N.  E.  702;  Nichols  v. 
Richmond,  162  Mass.  170,  38  N.  E. 
501;  Hyde  v.  Fall  River,  189  Mass. 
439,  75  N  E.  953,  2  L.  R.  A.  (N.  S.) 
269,  and  see  also  supra,  §  309. 

Michigan. —  Pearsall  v.  Board  of 
Supervisors,  74  Mich.  558,  42  N.  W. 
77,  4  L.  R.  A.  193 ;  Kimball  v.  Ho- 
man,  74  Mich.  699,  42  N.  W.  167; 
Buhl  v.  Fort  St.  Union  Depot  Co., 
98  Mich.  596,  57  N.  W.  829,  23 
L.  R.  A.  392. 

Minnesota. —  Rochette  v.  Chicago, 
etc.,  Ry.  Co.,  32  Minn.  201,  20  N.  W. 
140 ;  Barnum  v.  Minnesota  Transfer 
R.  R.  Co.,  33  Minn.  365,  23  N.  W. 
538. 

Missouri. —  Rude  v.  St.  Louis,  93 
Mo.  408,  6  S.  W.  257;  Fairchild  v. 
St.  Louis,  97  Mo.  85,  11  S.  W.  60; 
Canman  v.  St.  Louis,  97  Mo.  92,  11 
S.  W.  60;  Knapp,  etc.,  Co.  v.  St. 
Louis,   153  Mo.  572,   55  S.  W.   104. 

Nebraska.—  Enders  v.  Friday,  78 
Nebr.  510.  Ill  N.  W.  140,  15  Ann. 
Cas.  684;  Lee  v.  McCook,  82  Nebr. 
26,  116  N.  W.  955. 
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obstruction  may  suffer  more  greatly  in  degree  than  the  land 
further  away,  the  injury  is  the  same  in  kind. 

This  rule  is  not  however  universally  accepted  in  this 
country,  and  while  it  cannot  be  said  that  there  is  a  definite 
line  of  cleavage  between  the  states  which  have  adopted  the 
English  and  those  which  have  adopted  the  Massachusetts 
rule,  there  is  a  wide  divergence  of  opinion  as  to  what  con- 
stitutes special  damage  from  the  obstruction  of  a  public  way 
or  a  navigable  watercourse,  and  many  of  the  states  have  to 
a  greater  or  less  degree  followed  the  English  test  of  common 
law  liability  for  unlawful  obstruction,31  and  are  naturally 


New  Hampshire. —  Cram  v.  La- 
conia,  71  N.  H.  41,  51  Atl.  635,  57 
L.  R.  A.  282. 

New  York. —  Kings  County  Fire 
Insurance  Co.  v.  Stevens,  101  N.  Y. 
417,  5  N.  E.  353 ;  Reis  v.  New  York, 
188  N.  Y.  58,  80  N.  E.  573;  Vogel 
v.  State,  61  Misc.  35,  114  N.  Y. 
Supp.  548;  People  v.  Newell,  131 
App.  Div.  555,  115  N.  Y.  Supp.  399 ; 
Be  West  151st  St.,  123  N.  Y.  Supp. 
343. 

Oklahoma. —  Scrutchfield  v.  Choc- 
taw, etc.,  E.  R.  Co.,  18  Okla.  308,  88 
Pac.  1048,  9  L.  R.  A.  (N.  S.)  496; 
Choctaw,  etc.,  R.  R.  Co.  v.  Casta- 
nien,  23  Okla.  735,  102  Pac.  88. 

Pennsylvania. —  McGee's  Appeal, 
114  Pa.  470,  8  Atl.  237;  Pennsyl- 
vania Insurance  Co.  v.  Pennsylva- 
nia, etc.,  R.  R.  Co.,  151  Pa.  334,  25 
Atl.  107,  31  Am.  St.  Rep.  762 ;  Hart- 
man  v.  Pittsburg  Incline  Plane  Co., 
159  Pa.  442,  28  Atl.  145;  Howell  v. 
Morrisville,  212  Pa.  349,  61  Atl.  932. 

South  Carolina. —  Cherry  v.  Rock 
Hill,  48  S.  C.  553,  26  S.  E.  798. 

South  Dakota. —  Hyde  v.  Minne- 
sota, etc.,  Ry.  Co.,  29  S.  D.  220,  136 
N.  W.  92,  40  L.  R.  A.  (N.  S.)  48. 

Washington —  Smith  v.  St.  Paul, 
etc.,  Ry.  Co.,  39  Wash.  355,  81  Pac. 
840,  70  L.  R.  A.  1018,  109  Am.  St. 
Rep.  889;  Murphy  v.  Chicago,  etc., 
R.  R.  Co.,  66  Wash.  663,  120  Pac. 
525 ;  Freeman  v.  Centralia,  67  Wash. 
142,  120  Pac.  886. 

When  only  a  corner  of  the  prop- 
erty touched  the  portion  of  the 
street  discontinued  it  is  not  a  dam- 
age.   Abies  v.  Southern  Ry.  Co.,  164 


Ala.  356,  51  So.  327 ;  Nichols  v.  Rich- 
mond, 162  Mass.  170,  38  N.  E.  501 ; 
Knapp,  etc.,  Co.  v.  St.  Louis,  156  Mo. 
343,  56  S.  W.  1102. 

Contra.- — Wendt  v.  Minnetrista,  87 
Minn.  403,  92  N.  W.  404. 

31.  In  the  following  cases  an  in- 
junction has  been  issued,  or  an  ac- 
tion for  damages  allowed  to  be  main- 
tained for  the  unlawful  obstruction 
of  a  highway  or  navigable  water- 
course when  there  has  been  no  phys- 
ical injury  by  contact  with  the  ob- 
struction or  deprivation  of  access 
from  the  way  to  the  plaintiff's  land. 

Alabama. —  Sloss  v.  Sheffield,  etc., 
Co.  v.  Johnson,  147  Ala.  384,  41  So. 
907,  8  L.  R.  A.  (N.  S.)  226,  11  Ann. 
Cas.  285. 

Connecticut. —  Burrows  v.  Pixley, 
1  Root  362. 

Georgia. —  Brunswick,  etc.,  R.  R. 
Co.  v.  Hardey,  112  Ga.  604,  37  S.  E. 
888,  52  L.  R.  A.  396. 

Indiana.—  O'Brien  v.  Central  Iron 
&  Steel  Co.,  158  Ind.  218,  63  N.  E. 
302,  57  L.  R.  A.  508,  92  Am.  St.  Rep. 
305. 

Iowa. —  Ewell  v.  Greenwood,  26 
Iowa  377;  Young  v.  Rothrock,  121 
Iowa  588,  96  N.  W.  1105. 

Maine. —  Brown  v.  Watson,  47  Me. 
161,  74  Am.  Dec.  482;  Dudley  v. 
Kennedy,  63  Me.  465. 

Maryland. —  Bembe  v.  Anne  Arun- 
del County,  94  Md.  321,  51  Atl.  179, 
57  L.  R.  A.  279. 

Minnesota. — Viebahn  v.  Crow 
Wing  County  Commissioners,  96 
Minn.  276,  104  N.  W.  1089,  3L.R.A. 
(N.  S.)  1126. 
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inclined  to  adopt  the  same  test  in  determining  what  con- 
stitutes damage  from  authorized  discontinuance  or  obstruc- 
tion. Moreover  the  application  of  the  Massachusetts  rule 
in  respect  to  damages  for  the  discontinuance  or  obstruction 
of  public  ways  by  authority  of  law  sometimes  works  results 
which  seem  inconsistent  with  the  liberal  intent  with  which 
the  requirement  of  compensation  for  damage  to  property 
was  drawn.  Thus  it  not  infrequently  happens  that,  in  abol- 
ishing a  grade  crossing,  an  important  thoroughfare  is  closed 
at  the  point  where  it  crossed  the  tracks,  and  to  accommodate 
the  travel  thus  cut  off  a  new  street  is  laid  out  and  is  carried 
over  the  tracks  by  means  of  a  bridge  at  a  point  where  the 
engineering  difficulties  are  less  serious.  As  a  result,  the 
land  on  the  old  street  between  the  railroad  and  the  nearest 
cross  street,  instead  of  fronting  upon  a  thoroughfare,  is  left 
upon  a  cul-de-sac,  and  its  market  value  may  well  be  depre- 
ciated one-half;  yet  under  the  prevailing  rule  the  owners 
are  denied  compensation.  The  hardship  of  this  rule  has 
impressed  the  courts  of  a  number  of  the  states,  and  in  many 
instances  damages  have  been  awarded  an  owner  of  land  for 
the  obstruction  or  vacation  of  a  street  at  a  point  near,  but 
not  in  front  of,  his  premises.32    The  real  difficulty  lies  in 

Sew  Jersey. —  Ryerson  v.  Morris  Illinois. —  Chicago  v.  Burcky,  158 

Canal,  etc.,  Co.,  69  N.  J.  L.  505,  55  111.  103,  42  N.  E.  178,  29  L.  R.  A. 

Atl.  98.  560,  49  Am.  St.  Rep.  142. 

Jfew  York. — Pierce  v.  Dart,  7  Cow.  Indiana. —  O'Brien  v.  Central  Iron 

609 ;  Wakeman  v.  Wilbur,  147  N.  Y.  &  Steel  Co.,  158  Ind.  218,  63  N.  B. 

657,  42  N.  E.  341.  302,  57  L.  R.  A.  508,  98  Am.  St.  Rep. 

Pennsylvania. —  Hughes  v.  Heiser,  305. 

1  Binn.  463;  Pittsburgh  v.  Scott,  1  Kentucky. —  Gargan  v.  Louisville, 

Pa.  309 ;   Knowles  v.  Pennsylvania  etc.,  R.  R.  Co.,  89  Ky.  212,  12  S.  W. 

R.  R.  Co.,  175  Pa.  623,  34  Atl.  974,  259,  6  L.  R.  A.  340;  Henderson  v. 

52  Am.  St.  Rep.  860.  Lexington,  132  Ky.  390,  111   S.  W. 

Tennessee.—  Hill       v.       Hoffman  318,  22  L.  R.  A.  (N.  S.)  20. 

(Tenn.  Ch.  App.),  58  S.  W.  929.  Minnesota. — Vanderburgh  v.  Min- 

Washington. — Sholin  v.  Skamania  neapolis,  98  Minn.   329,  108  N.   W. 

Boom  Co.,  56  Wash.  303,   105  Pac.  480,  6  L.  R.  A.  (N.  S.)  741. 

632,  28  L.  R.  A.   (N.  S.)   1053;  In-  Mississippi. —  Alabama,  etc.,  R.  R. 

galls  v.  Eastman,  61  Wash.  289,  112  Co.  v.  Turner,  95  Miss.  594,  52  So. 

Pac.  372.  261. 

Wisconsin. —  Enos  v.  Hamilton,  27  Nebraska. —  Stehr  v.  Mason  City, 

Wis.  256 ;  Tilly  v.  Mitchell  &  Lewis  etc.,  Ry.  Co.,  77  Nebr.  641,  110  N.  W. 

Co.,  121  Wis.  1,  98  N.  W.  969,  105  701,  124  Am.  St.  Rep.  872. 

Am.  St.  Rep.  1007.  Hew  Jersey. —  Newark  v.  Hatt,  79 

32.  United     States.—  Chicago     v.  N.  J.  L.  548,  77  Atl.  47,  30  L.  R.  A. 

Baker,  30  C.  C.  A.  364,  86  Fed.  753;  (N.  S.)   637. 

Mason  City,  etc.,  R.  R.  Co.  v.  Ken-  Sew  York.— In  re  Walton  Ave., 

nedy,  113  C.  C.  A.  412,  192  Fed.  538.  131  App.  Div.  696,  116  N.  Y.  Supp. 
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drawing  the  line  between  property  injured  in  the  manner 
described  and  all  the  other  property  in  the  city  so  situated 
that  its  occupants  find  the  new  route  across  the  tracks  a 
longer  one.  Various  tests  have  been  suggested,  as  for 
example,  that  land  between  the  obstruction  and  the  nearest 
cross  street  and  no  other  is  specially  damaged,33  or  that 
whatever  materially  impairs  ingress  and  egress  and  actually 
depreciates  market  value  is  a  damage  in  the  constitutional 
sense.34 

The  real  difficulty  is  seen  when  the  nature  of  the  injury 
is  analyzed.  The  loss  of  market  value  in  the  grade  crossing 
case  supposed  is  not  ordinarily  due  to  the  greater  distance 
that  the  occupants  of  the  land  will  have  to  travel  to  reach 
the  other  side  of  the  tracks,  but  to  the  fact  that  the  public 
no  longer  pass  along  the  street  in  such  large  numbers,  so 
that  the  land  is  not  so  readily  available  for  business  pur- 
poses. It  has  not,  until  recently  at  least,  been  supposed  that 
an  abutter  had  a  right  which  the  law  would  protect  of  having 
any  one  else  pass  along  the  street  in  front  of  his  premises. 
If  he  could  get  there  himself  he  had  all  that  he  could  ask  for. 
The  same  injury  might  have  been  inflicted,  even  if  the  old 
crossing  had  been  left  open,  if  the  new  street  proved  so 
much  more  convenient  that  no  one  used  the  old  one,  or  if  the 
old  street  led  to  a  railroad  station,  which  was  moved  away, 
but  the  most  liberal  courts  would  deny  compensation  for 
such  an  injury,  and  to  allow  it  when  the  injury  happens  to 
be  due  to  a  physical  obstruction  of  one  end  of  the  street 
seems  an  unjust  discrimination.     Still,  some  courts  allow 

471 ;  In  re  Closing  Attorney  St.,  162  Indiana. —  O'Brien  v.  Central  Iron 

App'.  Div.  469,  147  N.  Y.  Supp.  599.  Co.,  158  Ind.  218,  63  N.  E.  302. 

Pennsylvania. —  Re  Melon  St.,  182  Kansas.—  Highburger  v.  Milford, 

Pa.  397,  38  Atl.  482,  38  L.  E.  A.  275.  71  Kan.  331,  80  Pac.  633. 

Rhode    Island. —  Johnson    v.    Old  Kentucky. —  Henderson  v.  Lexing- 

Colony  R.  K.  Co.,  18  R.  I.  642,  29  ton,  132  Ky.  390,  111  S.  W.  318,  22 

Atl.  594,  49  Am.  St.  Rep.  800   (pri-  L.  R.  A.   (N.  S.)   20. 

vate  right  of  way).  Minnesota. — Vanderburgh  v.  Min- 

Texas  —  Powell  v.  Houston,  etc.,  neapolis,  98  Minn.  329,  108  N.   W. 

R   R    Co.,  104  Tex.  219,  135  S.  W.  480,  6  L.  R.  A.   (N.  S.)   741. 

1153    reversing  Houston,  etc.,  R.  R.  New  Jersey.—  Newark  v.  Hatt,  79 

Co.  v.  Powell  (Tex.  Civ.  App.),  125  N.  J.  L.  548,  77  Atl.  47,  30  L.  R.  A. 

S    W.   330;   Texarkana   v.    Lanson  (N.  S.)   637. 

(Tex    Civ    App.),  168  S.  W.  867.  34.  Powell  v.  Houston,  etc.,  R.  R. 

33. 'Illinois.—  Hill  v.  Kimball,  269  Co.,  104  Tex.  219,  135  S.  W.  1153. 
111.  398,  110  N.  E.  18. 
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it,  and  follow  their  decision  to  its  logical  conclusion  by  allow- 
ing compensation  to  an  abutting  owner  for  the  obstruction 
of  an  adjoining  sidewalk  which  causes  the  diversion  of 
travel  to  the  other  side  of  the  street35  —  a  genuine  injury, 
as  any  retail  tradesman  would  recognize,  but  one  which 
might  be  accomplished  in  a  dozen  ways  for  which  no  liability 
would  attach.  The  subject  is  thus  no  simple  one,  and, 
although  the  case  of  the  man  who  has  brought  a  valuable 
piece  of  property  on  a  busy  street  and  is  left  upon  a  cul-de- 
sac  appeals  to  one 's  sympathy,  it  is  hard  to  see  how  a  court 
can  venture  from  the  test  of  special  damage  usually  recog- 
nized in  this  country  without  running  into  all  sorts  of  diffi- 
culties in  determining  where  to  draw  the  line.  If  that  rule 
works  injustice  in  a  particular  class  of  cases,  the  remedy 
should  be  in  the  legislature,  which  can  make  an  arbitrary 
distinction  to  fit  the  merits  of  the  case  before  it  without 
establishing  a  judicial  precedent  not  resting  on  a  logical 
foundation. 

§  324.  Use  of  a  Public  Way  for  other  than  Highway 
Purposes. 

The  tendency  of  the  decisions  is  to  hold  that  one  of  the 
private  rights  of  an  abutter  upon  a  public  street,  even  if  he 
does  not  own  the  fee,  is  that  the  street  in  front  of  his  prem- 
ise shall  not  be  used  for  other  than  street  purposes,  and, 
while  this  right  is  not  considered  in  most  jurisdictions  an 
easement  or  a  property  right  so  as  to  be  protected  by  the 
constitution  from  destruction  without  compensation,36  it 
differs  so  far  in  kind  from  the  rights  of  the  public  at  large 
in  the  street  that  the  violation  of  the  right,  to  the  injury  of 
the  lot-owner,  constitutes  a  special  and  peculiar  damage.  It 
is  accordingly  held  in  such  jurisdictions  as  consider  a  steam 
railroad  not  to  be  within  the  highway  easement  that  the  con- 
struction of  a  steam  railroad  in  a  public  street  in  such  a  way 
as  to  depreciate  the  market  value  of  abutting  property  is  a 

35.  Fitzer  v.  St.  Paul  City  Ry.  Co.,  of    this    character    was    held    suffi- 

105  Minn.   221,   117  N.  W.   434,   18  ciently  special  to  allow  a  neighbor- 

L.  R.  A.    (N.  S.)    268,  127  Am.  St.  ing   owner   to   maintain   a   bill   for 

Rep.  557.    See  also  Flynn  v.  Taylor,  damages  and  an  injunction. 

127  N.  Y.  596,  28  N.  B.  418, 14  L.  R.  A.  36.  Supra,  §  161. 
556,  in  which  an  unauthorized  injury 
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damage  in  the  constitutional  sense.37  The  same  is  true  of 
an  elevated  railway,38  or  of  a  telegraph  line  in  the  jurisdic- 
tions in  which  a  telegraph  line  is  not  considered  a  proper 
highway  use,39  or  of  any  other  extraordinary  use  of  the 
street  not  justified  by  the  ordinary  highway  easement.40 

In  jurisdictions  in  which  a  steam  railroad  is  considered  a 
proper  highway  use,  the  construction  of  a  steam  railroad 


37.  United  States. —  Frankel  v. 
Jackson,  30  Fed.  398. 

Alabama. — Western  R.  R.  Co.  v. 
Alabama,  etc.,  R.  R.  Co.,  96  Ala.  272. 
11  So.  483,  17  L.  R.  A.  474. 

Arkansas. —  Hot  Springs  R.  R.  Co. 
v.  Williamson,  45  Ark.  429,  136  TJ.  S. 
121,  34  L.  ed.  355. 

California. — Montgomery  v.  Santa 
Ana,  etc.,  R.  R.  Co.,  104  Cal.  186, 
37  Pac.  786,  25  L.  R.  A.  654,  43  Am. 
St.  Rep.  89. 

Colorado. —  Denver  v.  Bayer,  7 
Colo.  113,  2  Pac.  6;  Denver  Circle 
R.  R.  Co.  v.  Nestor,   10  Colo.  403, 

15  Pac.  714. 

Georgia. — Atlantic,  etc.,  R.  R.  Co. 
v.  McKnight,  125  Ga.  328,  54  S.  E. 
198;  Louisville,  etc.,  R.  R.  Co.  v. 
West  End  Heights  Land  Co.,  135 
Ga.  419,  69  S.  E.  564. 

Illinois. —  Pekin  v.  Brereton,  67 
111.  477,  16  Am.  Rep.  629;  Stone  v. 
Fairbury,  etc.,  R.  R.  Co.,  68  111.  394, 
18  Am.  Rep.  556 ;  Penn  Mutual  Life 
Insurance  Co.  v.  Heiss,  141  111.  35, 
31  N.  E.  138,  33  Am.  St.  Rep.  273; 
Illinois  Central  R.  R.  Co.  v.  Turner, 
194  111.  575,  62  N.  E.  798. 

Kentucky.— Fulton  v.  Short  Route 
Transfer  Co.,  85  Ky.  640,  4  S.  W. 
332,  7  Am.  St.  Rep.  619;  Louisville 
Ry.  Co.  v.  Foster,  108  Ky.  691,  57 
S.  W.  480. 

Michigan. —  Marquette,  etc.,  R.  R. 
Co.  v.  Longyear,  133  Mich.  94,  94 
N.  W.  670. 

Nebraska.  —  Gottschalk  v.  Chi- 
cago, etc.,  R.  R.  Co.,   14  Neb.  550, 

16  N.  W.  475,  17  N.  W.  120 ;  Omaha, 
etc.,  R.  R.  Co.  v.  Rogers,  16  Neb. 
117,  19  N.  W.  603;  Chicago,  etc., 
R.  R.  Co.  v.  Sturey,  55  Neb.  137, 
75  N.  W.  557 ;  Stehr  v.  Mason  City, 
etc.,  Ry.  Co.,  77  Neb.  641,  110  N.  W. 
701,'  124  Am.  St.  Rep.  872. 

Oklahoma.— Arkansas  Valley,  etc., 


R.  R  Co.  v.  Benson,  26  Okla.  306, 
109  Pac.  219. 

South  Dakota. — Appel  v.  Chicago, 
etc.,  Ry.  Co.,  34  S.  D.  306,  148  N.  W. 
513. 

Texas. —  Fort  Worth,  etc.,  R.  R. 
Co.  v.  Downie,  82  Tex.  383,  17  S.  W. 
620 ;  Rische  v.  Texas  Transportation 
Co.,  27  Tex.  Civ.  App.  33,  66  S.  W. 
324. 

Utah. —  Morris  v.  Oregon  Short 
Line  Co.,  36  Utah  14,  102  Pac.  629. 

West  Virginia. —  Stewart  v.  Ohio 
River  R.  R.  Co.,  38  W.  Va.  438,  18 
S.  E.  604;  Guinn  v.  Ohio  River  R. 
R.  Co.,  46  W.  Va.  151,  33  S.  E.  87, 
76  Am.  St.  Rep.  806;  Wallace  v. 
Chesapeake,  etc.,  R.  R.  Co.,  73 
W.  Va.  347,  80  S.  E.  499. 

Wisconsin. — Kuhl  v.  Chicago,  etc., 
R.  R.  Co.,  101  Wis.  42,  77  N.  W.  155. 

38.  Aldis  v.  Union  Elevated  Ry. 
Co.,  203  111.  567,  68  N.  E.  95,  1  St. 
Ry.  Rep.  78;  Chicago  Office  Build- 
ing v.  Lake  St.  El.  Ry.  Co.,  87  111. 
App.  594;  Pittsburg  Junction  R.  R. 
Co.  v.  McCutcheon,  4  Sadler  (Pa.) 
245,  7  Atl.  146;  Spencer  v.  Point 
Pleasant,  etc.,  R.  R.  Co.,  23  W.  Va. 
406. 

39.  Southwestern  Tel.,  etc.,  Co.  v. 
Smithdeal  (Tex.  Civ.  App.),  126 
S.  W.  942. 

40.  Colorado  Springs  v.  Stark,  57 
Colo.  384,  140  Pac.  794  (subway  at 
street  crossing  to  avoid  congestion 
of  traffic)  ;  Louisville,  etc.,  R.  R. 
Co.  v.  West  End  Heights  Land  Co., 
135  Ga.  ,419,  69  S.  E.  564  (railroad 
cut  across  street  in  front  of  lot, 
although  access  by  longer  way  re- 
mained) ;  Chiles  v.  Alton,  etc.,  Trac- 
tion Co.,  158  111.  App.  508  (via- 
duct) ;  Fowler  v.  Norfolk,  etc.,  Ry. 
Co.,  68  W.  Va.  274,  69  S.  E.  811 
(footbridge  over  railroad  crossing). 
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in  a  street  is  not  in  itself  the  violation  of  any  right  of  the 
abutter,  and  so  is  not  a  damage  in  the  constitutional  sense,41 
unless  it  is  constructed  in  such  a  way  as  to  injuriously  affect 
some  private  right  appurtenant  to  the  lot,  as  for  example 
the  right  of  access.42  Similarly,  even  in  states  in  which  a 
steam  railroad  in  the  street  is  considered  a  damage  to  the 
lots  in  front  of  which  it  is  located,  it  is  not  a  damage  in  the 
constitutional  sense  to  other  lots,  even  if  it  is  so  near  as  to 
depreciate  the  market  value  of  such  property  by  smoke, 
noise  and  vibration  and  by  interference  with  passage  along 
the  street,  as  such  injuries  do  not  constitute  the  violation 
of  any  private  right,  but  are  shared  with  the  public  at 
large.43  If  however  access  from  the  street  to  abutting  prem- 
ises is  actually  interfered  with  by  a  railroad,  there  is  the 
violation  of  a  private  right  and  a  special  damage,  even  if 
the  railroad  is  not  in  that  portion  of  the  street  which  lies  in 
front  of  the  premises  in  question.44 

§  325.  Street  Railways  and  other  Legitimate  Street  Uses. 

It  appears  to  be  held  that  the  erection  of  a  permanent 
structure  in  a  public  highway  of  such  a  character  as  to  rank 
as  a  proper  highway  use,  even  if  it  diminishes  the  value  of 
abutting  property,  is  not  in  and  of  itself  a  damage  in  the 
constitutional  sense.  In  other  words,  the  abutting  owner 
has  no  private  right  that  the  street  shall  not  be  used  for 
legitimate  street  purposes  however  obnoxious  to  him  they 
may  be,  and  the  use  of  the  street  for  such  purposes  violates 
no  private  rights  and  is  consequently  not  a  special  and 
peculiar  damage.    The  injury  which  the  owner  suffers  from 

41.  Gaus  v.  St.  Louis,  etc.,  R.  R.  from  a  railroad  in  the  street  but 
Co.,  113  Mo.  308,  20  S.  W.  658,  18  only  for  such  cutting  off  of  access 
L.  R.  A.  339,  35  Am.  St.  Rep.  706;  as  differed  from  that  suffered  by 
De  Geofroy  v.  Merchants',  etc.,  R.  R.  the  general  public  or  from  others  in 
Co.,  179  Mo.  698,  79  S.  W.  386,  64  the  same  locality. 

L.  R.  A.  959,  101  Am.  St.  Rep.  524 ;  43.  Aldrich  v.  Metropolitan,   etc., 

Willock  v.  Beaver  Valley  R.  R.  Co.,  R.  R.  Co.,  195  111.  456,  63  N.  E.  155, 

222  Pa.  590,  72  Atl.  237.  57  L.  R.  A.  237. 

42.  Robinson  v.  Springfield  South-  44.  As  when  the  operation  of  a 
western  Ry.  Co.,  143  Mo.  App.  270,  railroad  on  a  high  embankment  on 
126  S.  W.  994 ;  Pennsylvania,  etc.,  the  opposite  side  of  a  street  fright- 
R.  R.  Co.  v.  Walsh,  124  Pa.  544,  17  ens  horses  entering  certain  prem- 
Atl.  186,  10  Am.  St.  Rep.  611.  See  ises  from  the  street  and  thus  inter- 
also  Arkansas  Valley  R.  R.  Co.  v.  feres  with  a  right  appurtenant  to 
Benson,  26  Okla.  306,  109  Pac.  219,  the  owner's  property.  Lake  Erie, 
in  which  it  was  held  that  an  abutter  etc.,  R.  R.  Co.  v.  Scott,  132  111.  429, 
was    not    entitled    to    all    damages  24  N.  E.  78,  8  L.  R.  A.  330. 
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the  presence  of  an  obnoxious  structure  in  the  street  is  the 
same  in  kind  as  that  suffered  by  the  public  generally,  though 
greater  in  degree.  It  is  only  when  some  private  right  of  the 
abutter  is  interfered  with,  as  for  example  his  right  of  access 
to  the  street,  that  he  is  entitled  to  compensation. 

It  is  for  this  reason  that  the  adoption  of  the  "  damage 
clause  "  in  a  state  constitution  does  not  entitle  an  abutting 
owner  to  recover  compensation  for  the  construction  of  a 
street  railway  in  the  street  in  front  of  his  premises.45  Even 
when  the  tracks  are  laid  close  to  the  curb,  the  owner  is  not 
entitled  to  recover,  for  such  construction  does  not  in  fact 
prevent  access  to  his  premises,  as  the  use  of  the  space  occu- 
pied by  the  tracks  by  the  street  railway  is  concurrent  with 
use  by  the  public  and  does  not  necessarily  prevent  even  the 
standing  of  wagons  for  receiving  and  delivering  goods.48 
But  if  access  is  in  fact  prevented  by  the  manner  in  which 
the  tracks  are  laid,47  or  the  abutter  suffers  special  and 


45.  Alabama. —  Birmingham,  etc., 
Power  Co.  v.  Smyer,  181  Ala.  121, 
61  So.  354,  47  L.  K.  A.  (N.  S.)  596. 

Colorado.  —  Harrison  v.  Denver 
City  Tramway  Co.,  54  Colo.  593,  131 
Pac.  409,  44  L.  R.  A.   (N.  S.)   1164. 

Georgia. —  Campbell  v.  Metropoli- 
tan St.  Ry.  Co.,  82  Ga.  320,  9  S.  B. 
1078;  Silvey  v.  Georgia  Ry.,  etc., 
Co.,  137  Ga.  468,  73  S.  E.  629. 

Kentucky. —  Louisville  Ry.  Co.  v. 
Foster,  108  Ky.  691,  57  S.  W.  480, 
50  L.  R.  A.  813. 

Mississippi. —  Rosenbaum  v.  Me- 
ridian, etc.,  Ry.  Co.,  38  So.  321,  4  St. 
Ry.  Rep.  560. 

Missouri. —  Ruckert  v.  Grand  Ave. 
Ry.  Co.,  163  Mo.  260,  63  S.  W.  814; 
Farrar  v.  Midland  El.  Ry.  Co.,  101 
Mo.  App.  140,  74  S.  W.  500. 

Virginia. — Wagner  v.  Bristol,  etc., 
Ry.  Co.,  108  Va.  594,  62  S.  E.  391, 
25  L.  R.  A.   (N.  S.)  1278. 

See  also  the  cases  cited  supra, 
§  171,  from  the  states  having  a 
damage  clause.  As  these  cases  hold 
that  an  abutter  is  not  entitled  to 
compensation  for  a  street  railway 
in  a  street  even  when  he  owns  the 
fee  they  decide,  inferentially  at 
least,  that  a  street  railway  in  a 
street  is  not  a  special  damage  to 
the  abutting  owner. 


46.  Alabama. —  Birmingham,  etc., 
Power  Co.  v.  Smyer,  181  Ala.  121, 
61  So.  354,  47  L.  R.  A.  (N.  S.)   596. 

Colorado. —  Harrison  v.  Denver 
City  Tramway  Co.,  54  Colo.  593,  131 
Pac.  409,  44  L.  R.  A.   (N.  S.)  1164. 

Kentucky. —  Louisville  Bagging 
Mfg.  Co.  v.  Central  Passenger  Ry. 
Co.,  95  Ky.  50,  23  S.  W.  592,  44 
Am.  St.  Rep.  203;  Ashland,  etc.,  St. 
Ry.  Co.  v.  Faulkner,  106  Ky.  332, 
45  S.  W.  235,  51  S.  W.  806,  43 
L.  R.  A.  554. 

Pennsylvania. —  Rafferty  v.  Cen- 
tral Traction  Co.,  147  Pa.  579,  23 
Atl.  884,  30  Am.  St.  Rep.  763. 

Texas. —  San  Antonio,  etc.,  St. 
Ry.  Co.  v.  Limburger,  88  Tex.  79, 
30  S.  W.  533,  53  Am.  St.  Rep.  730. 

Virginia. — Wagner  v.  Bristol,  etc., 
Ry.  Co.,  108  Va.  594,  62  S.  E.  391, 
25  L.  R.  A.   (N.  S.)    1278. 

47.  Illinois. —  Illinois  Central  R. 
R.  Co.  v.  Wolf,  95  111.  App.  74. 

Kansas. —  Stephenson  v.  Atchison, 
etc.,  Power  Co.,  88  Kan.  794,  129 
Pac.  1188. 

Kentucky. —  Somerset,  etc.,  Trac- 
tion Co.  v.  Doyle,  32  Ky.  L.  Rep.  726, 
107  S.  W.  208. 

Mississippi. —  Slaughter  v.  Merid- 
ian, etc.,  R.  R.  Co.,  95  Miss.  251, 
48  So.  6,  1040,  25  L.  R.  A.   (N.  S.) 
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peculiar  damage  in  some  other  way48  he  is  entitled  to 
compensation. 

The  same  rule  applies  in  respect  to  other  structures  which 
are  recognized  by  the  law  of  the  state  as  within  the  highway 
easement.  Unless  they  violate  some  right  appurtenant  to  the 
abutting  property  or  otherwise  inflict  some  special  and 
peculiar  injury  the  owner  is  not  entitled  to  compensation.49 
One  of  the  rights  appurtenant  to  abutting  property  is  that 
of  receiving  light  and  air  from  the  highway,  and  an  abutting 
owner  is  entitled  to  compensation  for  infringement  of  his 
right  to  light  and  air  by  a  structure  in  the  highway,  even  if 
it  is  a  proper  highway  use.50  Another  such  right  is  that  of 
support,  and  an  abutting  owner  is  entitled  to  compensation 
for  loss  of  lateral  support  by  the  excavations  required  for  a 
proper  subterranean  highway  use.51 

§  326.  Injuriously  Affecting  the  Flow  of  a  Watercourse. 

In  addition  to  the  riparian  rights  of  an  owner  of  land 
adjoining  a  watercourse  which  are  protected  by  law  from 
interference  by  other  riparian  proprietors,  or  even  by  the 
state  itself,  except  for  the  public  use,  and  upon  payment  of 
just  compensation,  there  are  advantages  which  a  riparian 
owner  enjoys  by  virtue  of  his  situation  which  are  peculiar 
to  his  land  and  which  give  it  additional  value,  and  which  he 

1265;  Williams  v.  Meridian,  etc.,  E.  36  Atl.  1107;  New  York,  etc.,  R.  R. 

R.  Co.,  69  So.  596.  Co.  v.  Fair  Haven,  etc.,  R.  R.  Co., 

Missouri.—  Farrar  v.  Midland  El.  70  Conn.   610,  40  Atl.   607,  41  Atl. 

R.    R.    Co.,    101   Mo.    App.    140,    74  169;   Louisville   Ry.   Co.   v.   Foster, 

S.  W.  500.  108    Ky.    691,    57    S.    W.    480,    50 

Nebraska. — Jaynes  v.  Omaha  St.  L.  R.  A.  813 ;  State  v.  King  County 
Ry.  Co.,  53  Neb.  631,  74  N.  W.  67,  Court,  30  Wash.  219,  70  Pac.  484 
39  L.  R.  A.  751  (in  this  case,  under  (trestle  or  bridge  in  street), 
the  liberal  Nebraska  rule,  the  inter-  49.  Gay  v.  Mutual  Union  Tel.  Co., 
ference  with  access  by  ordinary  12  Mo.  App.  485,  1  Am.  Elect.  Cas. 
trolley-poles  in  the  sidewalk  was  427  (telephone  poles).  But  a  tele- 
held  a  damage).  phone  line  may  be  a  damage  in  a 

Texas. —  Limburger    v.    San    An-  state  in  which  it  is  not   an   addi- 

tonio,  etc.,   St.   Ry.   Co.    (Tex.   Civ.  tional  servitude.     Maxwell  v.   Cen- 

App.),  27  S.  W.  198    (reversed,   88  tral,  etc.,  Tel.  Co.,  51  W.  Va.   121, 

Tex.  79,  30  S.  W.  533,  53  Am.  St.  41  S.  B.  125,  8  Am.  Elect.  Cas.  206. 

Rep.  730).  50.  First  National  Bank  v.  Tyson, 

Utah.—  Dooly  Block  v.  Salt  Lake  133  Ala.  459,  32  So.  144,  59  L.  R.  A. 

Rapid  Transit   Co.,   9  Utah  31,   33  399;  Brown  v.   San  Francisco,   124 

Pac.  229,  24  L.  R.  A.  610.  Cal.  274,  57  Pac.  82. 

48.  Canastota  Knife  Co.  v.  New-  51.  Barnard  v.   Chicago,   270   111. 

ington  Tramway  Co.,  69  Conn.  146,  27,  110  N.  E.  412. 
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is  entitled  to  continue  to  enjoy  until  he  is  obliged  to  yield  to 
the  superior  rights  of  another  or  to  the  paramount  rights 
of  the  public. 

It  is  accordingly  generally  considered  a  damage  in  the 
constitutional  sense  when  the  flow  of  a  watercourse  is 
affected  to  the  injury  of  the  riparian  proprietors  by  the  con- 
struction of  a  public  improvement,  even  if  the  injury  is  one 
which  a  private  owner  might  lawfully  inflict  in  the  exercise 
of  his  recognized  riparian  rights.62  There  is  however  a  dis- 
agreement upon  the  liability  under  the  constitutional  provi- 
sion for  constructing  a  levee  upon  the  banks  of  a  river  in  such 
a  way  as  to  cast  the  flood  waters  of  the  river  in  increased 
quantities  upon  lands  not  so  protected.  It  has  been  held,  in 
accordance  with  the  principles  just  enumerated,  that  such 
an  injury  comes  within  the  meaning  of  the  damage  clause.53 
This  doctrine  has  however  been  repudiated  in  some  states 
on  the  ground  that  every  owner  has  the  right  to  dyke  out 
his  land  to  protect  it  from  overflow  regardless  of  the  effect 
upon  other  lands,  and.that  when  no  right  is  violated  there  is 
no  injury  for  which  the  law  affords  compensation.54  These 
decisions  are  interesting  not  so  much  as  showing  a  tendency 
to  adopt  the  rule  that  legal  damage  under  a  clause  in  the 
constitution  is  coterminous  with  common  law  liability,  but 
as  illustrating  the  persistence  of  the  maxim  salus  populi 

52.  Arkansas. —  Malvern,   etc.,  R.  Texas. —  New  Odorless   Sewerage 

K.  Co.  v.  House,  177  S.  W.  907.  Co.  v.  Wisdom,  30  Tex.   Civ.  App. 

Kentucky.—  Chesapeake,  etc.,  Ry.  224,  70  S.  W.  354. 

Co.  v.  Blankenship,  158  Ky.  270,  164  Contra.—  Trinity,  etc.,  R.  R.  Co. 

S.  W.  943.  v.  Meadows,  73  Tex.  32,  11  S.  W. 

Massachusetts. —  Boston     Belting  145,  3  j^  r.  a.  565. 

Co.    v.   Boston,    152    Mass.    307,    25  53.  Bradbury    v.    Vandalia,    etc., 

N.  B.  613.  Drainage   District,    236   111.   36,    86 

Mississippi.— Thompson     v.     Wi-  N  E.,163,  19  L.  R.  A.  (N.  S.)  991; 

nona,  96  Miss.  591,  51  So.  129.  Fort  Worttl  improvement  District  v. 

New  Hampshire^-  Swam  v.  Pern-  ^  Worth   (Tet)    lgg  g_  w    ^ 

igewasset  Power  Co.,  76  N.  H.  498,  4g  L   R   A    ^    g  ^   g94 

85  Atl.  288.  54.  McCoy  v.  Plum  Bayou  Levee 

Pennsylvama.  -  Mono  ngah el  a  gg  Ark 

Navigation  Co.  v.  Coon,  6  Pa.  379,  •?                  -  '                           ' 

47    Am     Dec.    474;    Fredericks    v.  29  L-  R-  A-   <N-  S">  396=  Lamb  v- 

Pennsylvania  Canal  Co.,  148  Pa.  317,  Reclamation  District,  73  Cal.  125,  14 

23Atf  1067 ;  Leard  v.  Pennsylvania  Pac  625,  2  Am.  St.  Rep.  775 ;  Rich- 

R.  R  Co.,  229  Pa.  475,  78  Atl.  1034;  ardson  v.  Levee  Commissioners,  68 

White  v.'  Pennsylvania  R.  R.  Co.,  Miss.  539,  9  So.  351. 
229  Pa.  480,  78  Atl.  1035. 
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suprema  lex,  in  spite  of  the  attempted  fetters  of  a  consti- 
tution of  the  most  individualistic  type. 

§  327.  The  Measure  of  Damages. 

Whenever  an  owner  of  property  damaged  by  the  con- 
struction of  some  public  improvement  is  entitled  to  compen- 
sation by  the  constitution  or  statutes  of  the  state,  the 
measure  of  his  compensation  is  the  same  as  when  part  of 
his  property  is  taken  by  eminent  domain,  namely,  the 
decrease  in  the  market  value  of  his  land.55  Such  factors  as 
the  cost  of  construction,  cost  of  restoration,  loss  of  profits 
and  the  like,  if  admitted  in  evidence,  are  material  merely 
as  bearing  upon  the  main  issue,  and  not  as  independent 
elements  of  damage. 

There  is  a  distinction  however  to  be  noted  between  the 


55.  United  Btates. — Lehigh  Valley 
Coal  Co.  v.  Chicago,  26  Fed.  415. 

California. —  Eachus  v.  Los  An- 
geles, etc.,  Ry.  Co.,  103  Cal.  614,  37 
Pac.  750,  42  Am.  St.  Rep.  149. 

Colorado. —  Denver  v.  Bayer,  7 
Colo.  113,  2  Pac.  6. 

Georgia. — Augusta  v.  Schrameck, 
96  Ga.  426,  23  S.  B.  400,  51  Am.  St. 
Rep.  146 ;  Nelson  v.  Atlanta,  138  Ga. 
252,  75  S.  E.  245. 

Illinois. —  Elgin  v.  Eaton,  83  111. 
535,  25  Am.  Rep.  412;  Springer  v. 
Chicago,  135  111.  552,  26  N.  E.  514, 
12  L.  R.  A.  609. 

Kansas. —  Parker  v.  Atchison,  46 
Kan.  14,  26  Pac.  435. 

Kentucky.  —  Lexington  v.  Che- 
nault,  151  Ky.  774,  152  S.  W.  939; 
Chesapeake,  etc.,  Ry.  Co.  v.  Blank- 
enship,  158  Ky.  270,  164  S.  W.  943. 

Massachusetts. —  Buell  v.  Worces- 
ter County,  119  Mass.  372 ;  Bailey  v. 
Boston,  etc.,  R.  R.  Co.,  182  Mass. 
537,  66  N.  E.  203 ;  Garvey  v.  Revere, 
187  Mass.  545,  73  N.  E.  664. 

Minnesota.  —  McCarthy  v.  St. 
Paul,  22  Minn.  527;  Sallden  v.  Lit- 
tle Palls,  102  Minn.  358,  113  N.  W. 
884,  13  L.  R.  A.  (N.  S.)  790;  Wor- 
den  v.  Bielenberg,  119  Minn.  330, 
138  N.  W.  314. 

Missouri. —  Hickman  v.  Kansas 
City,  120  Mo.  110,  25  S.  W.  225,  23 
L.  R.  A.  658,  41  Am.  St.  Rep.  684. 


Nebraska. —  Omaha  v.  Kramer,  25 
Neb.  489,  41  N.  W.  295,  13  Am.  St. 
Rep.  504;  Lowe  v.  Omaha,  33  Neb. 
587,  50  N.  W.  760;  Harris  v.  Lin- 
coln, etc.,  R.  R.  Co.,  91  Neb.  755,  137 
N.  W.  865;  Stocking  v.  Lincoln,  93 
Neb.  798,  142  N.  W.  104. 

New  Hampshire. —  Swain  v.  Pem- 
igewasset  Power  Co.,  76  N.  H.  498, 
85  Atl.  288  (difference  in  market 
value  test  for  damage  to  unde- 
veloped water  power). 

Pennsylvania. — Chambers  v.  South 
Chester,  140  Pa.  510 ;  Shano  v.  Fifth 
Ave.,  etc.,  Bridge  Co.,  189  Pa.  245, 
42  Atl.  128,  69  Am.  St  Rep.  808; 
Philadelphia  Ball  Club  v.  Philadel- 
phia, 192  Pa.  632,  44  Atl.  265,  46 
L.  R.  A.  724,  73  Am.  St.  Rep.  835. 

Virginia.  —  Swift  v.  Newport 
News,  105  Va.  108,  52  S.  E.  821,  3 
L.  R.  A.   (N.  S.)  404. 

Washington.—  Kincaid  v.  Seattle, 
74  Wash.  617,  134  Pac.  504. 

West  Virginia.—  Blair  v.  Charles- 
ton, 43  W.  Va.  62,  26  S.  E.  341,  35 
L.  R.  A.  852,  64  Am.  St.  Rep.  837 ; 
Harman  v.  Bluefleld,  70  W.  Va.  129, 
73  S.  E.  296 ;  Rutherford  v.  William- 
son, 70  W.  Va.  402,  74  S.  E.  682. 

Wisconsin.  —  Schmidt  v.  Mil- 
waukee, 149  Wis.  330,  135  N.  W. 
883. 

As  to  the  right  to  set  off  benefits 
in  such  cases,  see  supra,  §  256. 
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assessment  of  compensation  in  the  case  of  a  taking  and  in 
the  case  of  a  damage  when  no  land  is  taken.  In  the  former 
case  the  mere  fact  that  there  has  been  a  taking  entitles  the 
owner  to  recover  for  all  damages  to  his  remaining  land, 
whether  special  or  shared  by  the  public  generally,  provided 
they  flow  from  the  taking,  since  he  is  constitutionally 
entitled  to  be  made  whole  for  all  injuries  resulting  from  the 
taking  of  his  land ; 56  but  when  there  is  no  taking  he  is  enti- 
tled only  to  such  damages  as  the  constitution  or  statutes 
provide,  and  as  the  damages  usually  provided  for  are  held 
to  be  only  those  which  are  special  and  peculiar,  the  mere 
fact  that  an  owner  is  entitled  to  recover  such  damages  is 
no  ground  for  allowing  damages  of  a  different  character, 
although  resulting  from  the  construction  of  the  same  work.67 
"When  however  a  form  of  damage  comes  within  the  consti- 
tution provision  only  when  it  passes  a  certain  limit,  if  it  has 
passed  the  limit  the  owner  is  entitled  to  recover  for  all  the 
damage  from  this  cause,  and  not  merely  so  much  as  is  in 
excess  of  what  could  be  inflicted  without  compensation.58 
To  draw  the  line  in  such  a  case  would  not  be  practicable. 

56.  Supra,  §§  236-286  inc.  Ey.  Co.,  183  Mass.  178,  60  N.  E.  711, 

57.  Supra,  §  190.  In  the  states  in  it  was  held  that  under  a  statute 
which  any  injury  which  depreciates  allowing  compensation  for  the  dam- 
market  value  is  a  damage  in  the  age  from  an  elevated  railway  in  a 
constitutional  sense,  everything  street,  noise  so  great  as  to  have 
which  would  influence  an  intending  amounted  to  a  nuisance  if  it  had 
purchaser  may  be  taken  into  con-  not  been  authorized  by  law  was 
sideration.  Chicago,  etc.,  R.  R.  Co.  within  the  statute,  and  the  owner  is 
v.  O'Connor,  42  Neb.  90,  60  N.  W.  entitled  to  recover  for  the  entire 
326,  but  in  the  other  states  only  damage  caused  by  the  noise,  not 
those  elements  of  damage  which  are  merely  the  amount  in  excess  of  what 
in  themselves  special  may  be  con-  would  not  be  a  nuisance  at  common 
sidered.  Bailey  v.  Boston,  etc.,  R.  law.  See  also  In  re  London,  etc., 
R.  Co.,  182  Mass.  537,  66  N.  E.  203.  R.  R.  Co.  and  Gower's  Walk  Schools, 

58.  Thus  in  Baker  v.  Boston  El.  24  Q.  B.  D.  326,  59  L.  J.  Q.  B.  162. 
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§  328.  The  Procedure  must  not  be  Arbitrary,  Unjust  or 
Unfair. 

The  constitutional  questions  arising  from  the  application 
of  the  principle  that  private  property  shall  not  be  taken  for 
public  use  without  just  compensation  have  been  discussed 
in  preceding  parts  of  this  work  and,  among  them,  cases 
arising  under  the  fourteenth  amendment  as  far  as  it  is  a 
correlative  protection  to  the  more  specific  clause  declaring 
that  property  shall  not  be  taken  for  the  public  use  without 
just  compensation,  which  is  found  in  the  state  constitutions 
and,  applicable  only  to  the  United  States,  in  the  constitu- 
tion of  the  United  States,  as  well  as  the  cases  arising  under 
that  clause  itself.  There  remain  to  be  considered  instances 
in  which  the  fourteenth  amendment,  or  the  equivalent  pro- 
vision in  the  state  constitutions,  has  been  raised  as  a  shield 
against  the  attempted  exercise  of  the  power  of  eminent 
domain  in  a  manner  alleged  to  be  unconstitutional,  although 
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it  does  not  involve  the  taking  of  private  property  for  a  use 
not  public  or  without  just  compensation. 

The  fourteenth  amendment,  besides  protecting  the  indi- 
vidual from  any  arbitrary  spoliation  under  cover  of 
law  or  from  any  arbitrary  discrimination  which  deprives 
him  of  the  equal  protection  of  the  law,  prohibits  the  states 
from  authorizing  any  forms  of  procedure  which  are  essen- 
tially arbitrary,  unjust  or  unfair  or  which  will  result  in  any 
person's  losing  his  property  without  a  fair  opportunity  to 
assert  in  some  judicial  tribunal  whatever  substantive  con- 
stitutional rights  he  may  have.1  The  application  of  this 
principle  to  eminent  domain  will  be  discussed  in  the  fol- 
lowing sections. 


§  329.  The  Principle  of  the  Separation  of  Powers. 

One  of  the  principles  of  constitutional  government  which 
was  looked  upon  by  the  founders  of  the  republic  as  of  vital 
importance  was  the  separation  of  the  powers  of  the  state 
into  three  branches,  legislative,  judicial  and  executive.  The 
constitutions  of  some  of  the  states  specifically  prohibit  the 
encroachment  by  any  one  of  these  branches  of  the  govern- 
ment upon  the  powers  of  either  of  the  others  f  and,  when 
this  provision  is  lacking,  such  encroachment  is,  it  has 
been  held,  none  the  less  prohibited  by  implication,  for  the 
establishment  of  a  legislature,  a  judiciary,  or  an  executive 
carries  with  it  only  those  powers  properly  belonging  to  the 
branch  of  the  government  so  created.3  In  some  cases  the 
fourteenth  amendment  protects  the  principle  of  the  separa- 
tion of  powers.  Thus  an  attempt  by  the  legislature  to 
authorize  the  performance  of  a  judicial  function  by  an 
administrative  board  would  result  in  depriving  the  persons 
affected  by  the  orders  of  such  board  of  their  fundamental 
right  to  a  hearing  by  a  judicial  tribunal  and  would  thus  not 
constitute  due  process  of  law. 

1.  Supra,  §  24.  art.  4,  §  1;  Nebraska,  art.  2,  §  1; 

2.  Alabama,  art.  3,  §  2 ;  Arkansas,  Tennessee,  art.  2,  §  2 ;  Wyoming, 
art.  4,  §  2 ;  Idaho,  art.  2,  §  1 ;  Ken-      art.  2,  §  1. 

tucky,  §§   27,  28;  Louisiana,  §  15;  3.  Butler  v.   Saginaw  County,  26 

Maine    art.  3,   §   1 ;   Massachusetts,  Mich.  27 ;  Alexander  v.  Bennett,  60 

art.  1,  §  30;  Michigan,  art.  3,  §  2;  N.  Y.  204;  Greenough  v.  Greenough, 

Mississippi,   art.   3,    §   2;   Montana,  11  Pa.  489,  51  Am.  Dec.  567. 
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There  has  been  little  or  no  tendency  for  the  executive  to 
interfere  with  the  exercise  of  eminent  domain,  but  the  legis- 
lature and  the  judiciary  have  been  in  constant  conflict  over 
the  limits  of  their  respective  rights  in  the  exercise  of  this 
power.  The  greater  part  of  this  work  is  devoted  to  an  expo- 
sition of  the  attempted  encroachments  of  the  courts  upon 
the  functions  of  the  lawmakers  and  to  the  tendency  of  the 
judges  of  some  state  courts  to  substitute  their  opinions  of 
the  propriety  of  certain  legislation  for  that  of  the  body  to 
which  the  people  originally  granted  the  entire  legislative 
power.  There  is  much  less  to  be  said  regarding  attempted 
encroachments  of  the  legislature  upon  the  judiciary. 

§  330.  Whether  the  Taking  of  Property  by  Eminent 
Domain  is  Necessarily  a  Judicial  Function. 

Whether  the  taking  of  land  by  eminent  domain  can  be 
effected  otherwise  than  by  judicial  proceedings  is  a  question 
upon  which  there  is  considerable  conflict  of  authority.  It 
is  conceded  on  all  sides  that  the  laying  out  or  establishment 
of  a  specific  public  improvement  and  consequently  the  deter- 
mination that  a  certain  definite  tract  of  private  land  shall 
be  taken  by  eminent  domain  for  such  improvement  is  a 
purely  legislative  act,  and  can  be  effected  without  the  inter- 
vention of  the  courts  at  any  stage  of  the  proceedings ; 4  but 
whether  the  order  or  decree  which  transfers  the  title  of  the 
property  so  marked  out  from  the  person  by  whom  it  is  held 
to  the  public  agency  which  is  to  control  and  operate  it  for 
the  public  use  is  fundamentally  a  legislative  or  a  judicial 
act  requires  more  careful  consideration. 

A  superficial  observation  of  the  proceedings  by  which 
highways  were  laid  out  at  common  law  would  lead  to  the 
conclusion  that  such  proceedings  were  judicial,  since  a  jury 
was  invariably  summoned'  to  determine  whether  the  pro- 
posed highway  would  be  of  damage  to  the  king  or  to  any 
other  person,5  and  Blackstone  says, 

4.  Lent   v.   Tillson,    72    Cal.    412,  Philadelphia,    171    Pa.    30,    33    Atl. 

14   Pac.    71;    Wul'zen   v.    Board   of  124,  50  Am.  St.  Rep.  790;  and  see 

Supervisors,  101  Cal.  15,  24,  35  Pac.  also  infra,  §§  390-396  inc. 

353,  40  Am.  St.  Kep.  17;  Clark  v.  5.  Supra,  %  2. 
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"  It  is  a  part  of  the  liberties  of  England,  and  greatly 
for  the  safety  of  the  subject,  that  the  king  may  not  enter 
upon  and  seize  any  man's  possession  upon  bare  sur- 
mises, without  the  intervention  of  a  jury."  6 

A  more  careful  examination  of  the  proceedings  for  laying 
out  highways  at  common  law  will  demonstrate  that  the  pro- 
ceedings were  administrative  and  'not  judicial.  Although 
the  writ  of  ad  quod  damnum  was  issued  by  the  chancellor, 
the  proceedings  under  the  writ  were  not  judicial.  The  jury 
was  presided  over  by  the  sheriff,  escheator,  or  other  admin- 
istrative officer,  and  was  of  an  indeterminate  number.  The 
proceedings  were  ex  parte,  and  those  whose  land  was  to  be 
taken  or  injuriously  affected  had  no  right  to  be  notified,  or 
to  be  heard.7  The  verdict  of  the  jury  did  not  determine 
whether  the  way  should  be  laid  out  or  not,  but  that  still 
remained  for  the  sovereign  to  determine.  The  proceedings 
thus  were  merely  an  administrative  inquest  to  enable  the 
sovereign  to  better  determine  the  advisability  of  establish- 
ing the  proposed  highway,  and  not  a  judicial  proceeding  by 
which  the  required  land  was  taken,  and  no  further  proceed- 
ings in  any  degree  judicial  were  necessary  to  effect  the  tak- 
ing. Moreover,  when  land  was  taken  for  purposes  other 
than  ways,  the  intervention  of  a  jury  in  any  capacity  was 
not  always  required.8 

As  is  shown  more  at  length  elsewhere,  the  system  of  deter- 
mining damages  for  the  taking  of  land  by  eminent  domain 
by  means  of  a  writ  of  ad  quod  damnum  and  an  inquest  by  a 
jury  of  indeterminate  number  was  adopted  with  more  or 
less  modification  in  most  of  the  American  colonies.9  As 
time  went  on,  and  each  colony  and  subsequently  each  state 
amended  and  adapted  the  common  law  practice  to  suit  its 
own  requirements,  in  some  jurisdictions  the  proceedings 
became  wholly  judicial,  and  the  order  or  decree  of  condem- 
nation which  followed  the  verdict  was  the  order  or  decree 
of  a  court.  In  other  jurisdictions  the  function  of  the  jury 
was  limited  to  a  determination  of  the  damages,  and  the 

6.  2  Bl.  Com.  259.  8.  Supra,  §  2. 

7.  Chesapeake,  etc.,  Canal  Co.  v.         9.  Supra,  §  3. 
Union  Bank,  4  Cranch  C.  C.  75,  Fed. 

Cas.  No.  2653. 
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order  which  effected  the  passing  of  title  was  the  act  of  an 
administrative  board.10  The  courts  of  some  of  the  states 
of  the  former  class  have  accepted  the  practice  of  the  state 
as  establishing  the  character  of  condemnation  proceedings 
to  be  judicial,  so  that  in  such  jurisdictions  the  taking  of 
land  by  eminent  domain  cannot  be  constitutionally  effected 
in  any  other  way.11    On  the  other  hand  in  the  states  in  which 


10.  Infra,  §§  369,  390. 

11.  In  Wulzen  v.  Board  of  Super- 
visors, 101  Cal.  15,  35  Pac.  353,  40 
Am.  St.  Rep.  17,  it  was  said  by  the 
court  (at  page  24),  in  holding  that 
the  taking  of  land  could  not  be 
effected  by  a  municipal  board: 
"  Whenever  an  act  determines  a 
question  of  right  or  obligation  or  of 
property  as  the  foundation  upon 
which  it  proceeds  such  an  act  is 
to  that  extent  judicial. 

"  The  order  in  question  went  be- 
yond the  legislative  function  of  de- 
claring a  street  an  open  and  public 
one.  It  purported  to  and  con- 
demned, appropriated,  acquired,  set 
apart,  and  took  for  public  use  all 
the  land'  within  the  exterior  bound- 
aries of  the  street,  except  that 
already  held  by  the  city. 

"  To  condemn  land  is  to  set  it 
apart  or  appropriate  it  for  public 
use.  To  appropriate  is  to  make  a 
thing  one's  own,  to  make  it  the 
subject  of  property,  to  exercise  do- 
minion over  an  object  to  the  extent 
and  for  the  purpose  of  making  it 
subserve  one's  own  proper  use  or 
pleasure.  To  acquire  is,  in  the  law 
of  contracts  and  descents,  to  become 
the  owner  of  property ;  to  make 
property  one's  own     *     *     * 

"  The  terms  used  in  this  order  are 
the  usual  and  apt  ones  made  use 
of  in  proceedings  in  the  courts  for 
the  final  condemnation  of  land 
under  the  exercise  of  the  power  of 
eminent  domain.  They  are  not  the 
usual  expressions  made  use  of  in 
the  exercise  of  legislative  power; 
the  jurisdiction  of  the  board  con- 
ceded, and  the  terms  used,  were 
sufficient  to  divest  the  title  of  the 
petitioner  and  vest  it  in  the  public, 
to  appropriate  the  property  to  a 
public  use.    It  was  the  exercise  of 


judicial  power.  It  will  not  do  to 
say  that  the  board  of  supervisors 
had  no  such  power,  and  therefore 
we  must  presume  that  in  the  order 
they  merely  intended  their  action  as 
preliminary  to  proceedings  to  con- 
demn, should  they  become  necessary. 

"  The  order  in  question  speaks  in 
no  uncertain  terms.  It  uses  lan- 
guage capable  of  only  one  interpre- 
tation, and  that  as  showing  an 
intent  to  condemn  the  land  indi- 
cated in  praesenti. 

"  The  order  included  not  only  a 
legislative  expression  of  the  will  of 
the  board  adopting  it  that  a  street 
should  be  opened,  but  in  addition 
thereto  sought  to  perform  the  ju- 
dicial act  of  taking  the  land  of 
citizens,  rendered  necessary  under 
the  legislation  involved  in  the  order. 
To  the  extent  which  it  sought  to 
accomplish  this  last  object  it  was 
judicial. 

"As  to  the  action  of  the  board,  so 
far  as  judicial,  being  in  excess  of 
its  jurisdiction,  we  entertain  no 
doubt    *    *    * 

"  The  objection  to  that  portion  of 
the  order  is  not  simply  that  it  seeks 
to  exercise  judicial  power,  but  that 
it  involves  an  exercise  of  such 
power  not  conferred  by  any  statute, 
and  in  a  manner  which  no  statute 
can  authorize.  When  land  within 
a  street  is  'condemned,  appropri- 
ated, acquired,  set  apart,  and  taken 
for  public  use,'  it  would  seem  that 
the  last  act  in  the  series  essential 
to  vest  in  the  public  a  right  to  its 
use  as  a  thoroughfare  is  accom- 
plished. 

"It  is  evidence  not  of  an  inten- 
tion to  take  and  condemn  the  land 
in  the  future  as  provided  in  the 
statute  we  have  referred  to,  but  of  a 
present   condemnation,   segregation, 
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the  taking  of  land  was  effected  by  administrative  order  when 
the  constitution  was  adopted,  condemnation  proceedings  are 
considered  administrative,  and  a  statute  providing  for  the 
transfer  of  title  upon  the  passing  of  a  vote,  the  filing  of  a 
document,  or  even  upon  the  mere  taking  of  possession,  is 
constitutional,  provided  the  use  is  public  and  sufficient  pro- 
vision for  the  ascertainment  and  payment  of  compensation 
has  been  made.12 

The  practical  difference  between  these  two  doctrines  ia 
illustrated  by  the  two  systems  of  taking  land  for  public  use 
which  prevail  in  the  United  States,13  but  the  distinction  is 
one  of  form  rather  than  substance.  In  the  states  in  which 
condemnation  proceedings  are  considered  judicial,  a  party 
seeking  to  take  land  by  eminent  domain  must  first  satisfy 
the  court  that  it  has  been  authorized  by  the  legislature  to 
exercise  the  power,  that  the  statute  purporting  to  grant 
such  authority  is  constitutional,  that  the  conditions  exist 
under  which  it  was  provided  that  the  authority  might  be 
exercised,  and  that  the  condemning  party  has  complied 
with  the  requirements  of  the  statute.  All  of  these  objec- 
tions are  open  to  an  owner  of  land  taken  by  eminent  domain 
in  a  state  in  which  condemnation  proceedings  are  consid- 
ered administrative  and  not  judicial,  and  he  is  constitution- 
ally entitled  to  a  hearing  thereon  before  a  judicial  tribunal; 
but  he  must  raise  such  objections  in  certiorari  or  other 
appropriate  proceedings  instituted  by  himself,  rather  than 
in  defending  proceedings  instituted  by  the  condemning 
party. 

and   dedication   to   the   use   of   the  New  York.—  Taylor  v.  Porter,  4 

public."  Hill  140,  147;  People  v.  Smith,  21 

See  also  Bowman  v.  Venice,  etc.,  N.  Y.  595,  597;  Matter  of  City  of 

R.  R.  Co.,  102  111.  459 ;  Joplin  Con-  New  York,  212  N.  Y.  538,  106  N.  B. 

solidated  Mining  Co.  v.  Joplin,  124  631. 

Mo.  138,  27  S.  W.  406 ;  State  ex  rel.  Ohio.—  Kramer  v.  Cleveland,  etc., 

Applegate  v.   Taylor,   224  Mo.  393,  R.  R.  Co.,  5  Ohio  St.  140. 

475,  123  S.  W.  892 ;  Baltimore,  etc.,  Virginia.—  Painter  v.  St  Clair,  98 

R    R   Co.  v.  Pittsburgh,  etc.,  R.  R.  Va.   85,   34   S.  E.  989;   Wilburn  v. 

Co.,  17  W.  Va.  812.  Raines,  111  Va.  334,  68  S.  E.  993. 

12   Massachusetts.— Ho\t  v.  Som-  Wyoming.—  Sterritt  v.  Young,  14 

erville    127  Mass.  408,  410.  Wyo.  146,  82  Pac.  946,  4  L.  R.  A. 

Michigan.—  Toledo,   etc.,   Ry.  Co.  (N.  S.)   169,  116  Am.  St.  Rep.  994. 

v.  Dunlap,  47  Mich.  456,  11  N.  W.  13.  Infra,  §§  367,  369,  370. 
271. 
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§  331.  Interference  by  the  Legislature  with  Judicial 
Proceedings. 

Under  the  practice  prevailing  in  most  of  the  states,  the 
taking  of  land  by  eminent  domain  is  effected  by  judicial 
proceedings,14  and,  in  all  jurisdictions,  the  determination 
of  the  amount  of  compensation,  if  contested,  is  considered 
judicial  in  its  nature.15  Condemnation  proceedings  are 
thus  usually  at  some  stage  in  the  courts  if  only  for  the 
award  of  compensation,  but  the  only  feature  of  the  taking  of 
land  for  public  use  which,  under  the  sounder  view,  neces- 
sarily requires  judicial  action  to  comply  with  the  constitu- 
tion is  the  determination  of  compensation.16  While  the 
legislature  may,  within  certain  limits,  designate  the  tri- 
bunal which  assesses  compensation,  provide  a  rule  of  dam- 
ages and  modify  the  laws  of  evidence  applicable  to  such 
cases,  it  cannot  attempt  to  decide  what  shall  be  paid  for 
land  that  has  been  taken  by  eminent  domain.17 

If  other  features  of  condemnation  proceedings  than  the 
determination  of  compensation  are  made  judicial  by  stat- 
ute, the  legislature  may,  while  the  proceedings  are  pending, 
provide  a  different  method  or  a  new  scheme,  but  it  cannot 
effect  precisely  the  same  result  by  itself  performing  some 
judicial  act,  the  necessity  of  which  it  had  previously  cre- 
ated.18 The  legislature,  it  has  been  held,  may  cut  off  the 
right  to  an  appeal  after  the  taking  has  been  already  made,19 
and  at  any  time  until  the  property  of  an  individual  is  actu- 
ally taken,  the  legislature  may  alter  the  procedure,  change 
the  form  of  the  remedy20  or  vacate  any  finding  unjust  to 
the  public.21  Additional  powers  may  be  given  to  commis- 
sioners who  are  making  a  taking  while  the  proceedings  are 

14   Infra    §  370  20-  Skillman  v.  Chicago,  etc.,  Ey. 

15.  Infra,  §  34l!  Co->  78  Iowa  404>  43  N-  w-  275'  16 

16    Intra    S  369  Am-  ^t-  ^eP-  4^2 ;  Henderson,  etc., 

■Z    T  I       o  *,-,'  R-  R-  Co-  v.  Dickerson,  17  B.  Mon. 

17.  Infra,  §  341.  (Ry  }  ^  ^  Am   ^  U8 

18.  Providence,  etc.,  Steamboat  21  Garrigon  y  New  York>  2i 
Co.  v.  Fall  River,  183  Mass.  535,  67  Wall  (u_  g_j  lg6j  204>  22  L  e(J 
N.  E.  647.  612,    614;    Bauman    v.    Boss,    167 

19.  Evansville,  etc.,  R.  B.  Co.  v.  u.  S.  548,  42  L.  ed.  270,  291.  As  to 
Terre  Haute,  161  Ind.  26,  67  N.  E.  when  the  right  to  abandon  the  pro- 
686.  ceedings  is  lost,  see  infra,  §  417. 
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still  pending  without  violating  any  constitutional  provi- 
sions.22 So  also  an  owner  has  no  vested  right  in  a  defense 
to  condemnation  proceedings  based  on  some  technical  defect 
in  the  taking ;  the  legislature,  by  a  curative  act,  can  remedy 
the  error  and  the  taking  will  become  valid.23  Curative  acts 
are  common  in  all  branches  of  the  law,  and  it  is  a  general 
principle  that  the  legislature  may,  by  retroactive  enactment, 
justify  any  form  of  procedure  which  it  could  authorize  in 
the  future,  provided  that  substantive  rights  are  not  taken 
away.24  Such  statutes,  while  they  may  incidentally  affect 
or  annul  proceedings  in  court,  do  not  constitute  an  uncon- 
stitutional interference  with  judicial  proceedings.  The 
legislature  cannot  however,  after  a  taking  has  been  made 
and  the  right  to  compensation  has  become  vested,  by  a  sub- 
sequent statute  deprive  the  owner  of  substantial  rights  or 
provide  that  his  compensation  shall  be  different  or  less 
valuable.25  Even  when  there  is  no  constitutional  right  to 
compensation,  if  action  has  been  taken  under  a  statute  which 
provides  for  compensation,  the  statute  cannot  be  repealed. 
The  right  to  compensation  in  such  a  case  is  a  vested  prop- 
erty right.26 

If  the  ownership  of  a  certain  parcel  of  land  is  in  dispute 
between  a  private  individual  and  a  corporation  which  seeks 

22.  New  London,  etc.,  R.  R.  Co.  v.  Ohio.—  Burgett  v.  Norris,  25  Ohio 

Boston,  etc.,  R.  R.  Co.,   102  Mass.  St.  308. 

386  ■  In  re  Northampton,  158  Mass.  24.  Thompson   v.    Lee   County,    3 

299 '33  N   B    568;  Providence,  etc.,  Wall.    (U.   S.)    327,  18  L.  ed.   177; 

Steamboat   Co.    v.   Fall   River,    183  Rogers  v.   Keokuk,   154  V.   S.   546, 

Mass    535    67  N.  E.  647;  Lancy  v.  18  L.  ed.  74;  Exchange  Bank  Tax 

Boston,  186  Mass.  128,  71  N.  E.  302.  Cases,  21  Fed.  99. 

23    United    States.— Mattingly    v.  25.  Hellen  v.  Medford,  188  Mass. 

District  of  Columbia,  97  XJ.  S.  687,  42,  73  N.  E.  1070,  69  L.  R.  A.  314; 

24  L    ed    1098  Haley   v-   Philadelphia,    68   Pa.    45, 

California.— Hummelman  v.  Hoad-  8  Am.  Rep.  153.     In  People  ex  rel. 

lev    44   Cal    213;   Hoadley   v.   San  Reynolds    v.    Common    Council    of 

Francisco    50  Cal.  265.  Buffalo,  140  N.  Y.  300,  35  N.  E.  485, 

Iowa  —  Clinton    v.    Walliker,    98  37  Am.   St.  Rep.   563,  it  was  held 

Iowa  655,  68  N.  W.  431.  that  under  such   circumstances   an 

Marvlancl  —  O'Brien  v.  Baltimore  award  is  a  contract  and  cannot  be 

County  Commissioners,  51  Md.  15.  affected  by  a  repealing  statute.    As 

Massachusetts. -Spading        v.  to  the  power  of  the  legislature  to 

Nourse,  143  Mass.  490,  10  N.  E.  179.  alter  the  proceedings  so  as  to  make 

3ir;^SNtatT  v.5  Newark,         «  ».  * .£—   »   V.    , 

27  N.  J-  L.  185. 

'New  Torfc.—  Kilmer  v.  McDonald, 
69  N.  Y.  362. 
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to  devote  it  to  some  public  use,  and  upon  litigation  the  courts 
decide  in  favor  of  the  individual,  or  if  such  a  corporation 
has  made  an  attempt  to  take  the  land  without  complying 
with  all  the  requirements  of  law,  and  has  been  enjoined 
from  entering  thereon,  or  subjected  to  actions  for  trespass, 
the  corporation  may,  nevertheless,  at  once,  if  it  has  author- 
ity from  the  legislature,  take  the  land  by  eminent  domain 
in  compliance  with  law,  even  if  the  law  under  which  it 
makes  the  taking  was  enacted  after  the  adverse  decision  of 
the  court.27  Such  action  is  not  an  attempt  to  annul  the 
decision  of  the  court,  for,  as  full  compensation  must  be 
paid,  it  recognizes  the  individual  ownership  as  completely 
as  if  it  had  never  been  disputed. 

§  332.  The  Right  to  a  Hearing  upon  the  Question  of 
Damages. 

While  it  has  never  been  doubted  that  compensation  for 
the  taking  of  property  by  eminent  domain  should  be 
assessed  by  an  impartial  tribunal,  it  must  be  remembered 
that  whether  the  owner  of  the  property  is  entitled  to  be 
heard  by  such  tribunal,  and  to  submit  evidence  and  offer 
argument  to  it,  and  to  be  present  when  any  testimony  which 
tends  to  belittle  his  damages  is  offered  and  meet  it  and 
subject  it  to  the  test  of  cross-examination,  is  an  entirely 
different  question.  No  such  right  existed  at  common  law. 
The  inquest  held  upon  a  writ  of  ad  quod  damnum  was,  as 

27.  Connecticut. —  Stevens  v.  Com-  Minnesota. —  Harrington     v.      St. 

necticu-t  Co.,   86   Conn.   36,   84  Atl.  Paul,  etc.,  R.  R.  Co.,  17  Minn.  215. 

361,  Ann.  Cas.  1913  D  597.  Missouri.—  Bledsoe     v.     Stallard 

District  of   Columbia.— Dixon  v.  250  Mo.  154,  157  S.  W.  77. 

Baltimore,  etc.,  R.  R.  Co.,  1  Mackey  New    Jersey. —  Bouvier    v.    Balti 

78  more,   etc.,   R.  R.   Co.,   69  N.   J.  L 

Florida.— Jacksonville,  etc.,  R.  R.  149,    53    Atl.    1040;    Ocean    Grove 

Co.  v.  Adams,   28  Fla.  631,   10   So.  Camp  Meeting  Association  v.   Pub- 

465,  14  L.  R.  A.  533.  lie  'Utility  Commissioners,  82  N.  J.  L. 

Indiana. — Peck  v.  Van  Rensselaer,  309,  82  Atl.  306. 

8  Blackf.  312.  ^ew    York. —  In   re   Metropolitan 

Massachusetts.— See     Sawyer    v.  El.  R.  R.  Co.,  12  N.  Y.  Supp.  502; 

Davis,   136  Mass.  239,  244,  49  Am.  Mead  v.  New  York  El.  R.  R.  Co.,  24 

Rep.  27.  N.  Y.  Supp.  908. 

Michigan.  —  Callanan      v.      Port  Pennsylvania. — Philadelphia,   etc., 

Huron,  etc.,  R.  R.  Co.,  61  Mich.  15,  Ry.  Co.  v.  Neshaming  El.  Ry.  Co., 

27  N.  W.  718 ;  Michigan  Central  Ry.  206  Pa.  343,  55  Atl.  1034,  1  St.  Ry. 

Co.   v.    Miller,    172    Mich.    201,    137  Rep.  749. 
N.  W.  555. 
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has  been  explained,  a  purely  ex  parte  proceeding.28  The 
owners  of  land  which  was  likely  to  be  taken  or  damaged 
were  not  named  in  the  writ,  or  served  with  process,  or 
notified  in  any  manner,  and  had  no  opportunity  to  be  heard. 
The  jury  viewed  the  premises  and  rendered  its  verdict 
largely  if  not  wholly  upon  its  own  knowledge  and  judgment. 
When  this  proceeding  was  carried  into  the  American  col- 
onies, the  inquest  was  at  first  held  in  the  same  manner,  and 
damages  were  determined  without  notice  to  the  owner  and 
without  giving  him  an  opportunity  to  be  heard.  This  prac- 
tice was  continued  after  the  establishment  of  independence, 
in  many  of  the  states,  and  in  a  few  has  remained  in  force 
until  very  recent  times.29 

It  is  almost  needless  to  say  that,  in  most  if  not  all  of  the 
states,  the  practice  of  determining  damages  for  land  taken 
by  eminent  domain  without  notice  to  the  owner  and  with- 
out giving  him  an  opportunity  to  be  heard  has  long  since 
been  abandoned,  and  at  the  present  time  it  seems  so  incon- 
sistent with  the  basic  principles  of  fairness  and  justice 
that  it  is  hard  to  realize  that  it  was  ever  sanctioned  in  any 
constitutional  government.  Although  it  is  impracticable 
to  grant  a  hearing  in  every  case  in  which  property  and  per- 
sonal rights  are  in  any  degree  impaired  for  the  public 
good,  it  is  a  fundamental  principle  of  the  law  as  admin- 
istered by  a  constitutional  government  that  when  an  indi- 
vidual is  singled  out  from  the  public  at  large  and  deprived 
of  his  liberty  or  property,  he  is  entitled  to  a  hearing  at 
some  stage  of  the  proceedings.  The  taking  of  property 
by  eminent  domain  would  seem  to  constitute  such  a  case, 
and  while  it  must  be  conceded  that  the  owner  has  no  consti- 
tutional right  to  be  heard  upon  the  necessity  and  expediency 
of  the  taking,  it  seems  that  at  least  he  should  be  given  a 
hearing  upon  the  amount  of  compensation  which  is  to  be 
given  him  as  a  substitute  for  the  property  taken.30     The 

28.  Supra,  §  2.  right    to    a    hearing    is    either    ex- 

29.  See  infra,  §  336,  note  67.  pressly   or  impliedly   recognized  in 

30.  Thus  it  was  said  by  the  court  the  numerous  cases  holding  that 
in  Appleton  v.  Newton,  178  Mass.  notice  adequate  to  enable  the  owner 
276  59  N.  E.  648,  at  page  281,  that  to  be  heard  on  the  question  of  com- 
an  adequate  provision  "  of  course  pensation  is  a  constitutional  re- 
implies  an  opportunity  to  be  heard  quirement,  infra,  §  336,  note  66. 
on  the  amount  to  be  paid."     This 
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decisions  of  the  state  courts  strongly  support  this  view, 
and  while  there  are  a  few  decisions  which  hold  a  hearing 
unnecessary,  it  would  seem  that  a  statute  authorizing  the 
taking  of  property  without  a  hearing  upon  the  question  of 
compensation  would  be  a  violation  of  the  requirement  of 
due  process  of  law.  It  is  true  of  course  that  a  strong  argu- 
ment could  be  made  that  a  form  of  procedure  which  was 
sanctioned  at  common  law  and  was  in  general  use  in  this 
country  when  the  state  constitutions  were  adopted  and 
was  not  in  terms  prohibited  by  them  is  necessarily  due  proc- 
ess of  law;  but  even  this  principle  has  its  limits,  and  the 
arbitrary  methods  which  were  sometimes  adopted  in  early 
times,  when  power  was  unrestricted  and  written  constitu- 
tions unknown  should  not  be  considered  as  due  process  of 
law,  if  they  violate  what  are  now  recognized  as  the  funda- 
mental principles  of  liberty  and  justice. 

The  right  to  a  hearing  is  not  satisfied  by  an  opportunity 
to  file  written  objections.31  A  hearing  in  its  essence  implies 
that  he  who  is  entitled  to  it  shall  have  the  right  to  support 
his  allegations  by  argument  and  proof.32 

§  333.  The  Right  to  a  Hearing  upon  the  Question  of 
Necessity. 

It  follows  from  the  very  nature  of  the  power  of  eminent 
domain  that  property  cannot  be  taken  by  the  exercise'  of 
the  power  except  when  it  is  needed  for  the  public  use.33 

31.  Erie  R.  R.  Co.  v.  Paterson,  79  Kentucky. —  Tracy  v.  Elizabeth- 
N.  J.  L.  512,  76  Atl.  1065.  town,  etc.,  R.  R.  Co.,  80  Ky.  259. 

32.  Londoner  v.  Denver,  210  U.  S.  Louisiana. —  New  Orleans,  etc.,  R. 
373,  386,  52  L.  ed.  1103.  R.  Co.  v.  Gay,  32  La.  Ann.  471. 

33.  United  States.— West  River  Maine.— Jordan  v.  Woodward,  40 
Bridge  Co.  v.  Dix,  6  How.  507,  12  Me    317_ 

L.  ed.  535.  Maryland.— New     Central     Coal 

California.—  Spring  Valley  Wa-  Co  v_  George's  Creek  Coal,  etc.,  Co., 
terworks  v.  Drinkhouse,  92  Cal.  528,       g7  M(j    g37 

28  Pac.  681.  M assachusetts.—  Harback  v.  Bos- 

Oeorgia.-  Parham      v.      Inferior  fl  Cugh_ 

Court  Justices,  9  Ga   341;  Atlanta.  MicMgan._  People  ex  ^  Trom. 

£  i  £"£ penney'         »-  -  Hurrey>  23  Mich- 471>  9 

Illinois.—  Chaplin     v.      Highway  , "    „„P- .    '         T                     „    „ 

Commissioners,  129  111.  651,  22  N.  E.  Mtssom.-  St.  Louis,   etc.,   R.  R. 

484  Co.   v.   Hannibal  Union   Depot  Co., 

Indiana.- -Pother    v.     Jefferson-  125  Mo.  82,  28  S.  W.  483. 

ville,  etc.,   R.  R.   Co.,   52   Ind.   16;  Nevada.  —  Dayton,    etc.,    Mining 

Blackman  v.  Halves,  72  Ind.  515.  Co.  v.  Seawell,  11  Nev.  394. 
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It  is  equally  obvious  that,  as  there  is  no  fixed  principle 
which  decides  what  public  improvements  shall  be  under- 
taken and  where  they  shall  be  located,  these  questions  must 
be  settled  by  some  department  of  the  government.  It  does 
not  however  follow  merely  because  such  questions  are  often 
open  to  doubt,  and  because  evidence  and  argument  might 
be  of  assistance  in  coming  to  a  decision,  that  they  are  nec- 
essarily judicial  and  should  be  passed  upon  by  the  courts. 
Just  as  it  is  exclusively  within  the  power  of  the  legislature, 
except  so  far  as  it  is  limited  by  the  provisions  of  the  con- 
stitution, to  decide  what  police  regulations  shall  be  enacted, 
what  taxes  shall  be  levied  and  what  the  duties  of  the  various 
public  officers  shall  be,  so  it  is  within  the  exclusive  jurisdic- 
tion of  the  same  body  to  determine  what  public  improve- 
ments shall  be  constructed,  where  they  shall  be  located,  and 
whether  the  power  of  eminent  domain  shall  be  employed  to 
acquire  the  necessary  site.  When  the  legislature  author- 
izes the  exercise  of  eminent  domain  in  a  particular  case, 
it  has  necessarily  adjudicated  that  the  land  to  be  taken 
is  needed  for  the  public  use,  and  no  other  or  further  adju- 
dication is  necessary.  When  the  legislature,  has  made  its 
decision  and  has  authorized  the  taking  of  land  by  eminent 
domain,  the  owner  has  no  constitutional  right  to  have  thig' 
decision  reviewed  in  judicial  proceedings  or  to  be  heard  by 
a  court  on  the  question  whether  the  public  improvement  for 
which  it  is  taken  is  required  by  public  necessity  and  con- 
venience, or  whether  it  is  necessary  or  expedient  that  his 
land  be  taken  for  such  improvement,  unless  the  public  use 
alleged  for  the  taking  is  a  mere  pretense.  If  the  legisla- 
ture should  determine  "that  it  was  unwise  to  establish  a 
public  improvement  for  which  there  was  a  considerable 
demand,  no  one  would  suppose  that  such  a  determination 
could  be  reviewed  by  the  courts,  and  the  principle  is  the 
same  if  the  determination  of  the  legislature  is  the  other 

New  Jersey.—  Cheyney  v.  Atlan-  Oregon.—  Dallas    v.    Hallock,    44 

tic  City  Waterworks  Co.,  55  N.  J.  L.  Ore.  246,  75  Pac.  204. 

235    26  Atl.  95.  Pennsylvania.  —  Darlington        v. 

New    YorJc  —  Bloodgood    v.    Mo-  United  States,  82  Pa.  382,  22  Am. 

hawk,  etc.,  R.  R.  Co.,  18  Wend.  9,  Rep.  766. 

31  Am    Dec    313.  Vermont. —  Foster  v.  Stafford  Na- 

OMo.—  Giesy  v.   Cincinnati,  etc.,  tional  Bank,  57  Vt.  128. 
R.  R.  Co.,  4  Ohio  St.  308. 
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-way.  This  rule  is  sometimes  stated  in  other  forms,  as  that 
such  questions  are  political,  not  judicial;34  or  that  the 
judicial  function  is  exhausted  when  the  use  is  declared  pub- 
lic, and  the  extent  to  which  property  shall  be  taken  rests 
in  the  discretion  of  the  legislature.35  The  logical  basis 
of  the  rule  does  not  appear  in  any  of  the  above  expositions 
of  it,  and  the  subject  is  sometimes  confused  by  a  statement 
of  these  synonymous  conclusions  as  if  one  presented  the 
reasoning  from  which  the  others  resulted.  The  real  rea- 
son of  the  rule  is  simple  enough ;  the  courts  have  no  power 
to  revise  any  enactment  of  the  legislature  unless  it  vio 
lates  some  clause  of  the  constitution.  The  constitutions  of 
the  great  majority  of  the  states  contain  no  provision  pro- 
hibiting the  taking  of  land  for  public  use  except  for  neces- 
sary or  economically  expedient  undertakings,  or  unless  the 
work  can  be  done  in  no  other  way,  nor  was  it  the  practice 
when  the  state  constitutions  were  adopted  to  require  a 
judicial  hearing  upon  the  question  of  necessity  in  eminent 
domain  cases,  so  that  it  can  be  plausibly  argued  that  such  a 
hearing  is  essential  to  due  process  of  law. 

If  there  were  such  provisions  in  the  state  constitutions 
the  questions  whether  a  particular  public  work  was  expedi- 
ent, or  a  particular  piece  of  land  needed,  would  be  judicial, 
and  the  courts  would  consider  such  questions  upon  their 
merits,  uninfluenced  except  by  the  respect  which  they 
accorded  the  previous  expression'  of  legislative  opinion. 
Such  provisions,  however,  being  lacking,  there  is  nothing 
for  the  courts  to  base  any  opposition  to  the  validity  of  the 
statutes  upon,  however  much  they  may  doubt  the  wisdom  of 
constructing  the  work  at  all,  or  disapprove  of  its  magnitude 
or  of  the  site  that  is  chosen. 

There  is,  however,  at  least  a  theoretical  limit  beyond 
which  the  legislature  cannot  go.  The  expediency  of  con- 
structing a  particular  public  improvement  and  the  extent 
of  the  public  necessity  therefor  are  clearly  not  judicial 
questions;  but  it  is  obvious  that,  if  property  is  taken  in 
ostensible  behalf  of  a  public  improvement  which  it  can 
never  by  any  possibility  serve,  it  is  being  taken  for  a  use 

34.  In  re  Niagara  Falls,  etc.,  R.  R.  35.  Shoemaker  v.  United   States, 

Co.,  108  N.  Y.  375,  15  N.  E.  429.  147  U.  S.  282,  37  L.  ed.  170. 
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that  is  not  public,  and  the  owner's  constitutional  rights 
call  for  protection  by  the  courts.  So  also  the  due  process 
clause  protects  the  individual  from  spoliation  under  the 
guise  of  legislative  enactment,  and  while  it  gives  the  courts 
no  authority  to  review  the  acts  of  the  legislature  and  decide 
upon  the  necessity  of  particular  takings,  it  would  protect 
an  individual  who  was  deprived  of  his  property  under  pre- 
tense of  eminent  domain  in  ostensible  behalf  of  a  public 
enterprise  for  which  it  could  not  be  used.  "While  many 
courts  have  used  sweeping  expressions  in  the  decisions  in 
which  they  have  disclaimed  the  power  of  supervising  the 
selection  of  the  site  of  public  improvements,  it  may  be 
safely  said  that  the  courts  of  the  various  states  would  feel 
bound  to  interfere  to  prevent  an  abuse  of  the  discretion 
delegated  to  the  legislature  by  an  attempted  appropriation 
of  land  in  utter  disregard  of  the  possible  necessity  of  its 
use,  or  when  the  alleged  purpose  was  a  cloak  to  some  sin- 
ister scheme.  In  other  words  the  court  would  interpose  in 
a  case  in  which  it  did  not  merely  disagree  with  the  judg- 
ment of  the  legislature,  but  felt  that  that  body  had  acted 
with  total  lack  of  judgment  or  in  bad  faith.  In  every  case"1 
therefore  it  is  a  judicial  question  whether  the  taking  is  of  I 
such  a  nature  that  it  is  or  may  be  founded  on  a  public/ 
necessity.36    But  while  the  courts  have  frequently  declared 

36.  Lynch   v.   Forbes,    161   Mass.  ticular   case,    the   necessity   exists. 
302,  37  N.  B.  437,  42  Am.  St.  Rep.  We  are  of  opinion  that  the  proceed- 
402.     "  Of  course  neither  the  state  ing     *      *      *     was   not   a   taking 
nor  its  delegates  can  take,   under  which  was  or  which  could  be  found 
the  guise  of  eminent  domain,   the  by  the  legislature  to  be  a  matter  of 
property  of  A.  for  the  purpose  of  public  necessity.    For  these  reasons 
conveying  it  to  B.,   or   for  a  pur-  a  majority  of  the  court  are  of  opin- 
pose   clearly    in    excess    of,    or    at  jon  that  the  statute  is  not  in  con- 
variance  with,  the  powers  granted,  formity  with  the  constitution  of  the 
No  question  of  good  faith,  however,  united  States."     See  also 
arises  here."    Cary  Library  v.  Bliss,  united  States.— Chesapeake,  etc., 
151    Mass.    364,    25    N.    E.    92,    7  Canal  v  Masonj  4  Cranch  C.  C.  123 ; 
L.  K.  A.  765.    "  There  can  be  a  tak-  Weidenfeld  v    Sugar  Run    etc     R 
ing   for   a   public   use   under   this  R   ^  4g  Fefl  6lg 
power  only  when,  in  the  nature  of  comiecticut.-Norwich    v.    John- 
the  case,  there  is  or  may  be  a  pub-  gg                      ^ 
lie  necessary  for  the  taking.    *  *                           ' 
In  every  case  it  is  a  judicial  ques-  u  K-  A-  ^-  *>■>  llW4- 
tion  whether  the  taking  is  of  such  Dwtnet     of     Columbia.  —  United 
a    nature    that  it    is    or    may   be  States  v.  Baltimore,  etc.,  R.  R.  Co.; 
founded  on  a  public  necessity.     If  27  App.  D.  C.  105. 
it  is  of  that  nature  it  is  for  the  Georpia.  —  Parhara     v.     Inferior 
legislature  to  say  whether,  in  a  par-  Court  Justices,  9  Ga.  341. 
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their  power  to  set  aside  acts  of  the  legislature  upon  such 
a  ground,  cases  in  which  the  power  has  been  actually  exer- 
cised seem  rarely  to  have  arisen. 

It  being  settled  that,  while  necessity  is  not  primarily  a 
judicial  question,  there  may  be  such  absolute  lack  of  neces- 
sity as  to  render  the  proceedings  void,  it  necessarily  fol- 
lows that  an  owner  who  alleges  such  lack  of  necessity  is 
entitled  to  have  the  question  passed  upon  by  a  judicial 
tribunal.37  It  is  however  generally  held  that  the  question 
of  necessity  need  not  be  determinable  in  the  condemnation 
proceedings  themselves,  since  the  legislative  assertion  of 
necessity  is  primarily  conclusive,  and  that  the  constitu- 
tional rights  of  the  owner  to  be  protected  against  a  taking 
without  possibility  of  necessity  are  sufficiently  guarded  by 
his  right  to  institute  proceedings  at  law  or  in  equity  to  save 
his  property  and  have  the  taking  set  aside;38  but  on  the 


Illinois. —  Chicago,  etc.,  R.  R.  Co. 
v.  Morrison,  195  111.  271,  63  N.  B. 
96;  Bell  v.  Mattoon  Waterworks, 
etc.,  Co.,  245  111.  544,  92  N.  E.  352, 
137  Am.  St.  Rep.  338,  19  Ann.  Cas. 
153. 

Iowa. — Williams  v.  Carey,  73 
Iowa  194,  34  N.  W.  813 ;  Bennett  v. 
Marion,  106  Iowa  628,  76  N.  W.  844. 

Kentucky. —  Tracy  v.  Elizabeth- 
town,  etc.,  Ry.  Co.,  80  Ky.  259. 

Louisiana. —  New  Orleans  Pacific 
Ry.  Co.  v.  Gay,  32  La.  Ann.  471. 

Massachusetts. —  Clark  v.  Wor- 
cester, 125  Mass.  226;  Rockport  v. 
Webster,  174  Mass.  385,  54  N.  E. 
852;  Framingham  Water  Co.  v.  Old 
Colony  R.  R.  Co.,  176  Mass.  464, 
57  N.  E.  680. 

Sew  Jersey. —  State  v.  Mayor  of 
Orange,  54  N.  J.  L.  Ill,  22  Atl.  1004, 
14  L.  R.  A.  62;  Albright  v.  Sussex 
County  Commissioners,  71  N.  J.  L. 
303,  57  Atl.  398,  59  Atl.  146,  69 
L.  R.  A.  768,  108  Am.  St.  Rep.  749. 

New  York. —  Rensselaer,  etc.,  R. 
R.  Co.  v.  Davis,  43  N.  Y.  137. 

Ohio. —  Wheeling,  etc.,  R.  R.  Co. 
v.  Toledo,  etc.,  Terminal  Co.,  72 
Ohio  St.  368,  74  N.  E.  209,  106  Am. 
St.  Rep.  622,  2  Ann.  Cas.  941. 

Pennsylvania. —  Pennsylvania     R. 


R.  Co.  v.  Diehm,  128  Pa.  509,  18 
Atl.  522. 

South  Carolina. —  Riley  v.  Char- 
leston Union  Station  Co.,  71  S.  C. 
457,  51  S.  E.  485,  110  Am.  St.  Rep. 
579. 

West  Virginia. —  Baltimore,  etc., 
R.  R.  Co.  v.  Pittsburg,  etc.,  R.  R. 
Co.,  17  W.  Va.  812. 

37.  A  statute  giving  a  private  cor- 
poration power  to  finally  determine 
necessity  would  be  unconstitutional. 
Mahoney  v.  Spring  Valley  Water- 
works Co.,  52  Cal.  159;  Cincinnati 
v.  Louisville,  etc.,  R.  R.  Co.,  88 
Ohio  St.  283,  102  N.  E.  951;  South 
Carolina  R.  R.  Co.  v.  Blake,  9  Rich. 
L.  (S.  C.)  228. 

38.  Connecticut. —  Norwich  v. 
Johnson,  86  Conn.  151,  84  Atl.  727, 
41  L.  R.  A.   (N.  S.)   1024. 

•Georgia. — Atlantic,  etc.,  R.  R.  Co. 
v.  Penny,  119  Ga.  479,  46  S.  E.  665. 

Illinois. — Pittsburgh,  etc.,  Ry.  Co. 
v.  Sanitary  District,  218  111.  286,  75 
N.  E.  892,  2  L.  R.  A.   (N.  S.)  226. 

North  Dakota. —  Grafton  v.  St. 
Paul,  etc.,  Ry.  Co.,  16  N.  D.  313, 
113  N.  W.  598,  22  L.  R.  A.  (N.  S.)  1, 
15  Ann.  Cas.  10. 

Wisconsin.—  State  ex  rel.  Balt- 
zell  v.  Stewart,  74  Wis.  620,  43 
N.  W.  947,  6  L.  R.  A.  394. 
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other  hand  if  the  court  has  jurisdiction  to  dismiss  the  con- 
demnation proceedings  upon  the  ground  of  abuse  of  dis- 
cretion, there  is  an  adequate  remedy  at  law  and  an  injunc- 
tion will  not  be  issued  in  a  collateral  proceeding.39 


§  334.  Application  of  the  Rule  that  Necessity  is  not  a 
Judicial  Question. 

Applying  the  foregoing  principles  to  concrete  cases,  it 
may  be  said  in  the  first  place  that  when  the  legislature 
itself  determines  that  public  necessity  and  convenience 
require  the  appropriation  of  private  property  for  a  par- 
ticular public  improvement,  the  owner  of  the  land  so  appro- 
priated is  not  entitled  to  a  judicial  hearing  upon  the  util- 
ity of  the  proposed  improvement,  the  extent  of  the  public 
necessity  for  its  construction  and  the  expediency  of  con- 
structing it;40  but  even  in  such  a  case,  if  there  can  be  no 

See  however  Stearns  v.  Barre,  73 
Vt.  281,  50  Atl.  1086,  58  L.  R.  A.  240, 
87  Am.  St.  Rep.  721,  in  which  the 
court  said  (at  p.  294)  :  "There  is, 
however,  a  growing  disposition  to 
assert  that  the  rule  which  limits  the 
taking  to  the  necessity  is  something 
more  than  a  theory ;  that  the  taking 
of  the  party  making  an  appropria- 
tion under  an  indefinite  grant  is  not 
conclusive  upon  the  courts;  and 
that  if  more  be  taken  than  is 
needed  for  the  public  use  the  ag- 
grieved owner  will  be  entitled  to 
some  proceeding  to  re-establish  the 
bounds  of  his  invaded  right.  But 
we  think  a  remedy  of  this  character 
comes  short  of  the  protection  to 
which  the  owner  is  entitled.  The 
constitution  gives  him  something 
more  than  the  right  to  recover  his 
property  from  a  summary  seizure 
under  an  indefinite  grant.  His  prop- 
erty is  not  to  be  taken  unless  neces- 
sary for  the  public  use.  The  exist- 
ence of  that  necessity  is  the  founda- 
tion of  the  right  to  take,  and  its 
ascertainment  should  precede  or  ac- 
company, and  not  follow,  the  taking. 
We  are  not  satisfied  with  a  rule 
which  permits  the  taking  of  land 
without  proof  of  the  right  to  do  so, 
and  casts  upon  the  owner  the  bur- 
den   of   instituting   proceedings   to 


save  his  property.  This  imposes 
upon  the  owner  the  necessity  of 
furnishing  bail  for  repeated  suits  in 
trespass  or  bonds  for  the  payment 
of  injunction  damages,  and  these 
are  burdens  and  risks  which  in 
some  cases  might  easily  deter  a  pru- 
dent man  from  any  attempt  to 
assert  his  claim.  Remedies  of  this 
nature  do  not  meet  the  spirit  of  the 
requirement.  The  constitution  guar- 
antees the  protection  of  a  right 
rather  than  the  redress  of  a  wrong. 
"We  think  an  act  which  leaves 
the  amount  of  the  taking  undeter- 
mined must  provide  for  the  deter- 
mination a  procedure  which  accords 
with  the  established  principles  of 
the  law."  See  also  Tracy  v.  Bliza- 
bethtown,  etc.,  R.  R.  Co.,  80  Ky. 
259 ;  Re  Minneapolis,  etc.,  Terminal 
Co.,  38  Minn.  157,  36  N.  W.  105. 

39.  Wheeling,  etc.,  R.  R.  Co.  v. 
Toledo,  etc.,  Terminal  Co.,  72  Ohio 
St.  368,  74  N.  B.  209,  106  Am.  St. 
Rep.  622,  2  Ann.  Cas.  941. 

40.  United  States.—  United  States 
v.  Jones,  109  U.  S.  513,  27  L.  ed. 
1015 ;  Monongahela  Navigation  Co. 
v.  United  States,  148  U.  S.  312,  37 
L.  ed.  463 ;  Adirondack  R.  R.  Co.  v. 
New  York,  176  U.  S.  335,  44  L.  ed. 
492 ;  De  Varaigne  v.  Fox,  2  Blatchf . 
95,    Fed.    Cas.    No.    3836;    United 
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States  v.  Oregon,  etc.,  R.  R.  Co.,  9 
Sawy.  61,  16  Fed.  524;  Shasta 
Power  Co.  v.  Walker,  149  Fed.  568 ; 
United  States  v.  Burley,  172  Fed. 
615. 

Alabama.  —  Aldridge  v.  Tuscum- 
bia,  etc.,  R.  R.  Co.,  2  Stew.  &  P. 
199,  23  Am.  Dec.  307;  Sadler  v. 
Langham,  34  Ala.  311. 

Arkansas. —  St.  Louis,  etc.,  R.  R. 
Co.  v.  Petty,  57  Ark.  359,  21  S.  W. 
884,  20  L.  R.  A.  434. 

California. — Gilmer  v.  Lime  Point, 
18  Cal.  229;  Sherman  v.  Buick,  32 
Cal.  241,  91  Am.  Dec.  577;  Lent  v. 
Tillson,  72  Cal.  404,  14  Pac.  71; 
Santa  Ana  v.  Brunner,  132  Cal.  234, 
64  Pac.  287. 

Colorado. —  Gibson  v.  Cann,  28 
Colo.  499,  66  Pac.  879 ;  Ortiz  v.  Han- 
sen, 35  Colo.  100,  83  Pac.  964;  Tan- 
ner v.  Treasury,  etc.,  Reduction  Co., 
35  Colo.  593,  83  Pac.  464,  4  L.  R.  A. 
(N.  S.)  106. 

Connecticut. —  Todd  v.  Austin,  34 
Conn.  78 ;  New  York,  etc.,  R.  R.  Co. 
v.  Long,  69  Conn.  424,  37  Atl.  1070 ; 
In  re  Hartford,  etc.,  R.  R.  Co.,  74 
Conn.  662,  51  Atl.  943 ;  Waterbury  v. 
Piatt,  76  Conn.  435,  56  Atl.  856; 
Starr  Burying  Ground  Association 
v.  North  Laue  Cemetery  Associa- 
tion, 77  Conn.  83,  58  Atl.  476. 

Delaware. — Wilson  v.  Baltimore, 
etc.,  R.  R.  Co.,  5  Del.  Ch.  524; 
Whiteman  v.  Wilmington,  etc.,  R.  R. 
Co.,  2  Harr.  514,  33  Am.  Dee.  411. 

Georgia. —  Mims  v.  Macon,  etc.,  R. 
R.  Co.,  3  Ga.  31 ;  Parham  v.  Inferior 
Court  Justices,  9  Ga.  341;  Savan- 
nah, etc.,  Ry.  Co.  v.  Postal  Tel. 
Cable  Co.,  115  Ga.  554,  42  S.  E.  1; 
Gardner  v.  Georgia  R.  R.,  etc.,  117 
Ga.  522,  43  S.  B.  863;  Poulan  v. 
Atlantic  Coast  Line  R.  R.  Co.,  123 
Ga.  605,  51  S.  E.  657. 

Idaho. — Portneuf  Irrigating  Co.  v. 
Budge,  Id  Idaho  116,  100  Pac.  1046, 
18  Ann.  Cas.  674. 

Illinois. —  Chicago,  etc.,  R.  R.  Co. 
v.  Smith,  62  111.  268,  14  Am.  Rep. 
99 ;  Chicago,  etc.,  R.  R.  Co.  v.  Lake, 
71  111.  333 ;  Dunham  v.  Hyde  Park, 
75  111.  371;  Smith  v.  Chicago,  etc., 
R.  R.  Co.,  105  111.  511 ;  Chicago,  etc., 
R.  R.  Co.  v.  Wiltse,  116  111.  449,  6 
N.  E.  49 ;  Sholl  v.  German  Coal  Co., 
118  III.  427,   10  N.  E.  199,  59  Am. 

58 


Rep.  379 ;  Hyde  Park  v.  Oakwoods 
Cemetery  Association,  119  111.  141,  7 
N.  E.  627 ;  Illinois  Central  R.  R.  Co. 
V.  Chicago,  141  111.  586,  30  N.  E. 
1044,  17  L.  R.  A.  530 ;  Chicago,  etc., 
R.  R.  Co.  v.  Pontiac,  169  111.  155,  48 
N.  E.  485 ;  Pittsburg,  etc.,  R.  R.  Co. 
v.  Sanitary  District  of  Chicago,  218 
111.  286,  75  N.  E.  892,  2  L.  R.  A. 
(N.  S.)  226;  Gillette  v.  Aurora  R. 
R.  Co.,  228  111.  261,  81  N.  E.  1005; 
Terre  Haute,  etc.,  R.  R.  Co.  v.  Rob- 
bins,  247  111.  376,  93  N.  E.  398. 

Indiana.  —  Indianapolis  Water- 
works Co.  v.  Burkhart,  41  Ind.  364 ; 
Consumers'  Gas  Trust  Co.  v.  Har- 
less,  131  Ind.  446,  29  N.  E.  1062,  15 
L.  R.  A.  505 ;  Richland  School  Town- 
ship v.  Overmyer,  164  Ind.  382,  73 
N.  E.  811;  Speck  v.  Kenoyer,  164 
Ind.  431,  73  N.  E.  896;  Bemis  v. 
Guirl  Drainage  Co.,  182  Ind.  36,  105 
N.  E.  496. 

Indian  Territory.  —  Tuttle  v. 
Moore,  3  Ind.  Terr.  712,  64  S.  W. 
585. 

Iowa. —  Bankhead  v.  Brown,  25 
Iowa  540;  Creston  Waterworks  Co. 
v.  McGrath,  89  Iowa  502,  56  N.  W. 
680;  Bennett  v.  Marion,  106  Iowa 
628,  76  N.  W.  844. 

Kansas. —  Lake  Koen  Navigation, 
etc.,  Co.  v.  Klein,  63  Kan.  184,  65 
Pac.  684 ;  Buckwalter  v.  School  Dis- 
trict No.  42,  65  Kan.  607,  70  Pac. 
605. 

Kentucky.  —  Tracy  v.  Elizabeth- 
town,  etc.,  R.  R.  Co.,  80  Ky.  259; 
Board  of  Park  Commissioners  v.  Du 
Pont,  110  Ky.  743,  62  S.  W.  891; 
Louisville,  etc.,  R.  R.  Co.  v.  Louis- 
ville, 131  Ky.  108,  114  S.  W.  743. 

Louisiana.  —  Thibodeau  v.  Mag- 
gioli,  4  La.  Ann.  73. 

Maine. —  Riche  v.  Bar  Harbor 
Water  Co.,  75  Me.  91;  Mosely  v. 
York  Shore  Water  Co.,  94  Me.  83, 
46  Atl.  809;  Brown  v.  Gerald,  100 
Me.  351,  61  Atl.  785,  70  L.  R.  A.  472, 
109  Am.  St.  Rep.  526;  Hayford  v. 
Bangor,  102  Me.  340,  66  Atl.  731,  11 
L.  R.  A.  (N.  S.)  940 ;  Lancaster  v. 
Augusta  Water  District,  108  Me. 
137,  79  Atl.  463,  Ann.  Cas.  1913  A 
1252. 

Maryland.—  New  Central  Coal  Co. 
v.  Georges  Creek  Coal  Co.,  37  Md. 
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537 ;  Van  Witseu  v.  Gutman,  79  Md. 
405,  29  Atl.  608,  24  L.  R.  A.  403. 

Massachusetts. —  Boston,  etc.,  K. 
R.  Co.  v.  Salem,  etc.,  R.  R.  Co.,  2 
Gray  1 ;  Talbot  v.  Hudson,  16  Gray 
417 ;  Hingham,  etc.,  Turnpike  Co.  v. 
Norfolk  County,  6  Allen  353 ;  Ding- 
ley  v.  Boston,  100  Mass.  544 ;  Haver- 
hill Bridge  Co.  v.  Essex  County,  103 
Mass.  120,  4  Am.  Rep.  518 ;  Eastern 
R.  R.  Co.  v.  Boston,  etc.,  R.  R,  111 
Mass.  125,  15  Am.  Rep.  13 ;  Holt  v. 
Somerville,  127  Mass.  408 ;  Moore  v. 
Sanford,  151  Mass.  285,  24  N.  E. 
323  ;  Lynch  v.  Forbes,  161  Mass.  302, 
37  N.  E.  437,  42  Am.  St.  Rep.  402; 
Appleton  v.  Newton,  178  Mass.  276, 
59  N.  E.  648;  Miller  v.  Fitchburg, 
180  Mass.  32,  61  N.  E.  277. 

Michigan. —  Swan  v.  Williams,  2 
Mich.  427. 

Minnesota. —  Langford  v.  Ramsey 
County,  16  Minn.  375 ;  State  Park  v. 
Henry,  38  Minn.  266,  36  N.  W.  874 ; 
Fairchild  v.  St.  Paul,  46  Minn.  540, 

49  N.  W.  325;  Fohl  v.  Sleepy  Eye 
Lake,  80  Minn.  67,  82  N.  W.  1097; 
Minneapolis,  etc.,  R.  R.  Co.  v.  Hart- 
land,  85  Minn.  76,  88  N.  W.  423; 
State  ex  rel.  Utick  v.  Polk  County, 
87  Minn.  325,  92  N.  W.  216,  60 
L.  R.  A.  161;  In  re  Rock  County, 
121  Minn.  376,  141  N.  W.  801. 

Missouri. — St.  Louis  County  Court 
v.  Griswold,  58  Mo.  175;  State  v. 
Engelmann,  106  Mo.  628,  17  S.  W. 
759;  Simpson  v.  Kansas  City,  111 
Mo.  237,  20  S.  W.  38 ;  St.  Louis,  etc., 
R.  R.  Co.  v.  Hannibal  Union  Depot 
Co.,  125  Mo.  82,  28  S.  W.  483 ;  Cape 
Girardeau  v.  Houck,  129  Mo.  607, 
31  S.  W.  933 ;  Kansas  City  v.  Marsh 
Oil  Co.,  140  Mo.  458,  41  S.  W.  943. 

Nebraska. —  Paxton,  etc.,  Land  Co. 
v.  Farmers',  etc.,  Land  Co.,  45  Neb. 
884,  64  N.  W.  343,  29  L.  R.  A.  853, 

50  Am.  St.  Rep.  585. 

New  Hampshire. —  Concord  R.  R. 
Co.  v.  Greely,  17  N.  H.  47;  In  re 
Mt.  Washington  Road  Co.,  35  N.  H. 
134. 

New  Jersey. —  Scudder  v.  Trenton 
Delaware  Falls  Co.,  1  N.  J.  Eq.  694, 
23  Am.  Dec  756 ;  Tide  Water  Co.  v. 
Coster,  18  N.  J.  Eq.  518,  90  Am. 
Dec.  634 ;  Central  R.  R.  Co.  v.  Penn- 
sylvania R.  R.  Co.,  31  N.  J.  Eq.  475. 

New   York.— Varick   v.   Smith,   5 


Paige  137,  28  Am.  Dec.  417;  Re 
Albany  St.,  11  Wend.  149,  25  Am. 
Dec.  619;  Buffalo,  etc.,  R.  R.  Co.  v. 
Brainard,  9  N.  Y.  100;  People  v. 
Smith,  21  N.  Y.  595 ;  Re  Townsend, 
39  N.  Y.  171 ;  Rensselaer,  etc.,  R.  R. 
Co.  v.  Davis,  43  N.  Y.  137;  Re 
Deansville  Cemetery  Association,  66 
N.  T.  569,  23  Am.  Rep.  86 ;  Re  Union 
Ferry  Co.,  98  N.  Y.  139;  Re  Brook- 
lyn, 143  N.  Y.  596,  38  N.  E.  983,  26 
L.  R.  A.  278;  Re  Burns,  155  N.  T. 
23,  49  N.  E.  246 ;  State  Water  Sup- 
ply Commission  v.  Curtis,  192  N.  Y. 
319,  85  N.  E.  148. 

North  Carolina. —  Releigh,  etc.,  R. 
R.  Co.  v.  Davis,  2  Dev.  &  B.  L.  451 ; 
Call  v.  Wilkesboro,  115  N.  C.  337, 
20  S.  E.  468;  Cozard  v.  Kanawha 
Hardwood  Co.,  139  N.  C.  283,  51 
S.  E.  932,  1  L.  R.  A.  (N.  S.)  969, 
111  Am.  St.  Rep.  779;  State  v. 
Jones,  139  N.  C.  613,  52  S.  E.  240, 
2  L.  R.  A.  (N.  S.)  313;  Jeffress  v. 
Greenville,  154  N.  C.  490,  70  S.  E. 
919 ;  Luther  v.  Buncombe  County 
Commissioners,  164  N.  C.  241,  80 
S.  E.  386. 

North  Dakota. —  Bigelow  v.  Dra- 
per, 6  N.  D.  152,  69  N.  W.  570; 
Mountrail  County  v.  Wilson,  27 
N.  D.  277,  146  N.  W.  531. 

Ohio. —  Giesy  v.  Cincinnati,  etc., 
R.  R.  Co.,  4  Ohio  St.  308;  Malone 
v.  Toledo,  34  Ohio  St.  541;  Zim- 
merman v.  Canfield,  42  Ohio  St. 
463;  Wheeling,  etc.,  R.  R.  Co.  v. 
Toledo,  etc.,  Terminal  Co.,  72  Ohio 
St.  368,  74  N.  E.  209,  106  Am.  St. 
Rep.  622,  2  Ann.  Cas.  941. 

Oklahoma. — Arthur  v.  Choctaw 
County  Commissioners,  43  Okla. 
174,  141  Pac.  1. 

Oregon. —  Dalles  Lumbering  Co. 
v.  Urquhart,  16  Ore.  67,  19  Pac.  78 ; 
Branson  v.  Gee,  25  Ore.  462,  36 
Pac.  527,  24  L.  R.  A.  355;  Bridal 
Veil  Lumbering  Co.  v.  Johnson,  30 
Ore.  205,  46  Pac.  790,  34  L.  R.  A. 
368,  60  Am.  St.  Rep.  818;  Apex 
Transportation  Co.  v.  Garbade,  32 
Ore.  582,  52  Pac.  573,  54  Pac.  367, 
882,  62  L.  R.  A.  513;  Dallas  v. 
Hallock,  44  Ore.  246,  75  Pac.  204; 
Grande  Ronde  Electrical  Co.  v. 
Drake,   46   Ore.   243,   78  Pac.   1031. 

Pennsylvania. — P ittsburgh  v. 
Scott,     1     Pa.     309;     Smedley     v. 
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possible  public  need  for  the  work,  the  courts  will  inter- 
fere.41 So  also  the  legislature  may  delegate  to  municipal 
or  private  corporations  the  right  to  determine  what  pub- 
lic improvements  they  will  construct  and  to  take  by  eminent 
domain  the  land  required  for  such  improvements,  and  the 
decisions  of  such  corporations  upon  the  utility  and  neces- 
sity of  the  improvements  which  they  decide  to  construct 
cannot  be  questioned  in  the  courts,42  except  in  a  plain  case 


Erwin,  51  Pa.  445;  Edgewood  R. 
E.  Co.'s  Appeal,  79  Pa.  257;  Dar- 
lington  v.  United  States,  82  Pa.  382, 
22  Am.  Eep.  766;  Genesee  Fork 
Improvement  Co.  v.  Ives,  144  Pa. 
114,  22  Atl.  887,  13  L.  R.  A.  427. 

Rhode  Island.—  Re  Rhode  Island 
Suburban  R.  R.  Co.,  22  R.  I.  457, 
48  Atl.  591,  52  L.  R.  A.  879. 

South  Carolina. —  Dunn  v.  Char- 
leston, Harp.  L.  189;  South  Caro- 
lina R.  R.  Co.  v.  Blake,  9  Rich.  L. 
228. 

South  Dakota. — Winona,  etc.,  R. 
R.  Co.  v.  Watertown,  4  S.  D.  323, 
56  N.  W.  1077;  Chicago,  etc.,  Ry. 
Co.  v.  Mason,  23  S.  D.  564,  122 
N.  W.  601. 

Tennessee. —  Anderson  v.  Turbe- 
ville,  6  Coldw.  150;  Ryan  v.  Louis- 
ville, etc.,  Terminal  Co.,  102  Tenn. 
Ill,  50  S.  W.  744,  45  L.  R.  A.  307 ; 
Southern  Ry.  Co.  v.  Memphis,  126 
Tenn.  267,  148  S.  W.  662. 

Texas. —  Morgan  v.  Oliver,  98 
Tex.  218,  82  S.  W.  1028,  4  Ann. 
Cas.  900. 

Utah. —  Postal  Tel.  Cable  Co.  v. 
Oregon  Short  Line  R.  R.  Co.,  23 
Utah  474,  65  Pac.  735,  90  Am.  St. 
Rep.   705. 

Vermont.  —  Williams  v.  School 
District  No.  6,  33  Vt.  271;  Tyler 
v.  Beecher,  44  Vt.  648,  8  Am.  Rep. 
398. 

Virginia. —  Tait  v.  Central  Luna- 
tic Asylum,  84  Va.  271,  4  S.  E.  697 ; 
Zircle  v.  Southern  R.  R.  Co.,  102 
Va.  17,  45  S.  E.  802,  102  Am.  St. 
Rep.  805;  Miller  v.  Pulaski,  109 
Va.  137,  63  S.  E.  880. 

Washington. —  Samish  River 
Boom  Co.  v.  Union  Boom  Co.,  32 
Wash.  586,  73  Pac.  670. 

West  Virginia. — Varner  v.  Mar- 
tin, 21  W.  Va.  534. 


Wisconsin.  —  Ford  v.  Chicago, 
etc.,  R.  R.  Co.,  14  Wis.  609,  80  Am. 
Dec.  791;  State  ex  rel.  Baltzell  v. 
Stewart,  74  Wis.  620,  43  N.  W.  947, 

6  L.  R.  A.  394;  Priewe  v.  Wiscon- 
sin, etc.,  Improvement  Co.,  93  Wis. 
534,  67  N.  W.  918,  33  L.  R.  A.  645. 

Wyoming.  —  Edwards  v.  Chey- 
enne, 19  Wyo.  110,  114  Pac.  677. 

41.  Georgia.  —  Parham  v.  In- 
ferior Court  Justices,  9  Ga.  341. 

Kentucky. —  Tracy  v.  Elizabeth- 
town,  etc.,  R.  R.  Co.,  80  Ky.  259. 

Massachusetts. —  Cary  Library  v. 
Bliss,   151  Mass.  364,  25  N.  E.   92, 

7  L.  R.  A.  705. 

New  Jersey. —  State  v.  Mayor  of 
Orange,  54  N.  J.  L.  Ill,  22  Atl. 
1004,  14  L.  R.  A.  62;  Albright  v. 
Sussex  County  Commissioners,  71 
N.  J.  L.  303,  309,  57  Atl.  398,  59 
Atl.  146,  69  L.  R.  A.  768,  108  Am. 
St.  Rep.   749. 

42.  United  States. — ■  Greenbur<*  v. 
International  Trust  Co.,  36  C.  C.  A. 
471,  94  Fed.  755;  Kaw  Valley 
Drainage  District  v.  Metropolitan 
Water  Co.,  108-  C.  C.  A.  393,  186 
Fed.  315. 

Alabama.  —  Lowndes  County  v. 
Bowie,  34  Ala.  461. 

Arkansas. —  St.  Louis,  etc.,  Rail- 
road Co.  v.  Petty,  57  Ark.  359,  21 
S.  W.  884,  20  L.  R.  A.  434;  Cloth 
v.  Chicago,  etc.,  Ry.  Co.,  97  Ark. 
86,  132  S.  W.  1005,  Ann.  Cas.  1912  C 
1115. 

California.  —  Pasadena  v.  Stim- 
son,  91  Cal.  238,  27  Pac.  604 ;  Santa 
Ana  v.  Harlin,  99  Cal.  538,  34  Pac. 
224;  Wulzen  v.  San  Francisco,  101 
Cal.  15,  35  Pac.  353,  40  Am.  St. 
Rep.  17. 

Colorado. —  Union  Pacific  R.  R. 
Co.  v.  Colorado  Postal  Tel.  Cable 
Co.,   30  Colo.   133,   69   Pac.   564,   97 
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Am.  St.  Rep.  106;  Lavelle  v.  Jules- 
burg,  49  Colo.  290,  112  Pac.  774; 
Warner  v.  Gunnison,  2  Colo.  App. 
430,  31  Pac.  238v 

Connecticut. —  New  York,  etc.,  R. 
R.  Co.  v.  Long,  69  Conn.  424,  37 
Atl.  1070;  Norwich  v.  Johnson,  86 
Conn.  151,  84  Atl.  727,  41  L.  R.  A. 
(N.  S.)   1024. 

District  of  Columbia.  —  United 
States  ex  rel.  Riley  v.  Baltimore, 
etc.,  R.  R.  Co.,  27  App.  Cas.  (D.  C.) 
105,  7  Ann.  Cas.  335 ;  Macfarland  v. 
Elverson,  32  App.  Cas.   (D.  C.)   81. 

Georgia. —  Savannah,  etc.,  R.  R. 
Co.  v.  Postal  Tel.  Cable  Co.,  115 
Ga.  554,  42  S.  E.  1;  Gardner  v. 
Georgia  R.  R.,  etc.,  Co.,  117  Ga. 
522,  43  S.  E.  863;  Atlantic,  etc.,  R. 
R.  Co.  v.  Penny,  119  Ga.  479,  46 
S.  E.  665. 

Idaho. — W  ashington  Water 
Power  Co.  v.  Waters,  19  Idaho  595, 
115  Pac.  682. 

niinoiij — Chicago,  etc.,  R.  R.  Co. 
v.  Lake,  71  III.  333;  Dunham  v. 
Hyde  Park,  75  111.  371;  Chicago, 
etc.,  R.  R.  Co.  v.  Pontiac,  169  111. 
155;  Schuster  v.  Sanitary  District 
of  Chicago,  177  111.  626,  52  N.  E. 
855 ;  "Pittsburgh,  etc.,  R.  R.  Co.  v. 
Sanitary  Dist,  218  III.  286,  75  N.  E. 
892,  2  L.  R.  A.  (N.  S.)  226;  Smith 
v.  Claussen  Park  Drainage,  etc., 
District,  229  111.  155,  82  N.  E.  278; 
Bell  v.  Mattoon  Waterworks,  etc., 
Co.,  245  111.  544,  92  N.  E.  352,  137 
Am.  St.  Rep.  338,  19  Ann.  Cas.  153 ; 
Paris  v.  Cairo,  etc.,  R.  R.  Co.,  248 
111.  213,  93  N.  E.  729;  South  ParK 
Commissioners  v.  Ward,  248  111. 
299,  93  N.  E.  910. 

Indiana. —  Pittsburg,  etc.,  R.  R. 
Co.  v.  Wolcott,  162  Ind.  399,  69 
N.  E.  451;  Richland  School  Town- 
ship v.  Overmyer,  164  Ind.  382,  73 
N.  E.  811 ;  Westport  Stone  Co.  v. 
Thomas,  174  Ind.  319,  94  N.  E.  406; 
Vandalia  R.  R.  Co.  v.  La  Fayette, 
etc.,  R.  R.  Co.,  175  Ind.  391,  94 
N.  E.  483;  Chicago,  etc.,  R.  R.  Co. 
v.  Baugh,  175  Ind.  419,  94  N.  E. 
571. 

Iowa.  —  Bennett  v.  Marion,  106 
Iowa  628,  76  N.  W.  844. 

Kansas.  —  Challis     v.     Atchison, 
etc.,  R.  R.  Co.,  16  Kan.  117. 
Kentucky. —  Henderson    v.    Lex- 


ington, 132  Ky.  390,  111  S.  W.  318, 
22  L.  R.  A.  (N.  S.)  20. 

Maine. —  Baldwin  v.  Bangor,  36 
Me.  518 ;  Brown  v.  Gerald,  100  Me. 
351,  61  Atl.  785,  70  L.  R.  A.  472, 
109  Am.  St.  Rep.  526;  Hayford  v. 
Bangor,  102  Me.  340,  66  Atl.  731, 
11.  L.  R.  A.  (N.  S.)  940;  Brown  v. 
Kennebec  Water  District,  108  Me. 
227,   79  Atl.  907. 

Massachusetts.  —  Eastern  R.  R. 
Co.  v.  Boston,  etc.,  R.  R.,  Ill  Mass. 
125,  15  Am.  Rep.  13;  Lynch  v. 
Forbes,  161  Mass.  302,  37  N.  E.  437, 

42  Am.  St.  Rep.  402. 
Minnesota.  —  Stewart     v.     Great 

Northern  Railway  Co.,  65  Minn. 
515,  68  N.  W.  208,  33  L.  R.  A.  427. 

Missouri. —  St.  Louis  v.  Brown, 
155  Mo.  545,  555,  56  S.  W.  298; 
Kansas,  etc.,  Railway  v.  Northwest- 
ern Coal  &  Mining  Co.,  161  Mo.  288, 
61  S.  W.  684,  51  L.  R.  A.  936,  84 
Am.  St.  Rep.  717. 

Montana. — S,t ate  v.  District 
Court,  34  Mont  535,  88  Pac.  44, 
115  Am.  St.  Rep.  540. 

New  Jersey. —  Central  R.  R.  Co. 
v.  Pennsylvania  R.  R.  Co.,  31  N.  J. 
Eq.  473 ;  Slingerland  v.  Newark,  54 
N.  J.  L.  62,  23  Atl.  129 ;  Cheyney  v. 
Atlantic  City  Waterworks  Co.,  55 
N.  J.  L.  235,  26  Atl.  95;  Delaware 
River  Transportation  Co.  v.  Tren- 
ton, 85  N.  J.  L.  479,  90  Atl.  5. 

New  York. —  Matter  of  Albany 
St.,  11  Wend.  149,  25  Am.  Dec. 
618;  People  v.  Smith,  21  N.  T. 
595;  Re  Fowler,  53  N.  T.  60;  New 
York  Central,  etc.,  R.  R.  Co.  v. 
Albany  Steam  Trap  Co.,  146  N.  Y. 
Supp.   674,   161  App.   Div.   329. 

North  Carolina.  —  Jeffress  v. 
Greenville,  154  N.  C.  490,  70  S.  E. 
919 ;  Yadkin  River  Power  Co.  v. 
Wissler,  160  N.  C.  269,  76  S.  E.  267, 

43  L.  R.  A.   (N.  S.)   483. 

North  Dakota.  —  Grafton  v.  St. 
Paul,  etc.,  Railway  Co.,  16  N.  D. 
313,  113  N.  W.  598,  .22  L.  R.  A. 
(N.  S.)  1,  15  Ann.  Cas.  10. 

Ohio. — Wheeling,  etc.,  R.  R.  Co. 
v.  Toledo,  etc.,  Terminal  Co.,  72 
Ohio  St.  368,  74  N.  E.  209,  106  Am. 
St.  Rep.  622,  2  Ann.  Cas.  941. 

Oklahoma.  — Arthur  v.  Choctaw 
County  Commissioners,  43  Okla. 
174,  141  Pac.  1. 
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of  abuse.43  Similarly,  when  it  has  been  decided  that  a  public 
improvement  shall  be  constructed,  whether  the  power  of 
eminent  domain  shall  be  invoked  is  not  a  matter  for  judicial 
determination.  The  owner  of  the  land  which  it  has  been 
decided  to  take  is  not  entitled  to  be  heard  upon  the  question 
whether  an  equally  available  site  was  not  already  in  pos- 
session of  the  public,  or  could  be  bought  elsewhere  for  less 
than  the  fair  value  of  his  land.44 


Pennsylvania.  —  Cleveland,  etc., 
R.  R.  Co.  v.  Speer,  56  Pa.  325,  94 
Am.  Dec.  84;  Re  Lake  Erie  Lime- 
stone Co.,  188  Pa.  509,  41  Atl.  648; 
Scranton  Gas,  etc.,  Co.  v.  Delaware, 
etc.,  R.  R.  Co.,  225  Pa.  152,  73  Atl. 
1097 ;  Boalsburg  Water  Co.  v.  State 
College  Water  Co.,  240  Pa.  198,  87 
Atl.  609. 

South  Carolina. —  Riley  v.  Char- 
leston Union  Station  Co.,  71  S.  C. 
457,  51  S.  E.  485,  110  Am.  St.  Rep. 
579. 

Tennessee. —  Quarles  v.  Sparta,  2 
Tenn.  Ch.  App.  714. 

Texas. —  Palmer  v.  Harris,  29 
Tex.  Civ.  App.  340,  69  S.  W.  229. 

Utah.—  Postal  Tel.  Cable  Co.  v. 
Oregon  Short  Line  R.  R.  Co.,  23 
Utah  474,  65  Pac.  735,  90  Am.  St. 
Rep.   705. 

Virginia. —  Culpeper  County  Su- 
pervisors v.  Gorrell,  20  Gratt.  484; 
Zircle  v.  Southern  Ry.  Co.,  102  Va. 
17,  45  S.  E.  802,  102  Am.  St.  Rep. 
805. 

Washington. —  Tacoma  v.  Titlow, 
53  Wash.  217,  101  Pac.  827;  State 
v.  Lewis  County  Court,  60  Wash. 
193,  110  Pac.  1017;  State  v.  Benton 
County  ■  Court,  64  Wash.  594,  117 
Pac.  487;  Tacoma  v.  Brown,  69 
Wash.  538,  125  Pac.  940. 

West  Virginia. — Pittsburg  Hydro- 
Electric  Co.  .v.  Liston,  70  W.  Va. 
83,  73  S.  E.  86,  40  L.  R.  A.  (N.  S.) 
602. 

Wisconsin. — Ford  v.  Chicago,  etc., 
Railroad  Co.,  14  Wis.  609,  80  Am. 
Dec.  791;  State  em  rel.  Baltzell  v. 
Stewart,  74  Wis.  620,  43  N.  W.  947, 
6  L.  R.  A.  394;  Wisconsin  Water 
Co.  v.  Winaus,  85  Wis.  26,  54  N.  W. 
1003,  20  L.  R.  A.  662,  39  Am.  St. 
Rep.  813. 


Wyoming.  —  Edwards  v.  Chey- 
enne, 19  Wyo.  110,  114  Pac.  677. 

43.  Thus  it  was  held  in  State  v. 
Benton  County  Court,  64  Wash. 
594,  117  Pac.  487,  that  the  selection 
of  a  location  by  a  railroad  makes  a 
prima  facie  case  of  necessity,  which 
can  only  be  overcome  by  convincing 
proof  that  the  taking  would  be  so 
unnecessary  and  unreasonable  as  to 
be  oppressive  and  an  abuse  of 
power.  In  White's  Case,  2  Overt. 
(Tenn.)  109,  the  order  laying  out 
a  road  was  reversed  by  the  court, 
because  it  was  of  little  utility  and 
of  great  injury  to  individuals,  the 
court  saying  that  in  general  the 
local  authorities  were  infinitely 
more  competent  to  determine  what 
roads  should  be  laid  out  than  the 
court,  but  in  extreme  cases  the 
court  would  interfere.  In  Yadkin 
River  Power  Co.  v.  Wissler,  160 
N.  C.  269,  76  S.  E.  267,  43  L.  R.  A. 
(N.  S.)  483,  it  was  said  by  the 
court  that  "The  question  of  rea- 
sonable necessity  for  an  exercise  of 
the  power  of  eminent  domain  by  a 
public  service  corporation  becomes 
a  question  for  the  court  only  upon 
allegation  of  facts  tending  to  show 
bad  faith  on  the  part  of  the  cor- 
poration attempting  to  exercise  the 
power,  or  an  oppressive  or  mani- 
fest abuse  of  its  discretion." 

44.  United  States.  —  Oregon- 
WashiDgton  R.  R.,  etc.,  Co.  v.  Wil- 
kinson, 188  Fed.  363. 

Arkansas. —  St.  Louis,  etc.,  R.  R. 
Co.  v.  Petty,  57  Ark.  359,  21  S.  W. 
884,  20  L.  R.  A.  434. 

California.—  Santa  Ana  v.  Brun- 
ner,  132  Cal.  234,  64  Pac.  287. 

Georgia.— Atlantic,  etc.,  R.  R.  Co. 
v.  Penny,  119  Ga.  479,  46  S.  E.  665. 
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When  it  is  decided  to  take  land  by  eminent  domain,  what 
land  shall  be  taken  and  how  much,  are  matters  in  the  dis- 
cretion of  the  legislature,45  though  land  that  manifestly  can- 


Indima. — Richland  School  Town- 
ship v.  Overmyer,  164  Ind.  382,  73 
N.  E.   811. 

Missouri. —  Kansas,  etc.,  Ry.  Co. 
v.  Northwestern  Coal,  etc.,  Co.,  161 
Mo.  288,  61  S.  W.  684,  51  L.  R.  A. 
936,  84  Am.  St.  Rep.  717 ;  American 
Tel.,  etc.,  Co.  v.  St.  Louis,  etc.,  Ry. 
Co.,  202  Mo.  656,  101  S.  W.  576. 

New  York. —  New  York,  etc.,  R. 
R.  Co.  v.  Kip,  46  N.  T.  546,  7  Am. 
Rep.  385 ;  Rome  v.  Whitestown  Wa- 
terworks Co.,  187  N.  T.  542,  80 
N.  E.  1106;  New  York,  etc.,  R.  R. 
Co.  v.  Metropolitan  Gas-Light  Co., 
5  Hun  201. 

Ohio. —  Lake  Erie,  etc.,  R.  R.  Co. 
v.  Atlantic,  etc.,  R.  R.  Co.,  7  Ohio 
Dec.  Reprint  364. 

Oregon. —  Dallas  v.  Hallock,  44 
Ore.  246,  75  Pac.  204. 

Pennsylvania. —  Boyd  v.  Negley, 
40  Pa.  377;  Frick  Coke  Co.  v. 
Painter,  198  Pa.  468,  48  Atl.  302. 

Texas. —  Cane  Belt  R.  R.  Co.  v. 
Hughes,  31  Tex.  Civ.  App.  565,  72 
S.  W.  1020. 

Utah.—  Postal  Tel.  Cable  Co.  v. 
Oregon  Short  Line  R.  R.  Co.,  23 
Utah  474,  65  Pac.  735,  90  Am.  St. 
Rep.   705. 

Washington. — S  amish  River 
Boom  Co.  v.  Union  Boom  Co.,  32 
Wash.   586,   73   Pac.   670. 

West  Virginia. —  Coffman  v.  Grif- 
fin, 17  W.  Va.  178. 

Wisconsin.  —  Ford  v.  Chicago, 
etc.,  R.  R.  Co.,  14  Wis.  610,  80  Am. 
Dec.  791. 

45.  Boom  Co.  v.  Patterson,  98 
U.  S.  403,  406,  25  L.  ed.  206,  208. 
"  The  right  of  eminent  domain,  that 
is,  the  right  to  take  private  prop- 
erty for  public  uses,  appertains  to 
every  independent  government.  It 
requires  no  constitutional  recogni- 
tion; it  is  an  attribute  of  sover- 
eignty. The  clause  found  in  the 
constitutions  of  the  several  states 
providing  for  just  compensation  for 
property  taken  is  a  mere  limitation 
upon  the  exercise  of  the  right. 
When  the  use  is  public,  the  neces- 


sity or  expediency  of  appropriating 
any  particular  property  is  not  a 
subject  of  judicial  cognizance.  The 
property  may  be  appropriated  by 
an  act  of  the  legislature,  on  the 
power  of  appropriating  it  may  be 
delegated  to  private  corporations  to 
be  exercised  by  them  in  the  execu- 
tion of  works  in  which  the  public 
is  interested."     See  also, 

United  States. —  United  States  v. 
Gettysburg  El.  R.  R.  Co.,  160  U.  S. 
688,  40  L.  ed.  576 ;  United  States  v. 
Burley,  172  Fed.  615;  Cuyahoga 
River  Power  Co.  v.  Akron,  210  Fed. 
524. 

California.  —  California  Central 
Ry.  Co.  v.  Hooper,  76  Cal.  404,  18 
Pac.  599 ;  San  Mated  County  v.  Co- 
burn,  130  Cal.  631,  63  Pac.  78,  621. 

Connecticut. —  Todd  v.  Austin,  34 
Conn.  78. 

Illinois. —  Illinois,  etc.,  R.  R.  Co. 
v.  Chicago,  141  111.  586,  30  N.  E. 
1044,  17  L.  R.  A.  530. 

Indiana. —  Protzman  v.  Indian- 
apolis, etc.,  R.  R.  Co.,  9  Ind.  467, 
68  Am.  Dec.  650;  Bass  v.  Ft. 
Wayne,  121  Ind.  389,  23  N.  E.  259. 

Iowa. —  Bennett  v.  Marion,  106 
Iowa  628,  76  N.  W.  844. 

Louisiana. —  Thibodeau  v.  Mag- 
gioli,  4  La.  Ann.  73. 

Massachusetts. —  Hingham,  etc., 
Bridge  Co.  v.  Norfolk,  6  Allen  353; 
Lynch  v.  Forbes,  161  Mass.  302,  37 
N.  E.  437,  42  Am.  St.  Rep.  402. 

Minnesota. —  Southern  Minnesota, 
etc.,  R.  R.  Co.  v.  Stoddard,  6  Minn. 
150. 

Missouri.  —  St.  Louis  County 
Court  v.  Griswold,  58  Mo.  175. 

Nebraska. —  Dietrichs  v.  Lincoln, 
etc.,  R.  R.  Co.,  13  Nebr.  361,  13 
N.  W.  624. 

New  York. —  Brooklyn  Park  Com- 
missioners v.  Armstrong,  45  N.  Y. 
234,  6  Am.  Rep.  70;  Re  Deans- 
ville  Cemetery  Association,  66  N.  Y. 
569.  23  Am.  Rep.  86. 

Pennsylvania. — Struthers  v.  Dun- 
kirk, etc.,  Ry.  Co.,  87  Pa.  282. 

Rhode  Island. —  Re  Rhode  Island 
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not  be  used  cannot  be  taken.46  And  although  an  easement 
is  often  all  that  is  condemned,  if  it  is  provided  by  the 
statute  that  the  fee  shall  be  taken  the  courts  have  no 
ground  for  interference,47  unless  it  is  too  plain  for  argu- 
ment that  an  easement  is  all  that  is  reasonably  necessary, 


48 


Suburban  R.  R.  Co.,  22  R.  I.  457, 
48  Atl.  591,  52  L.  R.  A.  879. 

Washington. — S  amish  River 
Boom  Co.  v.  Union  Boom  Co.,  32 
Wash.  586,  73  Pac.  670. 

West  Virginia.  —  Varner  v.  Mar- 
tin, 21  W.  Va.  534. 

46.  United  States.  —  Chesapeake, 
etc.,  Canal  v.  Mason,  4  Cranch  C.  C. 
123;  Lake  Shore,  etc.,  R.  R.  Co.  v. 
New  York,  etc.,  R.  R.  Co.,  8  Fed. 
858. 

Georgia. — Atlantic,  etc.,  R.  R.  Co. 
v.  Penny,  119  Ga.  481,  46  S.  B.  665. 

Illinois. —  Chaplin  v.  Highway 
Commissioners,  129  111.  651,  22  N.  E. 
484. 

Indiana. —  Prather  v.  Jefferson- 
ville,  etc.,  R.  R.  Co.,  52  Ind.  16. 

Iowa. —  Bennett  v.  Marion,  106 
Iowa  628,  76  N.  W.  844. 

Kentucky. —  Tracy  v.  Elizabeth- 
town,  etc.,  Ry.  Co.,  80  Ky.  259; 
Long  v.  Louisville,  98  Ky.  67,  32 
S.  W.  271. 

Massachusetts.  —  Rockport  v. 
Webster,  174  Mass.  385,  54  N.  E. 
852 ;  Framingham  Water  Co.  v.  Old 
Colony  R.  R.  Co.,  176  Mass.  404,  57 
N.  E.  680. 

New  York. —  Rensselaer,  etc.,  R. 
R.  Co.  v.  Davis,  43  N.  T.  137. 

North  Dakota. —  Bigelow  v.  Dra- 
per, 6  N.  D.  152,  69  N.  W.  570. 

West  Virginia. —  Baltimore,  etc., 
R.  R.  Co.  v.  Pittsburg,  etc.,  R.  R. 
Co.,  17  W.  Va.  812. 

47.  United  States.  —  Sweet  v. 
Rechel,  159  U.  S.  380,  40  L.  ed.  188 ; 
De  Varaigne  v.  Fox,  2  Blatchf.  95, 
Fed.  Cas.  No.  3836. 

Connecticut.  —  Driscoll  v.  New 
Haven,  75  Conn.  99,  52  Atl.  618. 

Illinois. —  Smith  v.  Chicago,  etc., 
R.  R.  Co.,  105  111.  511. 

Indiana. —  Edgerton  v.  Huff,  26 
Ind.  35 ;  Indianapolis  Waterworks 
Co.  v.  Burkhardt,  41  Ind.  364. 

Kansas. — Challis  v.  Atchison,  etc., 
R.   R.   Co.,   16   Kan.   117;    Central 


Branch,  etc.,  R.  R.  Co.  v.  Atchison, 
etc.,  R.  R.  Co.,  26  Kan.  669. 

Massachusetts. —  Dingley  v.  Bos- 
ton, 100  Mass.  544;  Holt  v.  Somer- 
ville,  127  Mass.  408. 

Minnesota. — Fairchild  v.  St.  Paul, 
46  Minn.  540,  49  N.  W.  325. 

New  Jersey. —  Mangles  v.  Hudson 
County  Freeholders,  55  N.  J.  L.  88, 
25  Atl.  322,  17  L.  R.  A.  785 ;  Currie 
v.  New  York  Transit  Co.,  66  N.  J. 
Eq.  313,  58  Atl.  308,  105  Am.  St. 
Rep.   647. 

New  York. —  Heyward  v.  New 
York,  3  Seld.  314;  Rexford  v. 
Knight,  1  Kern.  308;  Sweet  v.  Buf- 
falo, etc.,  R.  R.  Co.,  79  N.  Y.  293; 
Eldridge  v.  Binghamton,  120  N.  Y. 
309,  24  N.  E.  462;  In  re  City  of 
New  York,  147  N.  Y.  Supp.  1057, 
163  App.  Div.  10;  Matter  of  City 
of  New  York,  217  N.  Y.  1. 

North  Carolina. —  Raleigh,  etc.,  R. 
R.  Co.  v.  Davis,  19  N.  C.  451. 

Ohio. —  Malone  v.  Toledo,  54  Ohio 
St.  541. 

Virginia. — Roanoke  City  v.  Berko- 
witz,  80  Va.  623. 

48.  New  Orleans  Pacific  Ry.  Co. 
v.  Gay,  32  La.  Ann.  471;  Clark  v. 
Worcester,  125  Mass.  226;  Rockport 
v.  Webster,  174  Mass.  385,  54  N.  E. 
852;  Paul  v.  Detroit,  32  Mich.  108. 

49.  Thus  in  Smith  v.  Chicago,  etc., 
R  R.  Co.,  105  111.  511,  the  court 
said  (at  page  519) :  "  It  certainly 
was  never  contemplated  by  the 
legislature  that,  where  the  peti- 
tioner has  brought  itself  within  the 
provisions  of  the  statute,  the  right 
of  condemnation  can  be  defeated  by 
simply  showing,  in  the  opinions  of 
witnesses  who  may  have  no  interest 
in,  or  connection  with,  the  objects 
of  the  proceeding,  that  the  land 
sought  to  be  condemned  is  not  neces- 
sary for  the  purpose  stated.  *  *  * 
On  the  other  hand,  the  law  having 
authorized  such  companies  to  take 
private    property    for    public    use, 
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The  legislature  may,  and  usually  does,  delegate  the  power 
of  selecting  the  land  to  be  condemned  to  the  public  agent 
that  is  to  do  the  work.  La  such  case  it  makes  little  if  any 
difference  whether  the  grant  of  authority  is  in  terms  limited 
to  such  land  as  is  "necessary"  for  the  purpose  in  view, 
for  a  general  grant  of  authority  carries  the  same  limita- 
tion by  implication  and  in  either  case  the  necessity  is  pri- 
marily for  the  party  taking,  and  not  for  the  courts  to  decide, 
and  the  decision  of  such  party  is  final  as  long  as  it  acts  rea- 
sonably and  in  good  faith.49    If  the  land  is  of  some  use  to 


when  one,  by  a  proper  petition,  has 
brought  itself  strictly  within  the 
provisions  of  the  statute,  and  the 
court  can  see,  from  the  facts  stated, 
the  land  sought  to  be  condemned  is 
not  manifestly  in  excess  of  what 
would  be  reasonably  necessary  for 
the  purpose  stated  in  the  petition, 
the  court  will  not  be  authorized  to 
interpose  on  the  ground  suggested." 
See  also  to  the  same  effect, 

England. — Stockton,  etc.,  Railway 
Co.  v.  Brown,  9  H.  L.  Cas.  240; 
Lewis  v.  Weston-Super-Mare  Local 
Board,  40  Ch.  Div.  55. 

United  States. —  Boom  Co.  v.  Pat- 
terson, 98  TJ.  S.  403,  25  L.  ed.  206, 
supra,  note  45;  Chesapeake,  etc., 
Canal  Co.  v.  Union  Bank,  4  Cranch 
C.  C.  75,  Fed.  Cas.  No.  2653. 

Arkansas. —  McKennon  v.  St. 
Louis,  etc.,  R.  R.  Co.,  69  Ark.  104, 
61  S.  W.  683. 

California.  —  Tuolumne  Water 
Power  Co.  v.  Frederick,  13  Cal.  App. 
498,  110  Pac.  134 ;  Vallejo,  etc.,  R.  R. 
Co.  v.  Home  Savings  Bank,  24  Cal. 
App.  166,  140  Pac.  974. 

District  of  Columbia.  —  Macfar- 
land  v.  Elverson,  32  App.  D.  C.  81. 

Georgia. —  Savannah,  etc.,  R.  R. 
Co.  v.  Postal  Tel.  Cable  Co.,  112  Ga. 
941,  38  S.  E.  353;  Gardner  v. 
Georgia  R.  R.,  etc.,  Co.,  117  Ga.  522, 
43  S.  B.  836 ;  Atlantic,  etc.,  R.  R.  Co. 
v.  Penny,  119  Ga.  479,  46  S.  E.  665. 

Illinois. —  Lockie  v.  Mutual  Union 
Tel.  Co.,  103  111.  401 ;  O'Hare  v.  Chi- 
cago, etc.,  R.  R.  Co.,  139  111.  151, 
28  N.  E.  923;  Tedens  v.  Sanitary 
District  of  Chicago,  149  111.  87,  36 
N  E.  1033;  Schuster  v.  Sanitary 
District  of  Chicago,  177  111.  626,  52 


N.  E.  855;  Chicago,  etc.,  R.  R.  Co. 
v.  Chicago  Mechanics  Institute,  239 
111.  197,  87  N.  E.  933;  Fountain 
Creek  Drainage  District  v.  Smith, 
265  111.  138,' 106  N.  E.  494. 

Indiana. —  Bass  v.  Fort  Wayne, 
121  Ind.  389,  23  N.  E.  259;  Fame- 
man  v.  Mount  Pleasant  Cemetery 
Association,  135  Ind.  344,  35  N.  E. 
271;  Illyes  v.  White  River  Light, 
etc.,  Co.,  175  Ind.  118,  93  N.  E.  760. 

Iowa. —  Stark  v.  Sioux  City,  etc., 
Ry.  Co.,  43  Iowa  501;  Bennett  V. 
Marion,  106  Iowa  628,  76  N.  W.  844 ; 
Chicago,  etc.,  Ry.  Co.  v.  Mason  City, 
155  Iowa  99,  135  N.  W.  9. 

Kansas. —  Missouri,  etc.,  Ry.  Co. 
v.  Cambern,  10  Kan.  App.  581,  63 
Pac.  605. 

Kentucky. —  Greasy  Creek  Min- 
eral Co.  v.  Ely  Jellico  Coal  Co.,  132 
Ky.  692,  116  S.  W.  1189. 

Louisiana. —  Colorado  Southern  R. 
R.  Co.  v.  Boagin,  118  La.  268,  42 
So.  932;  Louisiana,  etc.,  R.  R.  Co. 
v.  Louisiana,  etc.,  R.  R.  Co.,  125 
La.  756,  51  So.  712. 

Maine. —  Mosely  v.  York  Shore 
Water  Co.,  94  Me.  83,  46  Atl.  809. 

Massachusetts. —  Fall  River  Iron 
Works  v.  Old  Colony  R.  R.  Co.,  5 
Allen  221,  226 ;  Lynch  v.  Forbes,  161 
Mass.  302,  37  N.  E.  437,  42  Am.  St. 
Rep.  402;  Burnett  v.  Boston,  173 
Mass.  173,  53  N.  E.  379. 

Minnesota. —  Cotton  v.  Mississippi, 
etc.,  Boom  Co.,  22  Minn.  372. 

Missouri. —  North  Missouri  R.  R. 
Co.  v.  Gott,  25  Mo.  540. 

Montana. — State  v.  District  Court, 
34  Mont.  535,  88  Pac.  44,  115  Am. 
St.  Rep.  540. 

New  Jersey. —  Delaware  River 


§  334 


Due  Peocess  of  Law. 


921 


it  in  carrying  out  its  public  object,  the  degree  of  neces- 
sity is  its  own  affair.50  Whether  there  is  any  necessity 
whatever  to  justify  the  taking  is,  however,  a  judicial  ques- 
tion,51 and  as  a  taking  without  necessity  in  such  a  case 
would  be  unauthorized,  the  courts  may  hold  it  to  be  unlaw- 
ful without  the  reluctance  they  feel  in  declaring  acts  of  the 
legislature  unconstitutional. 


Transportation  Co.  v.  Trenton,  85 
N.  J.  L.  479,  90  Atl.  5. 

N evo  York. —  Matter  of  New  York 
Central,  etc.,  R.  R.  Co.,  77  N.  Y.  298. 

North  Carolina. — Durham  v.  Rigs- 
bee,  141  N.  C.  128,  53  S.  E.  531. 

Oklahoma. —  Arthur  v.  Choctaw 
County  Commissioners,  43  Okla.  174, 
141  Pac.  1. 

Pennsylvania. —  Philadelphia  v. 
Ward,  174  Pa.  45,  34  Atl.  458 ;  Bid- 
die  v.  Wayne  Waterworks  Co.,  190 
Pa.  94,  42  Atl.  380 ;  Wilson  v.  Pitts- 
burg, etc.,  R.  R.  Co.,  222  Pa.  541,  72 
Atl.  235;  Scranton  Gas,  etc.,  Co.  v. 
Delaware,  etc.,  R.  R.  Co.,  225  Pa. 
152,  73  Atl.  1097. 

South  Dakota. —  Chicago,  etc.,  R. 
R.  Co.  v.  Mason,  23  S.  D.  564,  122 
N.  W.  601. 

Texas. —  Cane  Belt  R.  R.  Co.  v. 
Hughes,  31  Tex.  Civ.  App.  565,  72 
S.  W.  1020. 

Vermont. —  Hill  v.  Western  Ver- 
mont R.  R.  Co.,  32  Vt.  68 ;  Williams 
v.  School  District,  33  Vt.  271. 

Washington. —  State  v.  Pierce 
County  Court,  44  Wash.  476,  87  Pac. 
521;  Tacoma  v.  Titlow,  53  Wash. 
217,  101  Pac._  827;  State  v.  Lewis 
County  Court,  60  Wash.  193,  110 
Pac.  1017. 

Wisconsin. — Wisconsin  Central  R. 
R.  Co.  v.  Cornell,  49  Wis.  162,  5 
N  W.  331. 

50.  Gillette  v.  Aurora  Ry.  Co.,  228 
111.  261,  81  N.  E.  1005 ;  Tracy  v.  Eliza- 
bethtown,  etc.,  R.  R.  Co..  80  Ky.  259; 
Bennett  v.  Marion,  106  Iowa  628,  76 
N.  W.  844;  New  York,  etc.,  R.  R.  Co. 
v.  Young,  33  Pa.  175. 

51.  California. —  Spring  Valley 
Waterworks  Co.  v.  San  Mateo 
Waterworks  Co.,  64  Cal.  123,  28 
Pac.  447. 

Connecticut. —  In  re  New  Haven 
Water  Co.,   86   Conn.   361,   85  Atl. 


361.  (Necessity  must  be  reasonable, 
and  not  merely  for  speculative  pur- 
poses, to  secure  a  monopoly,  to  fore- 
stall rivalry,  or  in  bad  faith.) 

Illinois. —  Tedens  v.  Sanitary  Dis- 
trict, 149  111.  87,  36  N.  E.  1033 ;  Chi- 
cago v.  Lehmann,  262  111.  468,  104 
N.  E.  829. 

Kansas. —  Jockheck  v.  Shawnee 
County  Commissioners,  53  Kan.  780, 
37  Pac.  621. 

Maryland. —  Webster  v.  Susque- 
hanna Pole  Line  Co.,  112  Md.  416,  76 
Atl.  254. 

Minnesota.—  Milwaukee,  etc.,  R. 
R.  Co.  v.  Faribault,  23  Minn.  167; 
Re  St.  Paul,  etc.,  R.  R.  Co.,  34  Minn. 
227,  25  N.  W.  345;  Re  Minneapolis, 
etc.,  Terminal  Co.,  38  Minn.  157,  36 
N.  W.  105. 

New  Jersey. —  Olmstead  v.  Morns 
Aqueduct,  46  N.  J.  L.  495. 

Ohio. — Rockport  v.  Cleveland,  etc., 
Ry.  Co.,  85  Ohio  St.  73,  97  N.  E. 
133. 

Pennsylvania. —  Pennsylvania  R. 
R.  Co.  v.  Diehm,  128  Pa.  509,  18 
Atl.  522;  Delaware,  etc.,  R.  R.  Co. 
v.  Tobyhanna  Co.,  232  Pa.  76,  81 
Atl.  132. 

South  Carolina. —  South  Carolina 
R.  R.  Co.  v.  Blake,  9  Rich.  L.  228. 

South  Dakota. —  Chicago,  etc.,  Ry. 
Co.  v.  Mason,  23  S.  D.  564,  122 
N.  W.  601. 

Vermont. —  Stearns  v.  Barre,  73 
Vt.  281,  50  Atl.  1086,  58  L.  R.  A. 
240,  87  Am:  St.  Rep.  721. 

West  Virginia. —  Baltimore,  etc., 
R.  R.  Co.  v.  Pittsburgh,  etc.,  R.  R. 
Co.,  17  W.  Va.  812. 

That  another  route  could  have 
been  selected  does  not  show  that 
there  is  no  necessity,  for  the  owners 
of  lands  on  the  other  route  might 
have    made    the    same    objection. 
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§  335.  Special  Constitutional  and  Statutory  Provisions. 

A  constitutional  provision  was  adopted  in  Michigan  in 
1851  specifically  requiring  that  when  private  property  was 
taken  for  the  public  use,  the  necessity  for  the  taking  should 
be  passed  upon  by  a  jury  or  by  commissioners  appointed  by 
a  court.52  Previously,  in  Michigan,  as  in  other  states,  neces- 
sity had  not  been  considered  a  judicial  question.53  After 
the  adoption  of  this  provision,  it  became  necessary  in  every 
case  for  the  jury  or  commissioners  to  pass  upon  both  the 
necessity  of  the  improvement  and  the  necessity  of  taking 
for  the  purposes  of  such  improvement  the  land  which  it 
was  sought  to  condemn,54  and  an  affirmative  finding  on  both 
points  is  essential  to  further  jurisdiction  over  the  case.55 
The  finding  of  the  jury  or  commissioners  upon  the  ques- 
tion of  necessity,  if  there  is  any  evidence  to  support  it,  is 
treated  as  final  by  the  courts.58  There  is  a  similar  provi- 
sion in  Wisconsin,  but  it  is  applicable  only  to  the  taking 
of  land  by  municipal  corporations.57 

In  Massachusetts  and  several  other  states  the  constitu- 
tional provision  aimed  at  the  power  of  eminent  domain  is  in 
terms  applicable  only  "  whenever  the  public  exigencies 

Hyattsville  v.  Washington,  etc.,  R.  Parks  and  Boulevards  v.  Moesta,  91 

R.  Co.,  122  Md.  660,  90  Atl.  515.  Mich.   149,   51  N.   W.   903 ;   Detroit 

It  Is  held  in  Vermont  that  when  a  Water    Commissioners    v.    Lorman, 

corporation    has    a    "  roving    fran-  158  Mich.  608,  123  N.  W.  52. 

chise"  the  necessity  of  the  taking  55.  Horton   v.    Grand  Haven,    24 

must  be  passed  upon  in   the  first  Mich.    465;    McClary    v.    Hartwell, 

place  by  an  impartial,  but  not  neces-  25  Mich.  139 ;  Marquette,  etc.,  R.  R. 

sarily  by  a  judicial,  tribunal,  and  Co.  v.  Probate  Judge,  53  Mich.  217, 

that  the  Public  Service  Commission,  18   N.   W.    788 ;    Grand   Rapids   v. 

subject  to  certiorari  from  the  su-  Grand  Rapids,   etc.,  R.  R.  Co.,  58 

preme  court  in  case  of  errors  of  law,  Mich.   641,  26  N.  W.   159. 

Is  a  proper  tribunal.    George  v.  Con-  56.  Toledo,  etc.,  R.  R.  Co.  v.  Dun- 

solidated  Lighting  Co.,  87  Vt.  411,  lap,  47  Mich.  457,   11  N.  W.  271; 

89  Atl   635  ^ort  Huron,  etc.,  R.  R.  Co.  v.  Voor- 

52  Art.  28,  §  2.  beis,  50  Mich.  506,  15  N.  W.  436; 

53  Swan  v.  Williams,  2  Mich.  Toledo,  etc.,  R.  R.  Co.  v.  East  Sag- 
427-  Re  Powers,  29  Mich.  504;  Paul  inaw,  etc.,  R.  R.  Co.,  72  Mich.  206, 
v  Detroit  32  Mich.  108;  Toledo,  40  N.  W.  436;  Saginaw,  etc..  R.  R. 
Ptc  R  R  Co  v.  Dunlap,  47  Mich.  Co.  v.  Bordner,  108  Mich.  236,  66 
Iw  ll'isr'w   271  N.  W.  62 ;  Detroit,  etc.,  R.  R.  Co.  v. 

54  Mansfield,  etc.,  R.  R.  Co.  v.  Hall,  133  Mich  302,  94  N.  W  1066. 
Clark  23  Mich.  519;  Paul  v.  De-  57.  Art.  11,  §  2.  See  Seifert  v. 
troit  '32  Mich.  108;  Grand  Rapids  Brooks,  34  Wis.  443.  The  constitu- 
v  Grand  Rapids,  etc.,  R.  R.  Co.,  58  tion  of  Georgia  provides  for  the 
Mich  641  26  N.  W.  159;  Detroit  v.  taking  of  lands  for  private  ways  in 
Beecher,  75  Mich.  454,  42  N.  W.  986,  case  of  necessity.  See  supra, 
4  L.  R.'  A.  813;  Commissioners,  of  §§  38,  85. 
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require  that  the  property  of  an  individual  be  appropriated  ' ' 
and  it  was  said  by  no  less  distinguished  a  jurist  than  Chief 
Justice  Shaw  that  this  provision  by  implication  forbade  the 
appropriation  of  private  property  unless  the  public  exigen- ' 
cies  required  it.58  If  this  view  is  sound  the  existence  of 
the  exigency  would  be  a  matter  for  judicial  determination 
as  fully  as  the  question  whether  the  use  was  public  or  the 
compensation  just.  The  better  view  however  seems  to  be 
that  such  a  provision,  not  being  a  grant  of  power,  is  a 
limitation  only  upon  the  nature  of  the  use  and  the  suffi- 
ciency of  the  compensation,59  and  in  practice  it  cannot  be 
said  that  the  courts  of  the  states  in  which  such  a  provision 
exists  have  assumed  any  greater  power  over  the  determina- 
tion of  necessity  than  the  courts  of  other  jurisdictions.60 
Even  in  the  absence  of  special  constitutional  provisions 
in  regard  to  necessity,  the  legislature  may  confer  upon 
the  court  the  duty  of  determining  the  necessity  of  a  pro- 
posed taking.61  Such  a  duty,  although  primarily  legisla- 
tive, is  not  so  essentially  unjudicial  that  to  impose  it  upon 
a  court  is  a  violation  of  the  principle  of  the  separation  of 
powers,  and  in  several  states  it  has  been  enacted  with 
respect  to  particular  classes  of  public  improvements  that 
land  shall  not  be  taken  unless  the  taking  is  found  to  be 
necessary  by  the  court.  Under  such  circumstances  the 
necessity  must  be  established  by  evidence  or  the  proceeding 
fails.62  In  statutes  of  this  character,  it  is  generally  held, 
necessity  does  not  signify  impossibility  of  constructing  the 
improvement  for  which  the  power  has  been  granted  with- 
out taking  the  land  in  question,  but  merely  requires  that 
the  land  be  reasonably  suitable  and  useful  for  the 
improvement.63 

68.  Harback  v.  Boston,  6  Cush.  61.  Greenburg  v.  International 
(Mass.)  295;  and  see  also  Rock-  Trust  Co.,  36  C.  C.  A.  471,  94  Fed. 
port  v.  Webster,  174  Mass.  385,  54  755;  Bemls  v.  Guirl  Drainage  Co., 
N.  E.  852,  and  Hayford  v.  Bangor,  182  Ind.  36,  105  N.  E.  496;  Avery 
102  Me.  340,  66  Atl.  731,  11  L.  R.  A.  v.  Police  Jury  of  Iberville,  12  La. 
(N.  S.)  940.  Ann-  554- 

69.  Cincinnati  v.  Louisville,  etc.,  62.  California. —  Wilmington 
R.  R.  Co.,  223  TJ.  S.  390,  56  L.  ed.  Canal,  etc.,  Co.  v.  Dominguez,  50 
481.  Cal.  505 ;  Santa  Cruz  v.  Enright,  95 

60.  See  Lynch  v.  Forbes,  161  Cal.  105,  30  Pac.  197;  Santa  Ana 
Mass.  302,  37  N.  E.  437,  42  Am.  St.  v.  Gildmacher,  133  Cal.  395,  65  Pac. 
Rep.  402.  883. 
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§  336.  Of  what  the  Owner  is  Entitled  to  Notice. 

It  is  a  fundamental  principle  of  the  common  law  that 
when  a  person  is  entitled  to  a  hearing  upon  any  question 
affecting  his  interests,  he  is  entitled  to  notice  of  when  the 
hearing  is  to  take  place,  so  that  he  may  be  given  a  reason- 
able opportunity  to  present  his  side  of  the  question,  and, 
when  such  a  hearing  is  a  constitutional  right,  notice  of 
the  hearing  is  essential  to  due  process  of  law.64    Inasmuch 


Iowa. —  Creston  Waterworks  Co. 
v.  McGrath,  89  Iowa  502,  56  N.  W. 
680. 

Minnesota. — Minnesota  Canal,  etc., 
Co.  v.  Koochiching  Co.,  97  Minn. 
429,  107  N.  W.  405,  5  L.  R.  A. 
(N.  S.)   638,  7  Ann.  Gas.  1182. 

New  York. —  Rensselaer,  etc.,  R. 
R.  Co.  v.  Davis,  43  N.  T.  137;  Re 
New  York  Central  R.  R.  Co.,  66 
N.  T.  407. 

North  Dakota. —  Bigelow  v.  Dra- 
per, 6  N.  D.  152,  69  N.  W.  570. 

Washington. —  Seattle,  etc.,  R.  R. 
Co.  v.  State,  7  Wash.  150,  34  Pac. 
551,  22  L.  R.  A.  217,  38  Am.  St.  Rep. 
866. 

63.  California. —  Spring  Valley 
Waterworks  v.  San  Mateo  Water- 
works, 64  Cal.  123,  28  Pac.  447; 
Rial  to  Irrigation  District  v.  Bran- 
don, 103  Cal.  384,  37  Pac.  484. 

Colorado. —  Gibson  v.  Cann,  28 
Colo.  499,  66  Pac.  879. 

Georgia. —  Inferior  Court  Jus- 
tices v.  Griffin,  etc.,  Road  Co.,  9  Ga. 
475. 

Illinois. —  Aurora,  etc.,  R.  R.  Co. 
v.  Harvey,  178  111.  477,  53  N.  E.  331. 

Indiana. —  Blizzard  v.  Riley,  83 
Ind.  300;  Green  v.  Elliott,  86  Ind. 
53;  Illyes  v.  White  River  Light  & 
Power  Co.,  175  Ind.  118,  93  N.  E. 
670;  Chicago,  etc.,  R.  R-  Co.  v. 
Baugh,  175  Ind.  419,  94  N.  E.  571. 

Michigan. —  Commissioners  of 
Parks  and  Boulevards  v.  Moesta, 
91  Mich.  149,  51  N.  W.  903  (under 
Michigan  constitution). 

Pennsylvania. —  Pennsylvania  R. 
R.  Co.'s  Appeal,  128  Pa.  509,  18 
Atl.   522. 

Rhode  Island.—  Hunter  v.  New- 
port,  5  R.  I.  325. 

■Washington.— Samish  River  Boom 


Co.   v.  Union  Boom  Co.,  32  Wash. 
586,  73  Pac.  670. 

Necessity,  it  has  been  held,  can- 
not be  proved  by  the  opinion  evi- 
dence of  experts.  Eckart  v.  Ft. 
Wayne,  etc.,  Traction  Co.,  181  Ind. 
352,  104  N.  E.  762. 

64.  Parker,  C.  J.,  in  the  leading 
case    of    Chase    v.    Hathaway,    14 
Mass.    222,   says,    "  It   is   a   funda- 
mental  principle   of   justice   essen- 
tial to  every  free  goven  ment  that 
every  citizen  shall  be  maintained  in 
the   enjoyment   of   his    liberty   and 
property    unless    he    has    forfeited 
them  by  the  standing  laws  of  the 
community,   and  has   had   opportu- 
nity to  answer  such  charges  as  ac- 
cording to  those  laws  will  justify 
a  forfeiture  or  suspension  of  them. 
And  whenever  the  legislature  has 
provided     a     judicial     process     by 
which  the  fact  shall  be  ascertained 
it  is  to  be  understood  as  required 
that  the  tribunal  to  which  is  com- 
mitted  the   duty   of   inquiring   and 
determining  shall  give  opportunity 
to  the  subject  to  be  heard  in  sup- 
port  of   his   innocence    or   his    ca- 
pacity."    Windsor  v.    McVeigh,   93 
U.   S.   274,   23  L.   ed.   914.     "That 
there  must  be  a  notice  to  a  party 
of  some  kind,   actual   or  construc- 
tive, to  a  valid  judgment  affecting 
his  rights  is  admitted.    Until  notice 
is  given  the  court  has  no  jurisdic- 
tion in  any  case  to  proceed  to  judg- 
ment,  whatever  its  authority   may 
be  by  the  law  of  its  organization 
over  the   subject   matter."     Wood- 
ruff v.  Taylor,  20  Vt.  65.     "A  pro- 
ceeding professing  to  determine  the 
right  of  property  where  no  notice, 
written    or    constructive,    is    given, 
whatever   else   it   might  be   called 
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as  it  is  now  universally  held  that  an  owner  of  land  taken 
by  eminent  domain  is  entitled  to  a  hearing  before  an  impar- 
tial tribunal  upon  the  amount  of  his  compensation,85  it  nec- 
essarily follows  that  he  is  entitled  to  notice  of  such  hear- 
ing.66   It  is  true  that  there  are  a  few  early  decisions  which 


would  not  be  entitled  to  be  digni- 
fied with  the  name  of  judicial  pro- 
ceeding. It  would  be  a  mere  arbi- 
trary edict  not  to  be  regarded  any- 
where as  the  judgment  of  a  court." 
Holler  v.  Holly,  176  U.  S.  398,  409, 
44  L.  ed.  520,  524.  "'  That  a  man  is 
entitled  ,  to  some  notice  before  he 
can  be  deprived  of  his  liberty  and 
property  is  an  axiom  of  the  law  to 
which  no  citation  of  authority 
would  give  additional  weight." 

65.  Supra,   §   332. 

66.  United  States. —  United  States 
v.  Jones,  109  U.  S.  513,  27  L.  ed. 
1015;  Turpin  v.  Lemon,  187  XL  S. 
51,  58,  47  L.  ed.  70,  74;  Burns  v. 
Multnomah  R.  R.  Co.,  8  Sawyer  543, 
15  Fed.  177. 

Delaware. —  Dodd  v.  Hart,  8  Del. 
Ch.  448,  68  Atl.  397. 

Georgia. —  Savannah,  etc.,  R.  R. 
Co.  v.  Savannah,  96  Ga.  680,  23 
S.  E.  487. 

Idaho. —  Thomas  v.  Boise  City,  25 
Idaho  522,  138  Pac.  1110. 

Kansas. —  Buckwalter  v.  School 
District  No.  42,  65  Kan.  603,  70  Pac. 
605. 

Kentucky. —  Lawless  v.  Reese,  4 
Bibb  309;  Tracy  v.  Elizabethtown, 
etc.,  R.  R.  Co.,  80  Ky.  259. 

Maine. —  Lancaster  v.  Augusta 
Water  District,  108  Me.  137,  79  Atl. 
463,  Ann.  Cas.  1913  A  1252. 

Massachusetts.— Appleton  v.  New- 
ton, 178  Mass.  276,  59  N.  E.  648. 

Michigan. — Strachan  v.  Brown,  39 
Mich.  168  ;  Pearsall  v.  Eaton  County, 
74  Mich.  558,  42  N.  W.  77,  4 
L.  R.  A.  193;  Curry  v.  Place,  99 
Mich.  524,  58  N.  W.  472. 

Minnesota. —  Langford  v.  Ramsey 
County  Commissioners,  16  Minn. 
375. 

Missouri. —  Boonville  v.  Ormrod, 
26  Mo.  193. 

Nebraska. —  McGavock  v.  Omaha, 
40  Nebr.  64,  58  N.  W.  543;  Wilber 
v.  Reed,  84  Nebr.  767,  122  N.  W.  53. 


New  Hampshire. —  State  v.  Reed, 
38  N.  H.  59. 

New  Jersey. —  State  v.  Orange,  32 
N.  J.  L.  49;  State  v.  Trenton,  36 
N.  J.  L.  499 ;  Morris  v.  Heppen- 
heimer,  54  N.  J.  L.  268,  23  Atl.  664 ; 
Erie  R.  R.  Co.  v.  Paterson,  79 
N.  J.  L.  512,  76  Atl.  1065. 

New  York. —  Stuart  v.  Palmer,  74 
N.  Y.  183,  30  Am.  Rep.  289 ;  Matter 
of  Middletown,  82  N.  T.  196;  Peo- 
ple v.  Adirondack  R.  R.  Co.,  160 
N.  Y.  225,  54  N.  E.  689;  Matter  of 
City  of  New  York,  212  N.  Y.  538, 
106  N.  E.  631. 

North  Carolina. —  Gamble  v.  Mc- 
Crady,  75  N.  C.  509 ;  State  v.  Jones, 
139  N.  C.  613,  52  S.  E.  240,  2  L.  R.  A. 
(N.  S.)  313. 

Ohio. —  Zimmerman  v.  Canfield,  42 
Ohio  St.  463. 

Oregon. —  Grady  v.  Dundon,  30 
Ore.  333,  47  Pac.  915;  Towns  v. 
Klamath  County,  33  Ore.  225,  54 
Pac.  154. 

Oklahoma. —  Aldredge  v.  School 
District  No.  16,  10  Okla.  694,  65 
Pac.  96;  Board  of  Education  v. 
Stillwater,  13  Okla,  205,  73  Pac. 
1104;  Kellogg  v.  School  District 
No.  10,   13  Okla.   285,   74  Pac.  110. 

Pennsylvania. — Neeld's  Road  Case, 
1  Pa.  353 ;  Re  South  Abington  Road, 
109  Pa.  118. 

Tennessee. — Anderson  v.  Turbe- 
ville,  6  Coldw.  150. 

Texas. — Morgan  v.  Oliver,  98  Tex. 
218,  82  S.  W.  1028,  4  Ann.  Cas.  900. 

Washington. —  In  re  Smith's  Peti- 
tion, 9  Wash.  89,  37  Pac.  311,  494. 

Wisconsin. —  Hood  v.  Finch,  8 
Wis.  381. 

Wyoming. —  Sterrit  v.  Young,  14 
Wyo.  146,  82  Pac.  946,  4  L.  R.  A. 
(N.  S.)   168,  116  Am.  St.  Rep.  994. 

There  is  however  nothing  uncon- 
stitutional in  a  statute  making  no 
provision  for  notice  of  the  hearing 
upon  the  question  of  damages,  if  it 
requires  notice  to  be  served  when 
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hold  that  a  taking  may  be  made  by  eminent  domain  and 
damages  assessed  without  notice  to  the  owner,67  but  such 
decisions  are  founded  upon  the  now  discarded  conception  of 
condemnation  proceedings  as  ex  parte,  and  have  generally 
been  repudiated  in  the  states  in  which  they  were  rendered, 
and,  in  any  event  seem  hardly  consistent  with  the  due  pro- 
cess clause  of  the  federal  constitution. 

It  is  held  in  some  jurisdictions  that  the  owner  is  entitled 
to  be  notified  of  the  time  and  place  for  selecting  the  jurors 
or  commissioners  who  are  to  pass  upon  his  damages,  so 
that  he  may  make  sure  that  they  will  be  impartial.68  The 
sounder  doctrine,  however,  denies  him  that  privilege  as  a 
constitutional  right,  in  accordance  with  the  practice  in  other 
branches  of  the  law.69 


the  proceedings  are  instituted,  .since 
the  owner  can  be  left  to  take  cog- 
nizance of  the  proceedings  after 
such  notice.  St  Joseph  v.  Geiwitz, 
148  Mo.  210,  49  S.  W.  1000. 

67.  Delaware. — Wilson  v.  Balti- 
more, etc.,  R.  R.  Co.,  5  Del.  Ch.  524. 

Illinois. —  Johnson  v.  Joliet,  etc., 
R.  R.  Co.,  23  111.  131. 

Maryland. —  George's  Creek  Coal 
Co.  v.  New  Central  Coal  Co.,  40 
Md.  425. 

Michigan. —  Names  v.  Highway 
Commissioners,  30  Mich.  440,  holds 
that  perhaps  there  may  be  excep- 
tional cases  where  notice  is  not 
necessary,  but  the  burden  is  on  the 
party  taking  to  show  such  a  case 
exists. 

Mississippi. —  Stewart  v.  Board  of 
Police,  25  Miss.  479;  New  Orleans, 
etc.,  R.  R.  Co.  v.  Hemphill,  35 
Miss.  17. 

Of  the  foregoing  decisions  the 
Delaware  case  is  based  upon  the 
assumption  that  the  fourteenth 
amendment  applied  only  to  what 
are  commonly  called  "civil  rights," 
a  theory  which  has  since  been  re- 
jected over  and  over  again  by  the 
United  States  supreme  court  and  a 
later  Delaware  case  seems  to  con- 
form to  the  prevailing  practice,  see 
supra,  note  66;  the  later  Illinois 
cases  take  a  decidedly  different 
point  of  view,  infra,  note  68,  the 
Maryland  decision  has  been  over- 
ruled or  rather  distinguished  by  a 


later  case,  infra,  note  77,  and  sev- 
eral Michigan  decisions  adopt  the 
rule  that  notice  is  constitutionally 
necessary  in  all  cases.  Supra, 
note  66. 

68.  Illinois. —  Peoria,  etc.,  Ry.  Co. 
v.  Warner,  61  111.  52;  Smith  v. 
Claussen  Park  Drainage  District, 
229  111.  155,  82  N.  B.  278. 

Kentucky. —  Tracy  v.  Elizabeth- 
town,  etc.,  R.  R.  Co.,  80  Ky.  259. 

Michigan. —  Strachan  v.  Brown, 
39  Mich.  168. 

Minnesota. —  Langford  v.  Ramsey 
County  Commissioners,  16  Minn. 
375. 

North  Carolina. —  Gamble  v.  Mc- 
Crady,  75  N.  C.  509. 

Wisconsin. —  State  v.  Fond  du 
Lac,  42  Wis.  287,  298. 

At  any  rate  an  owner  who  indi- 
cates that  the  commissioners  are 
satisfactory  cannot  complain  that 
they  were  appointed  without  notice 
to  him.  Williams  v.  Routt  County 
Commissioners,  48  Colo.  541,  111 
Pac.  71. 

69.  Connecticut. —  Crane  v.  Camp, 
12  Conn.  464. 

Vew  Jersey. —  Morris  v.  Heppen- 
heimer,  54  N.  J.  L.  268,  23  Atl.  664. 

New  York. —  Matter  of  Middle- 
town,  82  N.  Y.  196. 

Pennsylvania. —  Zack  v.  Pennsyl- 
vania R.  R.  Co.,  25  Pa.  394. 

Virginia. —  Hunter  v.  Matthews,  1 
Rob.  468. 
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Inasmuch  as  an  owner  of  land  which  it  is  sought  to  take 
by  eminent  domain  has  no  constitutional  right  to  a  judicial 
hearing  upon  the  necessity  and  expediency  of  the  public 
improvement  for  which  it  is  sought  to  take  it,  or  upon  the 
necessity  and  expediency  of  taking  his  land  for  such 
improvement,70  he  has  no  constitutional  right  to  notice  of 
the  proceedings  in  which  it  is  decided  to  construct  the 
improvement  and  its  location  is  determined.71  Notice  in 
such  a  case  would  be  futile  and  is  not  required,  except 
in  the  states  in  which  the  necessity  of  a  taking  is  made  a 
judicial  question  by  express  constitutional  provisions.72 

An  owner  of  property  taken  under  color  of  eminent 
domain  is  of  course  constitutionally  entitled  to  contest  in 
judicial  proceedings  the  constitutionality  of  the  statute 
under  which  the  taking  is  made  and  the  authority  of  the 
condemning  party  to  make  the  taking.  Objections  of  such 
a  nature  may  however  be  raised  in  proceedings  against  the 
condemning  party  at  common  law  or  in  equity,  and  as  a 
paper  taking  under  an  unconstitutional  statute  or  without 
authority  from  the  legislature  would  not  divest  the  owner's 
rights  and  he  would  suffer  no  legal  injury  until  his  land  was 
entered  upon,73  such  entry  in  itself  would  be  notice  amply 

70.  Supra,  §  333.  154  N.  C.  490,  70  S.  E.  919 ;  Luther 

71.  California. — ■  Lent  v.  Tillson,  v.  Buncombe  County  Commissioners, 
72  Cal.  404,  14  Pac.  71.  164  N,  C.  241,  80  S.  E.  386. 

Indiana. —  Campbell  v.  Fogg,  132  Ohio.—  McMicken  v.  Cincinnati,  4 
Ind.  1,  31  N.  E.  454 ;  Bemis  v.  Guirl  Ohio  St.  394 ;  Zimmerman  v.  Can- 
Drainage  Co.,  182  Ind.  36,  105  N.  E.  field,  42  Ohio  St.  463. 
496-  Oregon. —  Branson  \.  Gee,  25  Ore. 

Kansas.—  Buckwalter    v.     School  462<  36  Pac    527j  24  L    R    A.  355; 

District  No.  42,  65  Kan.  607,  70  Pac.  rr.0WTls  y    Klamath  County>  33  0re. 

605;   .  ,  ,  225,  53  Pac.  604;  Sullivan  v.  Cline, 

M atne.—  Lancaster     v.     Augusta      „„  Q      „„Q   _.  p 

Water  District,  108  Me.  137,  79  Atl.  „^L  «„'  ,L„     «„          ,-,     . 

463,  Ann.  Cas.  1913  A  1252.  .  Tlt^T^~?     l^Z    ,£' 

Massachusetts.-Fitchbuvg  R.  R.  ^J1"10^ TiZ a     '  II  I  &  HI' 

Co.  v.  Fitchburg,  121  Mass.  132 ;  Ap-  51,J ?•  E'  485'  n?  Am-  st-  **>.  679. 

pleton  v.  Newton,  178  Mass.  276,  59  3*e»nflMe&- Anderson   v.   Turbe- 

N  E   630  ville,  6  Coldw.  150. 

'Missouri.— Jovlin   Mining   Co.   v.  Teaas— Morgan  v.  Oliver,  98  Tex. 

Joplin,  124  Mo.  129,  27  S.  W.  406.  218>  82  S.  W.  1028,  4  Ann.  Cas.  900. 

New  Torfc.—  People  v.  Smith,  21  Washington.—  Hansen     v.     Ham- 

N.  Y.  595;  State  Water  Supply  Com-  mer>  15  w*sh.  315,  46  Pac.  332. 

mission  v.  Curtis,  192  N.  Y.  319,  85  West    Virginia.—  Baltimore,    etc., 

N_  E  148  R.  R.  Co.  v.  Pittsburgh,  etc.,  R.  R. 

North  Carolina.—  State  v.  Jones,  Co.,  17  W.  Va.  812. 

139  N.  C.  613,  52  S.  E.  240,  2  L.  R.  A.  72.  Seifert  v.  Brooks,  34  Wis.  443. 

(N.  S.)   313;  Jeffress  v.  Greenville,  73.  Infra,  §  469. 
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sufficient  to  enable  him  to  protect  his  rights.  Similarly, 
in  the  states  in  which  the  constitution  requires  compensa- 
tion for  damage,  it  is  not  usual  to  notify  the  owner  that 
his  property  has  been  damaged.  If  the  damage  amounts  to 
anything  he  discovers  it  quickly  enough  to  enable  him  to 
bring  a  common  law  action  for  the  recovery  of  the  damages, 
which  is  the  only  remedy  provided  in  most  of  the  states 
which  have  the  clause  in  question  in  their  constitutions.7* 
When  however  the  compensation  is  required  to  be  paid  in 
advance  even  in  the  case  of  damage,  or  when  the  exclusive 
remedy  is  a  statutory  one,  the  owner  is  of  course  enti- 
tled to  notice  of  the  time  and  place  of  the  hearing  at  which 
his  damages  are  to  be  assessed.75 

Although  there  are  a  great  number  of  cases  bearing  on 
the  subject  of  sufficiency  of  notice,  very  few  of  them  really 
involve  any  point  of  constitutional  law.  Legislatures  natur- 
ally enough  rarely  specifically  enact  that  notice  need  not  be 
given,  but  frequently  inadvertently  fail  to  make  any  provi- 
sion for  notice  in  statutes  authorizing  the  taking  of  land 
by  eminent  domain.  In  such  cases  it  is  sometimes  contended 
that  the  statutes  are  unconstitutional  and  the  takings  void, 
even  though  notice  was  actually  given,76  but  the  great 
weight  of  authority  is  in  favor  of  the  validity  of  a  taking  in 
such  a  case.  The  duty  to  notify  the  owners  is  sometimes 
inferred  from  other  provisions  of  the  statute  relating  to  a 
hearing,77  or,  if  this  cannot  be  done  the  familiar  maxim 
that  a  statute  should,  if  possible,  be  construed  as  consti- 

74.  Infra,  §  490.  peal  by  the  land  owner,   Tracy   v. 

75.  McGavock  v.  Omaha,  40  Nebr.  Elizabethtown,  etc.,  R.  R.  Co.,  80 
64,  58  N.  W.  543.  Ky.  259 ;  Dickey  v.  Tennison,  27  Mo. 

76.  Georgia. —  Savannah,  etc.,  R.  373,  or  by  Its  requiring  an  effort  to 
R.  Co.  v.  Savannah,  96  Ga.  680,  23  agree  with  the  land  owner,  Peoria, 
S.  B.  847.  etc.,  R.  R.  Co.  v.  Warner,  61  111.  52 ; 

Illinois.—  Johnson  v.  Joliet,  etc.,  Williams,  Petitioner,  59  Me.  517; 
R.  R.  Co.,  23  111.  202 ;  Dewell  v.  Sny  Hlnckley>  Petitioner,  15  Pick. 
Island,  etc.,  District,  232  111.  215,  83      ,(Mags)   447-  Boonville  v.  Ormrod, 

N.  E.  811.  26  Mo.   196;   Morgan  v.   Oliver,   98 

OUahoma.-  Board  of  Wwta  g2    g_   w    1Q 

v    Aldredge,  13  Okla.  205,   73  Pac.      ^   ^  ^  fcy  ^  ^^  fa  ^ 

^ommff.-Sterrett  v.  Young,  14  statute  *  Proceedings  at  the  MaL 

Wto    146,  82  Pac.  946,  4  L.  R.  A.  Skinner  v.  Lake  View  Ave.  Co.,  57 

(N  S  )  168,  116  Am.  St.  Rep.  994.  ™-  151 ;  Baltimore  Belt  R.  R.  Co.  v. 

77   Duty  to  give  notice  is  implied  Baltzell,  75  Md.  94,  23  Atl.  74;  Swan 

by  a  provision  in  statute  for  an  ap-  v.  Williams,  2  Mich.  427. 
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tutional  is  brought  into  use,  and  as  the  legislature  has  not 
expressed  itself  one  way  or  the  other  it  is  assumed  that 
the  serving  of  reasonable  notice  was  intended.78  While 
there  are  doubtless  grave  practical  difficulities  in  the  appli- 
cation of  this  rule,  no  court  which  really  intended  to  abide 
by  the  fundamental  principles  of  constitutional  government 
as  they  were  understood  when  the  power  of  the  courts  to 
set  aside  acts  of  the  legislature  was  established  would  fail 
to  find  some  means  of  enforcing  a  statute  which  neglected  to 
provide  for  notice,  in  such  a  way  as  to  avoid  the  necessity 
of  declaring  it  to  be  unconstitutional. 

§  337.  What  Constitutes  Notice. 

While  it  is  now  well  settled  that  the  owner  of  land  taken 
by  eminent  domain  is  constitutionally  entitled  to  notice  of 
the  taking  so  that  he  may  be  heard  upon  the  question  of 
compensation,  what  constitutes  sufficient  notice  to  satisfy 
the  constitution  is  not  so  clear.  Upon  this'  point  two  con- 
flicting principles  are  operating.  Although  it  is  imprac- 
ticable to  grant  a  hearing  in  every  case  where  property 
and  personal  rights  are  in  any  degree  impaired  for  the 
public  good,  yet,  when  an  individual  is  deprived  of  his 
liberty  or  property,  it  is  a  fundamental  maxim  of  the  com- 
mon law  that  he  is  entitled  to  a  hearing  at  some  stage  of  the 

78.  Connecticut. —  In  re  New  Ha-  North  Carolina. —  Gamble  v.  Mc- 

ven   Water   Co.,    86    Conn.    361,    85  Crady,  75  N.  C.  509. 

Atl.  636.  Ohio. —  Kramer  v.  Cleveland,  etc., 

Kansas. —  Buckwalter    v.     School  R.  R.  Co.,  5  Ohio  St.  140. 

District  No.  42,  65  Kan.  603,  70  Pac.  Pennsylvania.—  Reitenbaugh       v. 

605.  Chester   Valley   R.   R.    Co.,   21   Pa. 

Maine.—  Howard   v.   Hutchinson,  100;  Re  Soutn  Abington  Road,  109 

10  Me.  351.  pa.  118. 

Massachusetts.— Commonwealth  v.  Wegt    vk.ginia  _  Baltimore,    etc., 

Peters,  3  Mass.  229;  Commonwealth  R    R    Co    y    PittSDUrgh;  ^      R    K 

v.  Weiher,  3  Met.  445.  c       17  w   Va    gl2 

Michigan.-  Ayres  v.  Richards,  38  And  ^  algQ  paulsen  y   portlan(J) 

,1.  •        r,-  ,  rr,         •   ™    97        I49  u-   s-  30'  37  L.  ed.   637. 

*«*>«»•-  Dlckey  v-  Tenmson,  27  when  ^^  ^  leg.glature  has 

New  '   Jer^.-Vantilburgh      v.  expressly  provided  for  notice  of  a 

Shaun,  24  N.  J.  L.  499;  Kearney  v.  character  which  the  court  considers 

Ballentine,  54  N.  J.  L.  194,  23  Atl.  insufficient  to  satisfy   the  constitu- 

g2j  tion,  intent  to  authorize  service  of 

New     York,.—  Highway     Commis-  any    other    character    is    negatived, 

sioners  v   Claw,  15  Johns.  537;  Peo-  and  the  statute  itself  is  unconstitu- 

Dle  v   Gilon   121  N.  T.  551,  24  N.  E.  tional.     Kundinger  v.   Saginaw,   59 


994. 

59 


Mich.  355,  26  N.  W.  634. 
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proceedings,  and  consequently  to  be  notified  when  the  hear- 
ing is  to  take  place.79  This  principle  is  established  beyond 
legislative  interference  by  the  fourteenth  amendment.80 

Opposed  to  the  principle  that  notice  is  an  essential  ele- 
ment of  due  process  of  law  is  the  rule  that  the  public 
necessities  are  supreme,  and  a  much  needed  public  improve- 
ment ought  not  to  be  delayed  because  the  owner  of  one  of 
the  lots  to  be  taken  lives  at  a  great  distance  or  is  wholly 
unknown,  nor  would  it  be  right  that  condemnation  proceed- 
ings fully  consummated  be  set  aside  and  public  works 
already  constructed  be  torn  down  because  a  missing  heir* 
whose  existence  could  not  be  known  at  the  time  of  the  tak- 
ing, suddenly  appears  and  demands  that  the  property  of 
which  he  claims  to  have  been  unconstitutionally  deprived 
be  restored  to  him.  Even  in  private  matters  constructive 
notice  is  often  held  effectual  against  persons  who  cannot 
readily  be  reached.81 

Doubtless  the  ideal  method  would  be  to  have  a  written 
notice  of  the  taking  sent  by  registered  mail  to  the  holder  of 
every  interest  in  the  property  that  might  be  damnified  by 
the  taking,  but  if  such  notice  was  a  constitutional  necessity 
eminent  domain  proceedings  would  in  many  cases  be 
impracticable.  Not  only  would  a  long  preliminary  search 
for  the  title  of  each  parcel  of  land  be  necessary,  but-  after 
it  was  completed  many  points  might  be  left  in  doubt,  and 
the  addresses,  and  even  the  names,  of  the  heirs  of  deceased 
owners  might  be  unknown  and  impossible  to  ascertain,  and 
if  a  failure  to  designate  the  owner  of  every  interest  cor- 
rectly and  to  deliver  him  personal  notice  were  sufficient  to 
invalidate  the  taking,  the  title  to  land  taken  by  eminent 
domain  would  be  as  insecure  as  the  proverbial  tax  title. 
Such  a  strict  obligation  is  accordingly  not  imposed  by  the 
law;  but  once  the  requirement  of  actual  personal  notice  is 

79.  Supra,  §  332.  was  held  constitutional  in  the  fol- 

80  Davidson  v.  New  Orleans,  96  lowing  cases,  not  involving  the  ex- 
TJ   S   97,  105,  24  L.  ed.  616,  619.  ercise  of  eminent  domain.    Arndt  v. 

81  Constructive  notice  by  publi-  Griggs,  134  TJ.  S.  316,  33  L.  ed.  918; 
cation  or  posting  is  effective  in  pro-  Hamilton  v.  Brown,  161  TJ.  S.  256, 
ceedings  in  rem,  or  of  a  similar  na-  40  L.  ed.  691;  Roller  v.  Holly,  176 
ture  and  eminent  domain  proceed-  TJ.  S.  398,  44  L.  ed.  520;  Tyler  v. 
ings'are  in  rem  or  substantially  so.  Court  of  Registration,  175  Mass.  71, 
Supra,    §    20.     Constructive   notice  55  N.  E.  812,  51  L.  R.  A.  433. 
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broken  away  from,  it  is  very  difficult  to  know  just  where 
to  stop. 

There  is  one  point  however  that  is  clear.  The  further- 
ance of  public  objects  cannot  be  made  more  onerous  by  the 
absence  of  the  owners  of  land,  and  a  non-resident  owner  can 
reasonably  be  expected  to  keep  an  agent  near  the  property 
to  read  the  local  newspapers  and  visit  the  land  itself  to 
see  if  any  notices  have  been  posted  upon  it.  It  is  accord- 
ingly generally  held  that  a  non-resident  owner  need  not 
be  notified  personally;  some  reasonable  form  of  construc- 
tive notice  satisfies  the  constitution.82  Whether  it  is  nec- 
essary to  serve  personal  notice  upon  owners  who  are  known 
and  either  occupy  the  land  to  be  taken  itself  or  live  in  the 
vicinity  is  a  question  upon  which  the  decisions  are  not  in 
agreement.  It  is  held  in  some  jurisdictions  that  even  then 
constructive  notice  is  sufficient,83  but  it  has  frequently  been 


82.  Huling  v.  Kaw  Valley  Rail- 
road Co.,  130  U.  S.  559,  32  L.  ed. 
1045.  "It  is  therefore  the  duty  of 
the  owner  of  real  estate,  who  is  a 
non-resident,  to  take  measures  that 
in  some  way  he  shall  he  represented 
when  his  property  is  called  into 
requisition,  and  if  he  fails  to  do 
this,  and  fails  to  get  notice  by  the 
ordinary  publications  which  have 
usually  been  required  in  such  cases 
it  is  his  misfortune,  and  he  must 
abide  the  consequences.  Such  pub- 
lication is  '  due  process  of  law '  as 
applied  to  this  class  of  cases."  See 
also 

United  States. — Mcintosh  v.  Pitts- 
burg, 112  Fed.  705. 

Indiana. —  Gwinner  v.  Gary  Con- 
necting Railways  Co.,  182  Ind.  553, 
103  N.  E.  794. 

Massachusetts. —  Taylor  v.  Hamp- 
den County  Commissioners,  18  Pick. 
309;  Healey  v.  Newton,  119  Mass. 
480. 

New  York. —  Matter  of  the  Em- 
pire City  Bank,  18  N.  Y.  199 ;  In  re 
Mayor  of  New  York,  99  N.  Y.  569, 
2  N.  E.  642;  Gring  v.  American 
Pipe,  etc.,  Co.,  151  App.  Div.  910, 
135  N.  Y.  Supp.  1115,  affirming  74 
Misc.  570,  132  N.  Y.  Supp.  545; 
In  re  Field.  136  N.  Y.  Supp.  86,  151 
App.  Div.  931. 


Texas. —  Watkins  v.  Hopkins 
County  (Tex.  Civ.  App.),  72  S.  W. 
872. 

Washington. —  State  v.  Lewis 
County  Court,  80  Wash.  417,  141 
Pac.  906  (jurisdiction  depends  upon 
the  subject  matter  and  an  oppor- 
tunity to  be  heard  upon  the  most 
effective  notice  possible). 

Wisconsin. — Winnebago,  etc.,  Co. 
v.  Wisconsin,  etc.,  R.'  R.  Co.,  81  Wis. 
389,  51  N.  W.  576. 

83.  Thus  in  Lancaster  v.  Augusta 
Water  District,  108  Me.  137,  79  Atl. 
463,  Ann.  Cas.  1913  A  1252,  the 
court  said,  "  The  law  which  gov- 
erns notice  in  eminent  domain  pro- 
ceedings recognizes  equally  the  right 
of  the  public  and  of  the  owner,  and 
the  requirement  of  personal  notice 
to  the  owner  in  every  case  of  the 
taking  would  be  inexpedient  and  un- 
reasonable. The  title  might  be  un- 
certain, the  owners  absent,  numer- 
ous or  unknown,  and  their  interests 
in  the  property  different.  It  has 
therefore  been  decided  that  notice 
by  publication  or  by  posting,  is  suffi- 
cient, even  in  respect  to  persons  re- 
siding within  the  jurisdiction  where 
the  proceedings  are  pending ;  but  the 
constitutional  rpquirement  will  be 
satisfied  by  giving  a  reasonable  no- 
tice, the  standard  being  that  it  must 
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contended  that  on  such  owners  personal  service  is  the  only 
proper  form  of  notice.  The  notice  which  constitutes  due 
process  of  law  is,  it  is  said,  reasonable  notice,84  and  con- 
structive notice  is  not  reasonable  when  actual  notice  can 
be  so  readily  given.85  The  better  rule,  perhaps,  is  that 
while  personal  notice  is  not  absolutely  necessary  in  such 
cases,  yet  it  should  be  made  reasonably  certain  that  all 
persons  who  can  easily  be  reached  will  be  informed  of  the 
proceedings. 

When  constructive  notice  only  is  required,  a  posting  of 
the  notice  upon  the  land  affected,86  or  publication  of  it  in 
a  local  newspaper  is  sufficient.87  The  notice  need  not  con- 
be  such  as  to  afford  the  persons  in- 
terested an  opportunity  to  be  heard 
upon  matters  affecting  their  private 
rights."    See  also  to  same  effect, 

California. —  Lent  v.  Tillson,  72 
Cal.  404,  14  Pac.  71 ;  Wulzen  v.  San 
Francisco  Supervisors,  101  Cal.  15, 
22,  35  Pac.  353,  46  Am.  St.  Rep.  17. 

Indiana. —  Mclntyre  v.  Marine,  93 
Ind.  193. 

Iowa. — Wilson  v.  Hathaway,  42 
Iowa  173;  Taylor  v.  Drainage  Dis- 
trict No.  56,  167  Iowa  42,  148  N.  W. 
1040. 

Maryland. —  Baltimore  v.  Little 
Sisters  of  the  Poor,  56  Md.  404. 

Massachusetts. —  Healey  v.  New- 
ton, 119  Mass.  480;  Brock  v.  Old 
Colony  R.  R.  Co.,  146  Mass.  194,  15 
N.  E.  555;  Appleton  v.  Newton,  178 
Mass.  276,  59  N.  B.  648 ;  "Bryant  v. 
Pittsfield,  199  Mass.   530,  85  N.  B. 

739. 

Minnesota. —  St.  Paul,  etc.,  Ry.  Co. 
v.  Minneapolis,  35  Minn.  141,  27 
N.  W.  500;  Kushke  v.  St.  Paul,  45 
Minn.  225,  47  N.  W.  786. 

Ohio.—  Cupp  v.  Seneca  County 
Commissioners,  19  Ohio  St.  173. 

Washington. — Hansen  v.  Hammer, 
15  Wash.  315,  46  Pac.  332. 

Wisconsin. — Winnebago,  etc.,  Co. 
v.  Wisconsin,  etc.,  R.  R.  Co.,  81  Wis. 
389,  51  N.  W.  576. 

Unquestionably  a  valid  notice  may 
be  given  by  mail.  In  re  New  Haven 
Water  Co.,  86  Conn.  361,  85  Atl.  636. 

84.  Roller  v.  Holly,  176  U.  S.  398, 
44  L.  ed.  520.  "  It  is  manifest  that 
the  requirement  of  notice  would  be 
of  no  value  whatever  unless  such  no- 


tice was  reasonable  and  adequate 
for  the  purpose." 

85.  Mulligan  v.  Smith,  54  Cal. 
206 ;  Kundinger  v.  Saginaw,  59  Mich. 
355,  26  N.  W.  634;  Re  Smith,  9 
Wash.  85,  37  Pac.  311,  494;  State 
v.  Fond  du  Lac,  42  Wis.  287. 

86.  Davies  v.  Los  Angeles,  86  Cal. 
37,  24  Pac.  771 ;  Chicago,  etc.,  R.  R. 
Co.  v.  Swan,  120  Mo.  30,  25  S.  W. 
534. 

87.  United  States. — Huling  v.  Kaw 
Valley  R.  R.  Co.,  130  U.  S.  559,  32 
L.  ed.  1045;  Newman  v.  Lynchburg 
Investment  Co.,  236  U.  S.  692,  59 
L.  ed.  792. 

Indiana. —  Gwinner  v.  Gary  Con- 
necting Railways  Co.,  182  Ind.  553, 
103  N.  E.  794, 

Iowa. —  Taylor  v.  Drainage  Dis- 
trict No.  56,  167  Iowa  42,  148  N.  W. 
1040. 

Massachusetts. — Freetown  v.  Bris- 
tol County,  9  Pick.  46. 

Minnesota. —  St.  Paul,  etc.,  R.  R. 
Co.  v.  Minneapolis,  35  Minn.  141,  27 
N.  W.  500. 

Missouri. — Bledsoe  v.  Stallard,  250 
Mo.  154,  157  S.  W.  77 ;  In  re  Park- 
way in  Kansas  City  (Mo.  App.), 
176  S.  W.  529. 

New  York. —  In  re  Mayor  of  New 
York,  99  N.  Y.  569,  2  N.  E.  642. 

Wisconsin. — Winnebago,  etc.,  Co. 
v.  Wisconsin,  etc.,  R.  R.  Co.,  81  Wis. 
389,  51  N.  W.  576. 

But  an  advertising  sheet  for  gra- 
tuitous distribution  is  not  a  news- 
paper, Tyler  v.  Brown,  1  Pittsb. 
(Pa.)  225. 
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tain  a  minute  description  of  the  land  taken;  it  is  enough 
if  it  makes  clear  in  a  general  way  what  is  meant.88 

In  Massachusetts  it  has  long  been  the  practice  to  effect 
a  taking  by  eminent  domain  by  a  mere  administrative 
order,  and  the  filing  of  such  order  in  the  registry  of  deeds 
for  the  county  in  which  the  land  lies  either  in  itself  effects 
the  transfer  of  title,  or  constitutes  the  notice  of  a  transfer 
which  has  already  been  effected  by  the  vote  of  some  public 
body,  and  in  any  event  no  other  notice  is  required  to  be 
given  to  the  owner  of  the  land.  The  owner's  right  to  com- 
pensation in  such  a  case  depends  upon  his  making  an  appli- 
cation therefor  within  a  limited  period  from  the  filing  of 
the  taking  in  the  registry  of  deeds.  This  practice  origi- 
nated at  a  time  when  the  owners  of  land  almost  invariably 
dwelt  in  the  town  in  which  it  was  situated  and  usually 
took  part  in  the  discussions  at  town  meeting  at  which  pub- 
lic improvements  were  decided  upon,  and  in  almost  every 
case  the  land  was  entered  upon  before  the  time  for  claim- 
ing compensation  had  elapsed,  so  that  personal  notice  of 
the  taking  would  have  been  a  supererogation.  Under  mod- 
ern conditions  it  has  occasionally  happened  that  owners 
of  land  over  which  an  easement  has  been  acquired  have 
been  entirely  unaware  of  the  proceedings  until  after  the 
period  of  limitations  has  expired,  and  in  such  cases  the 
legislature  has  not  infrequently  extended  the  time  within 
which  compensation  might  be  applied  for.89  It  has  been 
held,  however,  that  when  such  extension  has  not  been 
granted,  an  owner  who  has  not  been  personally  notified, 
although  he  is  a  known  resident  of  the  city,  and  who  through 

88.  Iowa.—  Lower  v.  Chicago,  etc.,  New  York. —  In  re  Albany  St.,  6 

E.  E.  Co.,  59  Iowa  563,  13  N.  W.  Abb.  Pr.  273. 

718-  Virginia.—  Nash   v.   Upper  Appo- 

Maryland. —  Baltimore    v.     Little  mattox  Co.,  5  Gratt    332 

Sisters  of  the  Poor,  56  Md.  400.  But  if  the  notice  failg  to  degcribe 

MteMgan .-Detroi :  v  Beecher,  75  the  land  at  al,        .g 

Mich.  454,  42  N.  W.  986,  4  L.  E.  A.  Terminal   Ry    Cq    y_   ^^   ^ 

Mmnesota.-WiKm    v.    St.    Paul,  *tC"  */;   Co-  9  Kan-  APP-   281,   60 

etc.,    R.    E.     Co.,     16    Minn.     271 ;  l  ac-  &*1" 

Kushke  v.  St.  Paul,  45  Minn.  225,  47  89-  bee   for   example,    Dunbar   v. 

N.  W.  786.  Boston,   etc.,   E.   R.   Co.,   181  Mass. 

New  Jersey.—  State  v.  Elizabeth,  383>  63  N-  E-  916,  and  Raymond  v. 

32  N.  J.  L.  357 ;  State  v.  Plainfleld,  Commonwealth,    192   Mass.   486,    78 

41  N.  J.  L.  138.  N.  E.  514. 
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want  of  knowledge  of  the  taking  has  lost  his  right  to  com- 
pensation, is  not  on  that  account  deprived  of  his  property 
in  violation  of  his  constitutional  rights,  if  the  taking  was 
made  by  virtue  of  the  proceedings  of  public  bodies  which 
were  matters  of  common  knowledge  and  was  itself  an 
affair  of  great  local  interest.90  A  provision  for  notice  is, 
it  was  held,  sufficient  which  makes  it  reasonably  certain 
that  all  persons  who  can  easily  be  reached  will  have  infor- 
mation, and  gives  rise  to  such  a  probability  as  can  reason- 
ably be  provided  that  those  at  a  distance  will  also  be 
informed. 

While,  in  view  of  the  historical  precedents  in  Massa- 
chusetts, such  notice  is  doubtless  due  process  of  law,  and 
while  it  is  true,  as  Judge  Holmes. well  said,  that  constitu- 
tional law,  like  other  mortal  contrivances,  has  to  take 
some  chances,91  this  decision  has  seemed  to  many  to  extend 
the  legislative  power  beyond  its  permissible  limits.  In 
New  York  it  has  been  held  that  the  mere  filing  of  an  instru- 
ment is  not  sufficient  notice,  and  that  the  state  cannot  shift 
upon  the  owner  the  burden  of  ascertaining  that  proceed- 
ings are  in  motion.92 

90.  In  Appleton  v.  Newton,  178  enough  to  put  upon  a  landowner 
Mass.  276,  59  N.  E.  648,  a  taking  the  duty,  within  a  prescribed 
without  personal  notice  on  a  known  time,  to  take  measures  to  obtain 
resident  was  sustained,  when  it  was  his  compensation  if  he  wishes 
by  special  act  of  legislature  and  vote  to  save  his  rights.  We  are  of 
of  the  city  council,  was  recorded  in  opinion  that  the  legislature  might 
the  registry  of  deeds  and  was  a  assume  that  persons  whose  lands  are 
matter  of  great  local  interest.  In  taken  would  have  such  knowledge 
this  case  the  court  by  Knowlton,  J.,  on  the  subject  of  the  taking  that 
said,  "  It  does  not  follow  that  per-  the  constructive  notice  by  filing  an 
sonal  service  of  a  paper  or  a  formal  instrument  of  taking  in  the  registry 
notice  of  any  kind  is  necessary.  The  of  deeds  would  be  all  that  is  re- 
taking of  land  for  a  public  use  is  quired  to  enable  them  to  protect 
strictly  a  proceeding  in  rem,  the  res  their  rights  within  the  three  years 
being  within  the  jurisdiction  of  the  allowed  them  for  that  purpose." 
state.  In  all  such  cases  it  is  This  principle  was  sustained  in  the 
enough  if  there  is  such  a  notice  as  later  case  of  Bryant  v.  Pittsfield, 
makes  it  reasonably  certain  that  all  199  Mass.  530,  85  N.  E.  739.  An 
persons  interested  who  easily  can  earlier  decision,  Brock  v.  Old  Colony 
be  reached  will  have  information  R.  R.  Co.,  146  Mass.  194,  15  N.  E. 
of  the  proceedings,  and  that  there  555,  holds  that  filing  the  location  in 
is  such  a  probability  as  reasonably  the  registry  of  deeds  is  sufficient 
can    be    provided    for,    that    those  notice. 

at  a  distance  also  may  be  informed.  91.  Blinn  v.  Nelson,  222  TJ.  S.  1, 

It    is    for    the    legislature,    within  56  L.  ed.  65. 

proper    limitations,    to     say    what  92.  Matter  of  City  of  New  York, 

means      of     knowledge      will     be  212  N.  T.  538,  106  N.  E.  631. 
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Notice  must  be  given  a  sufficient  time  in  advance  of  the 
hearing  to  afford  the  owner  a  reasonable  opportunity  to 
protect  his  rights.  If  the  owner  is  obliged  to  institute 
proceedings  in  order  to  be  heard  upon  the  question  of 
damages,  the  decision  of  how  brief  a  period  may  be  pro- 
vided between  the  date  of  the  notice  and  the  last  day  for 
claiming  damages  is  really  a  question  of  what  constitutes 
a  reasonable  statute  of  limitations.93  When,  however,  the 
proceedings  have  been  instituted  by  the  condemning  party, 
and  the  date  of  the  hearing  has  been  set,  a  much  shorter 
notice  is  usually  provided  than  when  the  owner  must  insti- 
tute proceedings.94  "When  the  statute  does  not  specify 
the  length  of  time  before  the  hearing  that  the  notice  must 
be  served,  the  courts  will  require  a  reasonable  time.95 

§  338.  Effect  of  Insufficiency  or  Lack  of  Notice. 

It  is  clearly  within  the  power  of  the.  legislature  to 
impose  upon  a  party  to  whom  the  right  to  exercise  eminent 
domain  has  been  granted  a  more  extensive  obligation  in 
respect  to  the  giving  of  notice  than  the  strict  letter  of  the 
constitution  requires,  as  for  example  by  providing  that 
personal  notice  be  served  upon  all  owners,96  or  that  the 
owner  be  given  notice  and  an  opportunity  to  be.  heard 
when  the  necessity  and  expediency  of  the  taking  are  passed 
upon,97  and  in  such  case  if  the  condemning  party  fails  to 
comply  with  the  statute,  the  owner  is  entitled  to  have  the 
proceedings  annulled.98    But  if  an  owner  who  has  received 

93.  See  infra,  §  344.  them   personally.     Charleston,   etc., 

94.  In  case  of  actual  notice,  eight  Ry.  Co.  v.  Hughes,  105  Ga.  1,  30 
or  ten  days  Is  sufficient.  In  re  New  S.  E.  972,  70  Am.  St.  Rep.  17 ;  Sharp 
Haven.  Water  Co.,  86  Conn.  361,  85  v.  Johnson,  4  Hill  (N.  T.)  92,  40 
Atl.  636;  Belfast  Academy  v.  Sal-  Am.  Dec.  259.  If  the  owner  is  a 
mond,  11  Me.  109.  In  the  case  of  corporation  and  service  is  on  an 
notice  by  publication,  twenty  days'  agent  the  sufficiency  of  the  agent's 
notice  appears  to  have  been  consid-  power  to  receive  notice  must  be 
ered  sufficient  in  Newman  v.  Lynch-  shown.  Southern  Indiana  Ry.  Co. 
burg  Investment  Co.,  236  TJ.  S.  692,  v.  Indianapolis,  etc.,  Ry.  Co.,  168 
59  L.  ed.  792.  See  also  Roller  v.  Ind.  360,  81  N.  E.  65,  13  L.  R.  A. 
Holly,  176  U.  S.  398,  44  L.  ed.  520.  (N.    S.)    197.     See   also   Wilson   v. 

95.  Baltimore  Belt  R.  R.  Co.  V.  Trenton,  53  N.  J.  L.  645,  23  Atl.  278, 
Baltzell,  75  Md.  94,  23  Atl.  74.  16  L.  R.  A.  200. 

96.  When,  the  statute  provides  that  97.  Ward  Co.  v.  Street  Commis- 
actual  notice  must  in  every  case  be  sioners  of  Boston,  217  Mass.  381,  104 
given,  the  party  making  the  taking      N.  E.  965. 

must  ascertain  the  true  holders  of  98.  Alabama. — Barnett  v.  State,  15 

the  legal  title  at  its  peril  and  serve      Ala.  829. 
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no  notice  actually  appears  at  the  hearing,  he  waives  the 
lack  of  notice,"  unless  he  appears  specially  for  the  pur- 


Arkansas. —  Cairo,  etc.,  E.  R.  Co. 
v.  Trout,  32  Ark.  17. 

California. —  Silva  v.  Garcia,  65 
Cal.  591,  4  Pac.  628. 

Florida. — Jacksonville,  etc.,  K.  R. 
Co.  v.  Adams,  27  Fla.  443,  9  So.  2. 

Georgia. —  Charleston,  etc.,  R.  R. 
Co.  v.  Hughes,  105  Ga.  1,  30  S.  E. 
972,  70  Am.  St.  Rep.  17. 

Illinois. — Wood  v.  Highway  Com- 
missioners, 62  111.  391. 

Iowa.  —  Gammell  v.  Potter,  2 
Clarke  562. 

Louisiana. —  Morgan's,  etc.,  Co.  v. 
Bourdier,  1  McGloin  232. 

Maine. — Ware  v.  County  Commis- 
sioners, 38  Me.  492. 

Massachusetts. —  Stone  v.  Boston, 
2  Mete.  220;  Ward  Co.  v.  Street 
Commissioners  of  Boston,  217  Mass. 
381,  104  N.  E.  965. 

Michigan. —  Osborne  v.  Detroit,  32 
Mich.  282. 

Minnesota. —  Lohman  v.  St.  Paul, 
etc.,  R.  R.  Co.,  18  Minn.  174;  Min- 
neapolis, etc.,  R.  R.  Co.  v.  Kanne, 
32  Minn.  174,  19  N.  W.  975. 

Mississippi. —  New  Orleans,  etc., 
R.  R.  Co.  v.  Frederick,  46  Miss.  1. 

Nebraska. —  Trester  v.  Missouri 
Pac.  Ry.  Co.,  33  Neb.  171,  49  N.  W. 
1110. 

New  York. —  Sharp  v.  Johnson,  4 
Hill  92,  40  Am.  Dec.  259 ;  People  v. 
Kniskern,  54  N.  T.  52. 

Oklahoma.  —  Aldredge  v.  School 
District,  10  Okla.  694,  65  Pac.  96. 

Pennsylvania. — Appeal  of  Central 
R.  R.  Co.,  102  Pa.  38. 

Texas. —  Llano  County  v.  Scott,  2 
Tex.  Civ.  App.  408. 

In  Kansas  it  has  been  held  that 
the  proceedings  were  not  void,  but 
the  railroad  company  was  liable  for 
damages  caused  by  its  failure  to 
give  notice.  Chicago,  etc.,  Ry.  Co.  v. 
Griesser,  48  Kan.  663,  29  Pac.  1082. 
But  see  Kansas  City,  etc.,  Ry.  Co.  v.. 
Fisher,  53  Kan.  512,  36  Pac.  1004. 
It  has  been  held  that  when  the  stat- 
ute specifies  the  time  within  which 
notice  must  be  given,  notice  in  less 
time  does  not  invalidate  the  pro- 
ceedings,   but    the    court    acquires 


jurisdiction,  and  by  granting  a  con- 
tinuance for  the  equivalent  of  the 
lacking  period,  cures  the  irregu- 
larity. Bowman  v.  Venice,  etc.,  R. 
R.  Co.,  102  111.  472.  But  see  contra, 
Stanford  v.  Worn,  27  Cal.  171. 

99.  United  States. —  Great  Falls 
Mfg.  Co.  v.  Atty.-Gen.,  124  U.  S.  581, 
31 JL.  ed.  527. 

Arkansas. — Em  parte  Reynolds,  52 
Ark.  330,  12  S.  W.  570. 

California. —  Kimball  v.  Alameda 
County,  46  Cal.  19. 

Connecticut. —  Ives  v.  East  Haven, 
48  Conn.  272. 

Georgia. —  Green  v.  Reeves,  80  Ga. 
805,  6  S.  E.  865. 

Illinois.  —  McManus  v.  McDon- 
ough,  107  111.  95. 

Indiana.—  Smith  v.  Alexander,  24 
Ind.  454. 

Kansas. — Akin  v.  Riley  County, 
36  Kan.  170,  13  Pac.  2. 

Massachusetts. —  New  Salem,  Pe- 
titioner, 6  Pick.  470 ;  Hancock  v. 
Boston,  1  Met.  122. 

Michigan.  —  Dunning  v.  Drain 
Commissioner,  44  Mich.  518,  7  N.  W. 
239. 

Minnesota.  —  Rheiner  v.  Union 
Depot,  etc.,  Co.,  31  Minn.  289,  17 
N.  W.  623. 

Missouri. —  Union  Depot  Co.  v. 
Frederick,  117  Mo.  138,  21  S.  W. 
1118,  1130,  26  S.  W.  350;  Chicago 
Great  Western  R.  R.  Co.  v.  Kemper, 
256  Mo.  279,  166  S.  W.  291,  Ann. 
Cas.  1915  D  815. 

"New  Hampshire.  —  Pearey  v. 
Wolfborough,  37  N.  H.  286. 

New  York. —  Dyckman  v.  New 
York,  1  Seld.  434;  People  v.  Bur- 
ton, 65  N.  T.  452;  Long  Island  R. 
R.  Co.  v.  Bennett,  10  Hun  91. 

North  Carolina. —  Little  v.  May, 
3  Hawks  599;  Luther  v.  Buncombe 
County  Commissioners,  164  N.  C. 
241,  80  S.  E.  386. 

Ohio. —  Kramer  v.  Cleveland,  etc., 
R.  R.  Co.,  5  Ohio  St  140. 

Pennsylvania.  —  Re  Cambria 
Street,  75  Pa.  357. 

Rhode  Island. —  Tingley  v.  Provi- 
dence, 9  R.  I.  388. 
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pose  of  protesting  that  he  has  not  been  properly  notified.1 
When  it  is  shown  that  an  owner,  although  he  has  not 
received  formal  notice,  has  actual  knowledge  of  the  taking, 
courts  will  not  be  vigilant  to  protect  his  rights  if  he  fails 
to  appear  at  the  hearing.2 

One  person  cannot  complain  because  another  has 
received  no  notice,3  and  the  party  condemning  the  land 
cannot  take  advantage  of  its  own  wrong  and  have  the  pro- 
ceedings set  aside  because  it  has  given  no  notice.4  If 
the  statute  provides  for  sufficient  notice  to  satisfy  the  con- 
stitution, and  the  proceedings  are  in  accordance  with  the 
statute,  but  the  owner  does  not  in  fact  learn  of  the  taking, 
he  is  nevertheless  charged  with  notice,  and  his  legal  righta 
are  the  same  as  if  he  had  been  personally  notified.5 

§  339.  The  Right  to  Trial  by  Jury. 

The  jury  which  was  required  in  the  ancient  proceeding 
of  inquest  of  office  by  which  highways  were  laid  out  in 
England  at  the  time  of  the  settlement  of  the  American  col- 
onies, and  which  determined  what  damages  would  be  suf- 
fered by  the  king  or  any  other  person,  was  not  the  com- 
mon law  jury  of  twelve  presided  over  by  a  judge,  but  was 
a  jury  of  no  determinate  number,  being  either  twelve,  or 

Virginia. —  Bernard  v.   Brewer,   2  not  an  appearance  at  the  hearing 

Wash.   76 ;   Meure  v.  Falconer,   10  and  does  not  waive  lack  of  notice. 

Gratt.   12.  Minneapolis,     etc.,     E.     R.     Co.     v. 

In    State    v.    Fond    du    Lac,    42  Kanne,  32  Minn.  174,  19  N.  W.  975. 

Wis.  287,  the  taking  of  an  appeal  2.  Peters  v.  Griffee,  108  Ind.  121, 

from  the  award  of  the  commission-  8    N.    E.    727;    Sumner    v.    Oxford 

ers  was  held  to  constitute  waiver  County,  37  Me.  112. 

of  lack  of  notice  of  the  hearing.  3.  Connecticut.  —  Ives     v.     East 

1.  Copeland  v.  Packard,  16  Pick.  Haven,  48  Conn.  272. 

(Mass.)   217;  State  v.  Jersey  City,  Massachusetts. — Commonwealth  v. 

25  N.  J.  L.  309;  Cruger  v.  Hudson  Weiher,    3    Mete.    445;    Nichols    v. 

River  R.  R.  Co.,  12  N.  Y.  190.     If  Salem,  14  Gray  490. 

the  owner  sets  up  want  of  notice  Minnesota. —  Weir    v.     St.     Paul, 

and  other  grounds  it  is  not  a  gen-  etc.,  R.  R.  Co.,  18  Minn.  155. 

eral     appearance     and     does     not  ~New   Hampshire. —  Knox    v.    Ep- 

amount  to  waiver.    Kanne  v.  Min-  som,  56  N.  H.  14. 

neapolis,  etc.,  R.  R.  Co.,  33  Minn.  Pennsylvania. — In   re   Pennsburg 

419,   23   N.   W.   854.     But  if  while  Alley,  12  Pa.  Co.  Ct.  213. 

protesting  he  declines  further  time  4.  Haskell    v.    Bristol    Co.    Com- 

and  proceeds  with  the  trial  it  con-  missioners,  9  Gray  (Mass.)  341. 

stitutes    waiver.      Barre    Turnpike  5.  Baltimore,    etc.,    R.    R.    Co.    v. 

v.  Appleton,  2  Pick.  (Mass.)  430.  A  State,   159  Ind.  510,  65  N.  E.  508; 

casual  meeting  of  the  owner  and  Lancy  v.  Boston,  185  Mass  219,  70 

the  commissioners   on   the  land   is  N.  E.  88. 
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less,  or  more,  and  was  presided  over  by  a  sheriff,  or  a  cor- 
oner.6 

In  accordance  with  this  practice  it  was  the  custom  in 
most  of  the  colonies  in  which  the  writ  of  ad  quod  damnum 
was  adopted  for  the  purpose  of  assessing  damages  in  emi- 
nent domain  cases,  to  have  the  tribunal  which  assessed  the 
damages  composed  of  less  than  twelve,  and  in  other  respects 
to  lack  the  characteristics  of  a  common  law  jury,  and  it 
had  become  the  practice  in  almost  all  of  the  original  thir- 
teen states,  at  the  time  when  their  constitutions  were 
adopted,  to  refer  the  question  of  damages  from  the  con- 
struction of  ways  or  drains  or  mill  dams  to  a  commission 
of  viewers  or  appraisers,  generally  three  or  five  in  num- 
ber. It  is  accordingly  well  settled  that  the  assessment  of 
damages  in  eminent  domain  proceedings  by  a  judicial  tri- 
bunal other  than  a  jury  constitutes  due  process  of  law, 
and  consequently  is  not  a  violation  of  the  fifth  amendment 
when  the  taking  is  by  the  United  States,  or  of  the  four- 
teenth amendment  when  the  taking  is  by  authority  of  a 
state.7 

The  seventh  amendment  to  the  United  States  constitu- 
tion in  terms  protects  the  right  to  trial  by  jury  in  United 
States  courts,  but  it  merely  ' '  preserves  ' '  the  right  of 
trial  by  jury  in  "  suits  at  common  law."  Condemnation 
proceedings  are  not  suits  at  common  law;  moreover,  if 
a  right  to  trial  by  jury  had  been  given  by  this  amendment, 
it  would  have  had  to  be  created,  not  preserved,  for  in  this 
class  of  .cases  it  did  not  previously  exist.  Accordingly,  it 
has  been  repeatedly  held  that  when  land  is  taken  by  author- 
ity of  the  United  States,  the  damages  may  be  ascertained 
by  any  impartial  tribunal.8     Similarly,  when  condemna- 

6.  2  Bl.  Com.  259.  by  foe  state  may  be  "due"  what- 
7  Secombe  v.  Railroad  Co.,  23  ever  the  tribunal.  Walker  v.  Sauvi* 
Wall.  (U.  S.)  108,  23  L.  ed.  67;  net,  92  U.  S.  90,  23  L.  ed.  678.  At 
Long  Island,  etc.,  Co.  v.  Brooklyn,  any  rate  "  due  process  "  does  not  re- 
166  TJ.  S.  685,  41  L.  ed.  1165;  quire  a  jury  in  instances  where  a 
Backus  v.  Fort  St.  Union  Depot  jury  was  not  used  at  common  law. 
Co.,  169  U.  S.  557,  569,  42  L.  ed.  8.  United  States  v.  Jones,  109 
853',  859.  It  has  even  been  stated  U.  S.  513,  27  L.  ed.  1015;  Shoe- 
that  whether  a  jury  is  employed  or  maker  v.  United  States,  147  U.  S. 
not  in  any  class  of  cases  is  a  282,  37  L.  ed.  170;  Long  Island, 
matter  within  the  discretion  of  the  etc.,  Co.  v.  Brooklyn,  166  U.  S.  685, 
state,  and  that  the  process  provided  41  L.  ed.  1165 ;  Bauman  v.  Ross,  167 


§  339 


Due  Peooess  of  Law. 


939 


tion  proceedings  brought  under  authority  of  a  state  stat- 
ute are  transferred  to  a  United  States  court  because  of 
diversity  of  citizenship  of  the  parties,  a  jury  trial  need 
not  be  had  in  the  federal  court  unless  it  was  required  in 
the  state  in  which  the  proceedings  originated.9 

In  some  of  the  states  there  are  specific  constitutional 
provisions  requiring  that  the  value  of  property  taken  by 
eminent  domain  be  ascertained  by  a  jury  in  all,  or  in  cer- 
tain classes  of  cases.10  In  the  majority  of  the  state  con- 
stitutions, however,  it  is  provided  merely  that  the  right 
of  trial  by  jury  shall  remain  inviolate,  or  shall  continue 
as    theretofore    practiced.11      These    last    provisions    are 


U.  S.  548,  593,  42  L.  ed.  270,  289; 
Bonaparte  v.  Camden,  etc.,  E.  K. 
Co.,  Baldw.  (XL  S.)  205,  Fed.  Cas. 
No.  1617;  Great  Falls  Mfg.  Co.  v. 
Garland,  25  Fed.  521 ;  United  States 
v.  Bngelman,  46  Fed.  176;  United 
States  v.  Honolulu  Plantation  Co., 
122  Fed.  581;  Henderson  v.  Mac- 
farland,  33  App.  D.  C.  312.  Under 
the  federal  statutes  however  a  jury 
trial  is  required  at  some  stage,  but 
only  upon  the  amount  of  compensa- 
tion. Chappell  v.  United  States, 
160  U.  S.  499,  40  L.  ed.  510 ;  Beatty 
v.  United  States,   203  Fed.  620. 

9.  Postal  Tel.  Cable  Co.  v.  South- 
ern By.  Co.,  122  Fed.  156. 

10.  Alabama,  art.  XIII,  §  7; 
Arizona,  art.  II,  §  17  (except  when 
the  taking  is  by  a  municipality) ; 
Arkansas,  art.  XII,  §  9 ;  California, 
art.  I,  §  7  (except  when  the  taking 
is  by  a  municipality)  ;  Colorado, 
art.  II,  §  15  (damages  are  to  be 
assessed  by  three  freeholders  or  a 
jury  when  required  by  the  owner)  ; 
Florida,  art  XVI,  §  29;  Illinois, 
art.  II,  §  5  (except  when  compen- 
sation is  made  by  the  state). 
See  Chicago,  etc.,  Ry.  Co.  v.  Miller, 
251  111.'  58,  95  N.  B.  1027;  Iowa, 
art.  I,  §  9;  Maryland,  art.  Ill, 
§  40a  (except  in  Baltimore)  ;  Mich- 
igan, art.  XV,  §  15  (in  cities  and 
villages  a  jury  of  freeholders  is 
required) ;  Missouri,  art.  II,  §  21 
(when  an  incorporated  company  is 
interested.  See  Kansas  City  v. 
Vineyard,  128  Mo.  75,  30  S.  W.  326, 
holding  that  a  municipal  corpora- 


tion is  not  an  "  incorporated  com- 
pany"); New  York,  art.  I,  |  7 
(compensation  when  not  made  by 
the  state  shall  be  ascertained  by  a 
jury  or  by  not  less  than  three  com- 
missioners appointed  by  a  court  of 
record,  or  by  the  supreme  court 
with  or  without  a  jury  but  not  with 
a  referee)  ;  North  Dakota,  art.  I, 
§  14  (when  taking  is  by  a  corpo- 
ration other  than  municipal)  ;  Ohio, 
art.  I,  §  5;  Pennsylvania,  art.  XVI, 
§  8;  South  Carolina,  art.  XII,  §  6 
(in  case  of  corporations)  ;  South 
Dakota,  art.  VI,  §  13  ;  Washington, 
art.  I,  §  16  (when  taking  is  by  a 
corporation  other  than  municipal)  ; 
West  Virginia,  art.  Ill,  §  9  (jury 
of  twelve  freeholders). 

11.  Connecticut,  art.  I,  §  21  (in- 
violate) ;  Delaware,  art.  I,  §  4  (as 
heretofore)  ;  Idaho,  art.  I,  §  7  (in- 
violate; three-fourths  may  render 
verdict)  ;  Indiana,  art.  I,  §  20 
(inviolate)  ;  Kansas,  Bill  of  Rights, 
§  5  (inviolate)  ;  Kentucky,  Bill  of 
Rights,  §  7  (inviolate)  ;  Massachu- 
setts, pt.  I,  art.  XV.  (In  all  con- 
troversies concerning  property,  ex- 
cept in  cases  in  which  it  has  here- 
tofore been  otherwise  used  and 
practised  the  parties  have  a  right 
to  a  trial  by  jury.)  Maine,  art.  I, 
§  19  (same  as  in  Massachusetts)  ; 
Minnesota,  art.  I,  §  4  (inviolate)  ; 
Mississippi,  art.  Ill,  §  31  (invio- 
late) ;  Montana,  art.  Ill,  §  23  (in- 
violate) ;  Nebraska,  art.  I,  §  6 
(inviolate;  less  than  twelve)  ;  Ne- 
vada, art.  I,  §  3   (inviolate;  three- 
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substantially  synonymous,  and  like  that  in  regard  to  due 
process  of  law,  entitle  individuals  only  to  a  continuation 
of  the  old  methods.  They  do  not  create  a  right  to  a  jury 
in  proceedings  in  which  it  had  never  been  employed  before 
—  in  equity,  admiralty  and  divorce  cases  and  the  like. 
And  as  in  most  of  these  states  it  had  never  been  the  cus- 
tom to  employ  a  common  law  jury  to  assess  damages  for 
the  taking  of  land  by  eminent  domain,  in  those  jurisdic- 
tions it  is  held  .that  a  jury  is  not  required  by  the 
constitution.12 


fourths  may  render  verdict)  ;  New 
Hampshire,  pt.  I,  art.  I,  §  20  (same 
as  in  Massachusetts)  ;  New  Jersey, 
art.  I,  §  7  (inviolate)  ;  North'  Caro- 
lina, art.  I,  §  19.  (In  all  contro- 
versies concerning  property  the 
ancient  mode  of  trial  by  jury  ought 
to  remain  sacred  and  inviolable.) 
Oregon,  art.  I,  §  17  (inviolate)  ; 
Rhode  Island,  art.  I,  §  15  (invio- 
late) ;  Tennessee,  art.  I,  §  6  (in- 
violate) ;  Texas,  art.  I,  §  15  (invio- 
late) ;  Vermont,  c.  I,  art.  XII 
(jury  trial  for  any  issue  in  fact, 
proper  for  the  cognizance  of  a  jury 
joined  in  a  court  of  law)  ;  Virginia, 
art.  I,  §  13  (jury  sacred  in  contro- 
versies concerning  property  and  in 
suits  between  man  and  man)  ;  Wis- 
consin, art.  I,  §  5  (inviolate) ; 
Wyoming,  art.  I,  §  9  (inviolate). 

12.  Arkansas. —  Cairo,  etc.,  R.  R. 
Co.   v.  Trout,   32  Ark.   17. 

California. —  Koppikus  v.  State 
Capitol  Commissioners,  16  Cal.  248; 
People  v.  Blake,  19  Cal.  579. 

Connecticut. —  New  York,  etc., 
R.   R.   Co.   v.   Long,   69   Conn.   424, 

37  Atl.   1070. 

Delaware. — Whiteman  v.  Wil- 
mington, etc.,  R.  R.  Co.,  2  Harr. 
514,  33  Am.  Dec.  411;  Bailey  v. 
Philadelphia,  etc.,  R.  R.  Co.,  4 
Harr.    389,    417,    44   Am.   Dec.   593. 

Florida. —  Flint  River  Steamboat 
Co.  v.  Roberts,  2  Fla.  102,  48  Am. 
Dec.  190. 

Georgia. —  Oliver  v.  Union  Point, 
etc.,  R.  R.  Co.,  83  Ga.  237,  9  S.  B. 
1086;  Savannah,  etc.,  R.  R.  Co.  v. 
Postal  Tel.  Cable  Co.,  112  Ga.  941, 

38  S.   E.   353. 

Idaho.—  Portneuf    Irrigating   Co. 


v.  Budge,  16  Idaho  116,  100  Pac. 
1046,   18  Ann.   Cas.   674.   . 

Illinois. —  Johnson  v.  Joliet,  etc., 
R.  R.  Co.,  23  111.  202. 

Indiana. —  Evansville,  etc.,  R.  R. 
Co.  v.  Miller,  30  Ind  209;  Ander- 
son v.  Caldwell,  91  Ind.  451,  46  Am. 
Rep.  613. 

Iowa. —  In  re  Bradley,  108  Iowa 
476,  79  N.  W.  280. 

Kansas. —  Central,  etc.,  R.  R.  Co. 
v.  Atchison,  etc.,  R.  R.  Co.,  28  Kan. 
453. 

Kentucky. —  Henderson,  etc.,  R. 
R.  Co.  v.  Dickerson,  17  B.  Mon. 
173,  66  Am.  Dec.  148. 

Maine. —  Ingram  v.  Maine  Water 
Co.,  98  Me.  566,  57  Atl.  893. 

Maryland. —  Baltimore  Belt  R.  R. 
Co.  v.  Baltzell,  75  Md.  94,  23  Atl. 
74. 

Minnesota. —  Langford  v.  Ramsey 
County  Commissioners,  16  Minn. 
375;  Ames  v.  Lake  Superior,  etc., 
R.  R.  Co..  21  Minn.  24. 

Mississippi. —  Isom  v.  Mississippi 
Central  R.  R.  Co.,  36  Miss.  300; 
New  Orleans,  etc.,  R.  R.  Co.  v. 
Drake,  60  Miss.   621. 

Missouri. —  Louisiana,  etc.,  Plank- 
road  Co.  v.  Pickett,  25  Mo.  535; 
City  of  Kansas  v.  Hill,  80  Mo.  535 ; 
Mound  City  Land,  etc.,  Co.  v.  Mil- 
ler, 170  Mo.  240,  70  S.  W.  721,  60 
L.  R.  A.  190,  94  Am.  St.  Rep.  727. 

Nevada. —  Virginia,  etc.,  R.  R.  Co. 
V.  Elliott,  5  Nev.  358. 

New  Hampshire. —  Backus  v.  Leb- 
anon, 11  N.  H.  19,  35  Am.  Dec.  466. 

New  Jersey. — Morris  v.  Comptrol- 
ler, 54  N.  J.  L.  268,  26  Atl.  664; 
Scudder  v.  Trenton  Del.  Falls  Co., 
1  N.  J.  Eq.  694,  23  Am.  Dec.  756. 
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It  was  provided  in  Massachusetts  in  1693 13  that  high- 
ways should  be  laid  out  by  a  jury  and  damages  be  assessed 
by  the  same  tribunal,  but  the  owners  of  land  taken  might 
appeal  from  the  jury  to  the  Court  of  Quarter  Sessions. 
In  1756  the  law  was  changed  so  that  ways  were  laid  out  and 
damages  assessed  in  the  first  place  by  the  selectmen  of 
the  towns  in  which  they  were  situated,  but  the  owners 
might  appeal  to  a  jury.14  This  statute  was  still  in  force 
at  the  time  of  the  adoption  of  the  state  constitution,  which 
provided  for  trial  by  jury  in  all  controversies  concerning 
property  except  in  cases  in  which  it  had  been  previously 
otherwise  practiced.  It  was  held  very  early  that  a  stat- 
ute providing  for  a  final  assessment  of  compensation  by 
commissioners  was  unconstitutional,15  and  since  then  juries 
have  been  invariably  required  by  the  statutes  authorizing 
the  taking  of  land  by  eminent  domain,  and  the  constitu- 
tional necessity  of  juries  has  been  repeatedly  assumed  by 
the  courts.16  It  has,  however,  been  held  that  when  a  statute 
allows  compensation  for  an  injury  to  an  established  busi- 


N ew  York. — Beekman  v.  Saratoga, 
etc.,  B.  R.  Co.,  3  Paige  Ch.  45,  22 
Am.  Dec.  679 ;  Livingston  v.  Mayor 
of  New  York,  8  Wend.  85,  22  Am. 
Dec.  622;  Bloodgood  v.  Mohawk, 
etc.,  R.  R.  Co.,  18  Wend.  9,  31  Am. 
Dec.  313 ;  People  v.  Smith,  21  N.  Y. 
595. 

North  Carolina. —  Raleigh,  etc.,  R. 
R.  Co.  v.  Davis,  2  Dev.  &  Bat.  451 ; 
State  v.  Jones,  139  N.  C.  613,  52 
S.  E.  240,  2  L.  R.  A.    (N.   S.)    213. 

But  see  Beaufort  County  Commis- 
sioners v.  Bonner,  153  N.  C.  66,  68 
S.  E.  970,  as  to  present  practice. 

North  Dakota. —  Martin  v.  Tyler, 
4  N.  D.  278,  60  N.  W.  392,  25  L.  R.  A. 
838. 

Ohio. — Willyard  v.  Hamilton,  7 
Ohio,  Part  II,  111,  30  Am.  Dec.  195 ; 
Hickox  v.  Cleveland,  8  Ohio  543,  32 
Am.  Dec.  730 ;  Kramer  v.  Cleveland, 
etc.,  R.  R.  Co.,  5  Ohio  St.  140. 

Oregon.—  Kendall  v.  Post,  8  Ore. 
141. 

Pennsylvania. —  Pennsylvania  R. 
R.  Co.  v.  Lutheran  Congregation,  53 
Pa.  445;  Waterford  Turnpike  Road 
v.  Cochran,  2  Hall  L.  J.  88. 


South  Carolina. —  Gilmer  v.  Hun- 
nicut,  57  S.  C.  166,  35  S.  E.  521. 

Tennessee. — Anderson  v.  Turbe- 
ville,   6  Coldw.  150. 

Texas. —  Houston  Tap,  etc.,  R.  R. 
Co.  v.  Milburn,  34  Tex.  224. 

Vermont. —  Gold  v.  Vermont  Cen- 
tral R.  R.  Co.,  19  Vt.  478. 

Wisconsin. —  Hood  v.  Fuich,  8 
Wis.  381. 

Wyoming. — Edwards  v.  Cheyenne, 
19  Wyo.  110,  114  Pac.  679. 

The  Arkansas,  Illinois,  Mary- 
land, Missouri,  Ohio  and  Pennsyl- 
vania decisions  cited  above  are  over- 
turned by  later  constitutional  pro- 
visions. 

13.  Prov.  St.  1693-4,  c.  6,  §  3. 

14.  Prov.  St.  1756-7,  c.  18,  §  2. 

15.  Chadwick  v.  Proprietors  of 
Haverhill  Bridge,  2  Dane's  Abr.  686. 

16.  Andover,  etc.,  Turnpike  Co.  v. 
Middlesex  County  Commissioners, 
18  Pick.  (Mass.)  486;  Carpenter  v. 
Bristol  County  Commissioners,  21 
Pick.  258;  Salem  Turnpike,  etc.,  Co. 
v.  Essex,  100  Mass.  282,  286 ;  Howe 
v.  Cambridge,  114  Mass.  388;  Wil- 
liams v.  Taunton,  126  Mass.  287. 
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ness  by  the  taking  of  certain  lands,  the  proprietor  of  the 
business  is  not  entitled  to  have  his  damages  assessed  by  a 
jury,  for  a  business  is  not  property,  and  the  controversy 
regarding  the  injury  to  a  business  is  not  "  concerning  prop- 
erty "."  Furthermore,  it  has  been  decided  that  when  the 
legislature  grants  compensation  for  an  injury  for  which  the 
owner  is  not  constitutionally  entitled  to  recover  anything, 
it  need  not  enhance  its  gratuity  by  allowing  him  a  jury.18 

The  law  in  Maine  should  be  -the  same  as  in  Massachu- 
setts. "While  Maine  was  part  of  Massachusetts  juries  were 
employed  in  eminent  domain  proceedings  there  as  else- 
where in  the  state;  and  the  Maine  constitution  has  the 
same  provision  regarding  jury  trials  as  that  in  Massa- 
chusetts. The  Maine  courts  have  considered  that  juries 
were  required  by  the  constitution  to  assess  damages  in 
cases  where  land  was  taken  by  eminent  domain;19  but  a 
case  of  damage  by  flowage  was  held  not  to  be  a  controversy 
concerning  property  and  not  to  require  a  jury.20 

It  may  be  assumed  that  when  a  taking  is  made  under 
color  of  eminent  domain  but  without  the  sanction  of  law, 
if  the  owner  brings  a  common  law  action  to  recover  his 
damages  he  is  entitled  to  a  jury  trial  in  any  state  in  which 
jury  trials  are  required  in  common  law  actions  generally, 
even  if  permanent  damages  are  assessed  in  the  case  of  a 
trespass  under  color  of  eminent  domain  upon  the  same 
principles  as  in  condemnation  proceedings  proper;21  but 
when  such  damages  are  assessed  in  an  equitable  proceeding 
there  is  no  right  to  a  jury  trial  if  jury  trials  are  not 
required  in  equitable  proceedings  generally.22 

17.  Sawyer  v.  Commonwealth,  182  19.  Day  v.  Stetson,  8  Me.  365 ; 
Mass.  245,  65  N.  E.  52,  59  L.  E.  A.  Kimball  v.  Portland,  etc.,  R.  R.  Co., 
726.  It  is  held  in  North  Carolina  35  Me.  255;  Conant,  Appellant,  83 
that   a   proceeding   to   assess   dam-  Me.  42. 

ages  for  the  taking  of  land  by  emi-  20.  Ingram  v.  Maine  Water  Co., 

nent  domain  is  not   a   controversy  98  Me.  566,  57  Atl.  Rep.  893. 

concerning     property     within     the  21.  Waterbury  v.  Piatt,  76  Conn, 

meaning     of     the     constitution    of  435,  56  Atl.  856. 

North    Carolina.      Smith   v.    Camp-  22.  Lynch  v.  Metropolitan  El.  Ry. 

bell,  3  Hawks  (N.  C.)  590 ;  Raleigh,  Co.,  129  N.  Y.  274,  29  N.  E.  315,  15 

etc.,  R.  R.  Co.  v.  Davis,  2  Dev.  &  L.  R.  A.  287,  26  Am.  St.  Rep.  523. 
Bat.    (N.   C.)    451. 

18.  Fairbanks  v.  Commonwealth, 
183  Mass.  373,  67  N.  E.  335. 
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§  340.  What  Constitutes  Trial  by  Jury. 

In  those  states  in  which  the  constitution  requires  a  jury 
in  eminent  domain  proceedings,  it  is  the  jury  as  known  at 
common  law  that  is  intended ;  a  trial  by  twelve  men 2S  who 
must  all  agree  on  a  verdict,  and  presided  over  by  a  judicial 
officer  empowered  to  instruct  them  on  the  law,24  and  to 
set  aside  the  verdict,  if,  in  his  opinion,  it  is  against  the  law 
or  the  evidence.25  The  legislature  cannot  provide  that  a 
majority  of  the  jury  decide  on  the  damages,28  except  in 
the  states  in  which  it  had  been  the  practice  to  award  dam- 
ages in  condemnation  proceedings  in  such  a  manner  for 
many  years  before  the  constitution  was  adopted.27 

A  constitution  which  requires  a  jury  trial  is  satisfied  if 
a  right  of  appeal  to  a  jury  .is  provided,28  although  the 


23.  Illinois. — Wabash  R.  R.  Co.  v. 
Coon  Run  Drainage,  etc.,  District, 
194  111.  310,  62  N.  E.  679;  Juvinall 
v.  Jamestrarg  Drainage  District,  204 
111.  106,  68  N.  E.  440. 

Michigan. —  Paul  v.  Detroit,  32 
Mich.  108;  Wixom  v.  Bixby,  127 
Mich.  479,  86  N.  W.  1001. 

Missouri. —  St.  Louis,  etc.,  R.  R. 
Co.  v.  Fowler,  113  Mo.  458,  20  S.  W. 
1069. 

New  York. —  Clark  v.  Utica,  18 
Barb.  451. 

Ohio.—  Lamb  v.  Lane,  4  Ohio  St. 
167. 

But  where  the  constitution  au- 
thorizes a  jury  of  six  in  proceed- 
ings before  justices  of  the  peace, 
eminent  domain  proceedings  before 
justices  of  the  peace  may  be  had 
before  a  jury  of  six.  McManus  v. 
McDonough,  107  111.  95. 

24.  It  is  the.  duty  of  the  court  to 
instruct  the  jury  what  is  the  proper 
rule  of  damages.  Ridgely  v.  Balti- 
more, 119  Md.  567,  87  Atl.  909.  A 
provision  for  a  trial  by  a  jury  not 
presided  over  by  a  judge,  with  a 
right  of  appeal  to  a  judge  and  jury 
if  the  court  is  satisfied  that  there 
are  good  grounds  for  appeal  is  in- 
sufficient. South  Carolina  Western 
Ry.  Co.  v.  Ellen,  95  S.  C.  68,  78 
S.  E.  963,  Ann.  Cas.  1915  B  1042. 

25.  Capital  Traction  Co.  v.  Hof, 
174  U.  S.  1,  13,  43  L.  ed.  873,  878 ; 
Archer  v.  Levee  Inspectors,  128  Fed. 


125;  Michigan  Central  R.  R.  Co.  v. 
Spring  Creek  Drainage  District,  215 
111.  501,  74  N.  E.  696 ;  Peirson  v.  Bos- 
ton Elevated  Ry.  Co.,  191  Mass.  223, 
230,  77  N.  E.  769,  4  St.  Ry.  Rep. 
478.  It  was  held  in  People  v.  Hav- 
erstraw,  151  N.  Y.  75,  45  N.  E.  384, 
that  the  ordinary  mode  for  drawing 
jurors  for  court  service  must  be  fol- 
lowed, but  in  Pitznogle  v.  Western 
Maryland  Ry.  Co.,  119  Md.  673,  87 
Atl.  917,  it  was  held  that  it  was  rot 
necessarily  the  jury  drawn  during 
regular  terms,  but  might  be  a  jury 
summoned  to  hear  the  special  pro- 
ceeding. 

26.  Jacksonville,  etc.,  R.  R.  Co.  v. 
Adams,  33  Fla.  608,  15  So.  257,  24 
L.  R.  A.  272. 

27.  Cruger  v.  Hudson  River  R.  R. 
Co.,  12  N.  Y.  190.  But  under  the 
New  York  constitution  damages 
cannot  be  finally  assessed  by  the 
Grade  Crossing  Commissioners. 
Myer  v.  Adam,  71  N.  Y.  Supp.  707, 
169  N.  Y.  605,  62  N.  E.  1098. 

28.  United,  States. —  Archer  v. 
Levee  Inspectors,  128  Fed.  75. 

Alabama. —  Montgomery  Southern 
R.  R.  Co.  v.  Sayre,  72  Ala.  443. 

Arkansas. — Ex  parte  Reynolds,  52 
Ark.  330,  12  S.  W.  570. 

Illinois. —  Toledo,  etc.,  R.  R.  Co. 
v.  Darst,  61  111.  231. 

Iowa. —  Deaton  v.  Polk  County,  9 
Iowa  594;  Tharp  v.  Witham,  65 
Iowa  566,  22  N.  W.  677. 
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damages  are  originally  assessed  by  a  different  tribunal 
and  the  owner  of  the  land  taken  is  obliged  to  give  a  bond 
for  costs  on  entering  his  appeal.29  The  constitutional  pro- 
vision in  favor  of  a  jury  executes  itself,  and  after  its 
adoption  an  owner  of  land  taken  under  authority  of  pre- 
viously existing  statutes  is  entitled  to  jury  trial.30  Jury 
trial  can  be  waived  by  any  person  for  whose  benefit  it  is 
provided,31  and  as  the  proper  incidents  of  a  jury  triaj 
can  stand  on  no  higher  plane  than  the  right  to  such  trial 
itself,  any  one  of  such  incidents  may  likewise  be  waived.32 
The  jury  is  to  decide  only  the  amount  of  damages  to  be 


Maine. — Kimball  v.  Portland,  etc., 
R.  R.  Co.,  35  Me.  255. 

Missouri. —  Quincy,  etc.,  R.  R.  Co. 
v.  Ridge,  57  Mo.  599 ;  Rothan  v.  St. 
Louis,  etc.,  R.  R.  Co.,  113  Mo.  132, 
20  S.  W.  892 ;  St.  Louis,  etc.,  R.  R. 
Co.  v.  Drummond,  etc.,  Investment 
Co.,  205  Mo.  167,  103  S.  W.  977,  120 
Am.  St.  Rep.  124. 

New  Yorlc. —  People  v.  Haver- 
straw,  80  Hun  385. 

North  Carolina. —  State  v.  Jones, 
139  N.  C.  613,  52  S.  E.  240,  2  L.  R.  A. 
(N.  S.)   313. 

Ohio. —  Lamb  v.  Lane,  4  Ohio  St. 
167;  Rechner  v.  Warner,  22  Ohio 
St.  275. 

South  Dakota.—  Dell  Rapids  v. 
Irving,  7  S.  D.  310,  64  N.  W.  149, 
29  L.  R.  A.  861. 

The  right  of  appeal  to  the  jury- 
must  however  be  unconditional. 
South  Carolina  Western  Ry.  Co.  v. 
Ellen,  95  S.  C.  68,  78  S.  E.  963, 
Ann.  Cas.  1915  B  1042. 

29.  People  v.  Haverstraw,  80  Hun 
385;  Rechner  v.  Warner,  22  Ohio 
St.  275.  Contra,  Weir  v.  St.  Paul, 
etc.,  R.  R.  Co.,  18  Minn.  155. 

30.  Arkansas. — Eso  parte  Reynolds, 
52  Ark.  330,  12  S.  W.  570. 

California. — Weber  v.  Santa  Clara 
County,  59  Cal.  265. 

Florida. —  Jacksonville,  etc.,  R.  R. 
Co.  v.  Adams,  33  Fla.  608,  15  So. 
257.  24  L.  R.  A.  272. 

Illinois. —  Kine  v.  Defenbaugh,  64 
111.  291 ;  Mitchell  v.  Illinois,  etc.,  R. 
R.  Co.,  68  Til.  286. 

Iowa.—  Hartley  v.  Keokuk,  etc., 
R.  R.  Co.,  85  Iowa  455,  52  N.  W. 
352. 


Maine. —  Day  v.  Stetson,  8  Me. 
365. 

Michigan. —  Port  Huron,  etc.,  R. 
R.  Co.  v.  Callanan,  61  Mich.  12,  27 
N.  W.  717. 

Missouri. — Chicago,  etc.,  R.  R.  Co. 
v.  Miller,  106  Mo.  458,  17  S.  W.  499. 

New  York. —  Clark  v.  Utica,  18 
Barb.  451. 

Ohio. —  Lawrence  R.  R.  Co.  v. 
O'Hara,  48  Ohio  St.  343,  28  N.  E. 
175. 

Pennsylvania. — Williams  v.  Pitts- 
burgh, 83  Pa.  71. 

West  Virginia. — Ward  v.  Ohio 
River  R.  R.  Co.,  35  W.  Va.  481,  14 
S.  E.  142. 

31.  Illinois. —  Chicago,  etc.,  R.  R. 
Co.  v.  Hock,  118  111.  587,  9  N.  E. 
205;  Juvinall  v.  Jamesburg  Drain- 
age District,  204  111.  106,  68  N.  E. 
440. 

Iowa. —  Tharp  v.  Witham,  65 
Iowa  566,  22  N.  W.  677. 

Massachusetts. —  Andover,  etc., 
Turnpike  Co.  v.  Middlesex  County 
Commissioners,  18  Pick.  286 ;  Thorn- 
dike  v.  Norfolk  County  Commission- 
ers, 117  Mass.  566;  Peirson  v.  Bos- 
ton Elevated  Ry.  Co.,  191  Mass.  223, 
77  N.  E.  769,  4  St.  Ry.  Rep.  478. 

Michigan. —  Borgman  v.  Detroit, 
102  Mich.  261,  60  N.  W.  696. 

Missouri. —  Chicago,  etc.,  R.  R.  Co. 
v.  McGrew,  113  Mo.  390,  21  S.  W. 
201 ;  Kansas  City  v.  Smart,  128  Mo. 
272,  30  S.  W.  773. 

New  York. —  People  v.  Haver- 
straw, 80  Hun  385. 

32.  Peirson  v.  Boston  Elevated 
Ry.  Co.,  191  Mass.  223,  230,  77  N.  E. 
769,  4  St.  Ry.  Rep.  478. 
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paid,33  but,  if  the  claimant's  title  is  disputed,  the  jury  may 
pass  upon  his  ownership  so  far  as  it  affects  his  right  to 
compensation.34 

The  necessity  of  the  taking  is  not  a  question  for  the 
jury,35  and  when  questions  other  than  the  amount  of  com- 
pensation are  made  judicial  by  special  constitutional  pro- 
visions or  otherwise  they  should  be  passed  upon  by  the 
court  and  not  submitted  to  the  jury.36  If  a  constitution 
requires  both  jury  trial  and  prepayment  of  compensation, 
the  amount  to  be  paid  the  owner  before  entry  on  his  land 
need  not  necessarily  be  ascertained  by  a  jury.37 


§  341.  The  Tribunal  when  a  Jury  is  not  Required. 

In  those  states  in  which  a  jury  is  not  required  by  the 
constitution  in  eminent  domain  proceedings,  the  owner 
is  entitled  to  a  hearing  conducted  in  some  fair  and  just 
manner  before  an  impartial  judicial  tribunal,  and  a  chance 
to  put  in  evidence  before  such  tribunal  of  the  value  of  his 
property  and  the  amount  that  it  has  been  damaged.38    The 


33.  Kansas  City,  etc.,  R.  R.  Co.  v. 
Kansas  City,  etc.,  R.  R.  Co.,  118 
Mo.  599,  24  S.  W.  478;  Chicago 
Great  Western  R.  R.  Co.  v.  Kemper, 
256  Mo.  279,  166  S.  W.  291,  Ann. 
Cas.  1915  D  815;  People  v.  Smith, 
21  N.  T.  595. 

34.  Carpenter  v.  Bristol  County 
Commissioners,  21  Pick.  (Mass.) 
258.  So  also  the  owner  is  entitled 
to  a  jury  trial  on  the  question 
whether  a  location  had  been  aban- 
doned. In  re  Grading  of  Independ- 
ence and  Westport  Road,  238  Mo. 
323,  141  S.  W.  1103. 

35.  Gardner  v.  Essex  County 
Commissioners,  183  Mass.  189,  66 
N.  B.  793 ;  People  v.  Smith,  21  N.  Y. 
595;  In  re  Horner,  etc.,  R.  R.  Co., 
37  Pa.  333;  In  re  Dorrance  St.,  4 
R.  I.  230.  In  Michigan  it  is  ex- 
pressly required  by  the  constitution 
that  the  necessity  of  a  taking  be 
passed  upon  by  a  jury.  See  Detroit 
v.  Beecher,  75  Mich.  454,  42  N.  W. 
986,  4  L.  R.  A.  813,  and  supra.  §  335. 

36.  Savannah  v.  Hancock,  91  Mo. 
54,  3  S.  W.  215;  Kansas  City,  etc., 
R.  R.  Co.  v.  Kansas  City,  etc.,  R.  R. 
Co.,  118  Mo.  599,  24  S.  W.  478.    The 

60 


owner  is  not  entitled  to  a  jury  trial 
upon  the  validity  of  the  charter  of 
a  corporation  seeking  to  condemn 
his  land;  that  is  a  question  for  the 
court.  Hyattsville  v.  Washington, 
etc.,  R.  R.  Co.,  122  Md.  660,  90  Atl. 
515. 

37.  Ex  parte  Reynolds,  52  Ark. 
330,  12  S.  W.  570,  and  see  supra, 
§  213. 

38.  United  States  v.  Jones,  109 
U.  S.  513,  519,  27  L.  ed.  1015,  1017. 
"The  proceeding  for  the  ascertain- 
ment of  the  value  of  the  property 
and  consequent  compensation  to  be 
made  is  merely  an  inquisition  to  es- 
tablish a  particular  fact  as  a  pre- 
liminary to  the  actual  taking;  and 
it  may  be  prosecuted  before  com- 
missioners or  special  boards  or  the 
courts,  with  or  without  the  inter- 
vention of  a  jury,  as  the  legislative 
power  may  designate.  AH  that  is 
required  is  that  it  shall  be  con- 
ducted in  some  fair  and  just  manner 
with  opportunity  to  the  owners  of 
the  property  to  present  evidence  as 
to  its  value  and  to  be  heard 
thereon."    See  also 

United   States. —  Backus   v.   Port 
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amount  of  compensation  is  a  judicial  question  and  cannot 
be  decided  by  the  legislature,39  but  the  nature  and  charac- 
ter of  the  tribunal  is  in  the  discretion  of  the  legislature,40 
and  it  may  consist  of  a  justice  of  the  court  sitting  alone,41 
or  of  any  number  of  commissioners. 

It  is  essential  that  none  of  the  tribunal  which  deter- 
mines damages  have  any  preconceived  opinion  or  pecuni- 
ary interest  in  the  matter.42    An  owner  of  land  taken  for 


St.  Union  Depot  Co.,  169  U.  S.  557, 
569,  42  L.  ed.  853,  858. 

Maine. —  Pierce  v.  Bangor,  105 
Me.  413,  74  Atl.  1039. 

Minnesota. —  Langford  v.  Ramsey 
County  Commissioners,  16  Minn. 
375. 

New  Jersey. —  Morris  v.  Heppen- 
heimer,  54  N.  J.  L.  268,  23  Atl.  664. 

New  York. —  People  v.  Adirondack 
R.  R.  Co.,  160  N.  Y.  225,  54  N.  E. 
686;  Re  Rochester,  208  N.  Y.  188, 
101  N.  B.  875,  47  L.  R.  A.  (N.  S.) 
151. 

North  Carolina. —  State  v.  Jones, 
139  N.  C.  613,  52  S.  E.  240,  2  L.  R.  A. 
(N.  S.)  313. 

Ohio. —  Zimmerman  v.  Canfield, 
42  Ohio  St.  470. 

Wisconsin. —  Powers  v.  Bears,  12 
Wis.  213,  78  Am.  Dec.  733. 

39.  United  States. —  Charles  River 
Bridge  v.  Warren  Bridge,  11  Pet. 
420,  571,  9  L.  ed.  773,  834;  Monon- 
gahela  Nav.  Co.  v.  United  States, 
148  U.  S.  312,  327,  37  L.  ed.  463, 
467. 

Connecticut.—  New  York,  etc.,  R. 
R.  Co.  v.  Long,  69  Conn.  424,  437, 
37  Atl.  1070. 

Maryland. —  Pennsylvania  R.  R. 
Co.  v.  Baltimore,  etc.,  R.  R.  Co.,  60 
Md.  236. 

Mississippi. —  Isom  v.  Mississippi 
Central  R.  R.  Co.,  36  Miss.  300. 

Pennsylvania. —  Commonwealth  v. 
Pittsburgh,  etc.,  R.  R.  Co.,  58  Pa. 
26,  50. 

There  is  no  objection  to  the  de- 
termination by  the  legislature  of  a 
maximum  price,  for  if  in  such  case 
the  award  exceeds  the  figure  named 
the  owner  is  not  obliged  to  accept 
the  statutory  limit  and  the  proceed- 
ings will  be  abandoned.  Matter  of 
Rochester,   102   App.   Div.    (N.   Y.) 


181,  92  N.  Y.  Supp.  405;  Southern 
Ry.  Co.  v.  Memphis,  126  Tenn.  267, 
148  S.  W.  662. 

40.  Koppikus  v.  State  Capitol 
Commissioners,  16  Cal.  248 ;  Ames  v. 
Lake  Superior,  etc.,  R.  R.  Co.,  21 
Minn.  241 ;  New  Orleans,  etc.,  R.  R. 
Co.  v.  Drake,  60  Minn.  621 ;  Raleigh 
&  Gaston  R.  R.  Co.  v.  Davis,  2  Dev. 
&  Bat.  (N.  C.)  451,  and  see  gener- 
ally the  cases  in  §  339,  supra. 

41.  Evansville,  etc.,  R.  R.  Co.  v. 
Miller,  30  Ind.  209.  The  railroad 
commissioners  of  the  state  are  a 
competent  tribunal  to  award  dam- 
ages in  a  case  in  which  the  state 
is  not  directly  interested.  Pacific 
Tel.,  etc.,  Co.  v.  Eshleman,  166  Cal. 
640,  137  Pac.  119,  50  L.  R.  A.  (N.  S.) 
652. 

42.  United  States. —  Douglass  v. 
Byrnes,  63  Fed.  16. 

Alabama. —  Folmar  v.  Folmar,  68 
Ala.  120. 

Arkansas. —  Beck  v.  Biggars,  66 
Ark.  292,  50  S.  W.  514. 

Connecticut. —  Pond  v.  Milford,  35 
Conn.  32. 

Delaware. —  Re  Public  Road,  5 
Harr.  242. 

Georgia. —  Almand  v.  Rockdale 
County,  78  Ga.  199. 

Illinois. —  Rock  Island,  etc.,  R.  R. 
Co.  v.  Lynch,  23  111.  645;  Hunt  v. 
Chicago,  60  111.  183. 

Indiana. —  Epler  v.  Niman,  5  Ind. 
459;  Daggy  v.  Green,  12  Ind.  303; 
Bradley  v.  Frankfort,  99  Ind.  417. 

Kentucky. —  Phillips  v.  Tucker,  3 
Met.  69. 

Louisiana. —  Louisville,  etc.,  R.  R. 
Co.  v.  Mosely,  115  La.  758,  40  So. 
37,  5  Ann.  Cas.  920. 

Maine. —  Ex  parte  Hinckley,  8  Me. 
146;  State  v.  Delesdernier,  11  Me. 
473;  Re  Friend,  53"  Me.  387;  Conant. 
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the  public  use  cannot  be  compelled  to  have  his  damages 
determined  by  commissioners  any  one  of  whom  is  biased 
against  him,  or  has  expressed  an  opinion  adverse  to  him, 
or  will  be  obliged  to  pay  part  of  the  damages  in  the  form  of 
a  special  assessment,  or  is  interested  in  the  carrying 
through  of  the  improvement,  or  is  closely  related  to  a  per- 
son so  interested,  or  is  a  stockholder  in  the  company  which, 
is  taking  the  land,  or  an  employee  of  such  company,  or, 
when  the  taking  is  made  by  a  municipal  corporation, 
is  a  taxpayer  in  such  municipality  although  this  last 
requirement  may  be  modified  by  statute.  This  principle 
is  not,  however,  carried  to  extreme  lengths  and  a  possible 
remote  or  contingent  interest  is  not  in  itself  a  ground  for 
disqualifying  a  judge  or  a  commissioner.43     The  tribunal 


Appellant,  102  Me.  477,  67  Atl.  564, 
120  Am.  St.  Rep.  512;  Pierce  v. 
Bangor,  105  Me.  413,  74  Atl.  1039. 

Massachusetts. —  Flagg  v.  Wor- 
cester, 8  Cush.  69;  Taylor  v.  Wor- 
cester County  Commissioners,  105 
Mass.  225. 

Michigan. —  Peninsular  R.  R.  Co. 
v.  Howard,  20  Mich.  18;  Michigan 
Air  Line  R.  R.  Co.  v.  Barnes,  40 
Mich.  383;  Kundinger  v.  Saginaw, 
59  Mich.  355,  26  N.  W.  634 ;  Hester 
v.  Chambers,  84  Mich.  562,  48  N.  W. 
152;  Wilson  v.  Burr  Oak,  87  Mich. 
240,  49  N.  W.  572;  Locke  v.  High- 
way Commissioner,  107  Mich.  631, 
65  N.  W.  558;  Lickly  v.  Bishopp, 
150  Mich.  256,  114  N.  W.  69. 

Minnesota. — Webster  v.  Washing- 
ton County,  26  Minn.  220,  2  N.  W. 
697;  State  v.  District  Court,  87 
Minn.  268,  91  N.  W.  1111. 

Missouri. — King's  Lake,  etc.,  Levee 
Dist.  v.  Jamison,  176  Mo.  577,  75 
S.  W.  679. 

New  Hampshire. —  Nashua,  Peti- 
tioner, 12  N.  H.  425 ;  March  v.  Ports- 
mouth, etc.,  R.  R.  Co.,  19  N.  H.  372 ; 
Page  v.  Contoocook  Valley  R.  R.  Co., 
21  N.  H.  438;  New  Boston,  Peti- 
tioner, 49  N.  H.  328. 

flew  Jersey. —  State  v.  Conover,  7 
N.  J.  L.  203;  Winaus  v.  Crane,  36 
N.  J.  L.  394;  Kingsland  v.  Union, 
37  N.  J.  L.  268;  Hendrickson  v. 
Point  Pleasant,  65  N.  J.  L.  535,  47 
Atl.  465. 


New  York. —  Re  Rochester,  208 
N.  T.  188,  101  N.  E.  875,  47  L.  R.  A. 
(N.  S.)  151;  New  York,  etc.,  R.  R. 
Co.  v.  Townsend,  36  Hun  630;  Be 
Terminal  R.  R.  Co.,  16  App.  Div. 
515,  44  N.  Y.  Supp.  1012 ;  Rochester, 
etc.,  R.  R.  Co.  v.  Tolan,  116  App. 
Div.  696,  101  N.  Y.  Supp.  433 ;  Peo- 
ple ex  rel.  Thompson  v.  Belden,  132 
App.  Div.  558,  116  N.  Y.  Supp.  929; 
Re  Board  of  Water  Supply,  74  Misc. 
146,  134  N.  Y.  Supp.  36;  Re  East 
222nd  St.,  122  N.  Y.  Supp.  320. 

North  Carolina. —  Keaton  v.  God- 
frey, 152  N.  C.  16,  67  S,  E.  47. 

Oregon. — Thompson  v.  Multnomah 
County,  2  Ore.  34;  Portland  v. 
Kamm,  5  Ore.  362;  Elliott  v.  Wal-' 
Iowa  County,  57  Ore.  236,  109  Pac. 
130,  Ann.  Cas.  1913  A  117. 

Pennsylvania. —  Re  Main  St.,  137 
Pa.  590,  20  Atl.  711;  Re  Ohio,  etc., 
Road,  166  Pa.  132,  31  Atl.  74. 

Rhode  Island. —  Anthony  v.  South 
Kingstown,  13  R.  I.  129. 

Virginia. —  Hunter  v.  Matthews,  12 
Leigh  228. 

Wisconsin. —  Brock  v.  Hisben,  40 
Wis.  674;  Williams  v.  Mitchell,  49 
Wis.  285,  5  N.  W.  798 ;  State  v.  Nel- 
son, 57  Wis.  147,  15  N.  W.  14. 

43.  Thus  it  has  been  held  that  a 
person  is  not  disqualified  from  act- 
ing as  commissioner  because  he  was 
trustee  of  a  religious  corporation 
owning  property  liable  to  assess- 
ment, People  v.  Mayor  of  Syracuse, 
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should  of  course  not  be  chosen  by  one  of  the  parties,44  even 
if  it  is  provided  that  the  members  so  chosen  shall  be 
impartial,45  but  when  land  is  taken  by  the  state  itself  the 
governor  may  appoint  the  commissioners  who  are  to  assess 
the  compensation,  for  he  acts  in  his  capacity  as  chief  execu- 


63  N.  T.  291,  or  because  he  was  at- 
torney for  a  company  doing  busi- 
ness with  a  company  holding  most 
of  the  stock  of  the  company  making 
the  taking,  In  re  New  York,  etc., 
Ry.  Co.,  151  App.  Div.  (N.  Y.)  50, 
135  N.  Y.  Supp.  234,  or  because  he 
actively  opposed  the  improvement. 
St.  Louis  v.  Brown,  155  Mo.  545,  555, 
56  S.  W.  298.    See  also, 

Arkansas. —  McDonnell  v.  Im- 
provement District,  97  Ark.  334,  133 
S.  W.  1126. 

California. —  Lower  Kings  River 
Reclamation  District  v.  Phillips,  108 
Cal.  306,  39  Pac.  630. 

Connecticut. —  Groton  v.  Hurlburt, 
22  Conn.  178. 

Georgia. —  Parham  v.  Inferior 
Court  Justices,  9  Ga.  341. 

Indiana. —  Fulton  v.  Cummings, 
132  Ind.  453,  30  N.  B.  949;  Rogers 
v.  Venis,  137  Ind.  221,  36  N.  E.  841. 

Iowa. — Miller  v.  Kramer,  154  Iowa 
523,  134  N.  W.  538. 

Kentucky. —  Cowan  v.  Glover,  3 
A.  K.  Marsh  356. 

Louisiana. —  Louisville  R.  R.,  etc., 
Co.  v.  Morere,  116  La.  997,  41  So. 
236. 

Maine. — Andover  v.  Oxford  County 
Commissioners,  86  Me.  185,  29  Atl. 
982. 

Massachusetts. —  Wilbraham  v. 
Hampden  County  Commissioners,  11 
Pick.  322 ;  Danvers  v.  Essex  County 
Commissioners,  2  Met.  185;  Com- 
monwealth v.  Boston,  etc.,  R.  R.  Co., 
3  Cush.  25. 

Michigan. —  Palmer  v.  Clement,  49 
Mich.  45,  12  N.  W.  903;  Bogue  v. 
DeLong,  147  Mich.  63,  110  N.  W.  119. 

Minnesota. —  Minneapolis  v.  Wil- 
kin, 30  Minn.  140,  14  N.  W.  581; 
State  v.  District  Court,  50  Minn.  14, 
52  N.  W.  223. 

Mississippi. —  Levee  Commission- 
ers v.  Dfflard,  76  Miss.  641,  25  So. 
292;  Illinois  Central  R.  R.  Co.  v. 
Swalin,  83  Miss.  631,  36  So.  147. 


Missouri. —  Hannibal,  etc.,  R.  R. 
Co.  v.  Rowland,  29  Mo.  337. 

Montana. —  Crowley  v.  Gallatin 
County,  14  Mont.  292,  36  Pac.  313. 

Neio  Hampshire. — -Moore  v.  San- 
down,  19  N.  H.  93. 

New  Jersey. —  Readington  v.  Dil- 
ley,  24  N.  J.  L.  209 ;  Smith  v.  Van- 
devere,  25  N.  J.  L.  669;  Parsell  v. 
State,  30  N.  J.  L.  530;  Bowker  v. 
Wright,  54  N.  J.  L.  130,  23  Atl.  116 ; 
Coward  v.  North  Plainfield,  63 
N.  J.  L.  61,  42  Atl.  805. 

New  York. —  Brooklyn  v.  Patchen 
8  Wend.  47 ;  Foot  v.  Stiles,  57  N.  Y 
390;  Terminal  R.  R.  Co.  v.  Ger 
bereux,  55  Misc.  1,  104  N.  Y 
Supp.  737 ;  Re  Grade  Crossing  Com 
missioners,  69  Misc.  23,  124  N.  Y 
Supp.  1025;  Re  Low,  124  N.  Y 
Supp.  1050;  affirmed,  142  App.  Div 
533,  127  N.  Y.  Supp.  26. 

Ohio. — Thompson  v.  Lova,  42  Ohio 
St.  61. 

Pennsylvania. —  Road  Commission- 
ers v.  Morgan,  47  Pa.  276;  Re  Mc- 
Candless  Township  Road,  110  Pa. 
605,  1  Atl.  594. 

Vermont. —  Chase  v.  Rutland,  47 
Vt.  393. 

Virginia. —  Somerville  v.  Wlmbish, 
7  Gratt.  205. 

West  Virginia. —  Baltimore,  etc., 
R.  R.  Co.  v.  Pittsburg,  etc.,  R.  R. 
'Co.,  17  W.  Va.  812. 

44.  People  v.  Michigan,  etc.,  R.  R. 
Co.,  3  Mich.  496;  Long's  Appeal,  87 
Pa.  114.  But  a  county  judge  is  not 
disqualified  from  appointing  com- 
missioners under  a  drainage  act  be- 
cause he  is  the  owner  of  some  of 
the  land  likely  to  be  taken,  if  the 
statute  gave  him  exclusive  jurisdic- 
tion and  consequently  unless  he 
made  the  appointment  the  improve- 
ment could  not  be  undertaken.  Mat- 
ter of  Ryers,  72  N.  Y.  1,  28  Am. 
Rep.  88. 

45.  Powers  v.  Bears,  12  Wis.  213, 
78  Am.  Dec.  733. 
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tive  and  not  as  representing  the  private  interests  of  the 
state.46  For  the  same  reason  the  President  may  appoint 
commissioners  to  assess  damages  for  land  taken  by  the 
United  States.47  The  same  principle  has  been  applied  in 
the  case  of  a  municipal  corporation,48  but  it  is  generally 
held  that  the  political  character  of  such  a  corporation  does 
not  sufficiently  dominate  its  private  interests  to  render  it 
proper  for  the  executive  officers  of  a  city  or  town  to  name 
the  members  of  a  board  who  are  to  finally  decide  what  the 
municipality  shall  pay  for  land  that  it  has  taken.49  It  is, 
however,  customary  and  proper  for  officials  appointed  by 
a  municipal  corporation  to  estimate  such  damages,  when 
the  owner  may  appeal  from  their  award  to  a  disinterested 
tribunal.50 

§  342.  The  Right  to  have  the  Extent  of  the  Taking 
Appear  on  the  Record. 

When  land  is  taken  for  the  public  use  it  is  certainly 
desirable  that  the  exact  extent  of  the  taking  should  be  a 
matter  of  record.51    To  take  land  for  the  public  use  with- 

46.  Koppikus  v.  State  Capitol  50.  Fulton  v.  Dover,  8  Houst. 
Commissioners,  16  Cal.  248;  State  (Del.)  78;  State  v.  Fuller,  105  Me. 
v.  Shawnee  County  Commissioners,  571,  75  Atl.  315 ;  State  v.  Jones,  139 
28  Kan.  431 ;  Morris  v.  Comptroller,  N.  C.  613,  52  S.  E.  240,  2  L,  B.  A 
54  N.  J.  L.  268,  23  Atl.  664;   Will-  (N.  S.)  313. 

yard  v.  Hamilton,  7  Ohio,  Part  II,  51.  Lancaster    v.    Kennebec    Log 

111,  30  Am.  Dec.  195.  Driving  Co.,   62   Me.   272.     "There 

47.  Shoemaker  v.  United  States,  must  be  written  evidence  of  the  ter- 
147  U.  S.  282,  37  L.  ed.  170.  ritory  the  defendant  may  elect  to 

48.  Thus  it  was  held  in  People  take  and  use."  Hamor  v.  Bar  Har- 
ex  rel.  Hallock  v.  Hennessey,  206  bor  Water  Co.,  78  Me.  127,  3  Atl. 
N.  T.  750,  100  N.  E.  407,  that  a  40.  "There  has  been  a  taking  of 
statute  allowing  a  final  award  by  the  plaintiff's  property  resulting  in 
assessors  of  a  city  of  damages  for  damages  to  them,  but  there  has  been 
a  change  of  grade  to  be  paid  by  the  no  preliminary  act  evidenced  by  any 
city  is  constitutional.  It  is  to  be  writing  specifying  and  defining 
noted  however  that  in  New  York  what  or  how  much  has  been  taken 
there  is  no  constitutional  right  to  or  is  to  be  taken,  which  is  neces- 
compensation  for  damages  for  a  sary  for  the  just  protection  and 
change  of  grade.  proper    security    of   the   owner    of 

49.  Maine. —  Pierce  v.  Bangor,  105  property  taken."  Glover  v.  Boston, 
Me.  413,  74  Atl.  1039.  14  Gray  (Mass.)  282.    "The  appro- 

Wew  York,. —  House  v.  Rochester,  priation  of  private  property  to  the 

15  Barb'  517.  public  use,  which  is  one  of  the  high- 

Texas. —  Rhine  v.   McKinney,    53  est  acts  of  sovereign  power,  should 

Tex.  354;  Paris  v.  Tucker,  101  Tex.  not  be  accomplished  by  the  use  of 

99,  104  S.  W.  1046.  ambiguous   or   uncertain    language. 

Wisconsin. —  Lumsden  v.  Milwau-  The  presumption  is  in  favor  of  the 

kee,  8  Wis.  485.  owner   of  the   land,    and   any   act 
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out  allowing  the  owner  to  know  definitely  of  just  how  much 
he  has  been  deprived  is  certainly  irregular  and  unjust. 
If  a  railroad  is  built  over  a  man's  land,  and  the  damages 
are  to  be  assessed  once  for  all,  he  should  certainly  have 
means  for  finding  out  whether  only  the  land  between  the 
rails  has  been  taken  or  a  strip  five  or  more  rods  in  width. 
Nevertheless  it  is  within  the  constitutional  power  of  the 
legislature  to  authorize  a  taking  of  property  by  eminent 
domain  without  the  use  of  any* writing,  by  an  act  in  pais 
which  purports  to  be  done  under  authority  of  the  statute 
and  which  clearly  indicates  an  intention  permanently  to 
appropriate  the  designated  property  to  a  public  use,52  but 
there  are  good  reasons  why  a  taking  should  be.  witnessed 
by  a  writing  and  it  is  only  when  a  statute  plainly  permits 
a  taking  by  a  mere  act  in  pais  and  the  act  is  of  such  a  kind 
as  to  show  with  reasonable  definiteness  what  is  taken  that  a 
title  can  be  acquired  in  this  way.  It  is  accordingly  well 
settled  that  when  the  legislature  has  not  required  a  descrip- 
tion but  has  not  made  it  clear,  that  none  is  necessary,  the 
courts  will  require  that  the  extent  of  the  taking  be  set  out 
in  some  official  record.53 

done  by  public  authority  which  in-  proceeds  to  condemn  land  under  its 

terferes  with  his  rights  should  be,  charter   there  is   much   reason   for 

as  it  always  may  be,  clear  and  in-  saying  that  it  should  define  •  with 

telligible."     Gloucester  Water  Sup-  precision  the  location  and  quantity 

ply  Co.  v.  Gloucester,  179  Mass.  365,  required   in   order   to   apprise   the 

60  N.  E.  977.     Cases  involving  es-  owner  of  the  extent  of  the  claim, 

toppel  "  are  not  cases  which  are  de-  and  that  he  may  know  the  situation 

cisive   of   the   question   whether   a  of  the  property  of  which  he  is  to 

man  can  be  deprived  of  his  property  be  disseized." 

by  an  act  in  pais,  unaccompanied  by  52.  Bryant  v.  Pittsfield,  199  Mass. 
a  writing  or  other  declaration  de-  530,  85  N.  E.  739;  Baker  v.  John- 
fining  the  measure  of  interference  gon,  2  Hill  (N.  T.)  242;  Fulton 
with  his  ownership  of  the  property  Light,  Heat  &  Power  Co.  v.  State, 
which  it  is  claimed  has  been  taken  65  Misc  (n.  y.)  263, 121  N.  Y.  Supp. 
under  the  exercise  of  the  right  of  536 

eminent   domain."     Bell   Telephone  53   Inaiana  —  Rising     Sun,     etc., 

Co.   v.   Parker,    187   N.   Y.   299,   79  Tumpike  Co>  y_  Hamilton,  50  Ind. 

N.  E.  1008.    It  is  a  "  rule  obviously  5g0 

consonant    with    justice    and    fair-  Maine.—  Lancaster    v.    Kennebec 

ness  "  that  a  taking  of  property  be  Dr                 g2  Me  272    Hamor 

specific  Citing  Matter  of  New  *  Harbor  Water  ^  ^ 
York   Central,   etc.,  R.   R.   Co.,   70 

N   Y    191;  Matter  of  Water  Com-  "'>  6  AU-  *u- 

.    .             *  »„.t„.^„    or  v   v  Massachusetts.— Warren  v.  Spen- 

^1- HSen  vAsS T^w  ?ii  cer  Water  Co.,  143  Mass.  9  9  N.  E. 

132  NY  533  30  N.  E.  961.    Strang  527;  Bryant  v.  Pittsfield,  199  Mass. 

v    Beloit    etc.,  R.  R.  Co.,  16  Wis.  530.  85  N.  E.  739;  Eklon  v.  Chelsea, 

635.    "  In  a  case  where  a  company  223  Mass.  213,  111  N.  E.  866. 
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§  343.  The  Right  to  Immunity  from  Costs. 

The  owner  of  land  taken  by  eminent  domain  stands  in  a 
far  different  position  from  a  defendant  in  an  ordinary  suit. 
The  latter  has  ordinarily  brought  the  trouble  upon  him- 
self, if  he  is  liable  at  all,  by  breaking  a  contract  or  com- 
mitting a  tort,  and  it  is  only  just  that  he  should  pay  the 
costs  of  the  legal  proceedings.  But  condemnation  proceed- 
ings are  brought  against  a  man  because  he  happens  to  own 
available  land,  and,  although  if  a  decree  of  condemnation 
is  finally  entered  even  after  a  contest  on  damages  only  it 
is  in  a  sense  a  judgment  in  favor  of  the  condemning  party 
and  consequently  against  the  owner  although  the  latter 's 
contention  in  respect  to  damage  may  have  prevailed,  there 
would  be  no  justice  in  making  the  owner  pay  the  costs  of 
determining  the  compensation  to  which  he  is  entitled  by  the 
constitution,  and,  in  fact,  to  do  so  would  deprive  him  of  his 
constitutional  right  to  full  compensation  for  his  land. 
Accordingly  it  is  universally  held  that  the  owner  should 
not  be  obliged  to  pay  the  costs  of  proceedings  brought  for 
the  purpose  of  taking  his  land  and  assessing  compensa- 
tion.54 But  in  the  absence  of  a  special  statute  applicable  to 
eminent  domain  proceedings,  it  is  generally  held  that  costs 
cannot  be  awarded  to  either  party.55  Costs  were  not 
allowed  at  common  law,  and  a  statute  must  be  of  language 
sweeping  enough  to  include  all  court  proceedings  if  it  is 
to  be  construed  to  include  land  takings. 

In  Lexington  Print  Works  v.  Can-  Illinois. —  Epling  v.  Dickson,  170 

ton,  167  Mass.  341,  45  N.  B.  746,  the  111.  329,  48  N.  B.   1001 ;   Rieker  v. 

description  was  perfectly  clear,  but  Danville,  204  111.  191,  68  N.  B.  403. 

in-  excess  of  the  authority  granted  Missouri. —  St.  Louis,   etc.,  R.  R. 

by  the  legislature.    It  was  held  not  Co.   v.   Lewright,    113   Mo.    660,    21 

a  valid  taking  to  the  extent  of  the  S.   W.    210;    Perkins   v.    St.    Louis, 

authority  because  the  owner  is  en-  etc.,  R.  R.  Co.,  143  Mo.  513,  45  S.  W. 

titled  to  the  description  of  what  is  260. 

taken  appearing  on  the  record.  North  Dakota. — Petersburg  School 

54.  United  States. —  United  States  Dist.  v.  Peterson,  14  N.  D.  344,  103 

v.  Engelman,  46  Fed.  898.  N.  W.  756. 

California. —  San  Francisco  v.  Col-  Vermont. —  Vermont  Central  R.  R. 

11ns,  98  Cal.  259,  33   Pac.  56 ;   San  Co.  v.  Baxter,  22  Vt.  365. 

Diego  Land,  etc.,  Co.  v.  Neale,  88  Washington.—  Peterson  v.  Smith, 

'Cal.  50,  25  Pac.  977,   11  L.  R.  A.  6  Wash.  163,  32  Pac.  1050;  Kitsap 

604.  County  v.  Melker,  52  Wash.  49,  100 

Colorado.— Dolores,  etc.,  Canal  Co.  Pac.  150. 

v.  Hartman,  17  Colo.  138,  29  Pac.  55.  Connecticut. — New  Milford  Wa- 

378 ;    Southwestern    Land    Co.    v.  ter  Co.  v.  Watson,  75  Conn.  237,  52 

Hickory,  etc.,  Co.,  18  Colo.  489,  33  Atl.  947,  53  Atl.  57. 
Pac.  275. 
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It  is  often  held  that  when  the  land  owner  unsuccessfully 
contests  the  validity  of  the  taking  he  may  be  compelled  to 
pay  costs,56  as  he  has  raised  an  issue  different  from  a  mere 
assertion  of  his  constitutional  right  to  compensation.  So 
also  in  many  states  an  appeal  is  allowed  from  the  tribunal 
which  first  assessed  the  damages.  If  the  condemning  party 
appeals,  and  succeeds  in  having  the  amount  reduced,  the 
owner  should  not  be  mulcted  in  costs,  because  he  has 
remained  passive.57    But  if  the  owner  appeals  and  fails  to 


Illinois. —  Rieker  v.  Danville,  204 
111.  191,  68  N.  E.  403. 

Indiana. —  Lake  Erie,  etc.,  R.  R. 
Co.  v.  Kokomo,  130  Ind.  224,  29 
N.  E.  780. 

Iowa. —  Cherokee  v.  Sioux  City, 
etc.,  Town  Lot  Co.,  52  Iowa  279,  3 
N.  W.  42. 

Massachusetts. — Commonwealth  v. 
Carpenter,  3  Mass.  268 ;  Williams  v. 
Taunton,  126  Mass.  287;  Alger  v. 
Boston,  168  Mass.  516,  47  N.  E.  194. 

Missouri. —  St.  Louis  v.  Meintz, 
107  Mo.  611,  18  S.  W.  30. 

New  Jersey. —  Metier  v.  Easton, 
etc.,  B.  R.  Co.,  37  N.  J.  L.  222. 

New  York. —  In  re  Bapid  Transit 

Commissioners,    197    N.    Y.    81,    90 

N.  E.  456 ;  In  re  Low,  208  N.  Y.  25, 

101  N.  E.  706 ;  In  re  School  St.,  147 

N.  Y.  Supp.  195,  162  App.  Div.  158. 

Pennsylvania. —  Herbein  v.  Phila- 
delphia, etc.,  B.  B.  Co.,  9  Watts. 
272. 

South  Carolina. —  Greenville,  etc., 
B.  E.  Co.  v.  Partlow,  6  Rich.  L.  286. 

Wisconsin. — Wisconsin  Central  B. 
B.  Co.  v.  Kneale,  79  Wis.  89,  48 
N.  W.  248. 

Costs  are  however  not  part  of  the 
"cost"  of  proceedings  within  the 
meaning  of  a  statute.  In  re  Perry 
St.,  79  Misc.  (N.  Y.)  290,  140  N.  Y. 
Supp.  157.  But  "civil  suits"  in  a 
statute  has  been  held  to  include  con- 
demnation proceedings.  Folmar  v. 
Folmar,  71  Ala.  136;  Aldrich  v. 
Providence,  15  B.  I.  613,  10  AH. 
592;  Snedaker  v.  Sullivan,  4  Sneed 
(Tenn.)  116.  It  appears  to  be  held 
however  in  Delores,  etc.,  Canal  Co. 
v.  Hartman,  17  Colo.  138,  29  Pac. 
378,  and  Stolze  v.  Milwaukee,  etc., 


B.  B.  Co.,  113  Wis.  44,  88  N.  W.  919, 
90  Am.  St.  Bep.  833,  that  an  owner 
is  constitutionally  entitled  to  re- 
cover costs  in  eminent  domain  pro- 
ceedings, so  that  his  just  compensa- 
tion shall  not  be  diminished  by  his 
expense  in  recovering  it.  See  also 
infra,  note  61. 

56.  Folmar  v.  Folmar,  71  Ala.  136 ; 
Jamieson  v.  Cass  County,  56  Ind. 
466;  Vice  v.  Eden,  113  Ky.  255,  68 
S.  W.  125;  Snedaker  v.  Sullivan,  4 
Sneed   (Tenn.)   116. 

57.  Colorado. — Southwestern  Land 
Co.  v.  Hickory,  etc.,  Co.,  18  Colo. 
489,  33  Pac.  275. 

Illinois. —  Peoria,  etc.,  Traction 
Co.  v.  Vance,  251  111.  263,  95  N.  E. 
1081,  36  L.  B.  A.  (N.  S.)  624,  Ann. 
Cas.   1912   C   532. 

Iowa. —  Jones  v.  Mahaska  County 
Coal  Co.,  47  Iowa  35. 

Massachusetts. —  Harvard  Branch 
B.  B.  Co.  v.  Band,  8  Cnsh.  218. 

New  York. — Re  New  York,  etc.,  R. 
R.  Co.,  94  N.  Y.  287. 

North  Carolina. — Carolina  Central 
By.  Co.  v.  Phillips,  78  N.  C.  49. 

Oregon. —  Oregon  B.  B.,  etc.,  Co. 
v.  Taffe.  67  Ore.  102,  135  Pac.  515. 

Texas. —  Watkins  v.  Hopkins 
County  (Tex.  Civ.  App.)  72  S.  W. 
872. 

Washington. —  Owsley  v.  Oregon, 
etc.,  Nav.  Co.,  1  Wash.  491,  20  Pac. 
782;  Grays  Harbor  Boom  Co.  v. 
Lownsdale,  54  Wash.  83,  102  Pac. 
1041,  104  Pac.  267. 

Contra. 

Georgia. —  Leak  v.  Selma,  etc.,  B. 
R.  Co.,  47  Ga.  345. 

Indiana. — Indiana  Central  Ry.  Co. 
v.  Atkinson,  6  Ind.  149. 
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have  the  award  increased,  he  may  be  compelled  to  pay 
costs,58  because,  as  the  event  showed,  he  had  already  been 
tendered  just  compensation.  This  rule  has  not  been 
extended  to  include  cases  where  the  owner  has  rejected  an 
offer  made  in  pais  by  the  condemning  party  and  has  then 
failed  to  receive  an  award  greater  than  the  amount  of  the 
offer.59  In  jurisdictions  in  which  the  owner  is  entitled  to 
a  jury  by  the  constitution,  the  courts  will  not  compel  him 
to  pay  costs  when  the  jury  decreases  the  award  unless  the 


Michigan. —  Port  St.  Union  Depot 
Co.  v.  Backus,  103  Mich.  556,  61 
N.  W.  787. 

Pennsylvania. —  Schuylkill  Navi- 
gation Co.  v.  Kittera,  2  Rawle  438. 

Wisconsin. — Washburn  v.  Milwau- 
kee, etc.,  R.  R.  Co.,  59  Wis.  364,  18 
N.  W.  338. 

58.  California. —  Los  Angeles,  etc., 
R.  R.  Co.  v.  Rumpp,  104  Cal.  20,  37 
Pac.  859. 

Colorado. — Dolores,  etc.,  Canal  Co. 
v.  Hartman,  17  Colo.  138,  29  Pac. 
378 :  Moffatt  v.  Denver,  57  Colo.  473, 
143  Pac.  477. 

Indiana. — Douglas  v.  Indianapolis, 
etc.,  Traction  Co.,  37  Ind.  App.  332, 
76  N.  E.  892. 

Kansas. — Atchison,  etc.,  R.  R.  Co. 
v.  Lyon,  24  Kan.  745. 

Kentucky. —  Barrall  v.  Quick,  24 
Ky.  L.  Rep.  2393,  74  S.  W.  214. 

Louisiana. — Vicksburg,  etc.,  R.  R. 
Co.  v.  Calderwood,  15  La.  Ann.  481 ) 
New  Orleans,  etc.,  R.  R.  Co.  v.  Gay, 
31  La.  Ann.  430. 

Massachusetts. —  Hamlin  v.  New 
Bedford,  143  Mass.  192,  11  N.  E. 
115. 

Minnesota. — Sherwood  v.  St.  Paul, 
etc.,  Ry.  Co.,  21  Minn.  122 ;  State  v. 
District  Court  of  Hennepin  County, 
87  Minn.  268,  91  N.  W.  1111. 

Missouri. —  St.  Louis,  etc.,  R.  R. 
Co.  v.  Lewright,  113  Mo.  660,  21 
S.  W.  210. 

Nebraska. —  Atchison,  etc.,  R.  R. 
Co.  v.  Plant,  24  Nebr.  127,  38  N.  W. 
33. 

New  Hampshire. —  Ranlet  v.  Con- 
cord R.  R.  Co.,  62  N.  H.  561. 

"New  Jersey. —  Metier  v.  Easton, 
etc.,  R.  R.  Co.,  37  N.  J.  L.  222. 

New  York. —  Re  New  York,  etc., 
R.  R.  Co.,  94  N.  Y.  207. 


North  Carolina. —  Paris  v.  Col- 
traine,  3  Hawks  312 ;  Carolina  Cen- 
tral R.  R.  Co.  v.  Phillips,  78  N.  C. 
49 ;  Madison  County  Ry.  Co.  v. 
Gahagan,  161  N.  C.  190,  76  S.  E. 
696. 

Washington. —  Kitsap  County  v. 
Melker,  52  Wash.  49,  100  Pac.  150. 

Wisconsin.- — Washburn  v.  Milwau- 
kee, etc.,  R.  R.  Co.,  59  Wis.  364,  18 
N.  W.  328;  Spies  v.  Chicago,  etc., 
Ry.  Co.,  148  Wis.  35,  133  N.  W. 
1110. 

If  however  the  award  is  increased 
om  appeal,  the  owner  may  be 
awarded  costs. 

United  States. —  Brown  v.  Mac- 
Farland,  22  App.  D.  C.  412. 

Illinois. —  Sangamon  County  v. 
Brown,  13  111.  207. 

Iowa. —  McCaskey  v.  Fort  Dodge, 
etc.,  Ry.  Co.,  154  Iowa  652,  135 
N.  W.  6. 

Kentucky. —  Barrall  v.  Quick,  111 
Ky.  22,  3  S.  W.  33 ;  Broadway  Coal 
Mining  Co.  v.  Smith,  136  Ky.  725, 
125  S.  W.  157,  26  L.  R.  A.  (N.  S.) 
565. 

Nebraska. —  Atchison,  etc.,  R.  R. 
Co.  v.  Plant,  24  Nebr.  127,  38  N.  W. 
33. 

Oregon. — McCall  v.  Marion  County, 
43  Ore.  536,  541,  73  Pac.  1030,  75 
Pac.  140. 

Pennsylvania. —  Beardsley  v. 
Honesdale,  etc.,  Road  Co.,  5  Clark 
306. 

59.  Southwestern  Land  Co.  v. 
Hickory,  etc.,  Co.,  18  Colo.  482,  33 
Pac.  275;  Cherokee  v.  Sioux  City 
Town  Lot,  etc.,  Co.,  52  Iowa  279,  3 
N.  W.  42;  Toledo,  etc.,  R.  R.  Co.  v. 
Dunlap,  47  Mich.  456,  11  N.  W.  271. 
See  however  under  a  special  statu- 
tory provision,  Chicago,  etc.,  R.  R. 
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statute  plainly  compels  it,60  and  in  some  states  it  is  held 
that  the  owner  should  in  any  event  receive  his  just  compen- 
sation clear  of  any  expense  of  the  proceedings,  and  that 
the  condemning  party  should  pay  all  costs,  even  if  the 
owner  loses  upon  appeal  to  a  jury.61 

In  accordance  with  general  principles  of  law  under  which 
a  sovereign  is  exempt  from  payment  of  costs,  neither  a 
state62  nor  the  United  States63  is  liable  for  costs  when  it 
seeks  to  take  land  by  eminent  domain,  unless  such  liability 
is  expressly  created  by  statute. 

The  costs  recoverable  in  eminent  domain  proceedings 
include  only  the  usual  court  costs,  and  the  owner  is  not 
made  whole  for  the  expense  he  is  put  to  in  asserting  his 
right  to  compensation.64    Under  the  ordinary  statute  costs 


Co.  v.  Townsdin,  45  Kan.  771,  26 
Pac.  427;  Re  New  York,  112  App. 
Div.  (N.  Y.)  163,  98  N.  Y.  Supp.  334. 
In  Truckee  River  General  Electric 
Co.  v.  Durham  (Nev.),  149  Pac.  61, 
it  was  held  that  when  the  owner 
in  his  answer  made  such  an  exces- 
sive claim  that  the  petitioner  was 
justified  in  litigating  it,  it  should 
not  be  made  to  pay  costs. 

60.  Thus  it  is  said  in  New  Haven, 
etc.,  Co.  v.  Northampton,  102  Mass. 
116,  121.  "  It  is  to  be  considered  in 
the  first  place  that  this  is  the  case 
of  the  owner  of  property  taken  for 
public  uses  by  the  right  of  eminent 
domain  under  statutes  which  would 
be  unconstitutional  if  they  did  not 
secure  to  him  the  right  to  trial  by 
jury.  It  is  not  to  be  presumed  with- 
out clear  words  that  the  legislature 
would  afford  to  the  citizen  whose 
property  has  been  taken  against  his 
will,  his  constitutional  right  of  hav- 
ing his  damages  assessed  by  a  jury, 
only  upon  the  condition  of  paying 
costs  if  the  jury  should  assess  them 
at  a  less  sum  than  that  estimated 
by  public  officers  in  whose  appoint- 
ment he  had  no  greater  share  than 
any  other  citizen  of  the  county,  and 
whose  estimate  could  not  lawfully 
be  made  conclusive  upon  him."  See 
also  Williams  v.  Taunton,  126  Mass. 
287 ;  Burrill  v.  Martin,  12  Me.  345 ; 
Bangor,  etc.,  R.  R.  Co.  v.  Chamber- 


lain, 60  Me.  285;  Goodman  v.  Bos- 
ton, etc.,  Railroad,  63  Me.  363. 

61.  Portneuf -Marsh  Valley  Irriga- 
tion Co.  v.  Portneuf  Irrigating 
Co.,  19  Idaho  483,  114  Pac.  19; 
Washington  Water  Power  Co.  v. 
Waters,  19  Idaho  595,  115  Pac.  682 ; 
Rawson-Works  Lumber  Co.  v.  Rich- 
ardson, 26  Idaho  37,  141  Pac.  74; 
Mountrail  County  v.  Wilson,  27 
N.  D.  277,  146  N.  W.  531. 

62.  Deneen  v.  tJnverzagt,  225  111. 
378,  80  N.  E.  321,  8  Ann.  Cas.  396. 

63.  In  re  Post  Office  Site  in  Bronx, 
210  Fed.  832. 

64.  Studwell  v.  Halstead,  62  Misc. 
(N.  Y.)  330,  116  N.  Y.  Supp.  68;  In 
re  Palisades  Interstate  Park,  144 
N.  Y.  Supp.  782,  83  Misc.  (N.  Y.) 
186,  and  see  also  cases  cited  in  notes 
65,  66  and  67  infra.  It  is  to  be 
noted  that  even  in  Stolze  v.  Milwau- 
kee, etc.,  R.  R.  Co.,  113  Wis.  44,  88 
N.  W.  919,  90  Am.  St.  Rep.  833,  in 
which  it  is  held  that  the  owner  is 
constitutionally  entitled  to  recover 
costs  in  eminent  domain  proceedings, 
so  that  he  will  receive  his  compensa- 
tion free  of  the  expense  of  recover- 
ing it,  it  is  only  the  ordinary  taxable 
costs  which  the  owner  was  held  en- 
titled to ;  and  the  application  of  that 
case  to  any  but  its  own  unusual 
facts  was  questioned  in  Appleton 
Waterworks  Co.  ,v.  Railroad  Com- 
missioners, 154  Wis.  121,  142  N.  W. 
476,  47  L.  R.  A.  (N.  S.)  770. 
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do  not  include  counsel  fees,65  the  fees  of  expert  witnesses  6S 
or  the  payment  of  a  stenographer;87  but  if  the  statute 
specifically  provides  that  the  owner  shall  be  reimbursed  for 
all  his  expenses,  no  constitutional  right  of  the  party  taking 
the  land  is  violated.68  Likewise  an  owner  who  unsuccess- 
fully appeals  from  an  award  of  damages  may  be  compelled 
to  pay  the  expenses  of  the  new  hearing  as  well  as  the 
taxable  costs.69 


65.  California. —  San  Jose,  etc., 
R.  R.  Co.  v.  Mayne,  83  Cal.  566,  23 
Pac.  522;  Coburn  v.  Townsend,  103 
Cal.  233,  37  Pac.  202;  Pacific  Gas, 
etc.,  Co.  v.  Chubb,  24  Cal.  App.  265, 
141  Pac.  36. 

Colorado. —  Denver,  etc.,  R.  R.  Co. 
v.  Mills,  59  Colo.  198,  147  Pac.  681. 

Ioioa. —  Woodcock  v.  Wabash  Ry. 
Co.,  135  Iowa  559,  113  N.  W.  347. 

Massachusetts. —  Marshall  Fishing 
Co.  v.  Hadley  Falls  Co.,  6.  Cush. 
602;  Jones  v.  Carter,  8  Allen  431; 
Newton  Rubber  Works  v.  De  Las 
Casas,  182  Mass.  436,  65  N.  B.  816. 

Michigan. —  Hester  v.  Detroit,  84 
Mich.  450,  47  N.  W.  1097. 

Minnesota. —  Minneapolis,  etc.,  R. 
R.  Co.  v.  Woodworth,  32  Minn.  452, 
21  N.  W.  476. 

Missouri. —  St.  Louis  v.  Meintz, 
107  Mo.  611,  18  S.  W.  30. 

New  York. —  Mattlage  v.  New 
York  El.  Ry.  Co.,  17  N.  Y.  Supp. 
536;  In  re  Board  of  Water  Supply, 
81  Misc.  19,  142  N.  Y.  Supp.  83,  801. 

Even  when  a  statute  provides  that 
the  prevailing  party  shall  recover 
his  "  costs  and  expenses  "  he  is  not 
necessarily  entitled  to  his  attorney's 
fee.  Sears  v.  Nahant,  215  Mass. 
234,  102  N.  E.  491,  Ann.  Cas.  1914  O 
1296. 

66.  Freeman  v.  Boston,  178  Mass. 
403,  59  N.  E.  1018;  St.  Louis  v. 
Meintz,  107  Mo.  611,  18  S.  W.  30; 
Studwell  v.  Halstead,  62  Misc. 
(N.  Y.)  330,  116  N.  Y.  Supp.  68. 

67.  Boston  Belting  Co.  v.  Boston, 
183  Mass.  254,  67  N.  E.  428. 

68.  There  is  nothing  unconstitu- 
tional in  a  statute  allowing  an  attor- 
ney's fee  to  the  owner  upon  the  dis- 
missal  of  the   proceedings   by   the 


condemnor.  Sanitary  District  of 
Chicago  v.  Ray,  119  111.  63,  64  N.  E. 
1048,  93  Am.  St.  Rep.  102;  Deneen 
v.  TJnverzagt,  225  111.  378,  80  N.  E. 
321,  8  Ann.  Cas.  396,  or  in  addition 
to  the  award  if  the  land  is  taken, 
Gano  v.  Minneapolis,  etc.,  Ry.  Co., 
114  Iowa  713,  87  N.  W.  714,  55 
L.  R.  A.  263,  89  Am.  St.  Rep.  393; 
affirmed,  190  U.  S.  557,  47  L.  ed. 
1183 ;  Boyne  City,  etc.,  R.  R.  Co.  v. 
Anderson,  146  Mich.  328,  109  N.  W. 
429,  8  L.  R.  A.  (N.  S.)  306,  117  Am. 
St.  Rep.  642,  10  Ann.  Cas.  283 ;  Gib- 
bons v.  Missouri,  etc.,  R.  R.  Co.,  40 
Mo.  App.  146.  See  also  Taylor  v. 
Chicago,  etc.,  R.  R.  Co.,  83  Wis.  645, 
53  N.  W.  855,  holding  that  a  reason- 
able attorney's  fee  should  be  taxed 
when  the  statute  provides  that  the 
owner  should  be  reimbursed  for  his 
"  costs  and  expenses,"  and  Whitney 
v.  Lynn,  122  Mass.  338,  allowing  an 
attorney's  fee  under  a  statute  pro- 
viding that  an  owner  should  be  in- 
demnified for  his  "  trouble  and  ex- 
pense" when  the  proceedings  were 
abandoned.  In  McCaskey  v.  Fort 
Dodge,  etc.,  Ry  Co.,  154  Iowa  652, 
135  N.  W.  6,  it  was  held  that  when 
the  award  was  increased  on  appeal 
the  owner  was  entitled  to  counsel 
fees  for  both  trials,  and  in  Boyne 
City,  etc.,  R.  R.  Co.  v.  Anderson, 
146  Mich.  328,  109  N.  W.  429,  8 
L.  R.  A.  (N.  S.)  306,  117  Am.  St. 
Rep.  642,  10  Ann.  Cas.  283,  that 
the  amount  of  attorney's  fees  lies  in 
the  discretion  of  the  trial  court  and 
cannot  be  reviewed  upon  appeal. 

69.  State  v.  District  Court  of  Hen- 
nepin County,  87  Minn,  268,  91  N.  W. 
1111. 
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§  344.  Statutes  of  Limitations. 

The  constitutionality  of  statutes  limiting  the  time  within 
which  an  owner  of  land  taken  by  eminent  domain  must 
apply  for  compensation  unless  he  is  to  lose  the  right  to 
recover  it  altogether  is  a  question  that  never  arises  in  many 
of  the  states.  In  some  jurisdictions  it  is  held  that  the 
constitutional  right  to  compensation  cannot  be  made  con- 
ditional upon  the  application  of  the  owner,70  and  in  such 
states  it  cannot,  a  fortiori,  be  made  conditional  upon  his 
application  within  a  limited  time.  In  other  states  the 
requirement  that  compensation  shall  be  paid  in  advance  of 
the  taking  puts  the  burden  upon  the  condemning  party  to 
hunt  out  the  owner,  have  his  compensation  determined  and 
tender  it  to  him,  and  necessarily  precludes  the  establish- 
ment of  a  period  of  limitations.  When  however  there  is 
no  constitutional  requirement  which  enters  into  the  matter, 
there  is  no  sound  reason  why  the  right  to  compensation  for 
property  taken  by  eminent  domain,  like  other  constitutional 
rights,  cannot  be  made  conditional  upon  being  asked  for 
by  the  person  interested,  and  upon  being  asked  for  within 
a  reasonable  time  previously  determined  by  law.71  As  a 
general  principle  of  constitutional  law,  the  terms  of  a 
statute  of  limitations  are  within  the  discretion  of  the  legis- 
lature. It  was  said  by  the  Supreme  Court  of  the  United 
States  in  an  early  case 72  that  the  time  and  manner  of  the 
operation  of  such  statutes, 

' '  the  exceptions  to  them,  and  the  acts  from  which  the 
time  limited  shall  begin  to  run,  will  generally  depend 
upon  the  sound  discretion  of  the  legislature,  according 
to  the  nature  of  the  titles,  the  situation  of  the  country 
and  the  emergency  which  leads  to  their  enactment. 

70  Supra,  §  330.  Massachusetts. —  Raymond     v. 

71  California.—  Sala  v.  Pasadena,  Commonwealth,  192  Mass.  486,  488, 
162  Gal.  714,  124  Pac.  539.  78  N.  E.  514. 

Iowa—  Taylor  v.  Drainage  Dis-         Tennessee.—  Doty     v.     American 

tricts  No.  56,  167  Iowa  42,  148  N.  W.  Tel,   etc.,   Co.,   123   Tenn.   329,   130 

"040  '  S.  W.  1053,  Ann.  Cas.  1912  C.  167. 

Kentucky.—  Shaw      v.      Daviess         Washington.—  Kincaid  v.  Seattle, 

County  Commissioners,  160  Ky.  422,  74  Wash.  617,  134  Pac.  504. 
ifiQ  <?   W   859  72-  Jackson  v.  Lamphire,   3   Pet. 

'  (U.  S.)  280,  7  L.  ed.  679. 
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Cases  may  occur,  where  the  provisions  of  a  law  are  so 
unreasonable  as  to  amount  to  a  denial  of  the  right  and 
call  for  the  interposition  of  the  court." 

So  also  a  period  of  limitations  already  running  may  be 
shortened  by  the  legislature  ;73  but  in  all  cases  a  .period 
sufficiently  long  to  allow  a  reasonable  time  to  begin  suit 
must  be  allowed.  Conflicting  considerations  have  affected 
the  decisions  on  the  question  of  what  is  reasonable  time  for 
applying  for  compensation  for  land  taken  by  eminent 
domain.  On  the  one  hand,  it  is  felt  that  the  owner  is  in  no 
way  responsible  for  the  proceedings;  a  constructive  notice 
which  may  not  actually  reach  him  satisfies  the  law,74  and 
a  short  period  may  readily  elapse  before  he  is  aware  that 
he  has  lost  his  property ;  but  on  the  other  hand,  the  desira- 
bility of  speedily  closing  such  proceedings  so  that  the 
expense  may  be  known  before  further  improvements  are 
begun  has  led  the  courts  to  sustain  statutes  providing  a 
much  shorter  period  of  limitations  than  is  customary  in 
cases  in  which  disputes  between  private  parties  are 
involved.75  In  some  jurisdictions  it  is  held  that  when  notice 
of  the  taking  has  been  actually  served  upon  the  owners  the 
claims  may  be  required  to  be  presented  at  the  meeting  of 

73.  Terry  v.  Anderson,   95  TJ.   S.  forbidding   the  states   to   pass   any 
628,  24  L.  ed.  365.  law  impairing  the  obligation  of  con- 

74.  Supra,  §  337.  tracts.    Nor  does  it  violate  the  pro- 

75.  It  is  said  in  Rexford  v.  vision  of  the  constitution  of  this 
Knight,  11  N.  T.  308,  "  The  pro-  state  of  1821,  which  forbids  the  tak- 
visions  of  this  act,  which  allowed  a  ing  of  private  property  for  public 
year  after  its  passage  for  the  mak-  use  without  just  compensation." 
ing  of  claims,  do  not  come  up  to  the  Statutes  of  limitations  in  eminent 
unreasonableness  which  will  render  domain  proceedings  have  been  en- 
such  a  law  void.  To  do .  that,  a  forced  in  almost  all  the  states,  in 
court  must,  I  think,  be  able  to  say  some  instances  allowing  very  short 
that  no  substantial  opportunity  is  periods  for  applying  for  compensa- 
afforded  to  the  party  affected  to  tion.  In  most  of  the  following  cases 
assert  his  rights  after  the  passage  the  constitutionality  of  the  statutes 
of  the  law ;  that  the  unmistakable  was  assumed  without  discussion, 
purpose  and  effect  of  the  law  is  to  California. —  Harper  v.  Richard- 
cut  off  the  right  of  the  party,  and  son,  22  Cal.  251  (ten  days)  ;  Lin- 
not  merely  to  limit  the  time  in  coin  v.  Colusa  County,  28  Cal.  662 
which  he  may  begin  to  enforce  it.  (ten  days). 

Viewed  as  a  statute  of  limitations,  Indiana. —  White     Water     Valley 

the  act  in  question,  therefore,  does  Canal  Co.  v.  Ferris,  2  Ind.  331  (two 

not   violate    the    provision   of    the  years)  ;  Nelson  v.  Fleming,  56  Ind. 

constitution  of  the  United  States,  310  (two  years). 
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the  viewers  or  lost  altogether.76  Of  course  a  community 
may  be  so  situated  that  all  the  land  therein  is  owned  by  its 
occupants,  and  every  public  improvement  is  a  matter  of 
such  general  interest  that  all  the  inhabitants  may  be  fairly 
supposed  to  know  every  step  in  its  progress ;  but  in  a  region 
where  many  of  the  owners  were  absent  and  the  schemes 
for  development  were  not  matters  of  common  talk,  a  statute 
allowing  the  owner  of  land  such  a  meagre  opportunity  of 
asserting  his  constitutional  right  to  compensation  might 
well  be  held  to  deprive  him  of  his  property  without  due 
process  of  law. 

If  a  statute  is  sustained  as  offering  a  reasonable  chance 
for  the  owner  to  apply  for  compensation,  the  courts  cannot 
consider  the  hardship  or  injustice  it  may  work  in  a  par- 
ticular instance.  That  an  owner  of  land  taken  by  eminent 
domain  has  lost  his  rights  by  unavoidable  accident,  ignor- 
ance or  mistake  is  no  ground  for  entertaining  his  claim 
after  the  statutory  bar  has  intervened.77 

Where  there  is  no  special  statute  applicable  to  condemna- 
tion proceedings  the  party  which  has  taken  the  land  cannot 

Iowa. —  Pratt  v.  Des  Moines,  etc.,      Road,  8  Pa.  109  (one  year)  ;  Phila- 


R.  R.  Co.,  72  Iowa  249,  33  N.  W.  666 
(five  years). 

Louisiana. —  Louisiana  Land  Co. 
v.  Blakewood,  131  La.  539,  59  So. 
984  (two  years). 

Massachusetts. —  Eaton  v.  Fram- 
ingham,  6  Cush.  245  (one  year) ; 
Bennet  v.  Worcester  County  Com- 
missioners, 4  Gray  359   (one  year). 

Michigan. —  People  v.  Michigan 
Southern  R.  R.  Co.,  3  Mich.  496  (one 
year). 

Minnesota. —  State  v.  Messenger, 
27  Minn.  119,  6  N.  W.  457  (sixty 
days) . 

New  York.—  Rexford  v.  Knight, 
11  N.  Y.  308  (one  year) ;  Mark  v. 
State,  97  N.  Y.  572  (one  year); 
Yaw  v.  State,  127  N.  Y.  190,  27 
N.  B.  829  (one  year). 

North  Carolina. —  Carolina  Cen- 
tral R.  R.  Co.  v.  McCaskill,  94  N.  C. 
746  (two  years) ;  Gudger  v.  Rich- 
mond, etc.,  R.  R.  Co.,  106  N.  C.  481, 
11  S.  E.  515  (two  years). 

Ohio.—  Malone  v.  Toledo,  34  Ohio 

St.  541  (one  year) ;  Columbus,  etc., 

B.  R.  Co.  v.  Mowatt,  35  Ohio  St. 

284  (two  years). 

Pennsylvania. —  Re    Lewiston 


delphia  v.  Wright,  100  Pa.  235  (one 
year). 

South  Carolina. —  Waring  v.  Che- 
rew,  etc.,  R.  R.  Co.,  16  S.  C.  416 
(two  years) ;  Tutt  v.  Port  Royal, 
etc.,  R.  R.  Co.,  28  S.  C.  388,  5  S.  E. 
831  (one  year). 

Tennessee. —  Simms  v.  Memphis, 
etc.,  R.  R.  Co.,  21  Heisk.  621  (five 
years) ;  East  Tennessee,  etc.,  R.  R. 
Co.  v.  Telford,  89  Tenn.  293,  14 
S.  .W.  776,  10  L.  R.  A.  855  (five 
years) ;  Doty  v.  American  Tel.,  etc., 
Co.,  123  Tenn.  329,  130  S.  W.  1053, 
Cas.  1912  C  167  (one  year). 

Wisconsin. —  Ruehl  v.  Voigt,  28 
Wis.  153  (ten  years) ;  Janssen  v. 
Lammers,  29  Wis.  88    (ten  years). 

76.  Shearer  v.  Douglas  County 
Commissioners,  13  Kan.  145;  Reck- 
ner  v.  Warner,  22  Ohio  St.  275. 

77.  The  following  excuses  have 
been  held  insufficient :  Lack  of  per- 
sonal notice  (Thorndike  v.  Norfolk 
County  Commissioners,  117  Mass. 
566;  Cupp  v.  Seneca  County  Com- 
missioners, 19  Ohio  St.  173 ;  contra, 
Pawnee  County  v.  Storm,  34  Nebr. 
735,  52  N.  Y.  696).  Railroad  acci- 
dent (Reckner  v.  Warner,  22  Ohio 
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rely  on  a  general  statute  of  limitations.78  Eminent  domain 
proceedings  are  not  sufficiently  analogous  to  suits  at  law  or 
in  equity  to  fall  under  provisions  intended  to  apply  to  the 
ordinary  private  controversies.  But  it  is  held  that  after 
the  expiration  of  the  period  necessary  to  acquire  land  by 
adverse  possession  the  owner  who  has  suffered  such 
occupancy  without  applying  for  payment  has  lost  his 
rights.79 

In  an  action  at  common  law  or  a  suit  in  equity  to  recover 
damages  for  the  illegal  maintenance  of  a  structure  erected 
under  color  of  eminent  domain,  when  the  action  is  merely 
for  the  damages  already  accrued  it  is  not  barred  by  the 
fact  that  the  structure  is  of  a  permanent  character  and 
was  erected  longer  before  the  suit  was  begun  than  the  period 
of  limitations  in  ordinary  civil  actions.  Nothing  but  the 
lapse  of  the  period  necessary  to  acquire  title  by  adverse 
possession  will  bar  such  an  action,  but  the  damages  are 
limited  to  what  have  accrued  within  the  period  of  limita- 
tions in  ordinary  civil  actions.80  On  the  other  hand  in 
jurisdictions  which  allow  permanent  damages  to  be  assessed 

St.  275).    Death  of  mother  (Shearer  ico,  etc.,  E.  R.  Co.,  13  Ariz.  320,  114 

v.   Douglas   County   Commissioners,  Pac.  971. 

13  Kan.  145).     Mistake    (Parke  v.  Arkansas. — Organ  v.  Memphis,  etc., 

Boston,  175  Mass.  44,  56  N.  E.  718).  R.  R.  Co.,  51  Ark.  235,  11  S.  W.  96. 

Notification   of   another   instead  of  Indiana. —  Sherlock  v.  Louisville, 

true  owner    (Lancy  v.  Boston,   185  etc.,  R.  R.  Co.,  115  Ind.  22,  17  N.  E. 

Mass.  219,  70  N.  E.  88).     Minority  171. 

and  nonresidence  (Sweet  v.  Boston,  Massachusetts. — -Williams  v.  Nel- 

186  Mass.  79,  71  N.  E.  113).  son,  23  Pick.  141,  34  Am.  Dec.  405. 

78.  Indiana. —  Shortle     v.     Louis-  Missouri. —  Sommer  v.   Pacific  R. 
ville,  etc.,  R.  R.  Co.,  130  Ind.  505,  R.  Co.,  4  Mo.  App.  586. 

30  N.  E.  639.  New   York.—  Long   Island   R.   R. 

New     Jersey.—  Jersey     City     v.  Co.   v.   Mulry,   212   N.   T.   108,   105 

Sackett,  44  N.  J.  L.  428.  N.  E.  806,  Ann.  Cas.  1915  D  298; 

New   York. —  Donnelly   v.   Brook-  Knox  v.  Metropolitan  El.  By.  Co., 

lyn,  121  N.  T.  9.  24  N.  E.  17 ;  Clark  58  Hun  517. 

v.  Water  Commissioners,  148  N.  Y.  Ohio. —  Lawrence    R.    R.    Co.    v. 

1,  42  N.  E.  414.  O'Harra,  48  Ohio  St.  343,  28  N.  E. 

North  Carolina. —  Land     v.     Wil-  175. 

mlngton,  etc.,  R.  R.  Co.,  107  N.  C.  RJwde     Island. —  Rprague      v. 

72,  12  S.  E.  125.  Rhodes,  6  R.  I.  56,  75  Am.  Dec.  678. 

Pennsylvania. —  Keller  v.  Harris-  Texas. —  Click  v.  Lamar  County, 

burg,  etc.,  R.  R.  Co..  151  Pa.  67,  25  79  Tex.  121,  14  S.  W.  1048. 

Atl.  84;  In  re  Philadelphia  Park-  Yirqinia.—  Knight    v.    Grim,    110 

way,  250  Pa.  257,  95  Atl.  429.  Va.  400,  66  S.  E.  42, 19  Ann.  Cas.  400. 

Vermont. —  Kendall  v.  Mississquoi,  Wisconsin. —  Gilman     v.     Sheboy- 

etc,  R.  R.  Co.,  55  Vt.  438.  gan,  etc.,  R.  R.  Co.,  40  Wis.  653. 

Wisconsin. —  Gilman    v.     Sheboy-  80.  Colorado. —  TTnion  Pacific  Ry. 

gan,  etc.,  R.  R.  Co.,  40  Wis.  653.  Co.  v.  Foley,  19  Colo.  280,  35  Pac. 

79.  Arizona. —  Ainea  v.  New  Mex-  542. 
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as  of  right  in  an  action  at  common  law  for  the  erection  of 
a  public  work  of  a  permanent  character  without  condem- 
nation proceedings  by  a  corporation  clothed  with  the  power 
of  eminent  domain,  the  right  of  action  accrues  when  the 
work  is  constructed  and  after  the  expiration  of  the  statu- 
tory period  of  limitations  in  ordinary  civil  actions  the  right 
to  recover  such  damages  is  lost.81 

§  345.  The  Equal  Protection  of  the  Laws. 

The  fourteenth  amendment  prohibits  a  state  from  depriv- 
ing any  person  of  the  equal  protection  of  the  laws,  and  thus 
renders  unconstitutional  any  statute  which  imposes  an 
arbitrary  discrimination  between  persons  and  things  not 
founded  upon  a  distinction  which  might  fairly  be  considered 
reasonable.  The  application  of  this  prohibition  to  the  exer- 
cise of  eminent  domain  is  however  very  limited,  since  the 
grant  of  the  power  of  eminent  domain  to  appropriate  agen- 
cies involves  not  only  a  decision  what  public  improvements 
shall  be  constructed  and  where,  which  is  entirely  within  the 
discretion  of  the  legislature,82  but  a  delectus  personarum 


Connecticut. —  Knapp,  etc.,  Manu- 
facturing Co.  v.  New  York,  etc.,  E. 
R.  Co.,  76  Conn.  311,  56  Atl.  512,  100 
Am.  St.  Rep.  994. 

New  York. —  Galway  v.  Metropoli- 
tan El.  R.  R.  Co.,  128  N.  Y.  132,  28 
N.  E.  479,  13  L.  R.  A.  788;  Hamil- 
ton v.  Manhattan  R.  R.  Co.,  26 
Jones  &  S.  17,  9  N.  Y.  Supp.  313; 
Mattlage  v.  New  York  El.  R.  R.  Co., 
33  N.  Y.  St.  Rep.  918,  11  N.  Y. 
Supp.  482. 

South  Dakota. —  Faulk  v.  Mis- 
souri, etc.,  Ry.  Co.,  28  S.  D.  1,  132 
N.  W.  233. 

In  an  action  of  contract  to  recover 
an  award,  the  statute  of  limitations 
does  not  begin  to  run  until  the  judg- 
ment establishing  the  award  became 
final  on  appeal.  Schmuck  v.  Mis- 
souri, etc.,  Ry.  Co.,  87  Kan.  153,  123 
Pac.  887. 

81.  United  States. —  Frankle  v. 
Jackson,  30  Fed.  398. 

Colorado. —  Union  Pacific  R.  R 
Co.  v.  Foley,  19  Colo.  280,  35  Pac. 
542. 

Iowa. —  Fowler  v.  Des  Moines,  etc., 
R.  R.  Co.,  91  Iowa  533,  60  N.  W. 
116. 


Kentucky. —  Louisville,  etc.,  R.  R. 
Co.  v.  Orr,  91  Ky.  109,  15  S.  W.  8; 
Ferguson  v.  Covington,  etc.,  Bridge 
Co.,  108  Ky.  662,  57  S.  W.  460; 
Klosterman  v.  Chesapeake,  etc.,  R. 
R.  Co.,  114  Ky.  426,  71  S.  W.  6. 

Missouri. —  De  Geofroy  v.  Mer- 
chants' Bridge  Terminal  Ry.  Co., 
179  Mo.  698,  79  S.  W.  386,  64 
L.  R.  A.  959,  101  Am.  St.  Rep.  524; 
Rivard  v.  Missouri  Pacific  Ry.  Co., 
257  Mo.  135,  165  S.  W.  763. 

Nebraska. —  Chicago,  etc.,  R.  R. 
Co.  v.  O'Connor,  42  Nebr.  90,  60 
N.  W.  326. 

North  Carolina. —  Staton  v.  Atlan- 
tic Coast  Line  R.  R.  Co.,  147  N.  C. 
428,  61  S.  E.  455,  17  L.  R.  A.  (N.  S.) 
949. 

Ohio. —  Little  Miami  R.  R.  Co.  v. 
Hambleton,  40  Ohio  St.  496. 

Texas. —  Lyles  v.  Texas,  etc.,  R.  R. 
Co.,  73  Tex.  95,  11  S.  W.  782. 

82.  Thus  statutory  authority  to 
take  a  specified  parcel  of  property 
is  not  unconstitutional  as  class  leg- 
islation. Southern  Ry.  Co.  v.  Mem- 
phis, 126  Tenn.  267,  148  S.  W.  662. 
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with  respect  to  the  grantees  of  the  power  as  well,83  and  one 
person  or  corporation  cannot  complain  because  the  leg- 
islature has  refused  to  grant  the  power  of  eminent 
domain  to  him  or  to  it  but  has  granted  it  to  another. 
A  case  might  be  imagined  which  would  be  objection- 
able to  the  equal  protection  clause,  as  if  the  legisla- 
ture should  by  general  law  grant  the  power  of  emi- 
nent domain  to  corporations  formed  by  persons  of  a 
certain  race ;  but  such  a  case  does  not  appear  to  have  arisen. 
So  also  there  is  an  opportunity  for  discrimination  in  laying 
down  a  rule  of  damages;  but  it  is  undoubtedly  within  the 
power  of  the  legislature  to  make  a  liberal  provision  in  one 
class  of  takings  without  being  bound  to  adopt  it  in  all  others. 
Under  a  general  statute,  all  persons  similarly  situated 
should  share  alike,  unless  there  is  some  reasonable  ground 
for  a  distinction.84  The  distinction  between  municipal  and 
private  corporations  is  so  obvious  that  it  is  within  the 
power  of  the  legislature  to  establish  a  different  rule  of 
damages  in  the  case  of  the  taking  by  one  from  what  prevails 
with  the  other;85  but  it  has  been  held  that  any  distinc- 
tion between  a  private  individual  and  a  private  corpora- 
tion is  founded  upon  an  immaterial  fact,  and  cannot  be 
constitutionally  enforced.88 

83.  Infra,  §  356.  chartered  rights   unimpaired  as  to 

84.  Thus  in  Anderton  v.  Milwau-  all  other  lot-owners  in  the  city,  then 
kee,  82  Wis.  279,  52  N.  W.  95,  15  the  legislature  has  the  same  power 
L.  R.  A.  830,  it  appeared  that  the  as  to  the  lot-owner  in  a  single  block, 
charter  of  the  city  of  Milwaukee  or  even  as  to  the  owner  of  a  single 
provided  for  the  recovery  of  dam-  lot  in  a  block.  It  is  one  of  the  pur- 
ages  by  abutting  land  owners  for  a  poses  of  American  constitutional  law 
change  of  grade  of  a  public  street.  to  prevent  all  such  special  class 
A  subsequent  statute  provided  that  legislation."  But  there  is  no  uncon- 
in  a  certain  section  of  Milwaukee,  stitutional  discrimination  in  statutes 
about  l?alf  a  mile  square,  comprising  which  allow  damages  for  injury 
49  blocks,  no  damages  should  be  re-  from  the  change  of  grade  of  streets 
covered  for  change  of  grade.  The  in  the  most  populous  city  in  the 
statute  was  held  unconstitutional,  as  state  and  not  in  the  other  cities, 
depriving  the  owners  of  land  within  Morris  v.  Indianapolis,  177  Ind.  369, 
this  section  of  the  equal  protection  94  N.  E.  705,  Ann.  Cas.  1915  A  65. 
of  the  laws,  the  court  saying,  "  If  85.  Steinhart  v.  Mendocino  County 
the  legislature  has  power  to  thus  Court,  137  Cal.  575,  70  Pac.  629,  59 
take  away  from  the  lot-owners  L.  R.  A.  404,  92  Am.  St.  Rep.  183. 
in  49  particular  blocks  of  the  city,  86.  Beveridge  v.  Lewis,  137  Cal. 
such  rights  of  property  so  perma-  619,  70  Pac.  1083.  59  L.  R.  A.  581, 
nently  secured  to  them  by  the  char-  92  Am.  St.  Rep.  188. 

ter,  and  at  the  same  time  leave  such 
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§  346.  Legislative  Control  over  the  Different  Classes  of 
Corporations. 

The  power  of  the  state  to  impose  burdens  upon  the  exer- 
cise of  eminent  domain  by  private  corporations  is  based 
upon  different  grounds  and  restricted  by  different  limita- 
tions from  the  power  to  impose  like  burdens  upon  munic- 
ipal corporations.  A  corporation  organized  for  profit,  when 
granted  the  extraordinary  privilege  of  condemning  the  land 
which  it  needs  for  the  purposes  of  its  franchise,  if  it  accepts 
the  grant  at  all  must  take  it  subject  to  such  conditions  as 
the  state  chooses  to  impose;1  but  when  the  grant  is  once 
accepted  it  constitutes  a  contract  the  obligation  of  which 
cannot  be  impaired  by  the  state,2  and  the  corporation  is  a 
"person"  whose  property  cannot  be  taken  without  due 
process  of  law.3  A  municipal  corporation  on  the  other 
hand,  at  least  so  far  as  it  acts  for  strictly  public  purposes,4 
is  wholly  under  the  control  of  the  state  and  subject  to  such 
burdens  as  the  legislature  sees  fit  to  impose  upon  it,  and 
its  charters  and  franchises  do  not  constitute  contracts  with 

1.  People  v.  New  York,  198  N.  ?.  Pacific  R.  R.  Co.,  118  V.  S.  394,  30 
439,    92   N.    E.    18,    and   see   infra,      L.  ed.  118. 

§§  348,  349.  4-  For  tne  distinction  between  the 

2.  Dartmouth  College  v.  Wood-  strictly  public  and  the  private  func- 
ward,  4  Wheat.  (U.  S.)  "518,  625,  4  tions  of  a  municipality,  see  supra, 
L.  ed.  629,  656.  §§  131-133  inc.,  and  infra,  §  486. 

3.  Santa   Clara   Co.   v.   Southern 

[962] 


§  347     Constitutional.  Eights  op  the  Condemnob.        963 

the  state.5  The  only  limit  of  legislative  power  over  munic- 
ipal corporations  is  found  in  the  rule  that  burdens  cannot 
be  imposed  upon  them  that  will  cause  their  inhabitants  to 
be  taxed  for  purposes  not  public.6  There  is  sufficient  inher- 
ent difference  between  a  municipal  and  a  private  corpora- 
tion to  warrant  the  imposition  of  different  burdens  in  the 
exercise  of  eminent  domain  under  the  same  conditions,  and 
consequently  such  a  distinction  does  not  deprive  either 
class  of  the  equal  protection  of  the  laws.7 

A  private  corporation  which  has  been  granted  the  privi- 
lege of  exercising  the  power  of  eminent  domain  does  not, 
however,  stand  in  as  independent  a  position  as  a  private 
individual  or  a  corporation  engaged  in  a  strictly  private 
business.  All  public  service  corporations  —  and  in  this 
class,  except  under  certain  unusual  and  extraordinary  local 
conditions,  corporations  which  may  condemn  land  neces- 
sarily fall8  —  are  subject  to  regulation  as  to  rates  and  to 
their  manner  of  doing  business,9  and  it  is  held  that  if  they 
undertake  to  serve  the  public  they  are  bound  to  serve  it 
properly.10  And  in  addition  it  is  felt  that  a  corporation 
which  has  been  granted  the  highest  attribute  of  sovereignty 
that  the  state  can  constitutionally  delegate  to  private 
parties  must  submit  to  legislation  which,  while  transgress- 
ing no  fundamental  rights,  might,  in  the  case  of  an  indi- 
vidual who  was  struggling  along  by  his  own  efforts,  be  held 
to  violate  some  clause  of  the  constitution.11  When  however 
an  individual  has  been  granted  the  power  of  taking  land  by 
eminent  domain,  he  is  subject  to  all  the  disabilities  of  a 
corporation  having  like  power,  and  any  discrimination  of 
the  law  against  the  corporation  is  unwarranted.12 

§  347.  Compulsory  Exercise  of  Eminent  Domain. 

The  legislature  may  at  any  time  compel  a  municipality 

6.  New   Orleans  v.  New  Orleans  8.  See  supra,  §  47. 

Waterworks  Co.,  142  U.   S.   79,   35  9.  Munn  v.  Illinois,  94  U.  S.  113, 

L.  ed.  943 ;   Van  Cleve  v.   Passaic  24  L.  ed.  77. 

Valley  Sewerage  Commissioners,  60  10.  Dolan  v.  New  York,  etc.,  R.  R. 

N.  J.  L.  214,  58  Atl.  574.  Co.,  175  N.  Y.  367,  67  N.  E.  612. 

6.  Loan  Association  v.  Topeka,  20  11.  Infra,  §§  347-350  inc. 

Wall.  (TJ.  S.)  655,  22  L.  ed.  455.  12.  Beveridge  v.  Lewis,   137  Cal. 

7.  Steinhart  v.  Mendocino  County  619,  70  Pac.  1083,  59  L.  R.  A.  581,  92 
Court,  137  Cal.  575,  70  Pac.  629,  59      Am.  St.  Rep.  188. 

L.  R.  A.  404,  92  Am.  St.  Rep.  183. 
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to  exercise  the  power  of  eminent  domain  for  strictly  public 
purposes.13  A  wholly  private  corporation  could  not,  of 
course,  be  compelled  to  take  and  pay  for  land  which  it  did 
not  desire.  Whether  a  private  corporation  which  has  once 
been  given  the  power  of  taking  land  for  the  public  use  can 
be  compelled  to  condemn  additional  land  is  a  different  ques- 
tion. It  seems  clear  that,  when  the  legislature  has  reserved 
the  power  to  alter,  amend,  or  repeal  the  company's  charter, 
it  can  oblige  it  to  make  takings  which  will  perfect  the  public 
service  that  the  original  enterprise  was  intended  to  pro- 
mote ; u  but  additional  takings  of  unreasonable  cost  or  not 
connected  with  the  original  object  could  not  be  forced  upon 
the  company  without  depriving  it  of  its  property  without 
due  process  of  law.15  Even  when  no  power  to  amend  the 
charter  is  reserved,  if  the  business  as  conducted  is  danger- 
ous to  the  public  health  or  safety  the  corporation  may  be 
compelled  to  take  additional  land  so  that  the  danger  may 
be  decreased.16  A  taking  could  probably  not  be  forced  upon 
such  a  corporation  merely  to  increase  the  public  conven- 
ience and  to  provide  facilities  for  travel  in  a  district  which 
the  corporation  had  never  undertaken  to  serve ;  but  it  may 
be  compelled  to  expand  so  that  it  can  carry  out  its  original 
undertaking  properly.  A  railroad  corporation  in  accepting 
a  charter  from  the  state  impliedly  contracts  to  furnish  the 
public  with  reasonable  and  proper  facilities  for  the  trans- 
portation of  passengers  and  freight.  It  may  be  compelled 
to  discharge  the  duty  thus  assumed,  and  if  additional  lands 
are  needed  it  may  be  required  to  take  and  pay  for  them.17 
Nevertheless  it  is  recognized  that  an  order  requiring  a  rail- 
road company  to  construct  an  additional  track  is  a  taking^ 

13.  Hingham,  etc.,  Turnpike  Co.  v.  v.  New  York,  etc.,  R.   R.   Co.,   161 

Norfolk,  6  Allen  (Mass.)  353 ;  North-  Mass.  259,  37  N.  E.  199. 

ampton  Bridge  Case,  116  Mass.  442.  17.  United  States. — Wisconsin,  etc., 

14  Gates  v.  Boston,  etc.,  R.  R.  R.  R.  Co.  v.  Jacobson,  179  U.  S. 
Co.,  53  Conn.  333,  5  Atl.  695;  Met-  287,  302,  45  L.  ed.  194,  201;  Muhl- 
ropolitan  R.  R.  Co.  v.  Macfarland,  ker  v.  New  York,  etc.,  R.  R.  Co., 
20  App.  D.  C.  421;  Worcester  v.  197  U.  S.  544,  49  L.  ed.  872;  Mis- 
Norwich  etc.,  R.  R.  Co.,  109  Mass.  souri  v.  Kansas  City,  etc.,  R.  R.  Co., 
103          '  32  Fed.  722. 

15  Shields  v.  Ohio,  95  TJ.  S.  319,  New  York.—  Dolan  v.  New  York, 
24  L.  ed.  357.  etc.,   R.  R.   Co.,   175  N.  Y.  367,   67 

16.  New  York,  etc.,  R.  R.  Co.  v.  N.  E.  312. 

Bristol,  151  II.  S.  556,  38  L.  ed.  269 ;  North    Carolina.—  Dewey    v.    At- 

Chicago,  etc.,  R.  R.  Co.  v.  Nebraska,  lantic   Coast  Line  R.   R.   Co.,   142 

170  U  S.  57,  42  L.  ed.  948 ;  Norwood  N.  C.  392,  55  S.  E.  292. 
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of  its  property,18  and  while  it  may  not  be  entitled  to  pecun- 
iary compensation  from  the  state,  there  mnst  be  notice  and 
an  opportunity  to  be  heard,  and  the  order  must  not  be 
unreasonable  and  arbitrary,19  and  must  be  for  the  public 
rather  than  for  any  private  good.20 


§  348.  Compensation  Greater  than  Actual  Damage. 

It  is  very  often  provided,  either  in  the  original  charter 
of  a  corporation  or  by  the  general  laws  in  force  when  the 
charter  was  granted,  that  the  taking  of  land  for  the  public 
use  and  the  construction  of  public  improvements  shall  be 
subject  to  a  more  extensive  liability  for  compensation  than 
the  constitution  requires,  and  that  the  owner  shall  be  paid 
for  all  sorts  of  consequential  damages.  Such  provisions 
are  open  to  no  constitutional  objections.  If  a  private  cor- 
poration accepts  the  charter  offered  to  it  by  the  state  it 
cannot  be  heard  to  complain,  and  it  is  difficult  to  see  who 
could  question  a  statute  voluntarily  accepted  by  such  a  cor- 
poration which  imposed  even  a  liability  having  no  relation 
to  the  injury  as  a  price  for  the  privilege  of  exercising  the 
power  of  eminent  domain.  At  any  rate  a  provision  that  the 
owner  shall  be  paid  the  damages  that  he  has  sustained  by 
the  taking  and  fifty  per  cent,  thereof  in  addition  has  been 
sustained,  the  court  saying, 

"  The  grantee  accepting  the  grant  and  exercising 
the  power  cannot  question  the  constitutionality  of  the 
condition  .  .  .  The  statute  is  permissive.  It  con- 
tains a  privilege  which  the  defendants  were  at  liberty 
to  exercise  or  not  as  they  saw  fit  .  .  ,  By  their 
exercise  of  the  power  conferred  .  .  .  they  are  pre- 
cluded from  denying  the  validity  of  the  statute.    The 

OMahoma. —  Missouri,  etc.,  R.  R.  19.  Oregon  R.  R.,  etc.,  Co.  v.  Fair- 
Co.  v.  State,  29  Okla.  640,  119  Pac.  child,  224  TJ.  S.  510,  56  L.  ed.  863; 
117.  Pacific  Tel.,  etc.,  Co.  v.  Eshleman, 

Texas. —  San  Antonio,  etc.,  R.  R.  166    Cal.    640,    137    Pac.    1119,    50 

Co.  v.  State,  79  Tex.  264,  14  S.  W.  L.  R.  A.   (N.  S.)  652. 

1063.  20.  Missouri    Pacific    Ry.    Co.    v. 

18.  Oregon    R.    R.,    etc.,    Co.    v.  Nebraska,  217  TJ.  S.  196,  54  L.  ed. 

Fairchild,  224  TJ.  S.  510,  56  L.  ed.  727;  Philadelphia,  etc.,  St.  Ry.  Co.'s 

863;  Louisville,   etc.,  R.  R.  Co.,   v.  Petition,  203  Pa.  354,  53  Atl.  191. 
Eailroad  Commission,  191  Fed.  757. 
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question  of  its  constitutionality  under  either  the  fed- 
eral or  the  state  constitutions  is  not  open  to  them."2X 

A  statute  requiring  railroad  companies  seeking  to  con- 
demn a  right  of  way  to  pay  an  attorney's  fee  to  the  land- 
owner in  case  of  his  successful  appeal  from  the  award  of  the 
sheriff's  jury  was  held  constitutional  in  Iowa  on  the  ground 
that  the  right  to  take  land  by  eminent  domain  is  not  a  com- 
mon or  natural  right  but  a  privilege  which  the  legislature 
might  confer  accompanied  by  such  conditions  as  it  saw  fit, 
as  long  as  the  conditions  were  not  in  violation  of  some  con- 
stitutional limitation.22  Similar  decisions  have  been  made 
elsewhere,23  and  it  has  been  held  in  Ohio  that  eminent 
domain  is  such  an  extraordinary  privilege  that  there  is 
nothing  unreasonable  in  requiring  a  railroad  corporation 
condemning  land  to  pay  the  entire  expense  of  awarding 
damages,  including  jurors'  fees  and  mileage,  although  such 
costs  are  not  imposed  on  private  suitors  or  even  upon 
municipal  corporations  taking  land  for  the  public  use.24 

A  municipal  corporation  cannot  be  compelled  to  pay 
money  for  private  purposes,  but  it  is  universally  held  that 
payment  of  debts  morally  but  not  legally  binding  is  a  proper 
expenditure  of  public  money,25  and  under  this  principle 
statutes  making  an  individual  whole  for  any  loss  he  has 
actually  suffered  by  the  exercise  of  eminent  domain  have 
been  sustained.26    A  statute  attempting  to  go  farther,  and 

21.  Dow  v.  Electric  Co.,  68  N.  H.  1915  E  687,  that  an  irrigation  dia- 
59,  31  Atl.  22 ;  sustained,  Electric  trict  cannot  complain  if  the  statute 
Co.  v.  Dow,  166  TJ.  S.  489,  41  L.  ed.  requires  it  to  build  a  bridge  across 
1088.  See  also  Tidewater  Ry.  Co.  its  ditch  for  any  person  owning 
v.  Shartzer,  107  Va.  562,  59  S.  E.  land  on  both  sides  thereof,  even  if 
407.  he    acquired    the    land    after    the 

22.  Gano  v.  Minneapolis,  etc.,  Ry.  taking. 

Co.,  114  Iowa  713,  87  N.  W.  714,  55  25.  New  Orleans  v.  Clark,  95  U.  S. 

L   R   A.  263,  89  Am.  St.  Rep.  393 ;  644,  24  L.  ed.  521 ;  United  States  v. 

affirmed,   190  U.   S.  557,  47  L.  ed.  Realty  Co.,  163  IT.  S.  426,  41  L.  ed. 

llg3_  215 ;  Guthrie  National  Bank  v.  Guth- 

23  Gibbons  v.  Missouri,  etc.,  R.  rie,  173  TJ.  S.  528,  43  L.  ed.  796. 

R  Co.,  40  Mo.  App.  146 ;  Taylor  v.  26.  Thus  public  funds  may  be  ex- 
Chicago,  etc.,  R.  R.  Co.,  83  Wis.  645,  pended  to  pay  for  damage  caused 
53  N   W   855.  by  changing  the  grade  of  a  street. 

24  Detroit  Southern  R.  R.  Co.  v.  Matter  of  Borup,  182  N.  Y.  222,  74 
Lawrence  County  Commissioners,  71  N.  E.  838,  108  Am.  St.  Rep.  796; 
Ohio  St  454,  73  N.  E.  510.  So  also  People  ex  rel.  Olin  v.  Hennessey, 
it  was  held  in  State  ex  rel.  O'Shea  206  N.  Y.  33,  99. N.  E.  87;  People 
v  Farmers'  Irrigation  District,  98  ex  rel.  Hallock  v.  Hennessey,  146 
Nebr    239    152  N.  W.  372,  L.  R.  A.  App.  Div.    (N.  X.)    440,   131  N.  T. 
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to  require  payment  to  an  individual  for  a  loss  which  he  did 
not  sustain  would  be  unconstitutional,  as  making  a  gift  of 
public  funds.27 


§  349.  Change  in  the  Rule  of  Damages. 

In  several  instances,  after  the  original  charter  of  a  cor- 
poration has  been  accepted  and  acted  upon,  the  legislature 
has  increased  the  obligation  to  make  compensation  for 
injuries  arising  out  of  the  exercise  of  eminent  domain  so 
as  to  include  elements  of  damage  which  could  not  pre- 
viously have  been  recovered  by  the  landowners.  While,  by 
virtue  of  the  control  of  the  state  over  its  municipal  corpo- 
rations, a  statute  allowing  compensation  from  a  city  or 
town  for  a  species  of  injury  which  had  not  previously  been 
actionable  is  not  unconstitutional  in  its  application  to  dam- 
ages sustained  prior  to  the  enactment  of  the  statute,28  such 
statutes  cannot  constitutionally  be  applied  to  takings  by 
a  private  corporation  already  completed.29    On  the  other 


Supp.  327.  Or  for  the  destruction 
of  an  established  business.  Earle 
v.  Commonwealth,  180  Mass.  579,  63 
N.  E.  10,  ,57  L.  R.  A.  291,  91  Am.  St. 
Rep  326.  Or  for  obstructing  a  navi- 
gable watercourse  by  a  drawless 
bridge.  Brackett  v.  Commonwealth, 
223  Mass.  119,  111  N.  E.  1036.  And 
when  the  proceedings  to  take  land 
are  abandoned,  the  owner  may  be 
made  whole  for  the  expense  he  has 
undergone.  Sanitary  District  v. 
Bernstein,  175  111.  215,  51  N.  E.  720 ; 
Rieker  v.  Danville,  204  111.  191,  68 
N.  E.  403;  Whitney  v.  Lynn,  122 
Mass.  338. 

27.  Thus  a  statute  of  1905  pro- 
viding for  damages  to  be  paid  to 
owners  of  property  affected  at  the 
time  of  the  enactment  of  a  statute 
of  1893  in  regard  to  a  change  of 
grade  is  unconstitutional  as  making 
a  gift  of  city  funds,  in  so  far  as  it 
awards  damages  td  one  who  ac- 
quired the  property  after  the  change 
of  grade.  People  v.  Stillings,  200 
N.  Y.  525,  93  N.  E.  1128. 

28.  Matter  of  Borup,  182  N.  Y.  226, 
74  N.  E.  838,  108  Am.  St.  Rep.  796. 
And  see  also  Stone  v.  Street  Com- 
missioners of  Boston,  192  Mass.  297, 


78  N.  E.  478,  holding  that  after  a 
street  had  been  constructed  under 
a  statute  authorizing  the  assessment 
of  betterments,  a  statute  providing 
that  no  assessment  shall  be  made  is 
constitutional  as  against  the  objec- 
tion of  the  city. 

29.  Bailey  v.  Philadelphia,  etc., 
R.  R.  Co.,  4  Harr.  (Del.)  389,  44 
Am.  Dec.  593 ;  Chicago  v.  Rumsey, 
87  111.  348 ;  Towle  v.  Eastern  R.  R. 
Co.,  18  N.  H.  547,  47  Am.  Dec.  153 ; 
Monongahela  Nav.  Co.  v.  Coon,  6 
Pa.  379,  47  Am.  Dec.  474.  But" 
where  a  railroad  acquired  property 
before  the  amendment  requiring 
compensation  for  damaging  was 
adopted,  and  did  the  work  causing 
the  injury  after  the  adoption  of  the 
amendment,  the  owner  was  held 
constitutionally  entitled  to  recover. 
Kuhn  v.  Illinois  Central  R.  R.  Co., 
Ill  111.  App.  323,  and  so  also  it  has 
frequently  been  held  that  when  the 
formal  order  establishing  a  new 
grade  of  a  street  has  been  passed 
before  the  adoption  of  the  amend- 
ment and  the  work  was  done  after- 
ward the  owner  is  entitled  to  com- 
pensation, for  it  is  the  work  and 
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hand,  as  a  rule  to  be  applied  to  subsequent  takings,  they 
have  been  universally  upheld.  With  corporations  over 
which  a  power  to  amend  the  charter  has  been  reserved  there 
is  no  difficulty.30  With  corporations  whose  charters  form 
contracts  that  cannot  be  altered  without  the  consent  of  both 
parties  it  was  felt  that  the  question  was  by  no  means  free 
from  doubt. 

If  the  original  charter  of  a  corporation  authorized  to 
exercise  the  power  of  eminent  domain  contained  a  provision 
that  the  rule  of  damages  fixed  therein  should  never  be 
changed  without  the  consent  of  the  corporation,  a  subse- 
quent alteration  of  the  rule  of  damages,  whether  by  special 
statute  amending  the  charter  of  the  corporation  in  question, 
or  by  the  general  laws  applicable  to  condemnation  proceed- 
ings, or  by  the  constitution  of  the  state  itself,  could  prob- 
ably not  be  enforced  against  the  corporation  without 
impairing  the  obligation  of  a  contract  in  violation  of  article 
I,  section  10  of  the  constitution  of  the  United  States,  unless 
it  should  be  held  that  such  a  charter  was  beyond  the  power 
of  a  state  legislature  to  grant,  tieing,  as  it  would,  the  hands 
of  its  successors.  Such  a  question  does  not  seem  to  have 
arisen  and  is  not  likely  to  arise. 

A  charter  authorizing  a  corporation  to  exercise  the 
power  of  eminent  domain,  but  containing  no  specific  pro- 
vision that  the  rule  of  damages  then  in  force  should  forever 

not     the    order     which     does     the  its  limitation  it  at  least  reserves  to 

damage.  '  the  legislature  the  right  to   make 

California. —  Eachus  v.  Los  Ange-  any   reasonable   amendments   regu- 

les,  etc.,  By.  Co.,  103  Cal.   621,  37  latlng  the  mode  in  which  the  fran- 

Pac.  750,  42  Am.  St.  Rep.  149.  chise    shall    be    used    and    enjoyed 

Illinois. —  Bloomington  v.  Pollock,  which  do  not  defeat  or  essentially 

141  111.  346,  31  N.  E.  146.  impair  the  object  of  the  grant  or 

Missouri. —  St.  Louis  v.  Lang,  131  take  away  any  property  or  rights 

Mo.  412,  33  S.  W.  54.  which  have  become  vested  under  a 

Pennsylvania. —  Ogden    v.    Phila-  legitimate   exercise   of   the   powers 

delphia,   143   Pa.   430,   22  Atl.   694;  granted."     Shields  v.  Ohio,  95  TJ.  S. 

O'Brien    v.    Philadelphia,    150    Pa.  319,  24  L.  ed.  357.     "  The  power  of 

589,  24  Atl.  1047,  30  Am.  St.  Rep.  alteration    and    amendment    is    not 

g32.  without  limit.    The  alterations  must 

Virginia. —  Swift       v.       Newport  be  reasonable;  they  must  be  made 

News,  105  Va.  108,  52  S.  E.  821,  3  in    good    faith,    and    be    consistent 

L.  R.'a.  (N.  S.)  404.  with  the   scope  and   object   of   the 

West  Virginia. —  Johnson  v.  Par-  act  of  incorporation."    See  also  East 

kersburg    16   W.   Va.    402,   37   Am.  Saginaw,  etc.,  Co.  v.  East  Saginaw, 

Eep   779.  13  Wall.  (TJ.  S.)  373,  20  L.  ed.  611; 

30    Parker  v.  Metropolitan  R.  Co.,  Wisconsin,  etc..  Ry.  Co.  v.  Powers, 

109  Mass.  506.    "  Whatever  may  be  191  TJ.  S.  379,  48  L.  ed.  229. 
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remain  unchanged,  is  not  a  contract  that  the  general  laws 
relating  to  damages  will  not  be  altered,  and  consequently 
a  change  in  the  general  laws  or  in  the  constitution  of  the 
state  extending  the  recovery  of  damages  has  been  held  con- 
stitutionally applicable  to  a  previously  chartered  corpora- 
tion.31 A  distinction  such  as  that  suggested  above  has  been 
actually  drawn  between  an  exemption  from  taxation  con- 
tained in  a  charter  and  one  granted  by  the  general  laws  in 
force  when  the  charter  is  issued.  The  former  is  a  contract 
and  irretractible,32  the  latter  is  not.33 

The  question  whether  the  rule  of  damages  caused  by 
taking  land  for  the  public  use  could  be  altered  against  the 
interests  of  existing  corporations  was  an  important  one  in 
the  states  which  adopted  a  constitutional  amendment 
requiring  compensation  for  property  damaged.34  If  the 
decision  had  been  the  other  way  previously  chartered 
corporations  would  have  been  forever  exempt  from  the 
application  of  the  amendment. 


31.  Pennsylvania  E.  R.  Co.  v.  Mil- 
ler, 132  U.  S.  75,  33  L.  ed.  267. 
"Although  it  may  have  been  the  law 
in  respect  to  the  defendant,  prior 
to  the  constitution  of  1873,  that 
under  its  charter  and  the  statutes 
in  regard  to  it,  it  was  not  liable  for 
such  consequential  damages,  yet 
there  was  no  contract  in  that  char- 
ter or  in  any  statute  in  regard  to 
the  defendant,  prior  to  the  constitu- 
tion of  1873,  that  it  should  always 
be  exempt  from  such  liability  or  that 
the  state,  by  a  new  constitutional 
provision,  or  the  legislature,  should 
not  have  power  to  impose  such  lia- 
bility upon  it,  in  cases  which  should 
arise  after  the  exercise  of  such 
power.  But  the  defendant  took  its 
original  charter  subject  to  the  gen- 
eral law  of  the  state,  and  to  such 
changes  as  might  be  made  in  such 
general  law,  and  subject  to  future 
constitutional  provisions  or  future 
general  legislation,  since  there  was 
no  prior  contract  with  the  defend- 
ant, exempting  it  from  liability  to 
such   future   general    legislation    in 


respect  of  the  subject-matter  in- 
volved."    See  also 

United  States. —  McElroy  v.  Kan- 
sas City,  21  Fed.  237. 

Ioiva. —  Rodemacher  v.  Milwau- 
kee, etc.,  Ry.  Co.,  41  Iowa  297,  20 
Am.  Rep.  592 ;  Drady  v.  Des  Moines, 
etc.,  R.  R.  Co.,  57  Iowa  393,  10 
N.   W.   754. 

Michigan. —  Taylor  v.  Bay  City 
St.  R.  R.  Co.,  80  Mich.  77,  45  N.  W. 
395. 

Missouri. — Ver  Steeg  v.  Wabash 
R.  R.  Co.,  250  Mo.  61,  156  S.  W. 
689. 

Pennsylvania. —  Pennsylvania  R. 
R.  Co.  v.  Duncan,  111  Pa.  352,  5 
Atl.  742. 

32.  State  Bank  of  Ohio  v.  Knoop, 
16  How.  (U.  S.)  369,  385,  14  L.  ed. 
977;  Mobile,  etc.,  R.  R.  Co.  v.  Ten- 
nessee, 153  U.  S.  486,  38  L.  ed.  793. 

33.  Providence  Bank  v.  Billings, 
4  Pet.  (U.  S.)  514,  563,  7  L.  ed.  939; 
East  Saginaw,  etc.,  Co.  v.  East  Sag- 
inaw, 13  Wall.  (U.  S.)  373,  20  L.  ed. 
611. 

34.  Supra,  §  311. 
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§  350.  Rights  in  Respect  to  Procedure. 

Another  and  milder  application  of  the  doctrine  that  cor- 
porations chartered  while  the  general  statutes  are  favor- 
able have  no  constitutional  right  that  such  laws  remain 
unchanged,  and  like  other  citizens  hold  their  property  and 
enjoy  their  rights  and  privileges  subject  to  changes  in  the 
general  laws  of  the  state,  is  the  rule  that,  so  far  as  the 
rights  of  the  condemning  party  are  concerned,  the  pro- 
cedure in  obtaining  compensation  for  property  taken  by 
eminent  domain  may  be  changed  at  will  by  the  legislature,35 
provided  only  that  the  new  method  must  constitute  due 
process  of  law.  In  ascertaining  the  measure  of  compensa- 
tion the  owner  and  the  party  condemning  the  land  stand  on 
an  equal  footing  and  the  latter  is  equally  entitled  to  notice 
of  the  hearing,36  to  an  impartial  tribunal  and,  in  those  states 
in  which  a!  jury  is  required,  to  a  trial  by  jury.37  A  corpora- 
tion is  not  estopped,  by  instituting  proceedings  under  a 
statute  to  take  land  by  eminent  domain,  from -contending 


35.  United  States.  —  Baltimore, 
etc.,  R.  R.  Co.  v.  Nesbit,  10  How. 
395,  13  L.  ed.  469. 

Illinois. —  Mitchell  v.  Illinois,  etc., 
R.  R.  Co.,  68  111.  286. 

'Indiana. —  Cincinnati,  etc.,  R.  R. 
Co.  v.  Clifford,  113  Ind.  460,  15 
N.   E.   524. 

Kentucky. —  Treacy  v.  Elizabeth- 
town,  etc.,  R.  R.  Co.,  85  Ky.  270,  3 
S.   W.   168. 

Maine. —  Cowan  v.  Penobscot  R. 
R.  Co.,  44  Me.  140. 

Minnesota. — In  re  Duluth  Ter- 
minal Ry.  Co.,  113  Minn.  459,  130 
N.  W.  18. 

Missouri. —  St.  Joseph,  etc.,  R.  R. 
Co.  v.  Shambaugh,  106  Mo.  557,  17 
S.  W.  581. 

New  Hampshire — Farnum's  Peti- 
tion, 51  N.  H.  376. 

New  Jersey. —  United  R.  R.  etc., 
Co.  v.  Weldon,  47  N.  J.  L.  59,  54 
Am.  Rep.  114. 

Pennsylvania. —  Long's  Appeal,  87 
Pa.   114. 

South  Carolina. —  McCrea  v.  Port 
Royal  R.  R.  Co.,  3  S.  C.  381,  16 
Am.  Rep.  729 


Washington. — Northern  Pacific  R. 
R.  Co.  v.  Haas,  2  Wash.  376,  26 
Pac.  869. 

West  Virginia. —  Chesapeake,  etc., 
R.  R.  Co.  v.  Patton,  9  W.  Va.  648. 

Wisconsin. —  Sherman  v.  Milwau- 
kee, etc.,  R.  R.  Co.,  40  Wis.  645. 

36.  Arkansas. —  Cairo,  etc.,  R.  R. 
Co.  v.  Trout,  32  Ark.  17. 

Maine. — Atlantic,  etc.,  R.  R.  Co. 
v.  Cumberland  County  Commission- 
ers, 51  Me.  36;  In  re  Williams,  59 
Me.  517. 

Massachusetts. — In  re  Hinckley, 
15  Pick.  447;  Walker  v.  Boston  & 
Maine  R.  R.,  3  Cush.  1. 

But  the  condemnor  is  not  entitled 
to  notice  of  the  time  when  the  tri- 
bunal is  selected.  State  v.  Grand 
Island,  etc.,  R.  R.  Co.,  31  Neb.  209, 
47  N.  W.  857. 

37.  Chicago,  etc.,  R.  R.  Co.  v. 
Elliott,  108  Mo.  321,  18  S.  W.  901; 
Chicago,  etc.,  R.  R.  Co.  v.  McGrew, 
113  Mo.  390,  21  S.  W.  201;  South 
Carolina  Western  Ry.  Co.  v.  Ellen, 
95  S.  C.  68,  78  S.  E.  963,  Ann.  Cas. 
1915  B  1042. 
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that  the  procedure  provided  by  such  statute  for  determin- 
ing damages  is  unconstitutional,  as  the  portion  of  the  stat- 
ute relating  to  the  procedure  for  determining  damages  is 
clearly  separable  from  the  remainder  of  the  act.38 

Ordinarily  a  corporation  chartered  at  a  time  when  the 
laws  provided  that  land  might  be  taken  for  a  certain  public 
use  would  have  no  standing  to  complain  if  such  laws  were 
repealed;  but  it  has  been  held  that  a  foreign  corporation, 
which  by  complying  with  the  laws  of  the  state  has  been 
invested  with  the  power  of  eminent  domain  and  has  begun 
its  takings,  cannot  be  driven  out  of  the  state  without  violat- 
ing the  provision  of  the  federal  constitution  which  prohibits 
the  impairment  of  the  obligation  of  contracts.39 

Just  how  far  the  fact  that  a  corporation  has  been 
entrusted  with  the  power  of  eminent  domain  justifies  the 
legislature  in  depriving  it  of  actually  vested  property  rights 
under  the  pretense  of  a  mere  change  in  the  owner's  remedy 
is  an  interesting  question.  It  has  been  held  that  when  the 
corporation  which  has  taken  the  land  is  successfully  main- 
taining a  purely  technical  defense  against  paying  for  it, 
the  legislature  may  pass  a  law,  applicable  even  to  pending 
cases,  that  the  technicality  in  question  shall  no  longer  con- 
stitute a  bar.40  So  also  when  the  period  provided  by  statute 
for  the  filing  of  claims  for  compensation  for  injury  to  land 
by  the  exercise  of  eminent  domain  has  already  expired,  a 
statute  extending  the  period  of  limitations  has  been  sus- 
tained in  a  jurisdiction  in  which  the  removal  of  the  statu- 
tory bar  in  purely  private  cases  would  be  held  invalid.41 
In  both  these  cases  property,  namely  money,  which  the  cor- 
poration was  legally  entitled  to  retain  was  taken  from  it, 
and  the  court  does  not  attempt  to  obscure  the  fact  by  vague 
and  cloudy  phrases,  but  holds,  considering  that  no  injustice 
was  done,  that  the  owner's  error  was  but  slight,  that  the 

38.  South  Carolina  Western  Ry.  Co.,  181  Mass.  383,  63  N.  B.  916; 
Co.  v.  Ellen,  95  S.  C.  68,  78  S.  E.  Campbell  v.  Holt,  115  U.  S.  620,  29 
963,  Ann.  Cas.  1915  B  1042.  L.    ed.    483,   holds    that   the   Four- 

39.  Hagerla  v.  Mississippi  River  teenth  Amendment  does  not  prevent 
Power  Co.,  202  Fed.  776.  the  removal  of  the  bar   of  limita- 

40.  Danforth  v.  Groton  Water  tions  from  a  personal  debt,  but  the 
Co.,  178  Mass.  472,  59  N.  E.  1033,  reasoning  of  the  ease  would  prob- 
86  Am.  St.  Rep.  479.  ably  not  be  approved  in  interpreting 

41.  Dunbar  v.  Boston,  etc.,  R.  R-  some  of  the  state  constitutions. 
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corporation  has  been  given  a  public  trust,  and  that  such 
so-called  remedial  statutes  have  in  one  way  or  another  been 
sustained  by  the  courts  for  many  generations,  that  the 
taking  was  not  in  violation  of  the  constitution. 

§  351.  Taking  of  Property  Acquired  by  Eminent  Domain 
for  a  Different  Public  Use. 

A  corporation  which  has  taken  land  by  eminent  domain 
under  legislative  authority  and  devoted  it  to  the  public  use 
has  thereby  acquired  no  immunity  from  the  condemnation 
of  such  property  for  some  other  public  use  which  a  subse- 
quent legislature  may  deem  of  greater  importance,  even  if 
the  earlier  undertaking  is  wholly  wiped  out.  Such  a  taking 
is  not  objectionable  as  impairing  the  obligation  of  the 
charter  of  the  first  corporation.  This  point  was  decided  in 
Massachusetts  in  1840  in  the  leading  case  of  Boston  Water 
Power  Co.  v.  Boston  &  Worcester  Railroad  Co.;42  the  same 
decision  was  reached  a  few  years  later  by  the  Supreme 
Court  of  the  United  States  43  and  the  rule  laid  down  in  these 
two  cases  has  since  then  been  invariably  followed.44    In 

42.  23  Pick.   (Mass.)   360.  Delaware. —  Clendaniel  v.  Conrad, 

43.  West  Kiver  Bridge  Co.  v.  Dix,  3  Boyce  549,  83  Atl.  1036,  Ann. 
6  How.   (TJ.  S.)   507,  12  L.  ed.  535.  Cas.  1915  B  968. 

44.  United  States.  —  Richmond,  Georgia.  —  Atlanta  University  v. 
etc.,  R.  E.  Co.  v.  Louisa,  etc.,  R.  R.  Atlanta,  93  Ga.  468,  21  S.  E.  74; 
Co.,  13  How.  71,  83,  14  L.  ed.  55;  Augusta  v.  Georgia  R.  R.,  etc.,  Co., 
Long  Island  Water  Supply  Co  v.  98  Ga.  161,  26  S.  E.  499. 
Brooklyn,  166  TJ.  S.  685,  691,  41  Illinois. —  Illinois,  etc.,  Canal  Co. 
L.  ed.  1165,  1167,  affirming  Re  v.  Chicago,  etc.,  R.  R.  Co.,  14  111. 
Brooklyn,  143  N.  Y.  596,  38  N.  E.  314;  Chicago,  etc.,  R.  R.  Co.  v. 
983,  26  L.  R.  A.  270.  Lake,  71  111.  339;  Lake  Shore,  etc., 

Alaoam a.— Alabama,   etc.,    R.    R.  Ry.  Co.  v.  Chicago,  etc.,  R.  R.  Co., 

Co.  v.  Kenney,  39  Ala.  307;  Annis-  97  111.  506. 

ton,  etc.,  R.  R.  Co.  v.  Jacksonville,  Indiana. —  Lafayette  Plank  Road 

etc.,  R.  R.  Co.,  82  Ala.  297,  300,  2  Co.  v.  New  Albany,  etc.,  R.  R.  Co., 

So.  710 ;  Cloverdale  Homes  v.  Clo-  13  Ind.  90,  74  Am.  Dec.  246 ;  Cross- 

verdale,  182  Ala.  419,  62  So.  712.  ley  v.   O'Brien,   24   Ind.   325,    329; 

California.—  Southern   Pacific  R.  Terre  Haute  v.  Evansville,  etc.,  R. 

R.  Co.  v.  Southern  California  R.  R.  R.  Co.,  149  Ind.  180,  46  N.  E.  77, 

Co.,  Ill  Cal.  221,  43  Pac.  602.  37  L.  R.  A.  189. 

Connecticut.—  Enfield  Toll  Bridge  Iowa.—  Chicago,  etc.,  R.  R.  Co.  v. 

Co    v   Hartford,  etc.,  R.  R.  Co.,  17  Starkweather,     97     Iowa     159,     66 

Conn.    40,   42   Am.   Dec.   716;   New  N.  W.  87,  31  L.  R.  A.  183,  59  Am. 

York,  etc.,  R.  R.  Co.  v.  Boston,  etc.,  St.  Rep.  404. 

R.  R.  Co.,  36  Conn.  196,  198  ;  Ever-  Louisiana. —  Canal,  etc.,  R.  R.  Co. 

green  Cemetery  Association  v.  New  v.  Crescent  City,  etc.,  R.  R.  Co.,  44 

Haven,  43  Conn.  234,  21  Am.  Rep.  La.   Ann.   485,    10    So.   888,   4   Am. 

643  Elect.  Cas.  13. 
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fact,  the  courts  have  gone  much  farther  and  held  that  the 
legislature  cannot,  even  by  specific  enactment,  clothe  the 
property  of  a  corporation  with  exemption  from  subse- 
quently authorized  condemnation.     The  power  of  eminent 


Maine.  —  Belfast  Academy  v. 
Salmon,  11  Me.  109 ;  State  v.  Noyes, 
47  Me.  189,  206. 

Maryland.  —  Bellona  Company's 
Case,  3  Bland  442;  Baltimore,  etc., 
Turnpike  Co.  v.  Union  Ry.  Co.,  35 
Md.  224,  6  Am.  Rep.  397. 

Massachusetts.  —  Wellington,  Pe- 
titioner, 16  Pick.  87,  27  Am.  Dec. 
631;  Central  Bridge  Co.  v.  Lowell, 
4  Gray  474;  Eastern  R.  R.  Co.  v. 
Boston,  etc.,  R.  R.,  Ill  Mass.  125, 
15  Am.  Rep.  13. 

Michigan. —  Toledo,  etc.,  Ry.  Co. 
v.  Detroit,  etc.,  R.  R.  Co.,  62  Mich. 
564,  29  N.  W.  500,  4  Am.  St.  Rep. 
875. 

Minnesota.  —  St.  Paul  Union 
Depot  Co.  v.  St.  Paul,  30  Minn.  359. 

Missouri. —  Kansas  City,  etc.,  R. 
R.  Co.  v.  Kansas  City,  etc.,  R.  R. 
Co.,  118  Mo.  599,  24  S.  W.  478; 
St.  Louis,  etc,  R.  R.  Co.  v.  Hannibal 
Union  Depot  Co.,  125  Mo.  82,  28 
S.  W.  483;  Kansas,  etc.,  R.  R.  Co. 
v.  Northwestern  Coal,  etc.,  Co.,  161 
Mo.  288,  61  S.  W.  684,  51  L.  R.  A. 
936,  84  Am.  St.  Rep.  717. 

New  Hampshire.  —  Backus  v. 
Lebanon,  11  N.  H.  19,  35  Am.  Dec. 
466 ;  Northern  R.  R.  Co.  v.  Concord, 
etc.,  R.  R.  Co.,  27  N.  H.  183 ;  Opin- 
ion of  the  Justices,  66  N.  H.  629, 
645,  33  Atl.  1076. 

New  Jersey. —  Black  v.  Delaware, 
etc.,  Canal  Co.,  24  N.  J.  Eq.  455; 
Newark  v.  Watson,  56  N.  J.  L.  667, 
29  Atl.  487,  24  L.  R.  A.  843 ;  Plain- 
field  Union  Water  Co.  v.  Plainfield, 
83  N.  J.  L.  332,  85  Atl.  321. 

New  York.—  Sixth  Ave.  R.  R.  Co. 
v.  Kerr,  72  N.  Y.  333;  In  re  New 
York,  etc.,  R.  R.  Co.,  99  N.  Y.  12, 
1  N.  E.  27;  Matter  of  Board  of 
Street  Opening,  133  N.  Y.  329,  31 
N.  E.  102,  16  L.  R.  A.  180,  28  Am. 
St.  Rep.  640. 

North  Carolina. —  North  Carolina, 
etc.,  R.  R.  Co.  v.  Carolina  Central 
Ry.  Co.,  83  N.  C.  489. 

Ohio. —  Giesy  v.  Cincinnati,  etc., 
R.  R.  Co.,  4  Ohio  St.  308;  Little 


Miami,  etc.,  R.  R.  Co.  v.  Dayton,  23 
Ohio  St.  510;  Kinsman  St.  Ry.  Co. 
v.  Broadway,  etc.,  St.  Ry.  Co.,  36 
Ohio  St.  239. 

Oregon. —  Oregon  Cascade  R.  R. 
Co.  v.  Bailey,  3  Ore.  164. 

Pennsylvania. —  Philadelphia,  etc., 
Ry.  Co.'s  Appeal,  102  Pa.  123 ;  Har- 
risburg,  etc.,  Road  Co.  v.  Harris- 
burg,  etc.,  Ry.  Co.,  177  Pa.  585,  35 
Atl.  850,  34  L.  R.  A.  439;  Scranton 
Gas,  etc.,  Co.  v.  Northern  Coal,  etc., 
Co.,  192  Pa.  80,  43  Atl.  470,  73  Am. 
St.  Rep.  798. 

South  Dakota. — Winona,  etc.,  R. 
R.  Co.  v.  Watertown,  4  S.  D.  323, 
56  N.  W.  1077. 

Tennessee. —  Nashville,  etc.,  Turn- 
pike Co.  v.  Davidson  County,  106 
Tenn.  258,  61  S.  W.  68. 

Texas. —  State  v.  Southern  Pa- 
cific Ry.  Co.,  24  Tex.  127;  Fort 
Worth  St.  Ry.  Co.  v.  Queen  City 
R.  R.  Co.,  71  Tex.  165,  9  S.  W.  94. 

Vermont. — Armington  v.  Barnet, 
15  Vt.  745,  40  Am.  Dec.  705 ;  White 
River  Turnpike  Co.  v.  Vermont  Cen- 
tral R.  R.  Co.,  21  Vt.  590. 

Virginia. —  Tuckahoe  Canal  Co.  v. 
Tuckahoe,  etc.,  R.  R.  Co.,  11  Leigh 
42,  76,  36  Am.  Dec.  374;  James 
River,  etc.,  Co.  v.  Thompson,  3 
Gratt.  270. 

Washington. —  Samish  River 
Boom  Co.  v.  Union  Boom  Co.,  32 
Wash.  586,  73  Pac.  670;  Tacoma  v. 
Nisqually  Power  Co.,  57  Wash.  420, 
107  Pac.  199. 

Contra,  South  Park  Commis- 
sioners v.  Ward,  248  111.  299, 
93  N.  E.  910,  21  Ann.  Cas.  217, 
holding  that  when  land  had  been 
dedicated  for  a  public  park,  the 
legislature  could  not  constitutionally 
authorize  the  erection  of  a  museum 
therein,  even  if  provision  was  made 
for  condemning  the  rights  of  the 
dedicators.  This  case  seems  wholly 
inconsistent  with  the  decisions  cited 
above,  and  with  the  general  under- 
standing of  the  nature  of  the  power 
of  eminent  domain. 
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domain  is  inalienable;45  none  of  the  essential  attributes  of 
sovereignty  can  be  even  partially  bargained  away,  and  one 
legislature  cannot  tie  the  hand  of  its  successors  or  restrict 
their  power  to  perform  the  functions  allotted  them  by  the 
constitution.  A  statutory  provision  that  the  power  of 
eminent  domain  shall  not  in  whole  or  in  part  at  any  future 
time  be  exercised  is  therefore  invalid.46 


§  352.  Property  already  Devoted  to  the  Public  Use  can- 
not be  Taken  for  the  same  Use. 

Property  of  a  private  corporation  devoted  to  a  public 
use,  although  not  clothed  with  a  specific  exemption  from 
subsequent  condemnation,  cannot  be  taken  to  be  used  in  the 
same  manner  for  the  same  purpose  by  a  different  corpora- 
tion, even  by  express  enactment  by  the  legislature.47    Such 


45.  Supra,  §  22. 

46.  Fertilizing  Co.  v.  Hyde  Park, 
97  U.  S.  659,  24  L.  ed.  1036;  as  to 
the  necessity  for  special  authority 
from  the  legislature  to  justify  the 
taking  of  land  already  in  public  use 
for  a  different  use,  see  infra, 
§§  361-364  inc. 

47.  Boston  Water  Power  Co.  v. 
Boston,  etc.,  E.  R.  Co.,  23  Pick. 
(Mass.)  360.  In  this  case  the  court 
said  through  Shaw,  C.  J. :  "  If  it 
is  suggested,  that  under  this  claim 
of  power,  the  legislature  might  au- 
thorize a  new  turnpike,  canal  or 
railroad  on  the  same  line  with  a 
former  one  to  its  whole  extent,  we 
think  the  proper  answer  is,  that 
such  a  measure  would  be,  substan- 
tially and  in  fact,  under  whatever 
color  or  pretence,  taking  the  fran- 
chise from  one  company  and  giving 
It  to  another,  in  derogation  of  the 
first  grant,  not  warranted  by  the 
right  of  eminent  domain,  and  incom- 
patible with  the  nature  of  legisla- 
tive power.  In  that  case  the  object 
would  be  to  provide  for  the  public 
the  same  public  easement,  which  is 
already  provided  for  and  secured  to 
the  public,  by  the  public  grant,  and 
for  which  there  could  be  no  public 
exigency.  Such  a  case  therefore 
cannot  be  presumed."  Cary  Library 
v.  Bliss,  151  Mass.  364,  25  N.  B.  92, 


7  L.  R.  A.  765.  A  statute  author- 
ized the  taking  by  a  corporation  of 
a  free  public  library  from  trustees 
under  the  will  of  the  donor.  It 
was  held  invalid,  the  court  saying: 
"The  only  statement  of  the  use  to 
which  the  property  is  to  be  put  is 
found  in  the  provision  of  the  stat- 
ute *  *  *  that  it  is  '  to  be  held 
and  applied  by  the  corporation  in 
the  same  manner  as  if  held  by  said 
trustees.'  The  question,  arises, 
whether  taking  property  from  one 
party,  who  holds  it  for  a  public  use, 
by  another,  to  hold  it  in  the  same 
manner  for  precisely  the  same  pub- 
lic use,  can  be  authorized  under  the 
constitution.  Can  such  a  taking  be 
founded  on  a  public  necessity?  It 
is  unlike  taking  for  a  public  use 
property  which  is  already  devoted 
to  a  different  public  use.  There 
may  be  a  necessity  for  that.  In  the 
first  case,  the  property  is  already 
appropriated  to  a  public  use  as  com- 
pletely in  every  particular  as  it  is 
to  be.  Can  the  taking  be  found  to 
be  for  the  purpose  which  must 
exist  to  give  it  validity?  In  every 
case  it  is  a  judicial  question 
whether  the  taking  is  of  such  a 
nature  that  it  is  or  may  be  founded 
on  a  public  necessity.  If  it  is  of 
that  nature,  it  is  for  the  legislature 
to  say  whether  in  a  particular  case 
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an  act  would  constitute  the  ' '  taking  of  the  property  of  A 
and  giving  it  to  B  "  —  the  favorite  example  used  by  those 
who  believe  in  inherent  limitations  on  legislative  power  of 
an  act  invalid  because  spoliation  and  not  legislation,  and  by 
those  who  rely  only  on  limitations  found  in  the  constitu- 
tion itself  of  what  does  not  constitute  due  process  of  law.48 
Such  an  act  may  also  be  said  to  be  unconstitutional  because 
no  public  use  is,  and  no  public  necessity  can  be,  subserved 
by  the  transfer.49  This  rule  is,  however,  construed  with 
great  strictness.  There  is  no  question  but  that  property 
may  be  taken  to  be  used  for  the  same  purpose  in  a  different 
manner ;  the  location  of  a  turnpike  may  be  taken  for  a  rail- 
road between  the  same  terminals,50  for  though  the  purpose 
of  both  the  undertakings  is  to  accommodate  travel  between 
the  same  places,  the  manner  of  carrying  out  the  undertak- 
ing is  different.  The  converse  of  this  proposition  is  gen- 
erally supposed  to  be  true ;  property  can  be  taken  to  be  used 
in  the  same  manner  for  a  different  purpose;  one  railroad 
may  be  authorized  to  condemn  the  use  of  the  tracks  of 
another  railroad  if  the  terminals  of  the  two  railroads  are 
not  the  same  and  the  younger  corporation  carries  travelers 

the  necessity  exists.  We  are  of  opin-  our  institutions)   is  not  within  the 

ion  that  the  proceeding  authorized  domain  of  legislative  power.   *    *    * 

by  the  statute  was  in   its  nature  It  is  essential  that  the  new  use  be 

merely  a  transfer  of  property  from  a  different  use,  and  also  that  the 

one  party  to  another,  and  not  an  change  from  the  present  use  to  the 

appropriation  of  property  to  public  new  use  be  for  the  benefit  of  the 

use,   nor  a  taking  which  was,   or  public.     Whether   the  new  use  be 

which  could  be  found  by  the  leglsla-  different  from  the  present  use  is  a 

ture  to  be,  a  matter  of  public  neces-  judicial  question  which  the  courts 

sity."    Lake  Shore,  etc.,  Ry.  Co.  v.  may  decide.     But  where  the  new 

Chicago,  etc.,  Ey.  Co.,  97  111.  506.  use,  ia  its  nature,  may  be  a  public 

It  is  insisted,  "  that  where  property  benefit,  whether  the  change  will  he 

has   already   been   appropriated  to  for  the  benefit  of  the  public  is  a 

public  use  and  is,  in  fact,  in  such  political  question."     See  also  Starr 

use  in  the  hands  of  one  corporation,  Burying    Ground    Assn.    v.    North 

it,  cannot  be  rightfully  taken  away  Lane  Cemetery  Assn.,  77  Conn.  83, 

(even  by  the  authority  of  the  Stat-  58  Atl.  457;  State  v.  Pacific  County 

ute  to  that  effect)  from  such  corpo-  Court,  65  Wash.  129,  117  Pac.  755; 

ration,  for  the  purpose  of  subjecting  Kanawha  Central  Ry.  Co.  v.  Brown, 

it  to  the  same  public  use  in  the  71  W.  Va.  738,  77  S.  E.  360. 

hands  of  another  corporation.    This  48.  Wilkinson   v.   Leland,    2   Pet 

position  we  do  not  question.    Where  (U.  S.)  658,  7  L.  ed.  542. 

the  public   use   in   question   is   the  49.  See  supra,  §§  333,  334. 

same,  such  taking  would  undoubt-  50.  Harrisburg,      etc.,      Turnpike 

edly  degenerate  into  a  taking  from  Road  Co.  v.  Harrisburg,  etc.,   Ry. 

one  for  the  mere  purpose  of  giving  Co.,    177   Pa.   585,    35   Atl.   850,   34 

to  another  which  we  hold    (under  L.  R.  A.  439. 


976  The  Law  of  Eminent  Domain.  §  352 

between  places  not  connected  by  the  older.  The  purposes 
of  the  two  undertakings  are  different,  although  the  manner 
of  travel  is  the  same. 

In  a  number  of  comparatively  early  cases  it  was  assumed 
or  decided  that  one  street  railway  might  condemn  the  joint 
use  of  the  tracks  of  another  over  part  of  its  route  upon 
payment  of  just  compensation,51  but  the  objection  that  this 
was  a  taking  for  the  same  use  was  not  considered.  Perhaps 
the  subjection  of  private  rights  in  the  streets  to  uncompen- 
sated destruction  in  behalf  of  public  travel52  made  mere 
joint  use  seem  a  trivial  injury;  but  it  is  unquestioned  that 
a  street  railway  company  owns  its  rails ; 53  a  rival  company 
which  enters  upon  them  and  puts  them  to  use  "  takes  " 
them  in  the  constitutional  sense;  and  such  a  taking  can 
only  be  made  for  the  public  use.  These  cases  are,  therefore, 
authority  for  the  proposition  that  property  may  be  taken 
to  be  used  in  the  same  manner  for  a  different  purpose,  and 
that  travelers  whose  path  coincides  over  part  of  their  jour- 
ney only  are  traveling  with  different  purposes,  although 
the  fact  that  these  points  were  not  discussed  may  lessen  the 
weight  of  the  decisions.  In  an  Illinois  case 54  the  right  of  a 
steam  railroad  to  condemn  part  of  the  tracks  of  another 
steam  railroad  was  challenged  on  the  ground  that  the  use 
was  the  same,  but  the  court  said : 

51.  Louisiana. —  Canal,  etc.,  R.  R.  occupied  by  another  railroad  for 
Co.  v.  Crescent  City,  etc.,  R.  R.  Co.,  depot  grounds.  The  statute  was  sus- 
44  La.  Ann.  465,  10  So.  888,  4  Am.  tained,  the  court  saying :  "  It  is 
Elect.  Cas.  13.  sal<*  that  the  land  in  question  has 

Maryland. —  Pennsylvania  R.  R.  already  been  appropriated  to  a  pub- 
Co.  v.  Baltimore,  etc.,  R.  R.  Co.,  60  lie  use  under  the  provisions  of  law, 
Md.  263.  and  that  i11  tDe  exercise  of  the  right 

Massachusetts. —  Metropolitan  Ry.  of  eminent  domain,  the  state  cannot 

Co.  v.  Quincy  Ry.  Co.,  12  Allen  262.  legally  give  to  one  railroad  corpora- 

New  York. —  Sixth  Ave.  R.  R.  Co.  tion  power  to  take  from  another  the 

v.  Kerr   72  N.  Y.  330.  exclusive  use  of  land  to  be  devoted 

Ohio.—  Toledo,  etc.,  Ry.  Co.  v.  To-  to  identically  the  same  public  use; 

ledo,  etc.,  Ry.  Co.,  5  Ohio  St.  603.  that  this  would  be  to  destroy  vested 

52.  See  supra,  §  127.  rights  and  impair  the  contract  con- 
53!  See  supra,  §  127.  tained  in  its  charter.  But  it  has 
54  Lake  Shore,  etc.,  Ry.  Co.  v.  often  been  declared  by  this  court 

Chicago,  etc.,  Ry.  Co.,  97  111.  506.  that  there  is  no  such  limitation  on 

In  Eastern  R.  R.  Co.  v.  Boston,  etc.,  the  authority   of   the  legislature." 

R  R ,  111  Mass  125,  15  Am.  Rep.  13,  See  also   Toledo,   etc.,   Ry.   Co.   v. 

it  appeared  that  one  railroad  at-  Detroit,  etc..  R.  R.   Co.,   62  Mich, 

tempted    under   express   legislative  564,  29  N.  W.  500,  4  Am.  St.  Rep. 

authority  to  take  for  a  depot  land  875. 
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"  The  new  use  in  the  case  at  bar  may  he  a  public  ben- 
efit, and  clearly  it  is  not  the  same  use.  By  the  present 
use  the  public  has  the  benefit  of  an  easement  upon  these 
premises  for  the  passage  of  freight  and  passengers 
along  the  lines  already  constructed,  leading  to  and 
from  certain  points  and  regions  of  country.  By  the 
new  use  *  *  *  the  public  will  have  the  benefit  of 
an  easement  upon  these  premises  for  the  passage  of 
freight  and  passengers  along  another  and  an  addi- 
tional line  leading  to  and  from  certain  other  and  dif- 
ferent points  and  regions.  *  *  *  It  is  error  to 
assume  *  *  *  that  the  present  use  and  the  proposed 
use  are  necessarily  identical,  merely  because  the  prop- 
erty is  now  used  '  for  railroad  purposes  '  and  the  new 
use  is  also  to  be  '  for  railroad  purposes.'  One  use  for 
railroad  purposes  may  differ  essentially  from  another 
use  for  railroad  purposes." 

Notwithstanding  the  force  of  this  reasoning,  in  a  recent 
Pennsylvania  case,55  it  was  held  that  a  statute  under  which 
one  street  railway  was  attempting  to  condemn  the  right  to 
use  the  tracks  of  another  company  for  a  short  distance 
where  they  passed  over  the  same  road  was  unconstitutional. 
The  court  held  the  taking  could  not  be  for  the  public  use, 
for  the  older  company,  if  the  public  needs  required  it, 
might  use  the  rails  to  the  limit  of  their  capacity;  if  the 
newer  company  were  really  needed  it  might  put  its  tracks 
somewhere  else,  the  court  saying : 

"  The  effect,  the  only  effect  of  this  act  is  to  transfer 
the  property  of  one  private  corporation  to  a  new  one, 
for  the  same  public  use,  both  being  transporters  of 
passengers  for  profit." 

This  decision  seems  unsound.  If  one  railroad  occupied  the 
whole  of  a  mountain  pass,  the  Pennsylvania  court  would 
doubtless  allow  another  railroad  between  different  points, 
which  must  also  pass  through  the  same  gorge,  to  take  the 
joint  use  of  the  passage;86  and  yet  both  roads  would  be 

55.  Philadelphia,  etc.,  St.  Ry.  Co.'s      TJwchlan  St.  Ry.  Co.,  203  Pa.  608, 
Petition,   203   Pa.   354,   53  Atl.   191,       53  Atl.  513. 
followed      in      Commonwealth      v.  56.  Infra,  §  363. 

62 
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transporting  passengers  for  profit  over  the  desired  strip  of 
roadbed.  This  could  not  be  done  by  the  newer  road  unless 
the  use  were  different ;  but  if  it  is  conceded  that  the  use  is 
different  it  could  constitutionally  be  done  on  a  plain  as 
well  as  in  a  mountain  gorge,  for  it  is  for  the  legislature  and 
not  for  the  courts  to  decide  when  eminent  domain  should 
be  employed  and  what  site  should  be  condemned.57  It  does 
not  seem  likely  that  the  Pennsylvania  case  will  be  followed 
in  other  jurisdictions.  The  point  involved  is  not  of  such 
great  practical  importance  as  it  would  appear  to  be,  because 
it  is  provided  in  the  charters  of  most  street  railways  or  by 
the  general  laws  in  force  when  their  charters  were  granted 
that  the  joint  use  of  their  tracks  may  be  taken  by  another 
railway  upon  the  payment  of  fair  compensation. 

§  353.  Taking  an  Existing  Plant  for  Municipal  Ownership. 

That  the  legislature  may  authorize  a  municipal  corpora- 
tion to  take  the  property  which  a  private  corporation  has 
acquired  by  eminent  domain  and  devoted  to  the  public  use 
for  its  own  profit,  and  to  carry  on  precisely  the  same  under- 
taking free  of  charge,  is  well  settled.  In  fact  the  leading 
case  of  West  River  Bridge  Co.  v.  Dix,58  which  decided  that 
property  taken  for  one  public  use  might  be  taken  for  another 
involved  the  condemnation  of  a  toll-bridge  for  a  public 
highway.59  But  McLean,  J.,  in  delivering  a  concurring 
opinion  in  that  case  remarked,60 

"  No  state  could  resume  a  charter  under  the  power 
of  appropriation,  and  carry  on  the  functions  of  the  cor- 
poration. A  bank  charter  could  not  be  thus  taken,  and 
the  business  of  the  bank  continued  for  public  purposes. 
Nor  could  this  bridge  have  been  taken  by  the  state  and 
kept  up  by  it  as  a  toll-bridge.  This  could  not  be  called 
an  appropriation  of  private  property  to  public  pur- 
poses. *  *  *  The  use  of  this  bridge,  it  is  contended, 
is  the  same  as  before  the  act  of  appropriation.  But  it 
was  a  toll-bridge  and  by  the  act  it  is  made  free.  The 
use,  therefore,  is  not  the  same." 

57.  Supra,  §  333.  v.  Clarksville,  1  Sneed  (Tenn.)  176, 

58.  6  How.  (U.  S.)  507,  12  L.  ed.  60  Am.  Dec.  143;  Armington  v. 
535  Barnet,  15  Vt.  745,  40  Am.  Dec.  705. 

59.  See  also  to  same  effect,  60.  6  How.  (U.  S.)  507,  537,  12 
Backus  v.  Lebanon,  11  N.  H.  19,  35  L.  ed.  535,  547. 

Am.  Dec.  566 ;  Red  River  Bridge  Co. 
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"When  the  point  was  directly  raised,  however,  the  distinc- 
tion drawn  by  McLean,  J.,  was  not  followed.  In  Long 
Island  Water  Supply  Co.  v.  Brooklyn,61  the  condemnation 
of  the  franchise  and  property  of  a  water  supply  company 
by  a  municipality  was  sustained,  although  it  was  intended 
to  continue  to  charge  the  inhabitants  for  the  use  of  the 
water,  the  court,  through  Brewer,  J.,  saying, 

"  Neither  can  the  power  of  the  state  to  condemn  a 
waterworks  system  depend  upon  the  question  whether 
it  makes  the  supply  of  water  absolutely  free  to  all 
individuals  who  desire  to  use  it.  The  state,  which,  in 
the  first  place,  has  the  power  to  construct  a  water  sup- 
ply system  and  charge  individuals  for  the  use  of  the 
water,  may  condemn  a  system  already  constructed  and 
continue  to  make  such  charge.  This  is  not  turning 
property  from  one  private  corporation  to  another,  but 
taking  property  from  a  private  corporation  and  vesting 
the  title  in  some  municipal  corporation  for  the  public 
use.  It  is  not  essential  to  a  public  use  that  it  be  abso- 
lutely free  and  without  charge  to  anyone." 

And  accordingly,  it  has  been  consistently  held  that  the 
property  of  a  private  corporation  devoted  to  a  public  use 
may  be  taken  by  a  municipal  corporation  to  be  used  for  the 
same  purpose  in  the  same  manner,  for  it  may  enure  to  the 
public  good  that  a  public  enterprise  be  managed  by  the 
public  itself  rather  than  by  a  private  corporation.62 

§  354.  Forfeiture  or  Revocation  of  Charter. 

The  legislature  might  deem  it  to  the  public  advantage  to 
take  a  public  work  from  one  private  corporation  and  bestow 
it  upon  another,  which,  by  reason  of  the  greater  skill  or 
financial  resources  of  its  members,  is  able  to  serve  the 

61.  166  V.  S.  685,  694,  41  L.  ed.  Plainfield,  83  N.  J.  L.  332,  85  Atl. 
1165,  1168.  321. 

62.  Alabama. —  Cloverdale  Homes  New  York.— In  re  Brooklyn,  143 
v.  Cloverdale,  182  Ala.  419,  62  So.  N.  Y.  596,  38  N.  B.  983,  26  L.  R.  A. 
712.  270,    affirmed,    166    U.    S.    685,    41 

New  Hampshire. —  Opinion  of  the  L.  ed.  1165. 
Justices,  66  N.  H.  629,  645,  33  Atl.  Washington.  —  Tacoma     v.     Nis- 

1076.  qually  Power  Co.,  57  Wash.  420,  107 

New  Jersey. —  Brady  v.  Atlantic  Pac.  199. 
City,    53    N.    J.    Eq.    440,    32    Atl.  As  to  the  measure  of  compensa- 

371 ;  Plainfield-TJnion  Water  Co.  v.  tion  in  such  cases,  see  supra,  §  223. 
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public  better.83  It  could  hardly  be  said  that  this  was  a 
sufficient  change  in  the  manner  of  the  use  to  justify  the  tak- 
ing unless  the  new  corporation  was  granted  a  more  exten- 
sive franchise  than  the  old,  and,  while  such  a  transfer  might 
be  for  the  public  good,  it  would  substantially  amount  to  a 
forfeiture  of  the  franchise  of  the  old  corporation  for  mis- 
conduct which,  to  constitute  due  process  of  law,  should 
result  from  judicial  and  not  from  legislative  proceedings. 

When  however  the  franchise  of  a  corporation  is,  by  its 
terms  or  by  the  general  laws  in  force  when  it  was  granted, 
expressly  subject  to  alteration,  amendment  or  repeal,  the 
legislature  may  repeal  it  at  its  pleasure,  for  reasons  good  or 
bad  or  for  no  reason  at  all;  no  right  being  infringed,  the 
motives  of  the  legislature  are  not  material.6*  The  property 
which  such  a  corporation  has  acquired  and  devoted  to  the 
public  use  still  belongs  to  the  corporation  or,  if  its  right 
to  exist  as  a  corporation  has  been  taken  away,  belongs  to 
its  stockholders,  but  as  they  cannot,  without  a  franchise, 
continue  to  carry  on  their  public  enterprise,  their  prop- 
erty may  be  taken  by  eminent  domain  by  another  corpora- 
tion to  be  used  in  the  same  manner  and  for  the  same 
purpose.66  It  is  obviously  for  the  public  use  that  the 
undertaking  be  continued  rather  than  abandoned. 

63.  The    following    extract    from  were  given.     That  in  creating  the 

Greenwood  v.  Freight  Co.,  105  U.  S.  later  corporation,  whose  object  was 

13,  22,  26  L.  ed.  961,  965,  may  have  to  fulfill  a  public  use,  it  could  au- 

some  bearing  on  this  subject.  A  cor-  thorize  it  to  take  such  property  of 

poration,  the  charter  of  which  was  other  corporations  as  might  be  nec- 

subject  to  alteration  and  repeal,  was  essary  to  that  use,  as  well  as  that 

maintaining     a     railroad     in     tun  of  individuals  can  hardly  admit  of 

streets.    The  legislature  repealed  its  question.    *    *    *    The  property  of 

charter  and  provided  tbat  another  corporations,   even   including   their 

corporation  should  take  its  property  franchises,  when  that  is  necessary, 

and    maintain    the    railroad.     The  may  be  taken  for  public  use  under 

court  after  holding  that  the  charter  the  power  of  eminent  domain,  on 

might  be  repealed  for  reasons  good  making  due  compensation."    Citing 

or  bad  added :     "  It  may  well  be  the  cases  holding  the  property  of  a 

supposed,  if  answer  were  required  corporation  engaged  in  public  serv- 

to  the  complainant's  bill,  that  it  was  ice  might  be  taken, 

made  to  appear  that  the  Marginal  64.  Greenwood  v.  Freight  Co.,  105 

Co.  had  shown  its  incapacity  to  ful-  XT.  S.  13,  26  L.  ed.  961 ;  Sprigg  v. 

fill  the  objects  for  which  it  was  ere-  Western  Tel.  Co.,  46  Md.  67 ;  Perrin 

ated,  and  that  another  corporation,  v.  Oliver,  1  Minn.  202 ;  In  re  Newark 

embracing  larger  area,   connecting  Library  Association,  64  N.  J.  L.  217, 

with     more    freight     depots     and  43  Atl.  435. 

wharves    and    with    more    capital,  65.  Greenwood  v.  Freight  Co.,  105 

could  better  serve  the  public  in  the  V.  S.  13,  26  L.  ed.  961. 
matter  for  which  both  franchises 
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§  355.  Grant  of  Authority. 

The  power  to  institute  the  exercise  of  eminent  domain 
resides  under  ordinary  conditions  exclusively  in  the  legis- 
lature.1 In  some  cases  the  legislature  itself  by  the  mere 
enactment  of  a  statute  effects  the  taking  of  certain  land  or 
interests  in  land  for  the  public  use,2  but  ordinarily  the  tak- 
ing of  private  property  involves  so  much  detail  "work  that 
it  is  delegated  to  administrative  officers  or  to  subordinate 
bodies,  to  be  exercised  by  them  either  directly  or  by  means 
of  the  inception  of  judicial  proceedings,  and  there  can  be  no 
doubt  that,  for  proper  purposes,  the  power  of  eminent 
domain  may  be  delegated  to  duly  accredited  agencies.3 

1.  Supra,  §  19.  Virginia.—  Painter  v.  St.  Clair,  98 

2.  See  for  example,  Va.  85,  34  S.  E.  989. 

Georgia. —  Mims  v.  Macon,  etc.,  R.  Wisconsin. —  State    v.    Hogue,    71 

R.  Co.,  3  Kelly  333.  Wis.  384,  36  N.  W.  860. 

Kansas. —  State    v.     Spencer,    53  3.  Thus  in  Brayton  v.  Fall  River, 

Kan.  655,  37  Pac.  174.  124  Mass.  95,  18  Am.  Rep.  470,  the 

Massachusetts. —  Salem,   etc.,  court  said :   " The  legislature  may 

Bridge   Co.   v.   Essex   County,    100  itself  determine  In  the  first  instance 

Mass.  282 ;  American  Unitarian  As-  the  question  of  public  necessity  and 

sociation    v.     Commonwealth,     193  convenience,  or  may  leave  it  to  the 

Mass.  470,  79  N.  E.  878.  adjudication  of  designated  officers 

Wew    7orJe.  —  Mott    v.    Eno,    181  and  tribunals.     The  power  is  most 

N.  T.  346,  14  N.  E.  808.  commonly  and  extensively  exercised 

Pennsylvania.  —  In    re    Towanda  in  the  mode  prescribed  by  general 

Bridge  Co.,  91  Pa.  216.  laws,    administered   by    established 

[981] 


982 


The  Law  op  Eminent  Domain. 


§  355 


When  property  is  taken  by  the  state  itself,  the  power  to 
select  the  land  to  be  taken  and  to  institute  the  proceedings 
to  take  it  is  usually  delegated  by  the  legislature  to  some 
public  official,  or  to  a  commission  appointed  by  the  gov- 
ernor.4 "When  property  is  to  be  taken  for  a  local  public 
purpose  the  power  is  usually  delegated  to  the  municipal 
corporation  or  other  governmental  subdivision  of  the  state 
in  which  the  land  lies,  and  such  delegation  is  unquestion- 
ably within  the  power  of  the  legislature.5  A  municipality 
may  also  be  granted  power  to  take  for  its  own  public  uses 
land  which  lies  within  the  boundaries  of  another  city  or 
town.6 

It  is  equally  well  settled  that  the  power  of  eminent  domain 
may  be  delegated  by  the  legislature  to  a  private  corpora- 
tion organized  and  existing  under  the  authority  of  the  state 
to  serve  the  public,  by  supplying  the  people  on  equal  terms 
and  for  a  reasonable  compensation  with  services  or  com- 

tribunals  or  boards  of  public  offi± 
eers;  but  in  many  oases  the  end  is 
accomplished  by  special  legislation, 
with  or  without  the  aid  of  commis- 
sioners. In  all  cases  however  the 
work  of  actual  construction  has 
been  committed  to  private  citizens, 
or  to  corporate  bodies,  public  or 
private;  the  power  to  exercise  the 
right  of  eminent  domain  may  even 
be  so  delegated."  See  also  to  same 
effect,  DeWitt  v.  Duncan,  46  Cal. 
234;  Bennett  v.  Marion,  106  Iowa 
628,  76  N.  W.  844. 

4.  United  States. —  Kohl  v.  United 
States,  91  TJ.  S.  367,  23  L.  ed.  449. 

Kansas. —  Hornaday  v.  State,  63 
Kan.  499,  65  Pac.  656. 

Massachusetts. —  Talbot  v.  Hud- 
son, 16  Gray  417. 

New  York. —  People  v.  Smith,  21 
N.  Y.  495. 

South  Carolina. —  Leitzey  v.  Co- 
lumbia Water  Power  Co.,  47  S.  0. 
464,  25  S.  E.  744,  34  L.  R.  A.  215. 

5.  Iowa. —  Bennett  v.  Marion,  106 
Iowa  628,  76  N.  W.  844. 

Maryland. . —  Alexander  v.  Balti- 
more, 5  Gill  383,  46  Am.  Dec.  630. 

Massachusetts. —  Watson  v.  Need- 
ham.  161  Mass.  404,  37  N.  E.  204, 
24  L.  R.  A.  287. 

flew  Jersey.—  Slingerland  v.  New- 
ark, 54  N.  J.  L.  62,  23  Atl.  129. 


New    York. —  Livingston   v.    New 

York,  8  Wend.  101,  22  Am.  Dec.  622. 

South  Dakota. —  Winona,  etc.,  R. 

R.  Co.  v.  Watertown,  4  S.  D.  323,  56 

N.  W.  1077. 

6.  Arkansas. —  McLaughlin  v. 
Hope,  107  Ark.  442,  155  S.  W.  910, 
47  L.  R.  A.  (N.  S.)  137  (sewer). 

Colorado. —  Lyons  v.  Longmont,  54 
Colo.  112,  129  Pac.  198  (water-sup- 
ply). 

Connecticut. — Norwich  v.  Johnson, 
86  Conn.  151,  84  Atl.  727,  41  L.  R.  A. 
(N.  S.)   1024. 

Georgia. —  Potts  v.  Atlanta,  137 
Ga.  211,  73  S.  E.  397  (sewer). 

Illinois. — Berwyn  v.  Berglund,  225 
111.  498,  99  N.  E.  705  (sewer)  ;  Rock- 
ford  v.  Mower,  259  111.  604,  102 
N.  E.  1032  (sewer). 

West  Virginia. — White  v.  Romney, 
69  W.  Va.  606,  73  S.  E.  323  (water- 
supply). 

Wyoming. —  Edwards  v.  Cheyenne, 
19  Wyo.  110,  114  Pac.  677. 

A  municipal  corporation  chartered 
by  a  state  may  be  given  authority 
by  Congress  to  exercise  eminent  do- 
main in  another  state.  Latinette  v. 
St.  Louis,  120  C.  C.  A.  638,  201  Fed. 
676. 
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modities  and  articles  which  because  of  their  nature,  location 
or  manner  of  production  and  distribution  can  be  best  pro- 
duced and  distributed  by  some  organized  form  of  enterprise 
operating  under  state  control.7  Even  corporations  which 
are  under  no  obligation  to  serve  the  public  may  in  some 
states  under  peculiar  local  conditions  be  granted  authority ' 
to  exercise  eminent  domain.8  The  legislature  of  one  state 
may  grant  the  power  to  exercise  eminent  domain  within  its 
limits  to  a  corporation  organized  under  the  laws  of  another 
state,9  even  if  the  corporation  to  which  the  power  is  thus 
granted  has  no  such  power  in  the  state  of  its  origin.10  A' 
state  may  even  delegate  the  power  of  eminent  domain  to 
an  individual,  if  he  is  bound  to  devote  the  property  so 
taken  to  the  public  use.11 


7.  United  States. —  Boom  Co.  v. 
Patterson,  98  V.  S.  403,  25  L.  ed. 
206. 

Alabama. — Aldridge  v.  Tuscumbla, 
etc.,  R.  R.  Co.,  2  Stew.  &  P.  199,  23 
Am.  Dec.  307. 

Arkansas. —  Little  Rock  Junction 
Railroad  Co.  v.  Woodruff,  49  Ark. 
381,  5  S.  W.  792,  4  Am.  St.  Rep.  51. 

Connecticut. —  Bradley  v.  New 
York,  etc.,  R.  R.  Co.,  21  Conn.  294. 

Delaware.  —  Whiteman  v.  Wil- 
mington, etc.,  R.  R.  Co.,  2  Harr.  514, 
33  Am.  Dec.  411. 

Illinois.—  Illinois  State  Trust  Co. 
v.  St.  Louis,  etc.,  R.  R.  Co.,  208  111. 
419,  70  N.  B.  357 ;  Gillette  v.  Aurora 
R.  R.  Co.,  228  111.  261,  81  N.  E. 
1005. 

Indiana. —  Postal  Tel.  Cable  Co.  v. 
Chicago,  etc.,  Ry.  Co.,  30  Ind.  App. 
645,  66  N.  B.  919. 

Kentucky. —  Arnold  v.  Covington, 
etc.,  Bridge  Co.,  1  Duv.  372 ;  O'Hara 
v.  Lexington,  etc.,  R.  R.  Co.,  1  Dana 
232. 

Massachusetts. —  Boston  Water 
Power  Co.  v.  Boston,  etc.,  R.  R.  Co., 
23  Pick.  360;  Eastern  R.  R.  Co.  v. 
Boston,  etc.,  R.  R.  Co.,  Ill  Mass. 
125,  15  Am.  Rep.  13. 

Minnesota. —  Minnesota  Canal  & 
Power  Co.  v.  Pratt,  101  Minn.  197, 
112  N.  W.  395,  11  L.  R.  A.  (N.  S.) 
105. 

Mississippi. —  Brown  v.  Beatty,  34 
Miss.  227,  69  Am.  Dec.  389. 


New  Hampshire. — Mt.  Washington 
Road  Co.,  Petitioner,  35  N.  H.  134. 

New  Jersey. —  Scudder  v.  Trenton 
Delaware  Falls  Co.,  1  N.  J.  Eq.  694, 
23  Am.  Dec.  756. 

New  York. —  Beekman  v.  Saratoga 
&  Schenectady  Railroad  Co.,  3  Paige 
Ch.  45,  22  Am.  Dec.  679. 

South  Dakota. — Sioux  Falls  Light 
&  Power  Co.  v.  Coughran,  27  S.  D. 
443,  131  N.  W.  504. 

Vermont. —  White  River  Turnpike 
Co.  v.  Vermont  Central  R.  R.  Co., 
21  Vt.  590. 

West  Virginia. —  Baltimore,  etc., 
R.  R.  Co.  v.  Pittsburg,  etc.,  R.  R. 
Co.,  17  W.  Va.  812. 

Wisconsin. —  Pratt  v.  Brown,  3 
Wis.  603. 

See  also  supra,  §  47,  and  §§  65- 
74  inc. 

A  corporation  distributing  elec- 
tricity to  others  to  distribute  to  con- 
sumers is  a  public  service  corpora- 
tion to  which  the  power  of  eminent 
domain  can  be  delegated.  Washing- 
ton Water  Power  Co.  v.  Waters,  186 
Fed.  562. 

8.  Supra,  §§  82-93  inc. 

9.  Supra,  §  28. 

10.  Hagerla  v.  Mississippi  River 
Power  Co.,  202  Fed.  776;  Southern 
Illinois,  etc.,  Bridge  Co.  v.  Stone,  174 
Mo.  1,  73  S.  W.  453,  63  L.  R.  A.  301. 

11.  California. —  Moran  v.  Ross, 
79  Cal.  159,  21  Pac.  547;  Pool  v. 
Simmons,  134  Cal.  621,  66  Pac.  872. 
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§  356.  Assignment  of  the  Power  by  the  Party  to  whom  it 
has  been  Granted. 

The  delegation  of  the  power  of  eminent  domain  to  a  par- 
ticular public  or  corporate  body  or  to  an  officer  or  other  per- 
son is,  in  theory  of  law  at  least,  a  personal  trust,  and  the 
party  to  whom  such  power  has  been  delegated  cannot  assign 
or  delegate  it  to  anyone  else.12  It  is  for  this  reason  that  a 
lease 1S  or  sale 14  of  all  the  property  and  franchises  of  a  cor- 
poration invested  with  the  power  of  eminent  domain  does 
not  carry  with  it  the  right  to  exercise  the  power,  and  that 
a  public  or  corporate  body  or  board  authorized  to  take  such 
land  as  it  may  need  for  the  public  use,  while  it  may  employ 
civil  engineers  and  other  like  assistants  and  may  depend 
to  a  great  extent  upon  their  advice,  must  itself  exercise  the 
final  choice  in  selecting  the  necessary  land.15 


Indiana.  —  Magee  v.  Overshlner, 
150  Ind.  127,  49  N.  E.  951,  40 
L.  R.  A.  370,  65  Am.  St.  Rep.  358. 

Kansas. —  Lake  Koen  Navigation, 
etc.,  Co.  v.  Klein,  63  Kan.  484,  65 
Pac.  684. 

Massachusetts. —  Brayton  v.  Fall 
River,  124  Mass.  95,  97,  18  Am.  Rep. 
470. 

Montana. —  Emerson  v.  Eldorado 
Ditch  Co.,  18  Mont.  247.  44  Pac.  969. 

New  York. — Beekman  v.  Saratoga, 
etc.,  R.  R.  Co.,  3  Paige  Ch.  45,  22 
Am.  Dec.  679. 

Pennsylvania. —  Boyd  v.  Negley, 
40  Pa.  377. 

Utah. —  Peterson  v.  Bean,  22  Utah 
43,  61  Pac.  213. 

Virginia. —  Plecker  v.  Rhodes,  30 
Gratt.  795. 

See  however  People  v.  Erie  R.  R. 
Co.,  198  N.  Y.  369,  91  N.  E.  849, 
holding  that  an  individual  operating 
a  railroad  can  have  no  power  to 
acquire  land  by  eminent  domain. 

12.  Lieare  v.  Chicago,  139  111.  46, 
64,  28  N.  F.  943.  32  Am.  St.  Rep. 
179 ;  Slingerland  v.  Newark,  54 
N.  J.  L.  62,  66,  23  Atl.  284;  St. 
Peter  v.  Denison,  58  N.  Y.  416,  421 ; 
State  v.  Salem  Water  Co.,  5  Ohio 
C.  C.  58. 

13.  United  States.  —  Western 
Union  Tel.  Co.  v.  Pennsylvania  R.  R. 
Co..  195  U.  S.  594,  49  L.  ed.  332, 
1  Ann.  Cas.  533. 


Georgia. —  Harrold  v.  Central  of 
Georgia  Ry.  Co.,  86  S.  E.  552. 

Indiana. —  Mull  v.  Indianapolis 
Traction  Co.,  169  Ind.  214,  81  N.  E. 
657. 

Massachusetts. — Worcester  v.  Nor- 
wich, etc.,  R.  R.  Co.,  109  Mass.  103. 

Pennsylvania. —  Lewis  v.  German- 
town,  etc.,  R.  R.  Co.,  39  Leg.  Int.  23. 

14.  Mahoney  v.  Spring  Valley  Wa- 
terworks, 52  Cal.  159;  Abbot  v. 
New  York,  etc.,  R.  R.  Co.,  145  Mass. 
450,  15  N.  E.  91 ;  Atkinson  v.  Mari- 
etta R.  R.  Co.,  15  Ohio  St.  21. 

15.  California. —  Bolton  v.  GI1- 
leran,  105  Cal.  244,  38  Pac.  881,  45 
Am.  St.  Rep.  33. 

Massachusetts.  —  Harris  v.  Mar- 
blehead,  10  Gray  40. 

Missouri. —  Schmidt  v.  Densmore, 
42  Mo.  225. 

New  York. —  Lyon  v.  Jerome,  26 
Wend.  485 ;  St.  Peter  v.  Denison,  58 
N.  Y.  416;  Ontario  Knitting  Co.  v. 
State,  205  N.  Y.  409,  98  N.  E.  909. 

Pennsylvania.  —  Stewart's  Appeal, 
56  Pa.  513;  Williamsport,  etc.,  R. 
R.  Co.  v.  Philadelphia,  etc.,  R.  R. 
Co.,   141   Pa.   407,   21   Atl.   645. 

When  however  the  statute  pro- 
vided that  a  town  might  exercise 
the  rights,  powers  and  authorities 
thereby  granted  to  it  by  such  offi- 
cers and  agents  as  it  might  direct, 
the  town  might  delegate  the  power 
of  taking  land  for  the  purposes  of 
a  water  supply  to  its  selectmen  and 
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On  the  other  hand  it  is  equally  well  settled  that  a  corpora- 
tion, by  consent  of  the  legislature,  may  take  the  power  of 
eminent  domain  as  quasi  successor  of  another  corporation 
to  which  it  was  originally  granted.  In  such  case  whether 
the  legislative  consent  be  regarded  as  authorizing  a  trans- 
fer of  the  old  power,  or,  more  strictly,  as  delegating  a  new 
power  in  the  same  terms  as  the  old  is  not  of  great  impor- 
tance. The  substance  of  the  transaction  is  seen  in  cases  of 
consolidation,16  but  there  is  nothing  in  reason  to  confine  it 
to  such  cases.17  When  the  power  of  eminent  domain  is 
claimed  under  the  form  of  a  transfer,  the  legislative  consent 
to  the  exercise  of  the  power  may  be  inferred  somewhat  more 
readily  than  in  the  case  of  an  original  grant,  because  the 
legislature  has  already  declared  the  use  to  be  public,  and 
has  authorized  the  exercise  of  eminent  domain  in  behalf 
of  such  use,  and,  while  it  is  undoubtedly  the  law  that  the 
power  could  not  be  transferred  to,  or  exercised  by,  a  pur- 
chaser from  the  original  grantee  without  the  consent  of 
the  legislature,  the  delectus  personarum  is  of  little  more 
than  theoretical  importance  in  such  cases  and  does  not  of 
itself  furnish  a  reason  for  submitting  the  action  of  the 
legislature  which  is  relied  upon  as  establishing  consent  to 
the  rigid  scrutiny  that  is  imposed  upon  an  original  grant. 
Accordingly,  the  consent  to  a  transfer  may  be  shown  by 
implication,18  and  may  be  expressed  by  way  of  ratification 
of  what  purports  to  be  a  transfer  already  executed.19 

§  357.  Exhaustion  of  Authority  by  a  Single  Exercise. 

When  the  power  of  eminent  domain  is  granted  by  the 
legislature  without  any  express  provision  as  to  the  duration 
of  the  grant  or  to  the  number  of  times  that  it  may  be  exer- 
cised, there  has  been  considerable  discussion  of  the  question 

water  board.    Lynch  v.  Forbes,  161  17.  Lawrence    v.    Morgan's,    etc., 

Mass.  302,  37  N.  B.  437,  42  Am.  St.  Steamship  Co.,  39  La.  Ann.  427,  2 

Rep.  402.    When  the  directors  of  a  So.    69,    4   Am.    St.    Rep.    265    (ju- 

corporation  vote  to  take  a  specified  dicial  sale)  ;   Abbott  v.  New  Tork, 

parcel  of   land,  they   may  delegate  etc.,   R.   R.   Co.,   145  Mass.   450,   15 

to    the    president    the    ministerial  N.  B.  91   (succession), 

duty  of  obtaining  and  filing  an  ac-  18.  Brinekerhoff  v.  Newark,  etc., 

curate  description  thereof.     Mosely  Traction   Co.,   66   N.   J.   L.   478,   49 

v.   York   Shore  Water   Co.,   94  Me.  Atl.   812. 

83,  46  Atl.   809.  19-  Abbott  v.  New  Tork,  etc.,  R. 

16.  Belleville,  etc.,  R.  R.  Co.  v.  R.  Co.,  145  Mass.  450,  15  N.  B.  91. 
Gregory,  15  111.  20,  58  Am.  Dec.  589. 
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whether  the  power  is  exhausted  by  a  single  exercise,  or 
remains  in  the  party  to  whom  it  has  been  granted  by  the 
legislature  until  it  is  expressly  revoked,  to  be  exercised 
from  time  to  time  as  public  necessity  and  convenience  may 
require.  The  sounder  view  seems  to  be  that  when  nothing 
to  indicate  a  contrary  intent  appears,  the  power  is  a  con- 
tinuing one.20  On  the  other  hand,  when  a  railroad  has  been 
granted  the  power  to  select  a  location  between  two  points 
and  to  take  the  necessary  right  of  way  by  eminent  domain, 
and  has  made  its  selection  and  completed  the  taking,  it  can- 
not afterward  relocate  its  road,  and  take  a  new  right  of  way 
by  (eminent  domain.21  In  such  case  the  intent  of  the  legis- 
lature to  authorize  only  a  single  exercise  of  the  power  is 
inferred  from  the  fact  that  the  selection  of  a  route  is  a 


20.  Alabama. —  Cooper  v.  Annis- 
ton,  etc.,  R.  R.  Co.,  85  Ala.  106. 

Arkansas. —  St.  Louis,  etc.,  B.  R. 
Co.  v.  Petty,  57  Ark.  359,  21  S.  W. 
884,  20  L.  R.  A.  434. 

Connecticut. —  State  v.  Angus,  83 
Conn.  137,  75  Atl.  623. 

Florida. —  Florida  Central,  etc., 
R.  R.  Co.  v.  Bell,  43  Fla.  359,  31 
So.  259. 

Georgia. —  Gardner  v.  Georgia  R. 
R.,  etc.,  Co.,  117  Ga.  522,  43  S.  B. 
863. 

Illinois. —  Chicago,  etc.,  R.  R.  Co. 
v.  Wilson,  13  111.  123 ;  Chicago,  etc., 
R.  R.  Co.  v.  Illinois,  etc.,  R.  R. 
Co.,  113  111.  156 ;  West-Chicago  Park 
Commissioners  v.  McMullin,  134  111. 
170,  25  N.  B.  676,  10  L.  R.  A.  215; 
Chicago,  etc.,  R.  R.  Co.  v.  Chicago, 
etc.,  R.  R.  Co.,  211  111.  352,  71  N.E. 
1017. 

Indiana. —  Prather  v.  Jefferson- 
ville,  etc.,  R.  R.  Co.,  52  Ind.  16; 
Peck  v.  Louisville,  etc.,  R.  R.  Co., 
101  Ind.  366. 

Kansas. —  Central  Branch,  etc.,  R. 
R.  Co.  v.  Atchison,  etc.,  R.  R.  Co., 
26  Kan.  669 ;  Hurd  v.  Atchison,  etc., 
Ry.  Co.,  73  Kan.  83,  84  Pac.  553; 
Smith  v.  Missouri  Pacific  Ry.  Co., 
90  Kan.  757,  136  Pac.  253. 

Maryland. —  Hopkins  v.  Philadel- 
phia, etc.,  R.  R.  Co.,  94  Md.  237,  51 
Atl.  404;  Dolfield  v.  Western  Mary- 
land R.  R.  Co.,  107  Md.  584,  69 
Atl.  582. 


4. —  Ewing  v.  Alabama, 
etc.,  R.  R.  Co.,  68  Miss.  551,  9  So. 
295. 

Nebraska. —  Dietriehs  v.  Lincoln, 
etc.,  R.  R.  Co.,  13  Neb.  361,  13 
N.  W.  624. 

Nevada. — Virginia,  etc.,  R.  R.  Co. 
v.  Lovejoy,  8  Nev.  100. 

New  Jersey. —  Childs  v.  Central 
R.  R.  of  New  Jersey,  33  N.  J.  L. 
323. 

North  Carolina. —  Yadkin  River 
Power  Co.  v.  Wissler,  160  N.  C.  269, 
76  S.  E.  267,  Ann.  Cas.  1914  C  268. 

Ohio.—  Toledo,  etc.,  R.  R.  Co.  v, 
Daniels,  16  Ohio  St.  390. 

Pennsylvania.-^- Philadelphia,  etc., 
R.  R.  Co.  v.  Williams,  54  Pa.  103; 
Pittsburgh,  etc.,  R.  R.  Co.  v.  Pitts- 
burgh, etc.,  R.  R.  Co.,  159  Pa.  331, 
28  Atl.  155;  Sutton  v.  Pennsylvania 
R.  R.  Co.,  211  Pa.  554,  60  Atl.  1090. 

21.  Connecticut. —  Hartford,  etc., 
R.  R.  Co.  v.  Wagner,  73  Conn.  506, 
48  Atl.  218. 

Georgia.  —  Leverett  v.  Middle 
Georgia,  etc.,  R.  R.  Co.,  96  Ga.  385, 
24  S.  E.  154;  Atlantic,  etc.,  Ry.  Co. 
v.  Kirkland,  129  Ga.  552,  59  S.  B. 
220. 

Illinois. —  Illinois  Central  R.  R. 
Co.  v.  People,  143  111.  434,  33  N.  B. 
173,  19  L.  R.  A.  119  (reversed,  163 
U.  S.  142,  41  L.  ed.  1071  :  Lake 
Shore,  etc.,  R.  R.  Co.  v.  Baltimore, 
etc.,  R.  R.  Co.,  149  111.  272,  37  N.  E. 
91;  Cairo,  etc.,  R.  R.  Co.  v.  Wood- 
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single,  definite  act.  The  principle  applies  only  to  the  selec- 
tion of  the  location  of  the  road-bed  or  right  of  way,  and  does 
not  apply  to  terminal  facilities  for  handling  freight  or  pas- 
sengers ; 22  and  slight  evidence  of  authority  is  necessary  to 
justify  even  a  change  in  the  location  if  it  is  made  for  the 
purpose  of  avoiding  dangerous  curves  and  grades.23 


§  358.  Authority  to  Exercise  Eminent  Domain  Construed 
Strictly. 

One  of  the  most  firmly  established  principles  of  the  law  of 
eminent  domain  is  that  the  burden  is  on  a  party  seeking  to 
exercise  the  power  to  show  an  express  warrant  from  the 
legislature.  The  power  of  eminent  domain  will  never 
pass  by  implication,  and  even  when  the  power  has  been 
expressly  granted,  the   grant  will  be  construed  strictly 


yard,  226  111.  331,  80  N.  E.  882,  9 
Ann.  Cas.  55. 

Massachusetts.  —  Brigham  v. 
Agricultural  Branch  B.  E.  Co.,  1 
Allen  316  (see  however  Boston, 
etc.,  E.  B.  Co.  v.  Midland  R.  B.  Co., 

1  Gray  340,   362). 

Mississippi. —  Lusby  v.  Kansas 
City,  etc.,  B.  B.  Co.,  73  Miss.  360, 
19  So.  239,  36  L.  E.  A.  510,  overrul- 
ing Mississippi  &  Tennessee  Bail- 
road  Co.  v.  Devaney,  42  Miss.  555, 

2  Am.  Eep.  608. 

Missouri. —  Atlantic,  etc.,  E.  B. 
Co.  v.  St.  Louis,  3  Mo.  App.  315. 

New  Jersey. —  Morris,  etc.,  B.  E. 
Co.  v.  Central  B.  E.  Co.,  31  N.  J.  L. 
205. 

New  York. —  Hudson,  etc.,  Canal 
Co.  v.  New  York,  etc.,  E.  B.  Co., 
9  Paige  323 ;  Erie  E.  E.  Co.  v.  Stew- 
ard, 170  N.  Y.  172,  63  N.  E.  118; 
People  v.  New  York,  etc.,  E.  E.  Co., 
45  Barb.  73. 

Ohio.  —  Moorehead  v.  Little 
Miami  E.  E.  Co.,  17  Ohio  340 ;  Lit- 
tle Miami  E.  E.  Co.  v.  Naylor,  2 
Ohio  St.  235,  59  Am.  Dec.  667. 

Pennsylvania. —  Morrow  v.  Com- 
monwealth, 48  Pa.  305;  Neal  v. 
Pittsburgh,  etc.,  E.  B.  Co.,  2  Grant. 
37. 

Rhode  Island.  —  Re  Providence, 
etc.,  E.  E.  Co.,  17  E.  I.  324,  21  Atl. 
965. 

Washington. —  State   v.    Benton 


County    Court,    64   Wash.    594,    117 
Pac.   483. 

Merely  establishing  and  using  a 
depot  in  a  city  to  which  a  railroad 
company  has  charter  authority  to 
run  does  not  estop  the  company 
from  afterwards  extending  the 
tracks  to  the  point  which  it  origi- 
nally intended  to  reach.  Central  of 
Georgia  By.  Co.  v.  Union  Springs, 
etc.,  By.  Co.,  144  Ala.  639,  39  So. 
473,  2  L.  E.  A,   (N.  S.)   144. 

22.  Arkansas. —  St.  Louis,  etc.,  B. 
E.  Co.  v.  Petty,  57  Ark.  359,  21 
S.  W.  884,  20  L.  E.  A.  434. 

Georgia. —  Gardner  v.  Georgia, 
etc.,  R.  E.  Co.,  117  Ga.  522,  43 
S.   E.   863. 

Illinois. —  Chicago,  etc.,  Ey.  Co. 
v.  Chicago  Mechanics  Institute,  239 
111.  197,  87  N.  E.  933. 

Kansas. —  Smith  v.  Missouri  Pa- 
cific Ey.  Co.,  90  Kan.  757,  136  Pac. 
253. 

Nebraska. —  Dietrichs  v.  Lincoln, 
etc.,  B.  B.  Co.,  13  Neb.  361. 

Ohio. —  Toledo,  etc.,  B.  R.  Co.  v. 
Daniels,  16  Ohio  St.  390. 

Pennsylvania.— Philadelphia,  etc., 
R.  R.  Co.  v.  Williams,  54  Pa.  103. 

23.  Greasy  Creek  Mineral  Co.  v. 
Ely  Jellico  Coal  Co.,  132  Ky.  692, 
116  S.  W.  1189;  State  v.  Benton 
County  Court,  64  Wash.  594.  117 
Pac.  487. 
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against  the  grantee  and  he  will  not  be  allowed  to  take  the 
lands  of  another  unless  he  comes  clearly  and  unmistakably 
within  the  limits  of  his  authority.24  On  the  other  hand, 
while  it  is  right  that  private  property  should  be  protected 


24.  United  States. —  Washington 
Water  Power  Co.  v.  Waters,  186 
Fed.  572. 

Alabama. —  Reynolds  v.  Spears,  1 
Stew.  34;  Mobile,  etc.,  R.  R.  Co.  v. 
Alabama,  etc.,  R.  R.  Co.,  87  Ala. 
501. 

California. —  McCarthy  v.  South- 
ern Pacific  Ry.  Co.,  148  Cal.  211,  82 
Pac.  615 ;  San  Joaquin,  etc.,  Irri- 
gation Co.  v.  Stevenson,  164  Cal. 
221,   128  Pac.   924. 

Colorado. —  Oritz  v.  Hansen,  35 
Colo.  100,  83  Pac.  964. 

Connecticut. — Waterbury  v.  Piatt, 
75  Conn.  387,  53  Atl.  958,  60  L.  R.  A. 
211,  96  Am.  St.  Rep.  229. 

Florida. —  Florida,  etc.,  R.  R.  Co. 
v.  Bear,  43  Fla.  319,  31  So.  287. 

Georgia. —  Chestatee  Pyrites  Co. 
v.  Cavenders,  etc.,  Mining  Co.,  119 
Ga.  354,  46  S.  E.  422,  100  Am.  St. 
Rep.  174;  Georgia  R.  R.,  etc.,  Co.  v. 
Union  Point,  119  Ga.  809,  47  S.  E. 
183;  Eatonton  v.  Griffith,  132  Ga. 
793,  64  S.  E.  1085. 

Illinois. —  East  St.  Louis  v.  St. 
John,  47  111.  463;  Ligare  v.  Chi- 
cago, 139  111.  46,  28  N.  E.  934,  32 
Am.  St.  Rep.  179;  Harvey  v.  Au- 
rora, etc.,  R.  R.  Co.,  174  111.  295,  51 
N.  E.  163;  Chicago,  etc.,  Ry.  Co.  v. 
Chicago  Mechanics  Institute,  239 
111.  197,  87  N.  E.  933;  Chicago  v. 
Hill,  251  111.  502,  96  N.  E.  223. 

Indiana. —  Edward  v.  Lawrence- 
burgh,  etc.,  R.  R.  Co.,  7  Ind.  711; 
Allen  v.  Jones,  47  Ind.  438 ;  Kinney 
v.  Citizens'  Water  &  Light  Co.,  173 
Ind.  252,  90  N.  E.  129;  Illyes  v. 
White  River  Light  &  Power  Co., 
175  Ind.  118,  93  N.  E.  670;  Eckart 
v.  Fort  Wayne,  etc.,  Traction  Co., 
181  Ind.  352,  104  N.  E.  762. 

Iowa. —  Gano  v.  Minneapolis,  etc., 
R.  R.  Co.,  114  Iowa  713,  87  N.  W. 
714,  55  L.  R.  A.  263,  89  Am.  St.  Rep. 
393. 

Kansas. —  Burlington,  etc.,  R.  R. 
Co.  v.  Johnson,  38  Kan.  142;  Atchi- 
son, etc.,  Ry.  Co.  v.  Kansas  City, 


etc.,  Ry.  Co.,  67  Kan.  569,  70  Pac. 
939,  73  Pac.  899. 

Kentucky. —  Cornwall  v.  Louis- 
ville, etc.,  R.  R.  Co.,  87  Ky.  72,  7 
S.  W.  553 ;  Board  of  Park  Commis- 
sioners v.  Dupont,  110  Ky.  743,  62 
S.  W.  891. 

Louisiana. —  Breaux  v.  Bien- 
venu,  51  La.  Ann.  687,  25  So.  321; 
Orleans-Kenner  Electric  Ry.  Co.  v. 
Metairie  Ridge  Nursery  Co.,  136 
La.  968,  68  So.  93. 

Maine. —  Thompson  v.  Androscog- 
gin Bridge,  5  Me.  62 ;  Clark  v.  Co- 
burn,  108  Me.  26,  78  Atl.  1107,  Ann. 
Cas.  1913  B  167. 

Maryland. — Binney's  Case,  2  Bland 
Ch.  99. 

Massachusetts. —  Perry  v.  Wilson. 
7  Mass.  393 ;  Thacher  v.  Dartmouth 
Bridge  Co.,  8  Pick.  501;  Boston, 
etc.,  R.  R.  Co.  v.  Salem,  etc.,  R.  R. 
Co.,  2  Gray  1,  36. 

Michigan. —  Detroit  v.  Wabash, 
etc.,  R.  R.  Co.,  63  Mich.  712,  30 
N.  W.  321. 

Minnesota. — Minnesota  Canal,  etc., 
Co.  v.  Fall  Lake  Boom  Co.,  127 
Minn.  23,  148  N.  W.  561. 

Mississippi. —  Lusby  v.  Kansas 
City,  etc.,  R.  R.  Co.,  73  Miss.  360, 
19  So.  239,  36  L.  R.  A.  510;  Wise 
v.  Yazoo  City,  96  Miss.  507,  51 
So.  453,  26  L.  R.  A.  (N.  S.)  1130, 
Ann.  Cas.  1912  B  377. 

Missouri. —  Schmidt  v.  Densmore, 
42  Mo.  225;  Southern  Illinois,  etc., 
Bridge  Co.  v.  Stone,  174  Mo.  1,  73 
S.  W.  453,  63  L.  R.  A.  301 ;  School 
District  of  Columbia  v.  Jones,  229 
Mo.  510,  129  S.  W.  705. 

New  Hampshire. — Claremont  Ry., 
etc.,  Co.  v.  Putney,  73  N.  H.  431,  62 
Atl.  727. 

New  Jersey. —  Ballantine  v. 
Kearny,  52  N.  J.  L.  338.  19  Atl. 
792;  Cheyney  v.  Atlantic  City  Wa- 
terworks Co.,  55  N.  J.  L.  235,  26 
Atl.  95 ;  Metlar  v.  Middlesex  County, 
etc.,  Traction  Co.,  72  N.  J.  L.  524, 
63  Atl.  497,  4  St.  Ry.  Rep.  754. 
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in  every  reasonable  way,  the  exercise  of  eminent  domain  is 
not  opposed  to  public  policy,  but  is  often  essential  to  the 
public  welfare,  and  a  statute  authorizing  the  exercise  of 
the  power,  while  it  should  be  construed  strictly,  should  be 
enforced  in  such  a  way  as  to  effectuate  the  purpose  for 
which  it  was  enacted.25 


New  Mexico. — Albuquerque  Land, 
etc.,  Co.  v.  Gutierrez,  10  N.  M.  177, 
61  Pac.  357. 

New  York. —  Sharp  v.  Johnson,  4 
Hill  92,  40  Am.  Dec.  259 ;  In  re  Am- 
sterdam Water  Commissioners,  96 
N.  T.  351;  Matter  of  Poughkeepsie 
Bridge  Co.,  108  N.  T.  483,  15  N.  B. 
601 ;  People  v.  Northern  Central  R. 
R.  Co.,  164  N.  Y.  289,  58  N.  E.  138 ; 
Leffman  v.  Long  Island  R.  R.  Co., 
197  N.  Y.  513,  90  N  E.  1160;  On- 
tario Knitting  Co.  v.  State,  205 
N.   Y.   409,   98  N.   E.   909. 

North  Carolina. —  Porter  v.  Dur- 
ham, 98  N.  C.  320 ;  Beaufort  County 
Commissioners  v.  Bonner,  153  N.  C. 
66,  68  S.  E.  970. 

Ohio. —  Moorhead  v.  Little  Miami 
R.  R.  Co.,  17  Ohio  340;  Currier  v. 
Marietta,  etc.,  R.  R.  Co.,  11  Ohio 
St.  228 ;  Miami  Coal  Co.  v.  Wighton, 
19  Ohio  St.  560;  Cincinnati  v. 
Sherike,  47  Ohio  St.  217,  25  N.  E. 
169. 

Oregon. —  Clark  v.  Portland,  62 
Ore.  124,  123  Pac.  708;  Oswego, 
etc.,  R.  R.  Co.  v.  Cobb,  66  Ore. 
587,  135  Pac.  181. 

Pennsylvania. —  Lance's  Appeal, 
55  Pa.  16,  93  Am.  Dec.  722;  Phil'- 
lips  v.  Dunkirk,  etc.,  R.  R.  Co.,  78 
Pa.  177;  Pittsburg  Junction  R.  R. 
Co.'s  Appeal,  122  Pa.  511,  6  Atl. 
564,  9  Am.  St.  Rep.  128;  Pennsyl- 
vania Tel.  Co.  v.  Hoover,  209  Pa. 
555,  58  Atl.  922 ;  Scranton  Gas,  etc., 
Co.  v.  Delaware,  etc.,  R.  R.  Co.,  225 
Pa.  152,  73  Atl.  1097. 

Rhode  Island. — Howe  v.  Norman, 
13  R.  I.  488 ;  Providence,  etc..  R^R. 
Co.,  Petitioner,  17  R.  I.  324,  21 
Atl.  965. 

South  Carolina. —  Bird  v.  Wil- 
mington, etc.,  R.  R.  Co.,  8  Rich. 
Eq.  46,  64  Am.  Dec.  739. 

Tennessee. — Woolard  v.  Nashville, 
108  Tenn.  353,  67  S.  W.  801. 


Texas. —  O'Neal  v.  Sherman,  77 
Tex.  182,  14  S.  W.  31;  Byrd  Irri- 
gation Co.  v.  Smythe  (Tex.  Civ. 
App.),  146  S.  W.  1064;  Reitzer  v. 
Medina  Valley  Irrigation  Co.  (Tex. 
Civ.  App.),  153  S.  W.  380;  Craw- 
ford v.  Frio  County  (Tex.  Civ. 
App.),  153  S.  W.  388;  Texas  Mid- 
land R.  R.  Co.  v.  Kaufman  County 
Improvement  district,  175  S.  W. 
482. 

Virginia. —  Charlottesville  v. 
Maury,  96  Va.  383,  31  S.  E.  520; 
Commonwealth  v.  Norfolk,  etc.,  Ry. 
Co.,  Ill  Va.  59,  68  S.  E.  351;  Car- 
son v.  Richmond,  113  Va.  527,  75 
S.  E.  119. 

Washington. — •  Tacoma  v.  State,  4 
Wash.  64,  29  Pac.  847 ;  State  v.  Ben- 
ton County  Court,  60  Wash.  279,  111 
Pac.  19;  State  v.  Grant  County 
Court,  64  Wash.  189,  116  Pac.  855; 
Neitzel  v.  Spokane  International 
Ry.  Co.,  65  Wash.  100,  117  Pac. 
864;  State  v.  King  County  Court, 
69  Wash.  69,  124  Pac.  217. 

25.  Connecticut. —  Enfield  Toll 
Bridge  Co.  v.  Hartford,  etc.,  R.  R. 
Co.,  17  Conn.  454,  44  Am.  Dee.  556. 

Maryland. —  Ridgely  v.  Baltimore, 
119  Md.  567,  87  Atl.  909. 

Massachusetts. —  McLeod  v.  South 
Deerfield  Water  Supply  District, 
193  Mass.  6,  78  N.  E.  764. 

Minnesota.^- Weir  v.  St.  Paul, 
etc.,  R.  R.  Co.,  18  Minn.  155. 

New  Yorlc. —  New  York,  etc.,  R. 
R.  Co.  v.  Kip,  46  N.  Y.  546,  7  Am. 
Rep.  388. 

Oregon — Oswego,  etc.,  R.  R.  Co. 
v.  Cobb,  66  Ore.  587.  135  Pac.  181. 

See  also  Ward  Co.  v.  Boston 
Street  Commissioners,  217  Mass. 
381,  104  N.  E.  965,  in  which  the 
court  said,  "  It  is  true  that  statutes 
granting  the  power  to  exercise  the 
sovereign  right  of  eminent  domain 
are  to  be  construed  with  some  strict- 
ness, and  are  not  to  be  extended  to 


990 


The  Law  of  Eminent  Domain. 


§  359 


§  359.  Construction  of  Grant  of  Authority  to  Municipal 
Corporations. 

The  establishment  of  a  municipal  corporation  by  the  leg- 
islature, and  the  grant  of  a  charter  to  the  corporation  so 
established  containing  provisions  for  the  exercise  of  the 
usual  governmental  powers  by  such  a  body  within  its  ter- 
ritorial limits,  does  not  in  itself  convey  the  power  to  take 
land  by  eminent  domain  in  order  to  carry  such  powers  into 
effect,  and  in  the  absence  of  express  authority  from  the 
legislature  neither  a  municipal  corporation  nor  its  officers 
and  boards  can  exercise  the  power  of  eminent  domain.26 


include  matters  not  expressly  or  by 
necessary  implication  brought 
within  their  language.  But  it  is 
also  true  that  such  an  operation 
must  be  given  to  this  act  as  will 
carry  into  effect  its  manifest  pur- 
pose and  intention.  Nothing  is  to 
be  added  to  what  the  legislature 
has  said;  and  on  the  other  hand 
effect  is  to  be  given  to  all  that  it 
has  said."  In  Matter  of  City  of 
New  York,  217  N.  Y.  1,  it  was 
contended  that  under  authority 
to  take  either  the  fee  or  an  ease- 
ment for  the  purposes  of  a  pub- 
lic street  "  and  to  cause  the  same 
to  be  opened"  the  city  could  not 
take  the  fee  of  a  street  in  which 
the  public  already  had  an  easement, 
and  which  had  previously  been 
opened.  Hogan,  J.,  in  delivering 
the  opinion  of  the  court,  said,  how- 
ever, "I  do  not  assent  to  such  con- 
struction. The  language  quoted 
neither  limits  nor  enlarges  the 
power  delegated  to  the  city  which 
was  to  acquire  lands  for  streets  for 
the  use  of  the  public.  The  use  of 
the  public  could  only  be  consum- 
mated by  the  opening  and  improve- 
ment of  land  acquired  for  the  bene- 
fit of  the  municipality  and  its  in- 
habitants. The  authority  con- 
ferred upon  the  city  to  acquire  land 
for  streets  included  the  power  inci- 
dental thereto  to  do  every  act  essen- 
tial to  carry  out  and  complete  the 
purpose  for  which  '  the  primary 
power  was  granted.  The  charter 
provision  must  be  read  and  under- 


stood according  to  the  natural  and 
most  obvious  import  of  the  language 
found  therein,  and  recourse  cannot 
be  had  to  subtle  or  forced  construc- 
tion for  the  purpose  of  limiting 
the  operation  of  the  same  to  new 
streets.  The  language  of  the  stat- 
ute is  definite  and  certain ;  its  mean- 
ing is  not  obscure.  In  clear  and 
precise  terms  it  empowers  the  city 
to  acquire  for  public  use  any  and 
all  lands  required  for  streets,  the 
nature  and  extent  of  the  title  to  be 
acquired  to  be  determined  as  therein 
provided.  The  construction  con- 
tended for  by  respondents  would 
require  us  to  do  violence  to  the 
plain  words  of  the  statute  and  read 
into  the  law  exceptions  in  conflict 
with  the  language  of  the  same." 

26.  United  States. —  Madison  v. 
Daley,  58  Fed.  751;  Ashby  v.  Ju- 
neau, 174  Fed.  737,  98  C.  O.  A.  476 ; 
Portland  R.  R.,  etc.,  Co.  v.  Portland, 
181  Fed.  632. 

Arkansas. —  St.  Louis,  etc.,  R.  R. 
Co.  v.  Fayetteville,  75  Ark.  534,  87 
S.  W.  1174. 

California. —  Santa  Cruz  v.  En- 
right,  95  Cal.  105,  30  Pac.  197 ;  Mc- 
Carty  v.  Southern  Pac.  Co.,  148  Cal. 
211,  82  Pac.  615. 

Colorado. — Warner  v.  Gunnison,  2 
Colo.  App.  430,  31  Pac.  238. 

Georgia. —  Bibb  County  v.  Harris, 
71  Ga.  250;  Butler  v.  Thomasville, 
74  Ga.  570 ;  Georgia  R.  R.,  etc.,  Co. 
v.  Union  Point,  119  Ga.  809,  47 
S.  E.  183;  Stowe  v.  Newborn,  127 
Ga.  421,  56  S.  E.  516;  Eatonton  v. 
Griffith,  132  Ga.  793,  64  S.  E.  1085; 
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Even  the  power  to  lay  out  and  construct  public  improve- 
ments which  will  necessarily  require  the  acquisition  of  pri- 
vate land  does  not  include  the  power  to  take  such  land  by 
eminent  domain,  since  the  legislature  may  have  contem- 
plated that  it  would  be  acquired  by  purchase.27    When  the 


Zachry  v.  Harlem,  138  Ga.  195,  75 

S.  E.  4. 

Illinois. — Phillips  v.  Scales  Mound, 
195  111.  353,  63  N.  E.  180 ;  Hutchins 
v.  Vandalia  Levee,  etc.,  Dist,  217 
111.  561,  75  N.  E.  354;  Helm  v. 
Grayville,  224  111.  274,  79  N.  E.  689 ; 
Mercer  County  v.  Wolff,  237  111.  74, 
86  N.  E.  708;  Chicago  v.  Hill,  251 
111.  502,  96  N.  E.  223. 

Indiana. —  Allen  v.  Jones,  47  Ind. 
438. 

Kentucky. —  Louisville,  etc.,  It.  R. 
Co.  v.  Louisville,  131  Ky.  109,  114 
S.  W.  743,  24  L.  R.  A.  (N.  S.)  1213. 

Maine. —  Hayford  v.  Bangor,  102 
Me.  340,  66  Atl.  731,  11  L.  R.  A. 
(N.   S.)    940. 

Maryland. —  §tate  v.  Graves,  19 
Md.  351,  81  Am.  Dec.  639. 

Massachusetts. —  Brimmer  v.  Bos- 
ton, 102  Mass.  19 ;  Cavanagh  v.  Bos- 
ton, 139  Mass.  426,  52  Am.  Rep.  716. 

Michigan. —  South  Haven  v.  Van 
Buren  Probate  Judge,  140  Mich.  117, 
103  N.  W.  521. 

Minnesota. —  St.  Paul  Union  De- 
pot Co.  v.  St.  Paul,  30  Minn.  359,  15 
N.  W.  684. 

Mississippi. — Jackson  v.  Williams, 
92  Miss.  301,  46  So.  551;  Wise  v. 
Yazoo  City,  96  Miss.  507,  51  So.  453, 
26  L.  R.  A.  (N.  S.)  1130,  Ann.  Cas. 
1912  B  377. 

Missouri. —  Schmidt  v.  Densmore, 
42  Mo.  225;  School  District  of  Co- 
lumbia v.  Jones,  229  Mo.  510,  129 
S.  W.  705. 

Montana. —  Helena  v.  Rogan,  26 
Mont.  452,  68  Pac.  798. 

Neic  Hampshire. —  Littleton  v. 
Berlin  Mills  Co.,  73  N.  H.  11,  58  Atl. 
877. 

"New  Jersey. —  Chamberlain  v. 
Elizabethport  Steam  Cordage  Co., 
41  N.  J.  Eq.  43,  2  Atl.  775;  Slin- 
gerland  v.  Newark,  54  N.  J.  L.  62, 
23  Atl.  129;  FishHatt  v.  Atlantic 
City,  81  N.  J.  L.  64,  79  Atl.  887. 
New    York. — Watkins    v.    Welch 


Grape  Juice  Co.,  96  App.  Div.  114 
89  N.  Y.  Supp.  47. 

"North  Carolina. —  Eppley  v.  Bry- 
son  City,  157  N.  C.  487,  73  S.  E. 
197;  Beaufort  County  Commission- 
ers v.  Bonner,  153  N.  C.  66,  68 
S.  E.  970. 

North  Dakota. —  Noble  v.  Aasen, 
8  N.  D.  77,  76  N.  W.  990;  Liger- 
wood  v.  Michalek,  12  N.  D.  348,  97 
N.  W.  541. 

Pennsylvania. — Philadelphia,  etc., 
R.  R.  Co.'s  Appeal,  2  Walk.  291. 

South  Carolina. —  Bailey  v.  Clin- 
ton, 88  S.  C.  118,  70  S.  E.  446. 

Tennessee. — Memphis  v.  Hastings, 
113  Tenn.  142,  86  S.  W.  609,  69 
L.  R.  A.  750. 

"Virginia. —  Wallace  v.  Richmond, 
94  Va.  204,  26  S.  E.  586,  36  L.  R.  A. 
554. 

Washington. — Gasaway  v.  Seattle, 
52  Wash.  444,  100  Pac.  991,  21 
L.  R.  A.  (N.  S.)  68;  State  v.  King 
County  Court,  69  Wash.  69,  124 
Pac.  217. 

Wyoming. — Edwards  v.  Cheyenne, 
19  Wyo.  110,  114  Pac.  677. 

In  Memphis  v.  Wright,  6  Yerg. 
(Tenn.)  497,  27  Am.  Dec.  489,  how- 
ever it  was  held  that  power  in  a 
municipality  to  "  do  all  things  nec- 
essary to  be  done  by  corporations  " 
included  the  power  to  exercise  emi- 
nent domain. 

27.  United  States. — Payne  v.  Kan- 
sas, etc.,  R.  R.  Co.,  46  Fed.  546; 
Madison  v.  Daley,  58  Fed.  751. 

Georgia. —  Markham  v.  Brown,  37 
Ga.  277;  Brunswick,  etc.,  R.  R.  Co. 
v.  Waycross,  94  Ga.  102,  21  S.  E. 
145 ;  Georgia  R.  R.,  etc.,  Co.  v.  Union 
Point,  119  Ga.  809,  47  S.  E.  183; 
Zachry  v.  Harlem,  138  Ga.  195,  75 
S.  E.  4. 

Indiana. —  Allen  v.  Jones,  47  Ind. 
438;  Leeds  v.  Richmond,  102  Ind. 
372. 

Massachusetts. —  Perry  v.  Wilson, 
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power  to  exercise  eminent  domain  for  certain  purposes  is 
expressly  granted  to  a  municipal  corporation,  land  outside 
its  territorial  limits  cannot  be  condemned  without  special 
authority,28  and,  although  land  may  be  taken  for  purposes 
necessary  to  a  reasonable  enjoyment  of  those  which  have 
been  authorized,29  it  cannot  be  taken  for  purposes  merely 
incidental  to  a  more  convenient  or  economical  operation  of 
the  authorized  use.30  A  general  grant  to  a  municipal  cor- 
poration of  power  to  take  land' for  public  or  municipal  uses 
will  include  power  to  take  land  for  such  uses  as  are  com- 
monly within  the  limits  of  municipal  control,  such  as 
streets,  31  public  water  supply S2  and  the  like.83 


§  360.  Construction  of  Grant  of  Authority  to  Public  Serv- 
ice Corporations. 

When  a  railroad  company  is  granted  the  right  to  lay  out 
a  railroad  between  two  points  and  to  condemn  the  land  nec- 


7  Mass.  393  ;  Thatcher  v.  Dartmouth 
Bridge  Co.,  18  Pick.  501. 

Michigan. —  Grand  Rapids  Boom- 
ing Co.  v.  Jarvis,  30  Mich.  323; 
Chaffee's  Appeal,  56  Mich.  244. 

New  Jersey. — Chamberlain  t.  Eliz- 
abethport  Steam  Cordage  Co.,  41 
N.  J.  Eq.  43. 

New  York. —  People  ex  rel.  Hay- 
den  v.  Rochester,  50  N.  Y.  525. 

North  Carolina. — Beaufort  County 
Commissioners  v.  Banner,  153  N.  C. 
66,  68  S.  E.  970. 

Washington. —  State  v.  King 
County  Court,  69  Wash.  69,  124  Pac. 
217. 

Wisconsin. —  Stevens  Point  Boom 
Co.  v.  Reilly,  44  Wis.  295. 

Contra. —  Culpepper  County  Su- 
pervisors v.  Gorrell,  20  Gratt. 
(Va.)   484. 

28.  Houghton  v.  Huron  Copper 
Co.,  57  Mich.  547;  Dooley  v.  Kansas 
City,  82  Mo.  444,  52  Am.  Rep.  380. 

29.  Thus  authority  to  take  land 
for  a  bridge  includes  approaches. 
Norwalk  v.  Podmore,  86  Conn.  658, 
86  Atl.  582.  Authority  to  take  land 
necessary  for  a  water  supply  Justi- 
fies taking  to  preserve  the  purity 
of  the  watershed.  Brown  v.  Ken- 
nebec Water  District.  108  Me.  227, 
79  Atl.  907.    Power  to  take  water- 


works is  inferred  from  power  to 
construct  a  dam.  Kilbourn  City  v. 
Southern  Wisconsin  Power  Co.,  149 
Wis.  168,  135  N.  W.  499. 

30.  Power  to  take  land  for  streets, 
sewers,  waterworks,  electric  light 
lines  or  any  other  public  purposes 
does  not  include  power  to  condemn 
land  for  a  spur  track  to  bring  coal 
to  a  municipal  power  plant.  Wise 
v.  Yazoo  City,  56  Miss.  507,  51  So. 
453,  26  L.  R.  A.  (N.  S.)  1130,  Ann. 
Cas.  1912  B  377.  Power  to  take 
land  for  a  particular  public  use 
will  not  authorize  the  taking  of  a 
temporary  easement.  Waterbury  v. 
Piatt,  75  Conn.  387,  53  Atl.  958,  60 
L.  R.  A.  211,  96  Am.  St.  Rep.  229; 
Hibernia  R.  R.  Co.  v.  De  Camp,  47 
N.  J.  L.  518,  54  Am.  Rep.  197. 

31.  Louisville,  etc.,  R.  R.  Co.  v. 
Louisville,  131  Ky.  108,  114  S.  W. 
743;  State  v.  Pierce  County  Court, 
44  Wash.  476,  87  Pac.  521. 

32.  Slingerland  v.  Newark,  54 
N.  J.  L.  62,  23  Atl.  129. 

33.  The  collection  and  disposal  of 
garbage  is  a  "  municipal  purpose " 
for  which  eminent  domain  may  be 
exercised.  Ward  Co.  v.  Boston 
Street  Commissioners,  217  Mass. 
381,  104  N.  E.  965. 
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essary  for  that  purpose,  the  company  is  not  bound  to  lay 
out  its  road  in  a  straight  line  between  such  points,  and  may 
select  such  a  route  as  in  the  judgment  of  its  directors  will 
be  most  beneficial  to  the  best  interests  of  the  public  and  of 
the  company,  but  if  it  departs  from  a  straight  line  it  is 
required  to  confine  itself  to  such  deviations  and  curves  as 
are  reasonably  necessary  and  incident  to  the  original  plan 
so  that  the  length  of  the  line  reasonably  approximates  that 
named  or  contemplated  in  the  charter.34 

The  grant  of  the  power  of  eminent  domain  in  order  to 
lay  out  a  railroad  includes  power  to  take  land  for  stations, 
switches  and  side-tracks  and  other  incidental  purposes, 
although  they  may  not  be  expressly  mentioned  in  the  char- 
ter, because  they  are  indispensable  to  the  accomplishment 
of  the  purposes  for  which  the  railroad  was  chartered;35 
but  it  does  not  include  power  to  take  lands  for  such  purposes 
as  to  erect  a  car  factory,  or  dwellings  for  employees,  which 
are  not  legitimately  and  necessarily  connected  with  the 
management  and  operation  of  the  railroad.36  So  also  power 
to  take  adjacent  land  for  the  purposes  of  the  corporation 

34.  Chicago,  etc.,  Ry.  Co.  v.  Chi-  Co.  v.  Kip,  46  N.  Y.  546,  7  Am. 
cago  Mechanics'   Institute,   239  111.       Rep.  385. 

197,  87  N.  E.  933  ;  Kansas,  etc.,  Ry.  Pennsylvania. —  Cleveland,  etc.,  R. 

Co.  v.  Northwestern,   etc.,   Co.,   161  R.  Co.  v.  Speer,  56  Pa.  325,  94  Am. 

Mo.  288,  61  S.  W.  684,  100  Am.  St.  Dec.  84. 

Rep.  174;  Kansas  City  Interurban  Tennessee. —  Nashville,  etc.,  R.  R. 

Ry.  Co.  v.  Davis,   197  Mo.   669,  95  Co.  v.  Cowardine,  11  Humph.  348. 

S.  W.  881,  114  Am.   St.  Rep.   790;  See  also  supra,  §  66. 

Frankford,    etc.,    Turnpike    Co.    v.  36.  New  York,  etc.,  R.  R.  Co.  v. 

Philadelphia,  etc.,  R.  R.  Co.,  54  Pa.  Kip,  46  N.  Y.  546,  7  Am.  Rep.  385 ; 

345,  93  Am.  Dec.  708.  Gulf,  etc.,  R.  R.  Co.  v.  Tacquaid,  3 

35.  California.—  Central  Pacific  Tex.  Civ.  App.  142;  Eldridge  v. 
Ry.  Co.  v.  Feldman,  152  Cal.  303,  92  Smith,  34  Vt.  484 ;  Brainerd  v.  Peek, 
Pac.  849.  34  Vt.  496.     So  also  a  water  com- 

Connecticut. —  State    v.    Railroad  pany,  under  a  general  power  is  not 

Commissioners,  56  Conn.  308.  authorized  to  condemn  land  for  a 

Georgia. —  Gardner  v.  Georgia  R.  spur  track  connecting  its  plant  with 

R.,  etc.,  Co.,  117  Ga.  522,  43  S.  E.  a  railroad.    Kinney  v.  Citizens'  Wa- 

863.  ter  Co.,  173  Ind.  252,  90  N.  E.  129. 

Louisiana. — Lawrence  v.  Morgan's,  A.  fortiori,  a  railroad  company  un- 

etc.,  Steamship  Co.,  39  La.  Ann.  427,  der  a  general  grant  of  authority  to 

2  So.  69,  4  Am.  St.  Rep.  265.  take  land  for  its  road  cannot  ac- 

Mississippi. —  Ewing  v.  Alabama,  quire  land  for  purposes  of  specula- 

etc.,  R.  R.  Co.,  68  Miss.  551,  9  So.  tion.    Pacific  R.  R.  Co.  v.  Seely,  45 

295.  Mo.  212,  100  Am.  Dec.  369. 

Sew  York.— New  York,  etc.,  R.  R. 
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will  not  ordinarily  justify  the  taking  of  land  separated 
from  the  land  already  taken  by  intervening  private  land.37 
A  statute  conferring  eminent  domain  upon  railroad  com- 
panies which  appears  on  its  face  to  contemplate  railroads 
constructed  wholly  upon  a  private  right  of  way  has  no 
application  to  street  railways,38  and  conversely  authority 
to  a  street  railway  company  to  take  "  necessary  "  land  does 
not  justify  a  general  departure  from  the  highways.39  An 
interurban  electric  railroad  is  however  not  a  street  railway 
and  may  exercise  eminent  domain  under  a  general  grant  of 
authority  to  railroad  companies,40  and  it  is  generally  held 
that  a  statute  which  confers  upon  telegraph  companies  the 
right  to  take  land  by  eminent  domain  applies  to  telephone 
companies  and  authorizes  a  like  procedure  for  the  estab- 
lishment of  telephone  lines.41 


37.  Clark  v.  Coburn,  108  Me.  26, 
78  Atl.  1107,  Ann.  Cas.  1913  B  167 ; 
Bird  v.  Wilmington,  etc.,  R.  R.  Co., 
8  Rich.  Eq.  (S.  C.)  46,  64  Am.  Dec. 
739.  On  the  other  hand  it  was  held 
in  Chicago,  etc.,  R.  R.  Co.  v.  Chicago 
Mechanics'  Institute,  239  111.  197, 
87  N.  B.  933,  that  in  a  provision 
giving  a  railway  company  power  to 
condemn  adjacent  land  for  the  en- 
largement of  terminal  facilities,  the 
word  "  adjacent "  should  be  con- 
strued to  mean  lying  near,  but  not 
necessarily  in  contact  with  that  al- 
ready held. 

38.  Thompson-Houston  Electric  Oo. 
v.  Simon,  20  Ore.  60,  25  Pac.  147, 
10  L.  R.  A.  251,  23  Am.  St.  Rep.  86. 

39.  Hartshorn  v.  Illinois  Valley 
Traction  Co.,  210  111.  609,  71  N.  E. 
612,  3  St.  Ry.  Rep.  145. 

40.  Minneapolis,  etc.,  Ry.  Co.  v. 
Manitou  Forest  Syndicate,  101 
Minn.  132,  112  N.  W.  13,  5  St.  Ry. 
Rep.  531. 

41.  United  States. —  Cumberland 
Tel.  Co.  v.  United  Electric  Co.,  17 
Fed.  825. 

Maryland. —  Chesapeake,  etc.,  Tel. 
Co.  v.  Baltimore,  etc.,  Tel.  Co.,  66 
Md.  399. 

Minnesota. —  Northwestern  Tele- 
phone Exchange  Co.  v.  Chicago,  etc., 
Ry.  Co.,  76  Minn.  334,  79  N.  W.  315. 

New  Jersey. —  State  v.  Central 
New  Jersey  Tel.  Co.,  53  N.  J.  L.  341, 


21  Atl.  460,  11  L.  R.  A.  664,  3  Am. 
Elect.  Cas.  546. 

Tennessee. —  Doty  v.  American 
Tel.  &  Tel.  Co.,  123  Tenn.  329,  130 
S.  W.  1053,  Ann.  Cas.  1912  C  167. 

Texas. —  San  Antonio,  etc.,  Ry. 
Co.  v.  Southwestern,  etc.,  Tel.  Co., 
93  Tex;  313,  55  S.  W.  117,  49  L.  R.  A. 
459,  77  Am.  St.  Rep.  884. 

Wisconsin. — Wisconsin  Telephone 
Co.  v.  Oshkosh,  62  Wis.  32,  21  N.  W. 
828;  State  v.  Shleboygan,  111  Wis. 
23,  86  N.  W.  657. 

Authority  to  lay  a  telegraph  line 
upon  a  railroad  location  and  to  take 
for  that  purpose  an  easement  in  a 
strip  near  the  edge  of  such  location 
is  inferred  from  a  grant  of  power 
to  take  such  easement  "  along  and 
parallel"  to  a  railroad,  Postal 
Tel.  Cable  Co.  v.  Morgan's,  etc., 
Steamship  Co.,  49  Da.  Ann.  58,  21 
So.  183;  Postal  Tel.  Cable  Co.  v. 
Louisiana,  etc.,  R.  R.  Co.,  49  La. 
Ann.  1270,  22  So.  219 ;  Southwestern 
Tel.  Co.  v.  Kansas  City,  etc.,  R.  R. 
Co.,  109  La.  892,  33  So.  910 ;  Postal 
Tel.  Cable  Co.  v.  Farmville,  etc.,  R. 
R.  Co.,  96  Va.  661,  32  S.  E.  468 
(overruling  Postal  Tel.  Cable  Co.  v. 
Norfolk,  etc.,  R.  R.  Co.,  88  Va.  920, 
14  S.  E.  803,  4  Am.  Elect.  Cas.  225), 
or  "along  and  upon  any  railroad," 
St.  Louis,  etc.,  R.  R.  Co.  v.  Postal 
Tel.  Co.,  173  111.  508,  51  N.  E.  382, 
or  "upon  the  right  of  way  of  rail- 
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It  has  been  held  that  when  a  public  service  corporation 
has  been  chartered  in  two  states,  the  joint  act  of  incorpo- 
ration is  not  only  a  contract  with  the  company,  but  a  com- 
pact between  the  states  that  are  parties  to  it,  and  the  char- 
ter is  not  to  be  treated  like  the  charter  from  an  individual 
state,  but  is  to  be  hberally  construed  with  reference  to  the 
magnitude  of  the  enterprise  by  giving  the  company  the 
necessary  means  to  accomplish  the  purposes  of  its  creation. 
Like  a  treaty,  it  is  the  law  of  the  contracting  states  with- 
out being  subject  to  interpretation  by  the  local  usages  of 
either,  and  the  same  construction  of  it  must  be  made  in 
both.42 

A  general  grant  of  authority  to  corporations  to  exercise 
eminent  domain  for  certain  purposes  does  not  include  for- 
eign corporations  unless  the  contrary  plainly  appears.43 

§  361.  Authority  to  Take  Land  already  in  Public  Use. 

Although  there  is  now  no  question  that  the  legislature  has 
the  power  to  authorize  the  taking  of  land  devoted  to  one 
public  use  for  a  different  public  use,44  such  a  taking  cannot 
be  made  under  a  general  delegation  of  the  power  of  eminent 
domain  from  the  legislature,  unless  it  can  be  clearly  inferred 
from  the  nature  and  situation  of  the  proposed  work,  and 
from  the  impracticability  of  constructing  it  without 
encroaching  on  land  already  used  by  the  public,  that  the 
legislature  intended  to  authorize  such  property  to  be 
taken,45  and  the  same  is  true  of  property  owned  or  held  by 

road   companies,"    South    Carolina,  Montana. —  Helena  Power  Trans- 

etc,  R.  R.  Co.  v.  American  Tel.,  etc.,  mission  Co.  v.  Spratt,  35  Mont.  108, 

Co.,  65  S.  C.  459,  43  S.  B.  970.  88  Pac.  773,  8  L.  R.  A.  (N.  S.)  567. 

42.  Gibson,  C.  J.,  in  Brocket  v.  Nebraska—  State  v.  Scott,  22 
Ohio,  etc.,  R.  R.  Co.,  14  Pa.  244,  53  Nebr.  628,  36  N.  W.  121. 

Am.  Dec.  534,  quoted  with  approval  South  Carolina. —  Duke  v.  Postal 

in    Cleveland,    etc.,    R.    R.    Co.    v.  Tel.  Cable  Co.,  71  S.  C.  95,  50  S.  B. 

Speer,  56  Pa.  325,  94  Am.  Dec.  84.  675 ;   Burnett  v.   Postal  Tel.   Cable 

43.  United       States  —  Evansville,  Co.,  79  S.  C.  462,  60  S.  B.  1116. 
etc.,    Traction    Co.    v.    Henderson  44.  Supra,  §  351. 

Bridge   Co.,    72   C.    C.   A.    539,    141  45.  United   States. —  Lake    Shore, 

Fed.  51.  etc->  R-  R-  Co.  v.  New  York,   etc., 

Georgia.—  Chestatee   Pyrites   Co.  R-  R-  Co.,  8  Fed.  858;  Postal  Tel. 

v.  Cavenders,  etc.,  Mining  Co.,  119  Cable  Co.  v.  Oregon,  etc.,  R.  R.  Co., 

Ga.  354,  46  S.  B.  422,  100  Am.  St.  104  Fed.  623,  111  Fed.  842 ;  Chicago, 

Rep.  174.  etc.,  Ry.  Go.  v.  Williams,  148  Fed. 

Iowa.—  Holbert  v.  St.  Louis,  etc.,  442;  Portland  Ry.,  etc.,  Co.  v.  Port- 

R.  R.  Co.,  45  Iowa  23.  land,  181  Fed.  632. 
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Alabama. —  Anniston,  etc.,  R.  R. 
Co.  v.  Jacksonville,  etc.,  R.  R.  Co., 
82  Ala.  297,  2  So.  710 ;  Birmingham, 
etc.,  R.  R.  Co.  v.  Louisville,  etc.,  R. 
R.  Co.,  152  Ala.  422,  44  So.  679. 

Arkansas. — St.  Louis,  etc.,  Ry.  Co. 
v.  Memphis,  etc.,  R.  R.  Co.,  102  Ark. 
492,  143  S.  W.  107. 

California. —  Contra  Costa  Coal 
Mines  R.  R.  Co.  v.  Moss,  23  Cal. 
323 ;  McCullough  v.  San  Francisco, 
51  Cal.  418. 

Colorado. —  Denver,  etc.,  Irriga- 
tion Co.  v.  Colorado,  etc.,  Ry.  Co., 
30  Colo.  204,  69  Pac.  568,  60  L.  R.  A. 
353. 

Connecticut. —  Bridgeport  v.  New 
York,  etc.,  R.  R.  Co.,  36  Conn.  255, 
4  Am.  Rep.  63 ;  Evergreen  Cemetery 
Association  v.  New  Haven,  43  Conn. 
234,  21  Am.  Rep.  643. 

Georgia. —  Atlanta  v.  Central  R. 
R.,  etc.,  Co.,  53  Ga.  120;  Davis  v. 
East  Tennessee,  etc.,  R.  R.  Co.,  87 
Ga.  605,  13  S.  E.  567;  Augusta  v. 
Georgia,  etc.,  R.  R.  Co.,  98  Ga.  161, 
26  S.  E.  499;  Southern  Ry.  Co.  v. 
Rome,  141  Ga.  143,  80  S.  E.  557. 

Illinois. —  St.  Louis,  etc.,  R.  R.  Co. 
v.  Institution  for  Blind,  43  111.  303 ; 
Chicago,  etc.,  R.  R.  Co.  v.  Lake,  71 
III.  333 ;  Central  City,  etc.,  R.  R.  Co. 
v.  Fort  Clark,  etc.,  R.  R.  Co.,  81 
111.  523;  St.  Louis,  etc.,  R.  R.  Co. 
v.  Haller,  82  111.  208;  Chicago,  etc., 
R.  R.  Co.  v.  Chicago,  121  111.  176,  11 
N.  E.  907;  Illinois  Central,  etc., 
R.  R.  Co.  v.  Chicago,  etc.,  R.  R.  Co., 
122  111.  473,  18  N.  E.  140;  Chicago, 
etc,  R.  R.  Co.  v.  Chicago,  151  111. 
348,  37  N.  E.  842;  Suburban  R.  R. 
Co.  v.  Metropolitan,  etc.,  R.  R.  Co., 
193  111.  217,  61  N.  E.  1090 ;  Chicago, 
etc.,  R.  R.  Co.  v.  Chicago,  etc.,  R.  R. 
Co.,  211  111.  352,  71  N.  E.  1017.  3  St. 
Ry.  Rep  93 ;  Edwardsville  v.  Madi- 
son County,  251  111.  265,  96  N.  E. 
238,  37  L.  R.  A.  (N.  S.)  101 ;  Moline 
v.  Greene,  252  111.  475,  96  N.  E.  911, 
37  L.  R.  A.  (N.  S.)  104. 

Indiana. —  State  v.  Phipps,  4  Ind. 
515;  Baltimore,  etc.,  R.  R.  Co.  v. 
North,  103  Ind.  486,  3  N.  E.  144; 
Valparaiso  v.  Chicago,  etc.,  R.  R. 
Co.,  123  Ind.  467,  24  N.  E.  249 ; 
Seymour  v.  Jeffersonville,  etc.,  R.  R. 
Co.,  126  Ind.  466,  26  N.  E.  188; 
Fort  Wayne  v.  Lake  Shore,  etc.,  R. 


R.  Co.,  132  Ind.  558,  32  N.  E.  215, 
18  L.  R.  A.  367,  32  Am.  St.  Rep. 
277;  Cincinnati,  etc.,  R.  R.  Co.  v. 
Anderson,  139  Ind.  490,  38  N.  E. 
167,  47  Am.  St.  Rep.  285;  Powell 
v.  Greensburg,  150  Ind.  148,  49  N.  E. 
955. 

Kansas. —  Venard  v.  Cross,  8  Kan. 
248;  Union  Pacific  R.  R.  Co.  v. 
Kindred,  43  Kan.  134,  23  Pac.  112; 
Atchison,  etc.,  R.  R.  Co.  v.  Kansas 
City,  etc.,  R.  R.  Co.,  67  Kan.  569, 
73  Pac.  899. 

Kentucky. — Kenton  County  Court 
v.  Black  Lick  Turnpike  Co.,  10 
Bush  529;  Louisville,  etc.,  Ry.  Co. 
v.  Whitley  County  Court,  95  Ky. 
215,  24  S.  W.  604,  44  Am.  St.  Rep. 
220. 

Louisiana. —  Louisiana,  etc.,  R.  R. 
Co.  v.  Vicksburg,  etc.,  R.  R.  Co.,  112 
La.  915,  36  So.  803. 

Massachusetts. — Commonwealth  v. 
Stevens,  10  Pick.  247 ;  West  Boston 
Bridge  v.  County  Commissioners,  10 
Pick.  270 ;  Commonwealth  v.  West 
Boston  Bridge,  13  Pick.  195; 
Wellington,  Petitioner,  16  Pick.  87; 
Springfield  v.  Connecticut  River 
R.  R.  Co.,  4  Cush.  63;  Proprie- 
tors of  Locks  &  Canals  v.  Lowell, 
7  Gray  223;  Housatonic,  etc.,  R. 
R.  Co.  v.  Lee,  etc.,  R.  R.  Co.,  118 
Mass.  391 ;  Boston,  etc.,  R.  R.  Co.  v. 
Lowell,  etc.,  R.  R.  Co.,  124  Mass. 
368 ;  Boston,  etc.,  R.  R.  Co.  v.  Cam- 
bridge, 166  Mass.  224,  44  N.  E.  140 ; 
Higginson  v.  Boston,  212  Mass.  583, 
99  N.  E.  523,  42  L.  R.  A.  (N.  S.) 
215;  Eklon  v.  Chelsea,  223  Mass. 
213,  111  N.  E.  866. 

Minnesota. —  Milwaukee,  etc.,  R. 
R.  Co.  v.  Faribault,  23  Minn.  167; 
St.  Paul  Union  Depot  Co.  v.  St. 
Paul,  30  Minn.  359,  15  N.  W.  684; 
Minneapolis,  etc.,  R.  R.  Co.  v.  Min- 
neapolis, etc.,  R.  R.  Co.,  61  Minn. 
502,  63  N.  W.  1035 ;  Fohl  v.  Sleepy 
Eye  Lake,  80  Minn.  67,  82  N.  W. 
1097 ;  Minneapolis,  etc.,  R.  R.  Co.  v. 
Hartland,  85  Minn.  76,  88  N.  W.  423. 

Mississippi. —  Sullivan  v.  Board  of 
Supervisors,  58  Miss.  790. 

Missouri. —  Hannibal  v.  Hannibal, 
etc.,  R.  R.  Co.,  49  Mo.  480. 

"Nebraska. — Paxton,  etc.,  Land  Co. 
v.  Farmers',  etc.,  Land  Co.,  45  Nebr. 
884,  64  N.  W.  343,  29  L.  R.  A.  853, 
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the  state  even  though  not  devoted  to  any  public  use.*6 
There  are  however  many  cases  in  which  land  in  public  use 
may  unquestionably  be  taken  under  a  general  delegation 


50  Am.  St.  Rep.  585 ;  State  v.  Boone 
County,  78  Nebr.  271,  110  N.  W.  629, 
15  Ann.  Cas.  487. 

New  Hampshire.- —  Barber  v.  An- 
dover,  8  N.  H.  398;  Smith  v.  Con- 
way, 17  N.  H.  586. 

New  Jersey. —  Morris,  etc.,  R.  R. 
Co.  v.  Newark,  10  N.  J.  Eq.  352; 
State  v.  Morris  R.  R.  Co.,  25  N.  J.  L. 
437;  State  ex  rel.  Hyde  v.  Newark, 
28  N.  J.  L.  529 ;  State  v.  Montclair 
R.  R.  Co.,  35  N.  J.  L.  328;  New 
Jersey,  etc.,  R.  R.  Co.  v.  Long  Branch 
Commissioners,  39  N.  J.  L.  28 ;  Na- 
tional Docks,  etc.,  R.  R.  Co.  v. 
United  New  Jersey,  etc.,  R.  R.  Co., 
53  N.  J.  L.  217,  21  Atl.  570,  26  Am. 
St.  Rep.  421 ;  Van  Reipen  v.  Jersey 
City,  58  N.  J.  L.  262,  33  Atl.  740; 
Thompson  v.  Ocean  City  R.  R.  Co., 
60  N.  J.  L.  74,  36  Atl.  1087;  State 
v.  Patterson,  61  N.  J.  L.  408,  39  Atl. 
680;  Paterson,  etc.,  R.  R.  Co.  v. 
Paterson,  72  N.  J.  L.  112,  60  Atl. 
47 ;  Plainfield-Union  Water  Co.  v. 
Plainfield,  83  N.  J.  L.  332,  85  Atl. 
321. 

New  Mexico. — Albuquerque  v.  Gar- 
cia, 17  N.  M.  445,  130  Pac.  118. 

New  York. —  Ex  parte  Manhattan 
Co.,  22  Wend.  653;  Matter  of  Bos- 
ton, etc.,  R.  R.  Co.,  53  N.  Y.  574; 
Matter  of  City  of  Buffalo,  68  N.  Y. 
167;  Prospect  Park,  etc.,  R.  R.  Co. 
v.  Williamson,  91  N.  Y.  552;  Su- 
burban Rapid  Transit  Co.  v.  New 
York,  128  N.  Y.  510,  28  N.  B.  525; 
New  York  Central  R.  R.  Co.  v.  Buf- 
falo, 200  N.  Y.  113,  93  N.  B.  520. 

Ohio. —  Bellaire,  etc.,  Ry.  Co.  v. 
Bellarre,  7  Ohio  Dec.  607;  Little 
Miami,  etc.,  R.  R.  Co.  v.  Dayton,  23 
Ohio  St.  510;  Hamilton,  etc.,  Trac- 
tion Co.  v.  Hamilton,  etc.,  Transit 
Co.,  69  Ohio  St.  402,  69  N.  E.  999. 

Oregon. — Little  Nestucca  Road  Co. 
v.  Tillamook  County,  31  Ore.  1,  48 
Pac.  465,  65  Am.  St.  Rep.  802. 

Pennsylvania. —  Cake  v.  Philadel- 
phia, etc.,  R.  R.  Co.,  87  Pa.  307; 
Pittsburgh  Junction  R.  R.  Co.'s  Ap- 
peal, 122  Pa.  511,  6  Atl.  564,  9  Am. 
St.  Rep.  128 ;  Sharon  Ry.  Co.'s  Ap- 


peal, 122  Pa.  533,  17  Atl.  234,  9  Am. 
St.  Rep.  133 ;  Groff  v.  Bird-in-Hand 
Turnpike  Co.,  128  Pa.  621,  22  Atl. 
834,  5  L.  R.  A.  661;  Philadelphia, 
etc.,  R.  R.  Co.'s  Appeal,  187  Pa.  123, 
40  Atl.  967;  Scranton,  etc.,  Water 
Co.  v.  Northern,  etc.,  Iron  Co.,  192 
Pa.  80,  43  Atl.  470,  73  Am.  St.  Rep. 
198 ;  Pennsylvania,  etc.,  R.  R.  Co.  v. 
Bogert,  209  Pa.  589,  59  Atl.  100; 
Scranton  Gas,  etc.,  Co.  v.  Delaware, 
etc.,  R.  R.  Co.,  225  Pa.  152,  73  Atl. 
1097. 

South  Dakota. — Winona,  etc.,  R. 
R.  Co.  v.  Watertown,  4  S.  D.  323,  56 
N.  W.  1077. 

Tennessee. — Red  River  Bridge  Co. 
v.  Clarksville,  1  Sneed  176,  60  Am. 
Dec.  143. 

Texas. — Fort  Worth  Improvement 
District  v.  Fort  Worth  (Tex.),  158 
S.  W.  164,  48  L.  R.  A.  (N.  S.)  994; 
Rockport,  etc.,  R.  R.  Co.  v.  State 
(Tex.  Civ.  App.),  135  S.  W.  263. 

Vermont. —  Central  Vermont  R.  R. 
Co.  v.  Royalton,  58  Vt.  238,  4  Atl. 
868;  Connecticut,  etc.,  R.  R.  Co.  v. 
St.  Johnsbury,  59  Vt.  320,  10  Atl. 
573 ;  Barre  R.  R.  Co.  v.  Montpeller, 
etc.,  R.  R.  Co.,  61  Vt.  1,  17  Atl.  923, 
4  L.  R.  A.  785,  15  Am.  St.  Rep.  877 ; 
Rutland,  etc,  R.  R.  Co.  v.  Central 
Vermont  Ry.  Co.,  72  Vt.  128,  47  Atl. 
399. 

Virginia. —  Alexandria,  etc.,  Ry. 
Co.  v.  Alexandria,  etc.,  R.  R.  Co., 
75  Va.  780,  40  Am.  Rep.  743 ;  Rich- 
mond, etc.,  R.  R.  Co.  v.  Johnston, 
103  Va.  456,  49  S.  E.  496. 

Washington. —  Weymouth  v.  Port 
Townsend,  etc.,  R.  R.  Co.,  6  Wash. 
575,  34  Pac.  154 ;  Seattle,  etc.,  R.  R. 
Co.  v.  State,  7  Wash.  150,  34  Pac. 
551,  22  L.  R.  A.  217,  38  Am.  St. 
Rep.  866 ;  State  v.  Whitman  County 
Court,   45  Wash.  270,   88  Pac.   201. 

Wisconsin. —  In  re  Milwaukee 
Southern  Ry.  Co.,  124  Wis.  490,  102 
N.  W.  401. 

46.  Georgia.— Atlanta  v.  Central 
R.  R.,  etc.,  Co.,  53  Ga.  120;  Western 
Union  Tel.  Co.  v.  Western,  etc.,  R. 
R.  Co.,  142  Ga.  532,   83   S.  E.   135 
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of  the  power  of  eminent  domain.  A  public  way,  whether  it 
be  highway,  railroad  or  canal,  cannot  in  the  nature  of 
things  be  constructed  for  any  considerable  distance  through 
an  inhabited  country  without  crossing  other  public  ways. 
Accordingly,  general  authority  to  lay  out  and  construct 
public  ways  and  to  take  the  necessary  land  justifies  the 
condemnation  of  crossings  over  other  ways,47  so  far  as  it 
can  be  done  without  destroying  the  use  of  the  original  way 


(usufructuary  interest  of  lessee  of 
railroad  belonging  to  the  state) . 

Idaho. — Hollister  v.  State,  9  Idaho 
8,  71  Pac.  541. 

Illinois. —  St.  Louis,  etc.,  K.  R.  Co. 
v.  Illinois  Institution  for  Blind,  43 
111.  303 ;  People  v.  Sanitary  District 
of  Chicago,  210  111.  171,  71  N.  E.  334. 

Minnesota. —  Independent  School 
District  v.  State  (In  re  Condemna- 
tion of  Lands  in  St.  Louis  County), 
124  Minn.  271,  144  N.  W.  960. 

N eoraska. — State  v.  Boone  County, 
78  Nebr.  271,  110  N.  W.  629,  15 
Ann.  Cas.  487. 

New  Jersey. — Wilson  v.  East  Jer- 
sey Water  Co.,  78  N.  J.  Eq.  329,  79 
Atl.  440. 

New  York. — Be  mica,  73  Hun  256, 
26  N.  Y.  Supp.  564;  In  re  Rosebank 
Ave.,  162  App.  Div.  332,  147  N.  T. 
Supp.  638  (lands  of  state  in  posses- 
sion of  a  corporation  formed  to  aid 
destitute  families  of  seamen). 

Texas. — Imperial  Irrigation  Co.  v. 
Jayne,  104  Tex.  395,  138  S.  W.  575, 
Ann.  Cas.  1914  B  322. 

Washington. —  Seattle,  etc.,  R.  R. 
Co..  v.  State,  7  Wash.  150,  34  Pac. 
551,  22  L.  R.  A.  217,  38  Am.  St. 
Rep.  866;  State  v.  Chelan  County 
Court,  36  Wash.  381,  78  Pac.  1011. 

47.  Under  a  general  power  to  take 
land  by  eminent  domain,  (a)  A 
highway  can  be  laid  out  across  a 
railroad. 

Arkansas. —  St.  Louis,  etc.,  R.  R. 
Co.  v.  Fayetteville,  75  Ark.  534,  87 
S.  W.  1174. 

Connecticut. —  Bridgeport  v.  New 
York,  etc.,  R.  R.  Co.,  36  Conn.  255, 
4  Am.  Rep.  63;  New  York,  etc.,  R. 
R.  Co.  v  New  Haven,  81  Conn.  581, 
71  Atl.  780. 

Georgia. — Poulan  v.  Atlantic  Coast 


Line  Ry.  Co.,  123  Ga.  605,  51  S.  E. 
657;  Georgia  R.  R.,  etc.,  Co.  v.  De- 
catur, 129  Ga.  502,  59  S.  E.  217. 

Illinois. — Illinois  Central  R.  R.  Co. 
v.  Chicago,  138  111.  453,  141  111.  586, 
28  N.  E.  740,  30  N.  E.  1044 ;  Chicago, 
etc.,  R.  R.  Co.  v.  Cicero,  154  111.  656, 
39  N.  E.  574. 

Indiana. —  Lake  Erie,  etc.,  R.  R. 
Co.  v.  Kokomoj  130  Ind.  224,  29  N.  E. 
780 ;  Cicero  v.  Lake  Erie,  etc.,  R.  R. 
Co.,  52  Ind.  App.  298,  97  N.  E.  389. 

Kentucky. — Louisville,  etc.,  R.  R. 
Co.  v.  Louisville,  131  Ky.  108,  114 
S.  W.  743,  24  L.  R.  A.  (N.  S.)  1213. 

Louisiana. —  Eunice  v.  Louisiana 
Western  Ry.  Co.,  135  La.  882,  66  So. 
257. 

Massachusetts.—  Boston,  etc.,  R. 
R.  Co.  v.  Boston,  140  Mass.  87,  2 
N.  E.  943;  Eldredge  v.  Norfolk 
County  Commissioners,  185  Mass. 
186,  70  N.  E.  36. 

Michigan. —  Commissioners  of 

Parks  and  Boulevards  v.  Michigan 
Central  R.  R.  Co.,  90  Mich.  385,  51 
N.  W.  447. 

Minnesota. —  St.  Paul,  etc.,  R.  R. 
Co.  v.  Minneapolis,  35  Minn.  141,  27 
N.  W.  500;  Minneapolis,  etc.,  R.  R. 
Co.  v.  Hartland,  85  Minn.  76,  88 
N.  W.  423. 

Missouri. —  Hannibal  v.  Hannibal, 
etc.,  R.  R.  Co.,  49  Mo.  480. 

New  Jersey. —  New  Jersey  South- 
ern R.  R.  Co.  v.  Commissioners,  39 
N.  J.  L.  28. 

New  York,. — Albany  Northern  R. 
R.  Co.  v.  Brownell,  24  N.  Y.  345. 

Ohio. —  Little  Miami,  etc.,  R.  R. 
Co.  v.  Dayton,  23  Ohio  St.  510. 

South  Dakota. —  Winona,  etc.,  R. 
R.  Co.  v.  Watertown,  4  S.  D.  323,  56 
N.  W.  1077. 

But  a  highway  cannot  be  laid  out 
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across  a  railroad  in  such  a  way  as 
to  exclude  the  railroad  from  the  use 
of  its  location. 

Indiana. —  Ft.  Wayne  v.  Lake 
Shore,  etc.,  R.  R.  Co.,  132  Ind.  558, 
32  N.  E.  215,  18  L.  R.  A.  367,  32  Am. 
St.  Rep.  277;  Cincinnati,  etc.,  R.  R. 
Co.  v.  Anderson,  139  Ind.  490,  38 
N.  E.  167,  17  Am.  St.  Rep.  285; 
Powell  v.  Greensiburg,  150  Ind.  148, 
49  N.  E.  955. 

Minnesota. —  Fohl  v.  Sleepy  Eye 
Lake,  80  Minn.  67,  82  N.  W.  1097; 
Minneapolis,  etc.,  R.  R.  Co.  v.  Hart- 
land,  85  Minn.  76,  88  N.  W.  423. 

Missouri. —  Hannil'al  v.  Hannibal, 
etc.,  R.  R.  Co.,  49  Mo.  480. 

Ohio. —  Little  Miami,  etc.,  R.  R. 
Co.  v.  Dayton,  23  Ohio  St.  510. 

South  Dakota. — WiDona,  etc.,  R. 
R.  Co.  v.  Watertown,  4  S.  D.  323,  56 
N.  W.  1077. 

Vermont. —  Central  Vermont  R.  R. 
Co.  v.  Royalton,  58  Vt.  238,  4  Atl. 
868;  Connecticut,  etc.,  R.  R.  Co.  v. 
St.  Johnsbury,  59  Vt.  320,  10  Atl. 
573. 

(b)  A  highway  may  cross  a 
canal.  Morris  Canal  Co.  v.  State, 
24  N.  J.  L.  62. 

(c)  A  railroad  may  cross  a  high- 
way. Springfield  v.  Connecticut 
River  R.  R.  Co.,  4  Cush.  (Mass.) 
63 ;  Canton  v.  Canton  Cotton  Ware- 
house Co.,  84  Miss.  268,  36  So.  266, 
65  L.  R.  A.  561,  105  Am.  St.  Rep. 
428 ;  Raritan  v.  Port  Reading  R.  R. 
Co.,  49  N.  J.  Eq.  11,  23  Atl.  127; 
Allen  v.  Jersey  City,  53  N.  J.  L.  522, 
22  Atl.  257. 

(d)  A  railroad  may  cross  a  turn- 
pike, Lafayette  Road  Co.  v.  New 
Albany,  etc.,  R.  R.  Co.,  13  Ind.  90, 
74  Am.  Dec.  246;  Baltimore,  etc., 
Turnpike  Co.  v.  Union  R.  R.  Co.,  35 
Md.  224,  6  Am.  Rep.  397;  White 
River  Turnpike  Co.  v.  Vermont  Cen- 
tral R.  R.  Co.,  21  Vt.  590,  or  a  canal. 
Tuckahoe  Canal  Co.  v.  Tuckahoe  R. 
R.  Co.,  11  Leigh.  (Va.)  42,  36  Am. 
Dec.  374. 

(e)  One  horse  railway  may  cross 
another.  Market  St.  Ry.  Co.  v.  Cen- 
tral Ry.  Co.,  51  Cal.  383.  For  cross- 
ings of  street  railways  and  steam 
railroads,  see  supra,  §  128. 

(f )  One  steam  railroad  may  cross 
another. 

United    States. —  Richmond,    etc., 


R.  R.  Co.  v.  Louisa,  etc.,  R.  R.  Co., 
13  How.  71,  14  L.  ed.  55. 

Connecticut. —  New  York,  etc.,  R. 
R.  Co.  v.  Boston,  etc.,  R.  R.  Co.,  36 
Conn.  196. 

Illinois.—  Lake  Shore,  etc.,  R.  R. 
Co.  v.  Chicago,  etc.,  R.  R.  Co.,  97 
111.  506. 

Indiana. —  New  Castle,  etc.,  R.  R. 
Co.  v.  Peru,  etc.,  R.  R.  Co.,  3  Ind. 
464. 

Iowa. — Minneapolis,  etc.,  R.  R.  Co. 
v.  Chicago,  etc.,  R.  R.  Co.,  116  Iowa 
681,  88  N.  W.  1082. 

Louisiana. —  Houston,  etc.,  R.  R. 
Co.  v.  Kansas  City,  etc.,  R.  R.  Co., 
109  La.  581,  33  So.  609. 

Michigan. —  Grand  Rapids,  etc.,  R. 
R.  Co.  v.  Grand  Rapids,  etc.,  R.  R. 
Co.,  35  Mich.  265,  24  Am.  Rep.  545. 
Missouri.—  Kansas  City,  etc.,  R. 
R.  Co.  v.  St.  Joseph,  etc.,  R.  R.  Co., 
97  Mo.  457,  10  S.  W.  826,  3  L.  R.  A. 
332. 

New  Jersey.—  Morris,  etc.,  R.  R. 
Co.  v.  Central,  etc.,  R.  R.  Co.,  31 
N.  J.  L.  205;  National  Docks,  etc., 
Ry.  Co.  v.  United  New  Jersey,  etc., 
R.  R.  Co.,  53  N.  J.  L.  217,  21  Atl. 
570,  26  Am.  St.  Rep.  421. 

New  York. —  Matter  of  Boston, 
etc.,  R.  R.  Co.,  79  N.  T.  64. 

Ohio. —  Lake  Shore,  etc.,  R.  R.  Co. 
v.  Cincinnati,  etc.,  R.  R.  Co.,  30 
Ohio  St.  604. 

South  Carolina. —  South  Carolina, 
etc.,  R.  R.  Co.  v.  Columbia,  etc.,  R. 
R.'  Co.,  13  Rich.  Eq.  339. 

Vermont. —  Central  Vermont  R.  R. 
Co.  v.  Woodstock  R.  R.  Co.,  50  Vt. 
452. 

But  one  railroad  cannot  be  laid 
out  across  another  in  such  a  way  as 
to  exclusively  occupy  the  crossing, 
or  to  deprive  the  railroad  crossed  of 
the  ability  to  fully,  fairly  and  freely 
exercise  its  franchise.  National 
Docks,  etc.,  Ry.  Co.  v.  United  New 
Jersey,  etc.,  R.  R.  Co.,  53  N.  J.  L. 
217,  2.1  Atl.  570,  26  Am.  St.  Rep. 
421 ;  Pittsburgh  Junction  R.  R.  Co.'s 
Appeal,  122  Pa.  511,  6  Atl.  564,  9 
Am.  St.  Rep.  128;  Sharon  Ry.  Co.'s 
Appeal,  122  Pa.  533,  17  Atl.  234,  9 
Am.  St.  Rep.  133  ;  Seattle,  etc.,  R.  R. 
Co.  v.  State,  7  Wash.  150,  34  Pac. 
551,  22  L.  R.  A.  217,  38  Am.  St.  Rep. 
866. 
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and  subject  to  the  condition  that  the  power  is  to  be  exer- 
cised so  as  to  interfere  as  little  as  possible  with  the  orig- 
inal use.48  But  authority  to  take  previously  existing  ways 
longitudinally  will  not  be  presumed,49  and  as  tracts  used  for 


48.  New  York,  etc.,  R.  R.  Co.  v. 
New  Haven,  81  Conn.  581,  71  Atl. 
780;  Jones  v.  Erie,  etc.,  R.  R.  Co., 
169  Pa.  333,  32  Atl.  535,  47  Am.  St. 
Rep.  916. 

49.  Under  a  general  power  to  take 
land  by  eminent  domain.  (a)  A 
railroad  cannot  be  laid  out  along 
a  highway. 

Georgia. —  Davis  v.  East  Tennes- 
see, etc.,  R.  R.  Co.,  87  Ga.  605,  13 
S.  E.  567. 

Illinois. —  St.  Louis,  etc.,  R.  R.  Co. 
v.  Haller,  82  111.  208 ;  Chicago,  etc., 
R.  R.  Co.  v.  Chicago,  121  111.  176, 
11  N.  E.  907. 

Kentucky. —  Louisville,  etc.,  R.  R. 
Co.  v.  Whitley  Co.  Ct.;  95  Ky.  215, 
24  S.  W.  604,  44  Am.  St.  Rep.  220. 

Massachusetts. —  Springfield  v. 
Connecticut  River  R.  R.  Co.,  4  Cush. 
63. 

New  Hampshire. —  Smith  v.  Con- 
way, 17  N.  H.  586. 

New  Jersey. —  Morris,  etc.,  R.  R. 
Co.  v.  Newark,  10  N.  J.  Eq.  352; 
Thompson  v.  Ocean  City  R.  R.  Co., 
60  N.  J.  L.  74,  36  Atl.  1087. 

Pennsylvania. — Commonwealth  v. 
Erie,  etc.,  R.  R.  Co.,  27  Pa.  339,  67 
Am.  Dec.  471 ;  Cake  v.  Philadelphia, 
etc.,  R.  R.  Co.,  87  Pa.  307. 

Tennessee.  —  Red  River  Bridge 
Co.  v.  Clarksville,  1  Sneed  176,  60 
Am.  Dec.  143. 

Washington. —  Weymouth  v.  Port 
Townsend,  etc.,  R.  R.  Co.,  6  Wash. 
575,  34  Pac.  154;  State  v.  Spokane 
County  Court,  62  Wash.  96,  113 
Pac.   576. 

(b)  A  railroad  cannot  be  laid 
out  along  a  turnpike.  Kenton 
County  Court  v.  Black  Lick  Turn- 
pike Co.,  10  Bush  (Ky.)  529. 

(c)  One  railroad  cannot  be  laid 
out  along  another. 

United  States. —  Lake  Shore,  etc., 
R.  R.  Co.'  v.  New  York,  etc.,  R.  R. 
Co.,  8  Fed.  858. 

Alabama. — Anniston,  etc.,  R.  R. 
Co.  v.  Jacksonville,  etc.,  R.  R.  Co., 
82  Ala.  297,  2  So.  710. 


California. —  Contra  Costa  Coal 
Mines  R.  R.  Co.  v.  Moss,  23  Cal. 
323. 

Illinois. —  Central  City,  etc.,  R.  R. 
Co.  v.  Fort  Clark,  etc.,  R.  R.  Co.,  81 
111.  523 ;  Illinois  Central,  etc.,  R.  R. 
Co.  v.  Chicago,  etc.,  R.  R.  Co.,  122 
111.  473,  18  N.  E.  140;  Suburban  R. 
R.  Co.  v.  Metropolitan,  etc.,  R.  R. 
Co.,  193  111.  217,  61  N.  E.  1090; 
Chicago,  etc.,  R.  R.  Co.  v.  Chicago, 
etc.,  R.  R.  Co.,  211  111.  352,  71  N.  E. 
1017. 

Kansas. — Atchison,  etc.,  R.  R.  Co. 
v.  Kansas  City,  etc.,  R.  R.  Co.,  67 
Kan.  569,  73  Pac.  899. 

Louisiana.  —  Louisiana,  etc.,  R. 
R.  Co.  v.  Vicksburg,  etc.,  R.  R.  Co., 
112  La.  915,  36  So.  803. 

Massachusetts. —  Housatonic,  etc., 
R.  R.  Co.  v.  Lee,  etc.,  R.  R.  Co., 
118  Mass.  391;  Boston,  etc.,  R.  R. 
Co.  v.  Lowell,  etc.,  R.  R.  Co.,  124 
Mass.  368. 

Minnesota. —  Minneapolis,  etc.,  R. 
R.  Co.  v.  Minneapolis,  etc.,  R.  R. 
Co.,  61  Minn.   502,   63  N.   W.   1035. 

Pennsylvania. — Philadelphia,  etc., 
R.  R.  Co.'s  Appeal,  187  Pa.  123,  40 
Atl.  967. 

Virginia. — Alexandria,  etc.,  R.  R. 
v.  Alexandria,  etc.,  R.  R.  Co.,  75 
Va.  780,  40  Am.  Rep.  743. 

(d)  An  electric  railway  cannot 
be  laid  out  along  a  steam  railroad. 
Chicago,  etc.,  Ry.  Co.  v.  Chicago, 
etc.,  Ry.  Co.,  211  III.  352,  71  N.  E. 
1017,  3  St.  Ry.  Rep.  93;  Indian- 
apolis, etc.,  R.  R.  Co.  v.  Indian- 
apolis, etc.,  R.  R.  Co.,  33  Ind.  App. 
337,  67  N.  E.  1013,  1  St.  Ry.  Rep. 
173. 

(e)  A  street  railway  cannot  be 
laid  out  overlapping  another.  Ham- 
ilton, etc.,  Traction  Co.  v.  Hamilton, 
etc.,  Transit  Co.,  69  Ohio  St.  402, 
69  N.  E.  999. 

(f )  A  highway  cannot  be  laid  out 
along  a  railroad. 

United      States. —  Portland     Ry., 

etc.,  Co.  v.  Portland.  181  Fed.  632. 

Connecticut. —  Bridgeport  v.  New 


361     Authority  to  Exeecise  Eminent  Domain.        1001 


parks,  public  buildings,  cemeteries  and  for  public  purposes 
generally  other  than  ways  can  usually  be  avoided  by  a 
slight  deviation  from  the  desired  course,  authority  to 
encroach  upon  such  property  will  not  be  inferred  from  a 
general  grant  of  the  power  of  eminent  domain  for  the  pur- 
pose of  laying  out  ways.50    For  the  same  reason  power 


York,  etc.,  R.  R.  Co.,  36  Conn.  255, 
4  Am.  Rep.  63. 

Indiana. —  Seymour  v.  JefEerson- 
ville,  etc.,  R.  R.  Co.,  126  Ind.  466, 
26  N.  B.  188. 

Kansas. —  Union  Pacific  R.  R.  Co. 
v.  Kindred,  43  Kan.  134,  23  Pac. 
112. 

New  Jersey. —  New  Jersey,  etc., 
R.  R.  Co.  v.  Long  Branch  Commis- 
sioners, 39  N.  J.  L.  28. 

Pennsylvania. — In  re  Great  Bend 
Road,  2  Pa.  Co.  Ct.  R.  335. 

(g)  A  highway  cannot  be  laid  out 
over  a  canal,  State  ex  rel.  Hyde 
v.  Newark,  28  N.  J.  L.  529;  or  an 
irrigation  ditch ;  Albuquerque  v. 
Garcia,  17  N.  M.  445,  130  Pac.  118. 

(h)  A  highway  cannot  be  laid 
out  over  a  turnpike. 

Massachusetts.  —  West  Boston 
Bridge  v.  County  Commissioners, 
10  Pick.  270 ;  Commonwealth  v. 
West  Boston  Bridge,  13  Pick.  195. 

Mississippi. —  Sullivan  v.  Board 
of  Supervisors,  58  Miss.  790. 

New  Hampshire. —  Barber  v.  An- 
dover,  8  N.  H.  398. 

Oregon. —  Little  Nestucca  Road 
Co.  v.  Tillamook  County,  31  Ore.  1, 
48  Pac.  465,  65  Am.   St.  Rep.   802. 

(i)  A  turnpike  cannot  be  laid 
out  over  a  highway;  GrofC  v.  Bird- 
in-Hand  Turnpike  Co.,  128  Pa.  621, 
144  Pa.  150,  22  Atl.  834,  5  L.  R.  A. 
661;  Blakely  v.  Delaware,  etc., 
Canal  Co.,  2  Lack.  Leg.  N.  59; 
Ameru  Township  v.  Reading  Turn- 
pike Co.,  2  Lane.  Law  R.  75. 

(5)  A  canal  cannot  be  laid  out 
along  a  railroad.  Matter  of  City 
of  Buffalo,  68  N.  Y.  167. 

(k)  A  drainage  ditch  cannot  be 
laid  out  along  a  railroad.  Balti- 
more, etc.,  R.  R.  Co.  v.  North,  103 
Ind.  486,  3  N.  E.  144. 

50.  Under  a  general  power  to 
take  land  by  eminent  domain,   (a) 


A  highway  cannot  be  laid  out 
through  a  railroad  depot  or  the 
depot  grounds. 

United  States. —  Chicago,  etc.,  Ry. 
Co.  v.  Williams,  148  Fed.  442. 

Georgia. — Atlanta  v.  Central  R. 
R.,  etc.,  Co.,  53  Ga.  120 ;  Augusta  v. 
Georgia,  etc.,  R.  R.  Co.,  98  Ga.  161, 
26  S.  E.  499. 

Illinois. —  Chicago,  etc.,  R.  R.  Co. 
v.  Lake,  71  111.  333;  Chicago,  etc., 
R.  R.  Co.  v.  Chicago,  151  111.  348, 

37  N.  E.  842. 

Indiana. — Valparaiso  v.  Chicago, 
etc.,  R.  R.  Co.,  .123  Ind.  467,  24 
N.  E.  249 ;  Seymour  v.  Jefferson- 
ville,  etc.,  R.  R.  Co.,  126  Ind.  466, 
26  N.  E.  188 ;  Fort  Wayne  v.  Lake 
Shore,  etc.,  R.  R.  Co.,  132  Ind.  558, 
32  N.  E.  215,  18  L.  R.  A.  367,  32 
Am.  St.  Rep.  277;  Cincinnati,  etc., 
Ry.  Co.  v.  Anderson,  139  Ind.  490, 

38  N.  E.  167,  47  Am.  St.  Rep.  285. 
Minnesota. —  Milwaukee,  etc.,  Ry. 

Co.  v.  Faribault,  23  Minn.  167;  St. 
Paul  Union  Depot  Co.  v.  St.  Paul, 
30  Minn.  359,  15  N.  W.  684. 

New  Jersey. —  State  v.  Paterson, 
61  N.  J.  L.  408,  39  Atl.  680;  Pater- 
son, etc.,  R.  R.  Co.  v.  Paterson,  72 
N.  J.  L.  112,  60  Atl.  47. 

New  York. —  Prospect  Park,  etc., 
R.  R.  Co.  v.  Williamson,  91  N.  Y. 
552;  In  re  Walden,  14  N.  Y.  St. 
Rep.  590;  In  re  East  161st  St.,  102 
N.  Y.  Supp.  500,  52  N.  Y.  Misc. 
Rep.   596. 

Ohio. — •  Bellaire,  etc.,  Ry.  Co.  v. 
Bellaire,  7  Ohio  Dec.  607 

Pennsylvania. — Pennsylvania,  etc., 
R.  R.  Co.  v.  Bogert,  209  Pa.  589, 
59  Atl.  100. 

South  Dakota. — Winona,  etc.,  R. 
R.  Co.  v.  Watertown,  4  So.  Dak. 
323,  56  N.  W.  1077. 

Virginia. —  Richmond,  etc.,  R.  R. 
Co.  v.  Johnston,  103  Va.  456,  49 
S.  E.  496. 
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Washington. —  State  v.  Whitman 
County,  45  Wash.  270,  88  Pac.  201. 

Contra,  New  York,  etc.,  R.  R.  Co. 
v.  New  Haven,  81  Conn.  581,  71 
Atl.   780. 

(b)  Even  specific  authority  to  lay 
out  streets  across  railroad  tracks 
will  not  warrant  the  laying  out  of  a 
street  across  depot  grounds.  Pros- 
pect Park,  etc.,  R.  R.  Co.  v.  William- 
son, 91  N.  Y.  552;  People  v.  New 
York,  etc.,  R.  R.  Co.,  156  N.  Y. 
570,  51  N.  E.  312;  Richmond,  etc., 
R.  R.  Co.  v.  Johnston,  103  Va.  456, 
49  S.  E.  496. 

(c)  But  a  highway  may  be  laid 
out  across  lengthy  and  unimportant 
extensions  of  depot  grounds,  such 
as  tracks  used  for  storing  cars  and 
the  like. 

Connecticut. —  Bridgeport  v.  New 
York,  etc.,  R.  R.  Co.,  36  Conn.  255, 
4  Am.  Rep.  63. 

Illinois. —  Illinois  Central  R.  R. 
Co.  v.  Chicago,  141  111.  586,  30 
N.  E.  1044,  17  L.  R.  A.  530;  Chi- 
cago, etc.,  R.  R.  Co.  v.  Morrison, 
195  111.  271,  63  N.  E.  96. 

Iowa. —  Chicago,  etc.,  R.  R.  Co.  v. 
Starkweather,  97  Iowa  159,  66 
N.  W.  87,  31  L.  R.  A.  183,  59  Am. 
St.  Rep.  404. 

Massachusetts. —  Eldredge  v.  Nor- 
folk County  Commissioners,  185 
Mass.  186,  70  N.  E.  36. 

Michigan. —  Battle  Creek,  etc.,  R. 
R.  Co.  v.  Tiffany,  99  Mich.  471,  58 
N.  W.  617. 

New  Jersey. —  New  York,  etc.,  R. 
R.  Co.  v.  Drummond,  46  N.  J.  L. 
644;  Paterson,  etc.,  R.  R.  Co.  v. 
Paterson,  83  N.  J.  L.  535,  83  Atl. 
886,  affirming  81  N.  J.  L.  75,  80  Atl. 
937. 

Pennsylvania. —  Pittsburg,  etc.,  R. 
R.  Co.  v.  Butler,  242  Pa.  461,  89 
Atl.  579. 

(d)  One  railroad  cannot  be  laid 
out  through  the  depot  or  depot 
grounds  of  another  railroad.  Bir- 
mingham, etc.,  R.  R.  Co.  v.  Louis- 
ville, etc.,  R.  R.  Co.,  152  Ala.  422, 
44  So.  679;  St.  Louis,  etc.,  Ry.  Co. 
v.  Memphis,  etc.,  R.  R.  Co.,  102  Ark. 
492,  143  S.  W.  107 ;  Appeal  of  Pitts- 
burgh Junction  R.  R.  Co.,  122  Pa. 
511,  6  Atl.  564,  9  Am.  St.  Rep.  128; 
Rutland  Canadian  R.  R.  Co.  v.  Cen- 
tral Vermont  Ry.  Co.,  72  Vt.  128, 
47  Atl.  399. 


(e)  But  a  railroad  may  be  laid 
out  across  lengthy  and  unimportant 
extensions  of  the  depot  grounds  of 
another  railroad. 

Connecticut. —  New  York,  etc.,  R. 
R.  Co.  v.  Boston,  etc.,  R.  R.  Co.,  36 
Conn.  196. 

Illinois. —  Chicago,  etc.,  R.  R.  Co. 
v.  Chicago,  etc.,  R.  R.  Co.,  112  111. 
589. 

Missouri. —  St.  Louis,  etc.,  R.  R. 
Co.  v.  Hannibal  Union  Depot  Co., 
125  Mo.  82,  28  S.  W.  483;  Kansas, 
etc.,  Ry.  Co.  v.  Northwestern,  etc., 
Mining  Co.,  161  Mo.  288,  61  S.  W. 
684,  51  L.  R.  A.  936,  84  Am.  St.  Rep. 
717. 

New  Hampshire. —  Northern  R.  R. 
Co.  v.  Concord,  etc.,  R.  R.  Co.,  27 
N.  H.  183. 

New  Jersey. —  New  York,  etc.,  R. 
R.  Co.  v.  Drummond,  46  N.  J.  L. 
644. 

North  Carolina. —  North  Carolina, 
etc.,  R.  R.  Co.  v.  Carolina  Central 
R.  R.  Co.,  83  N.  C.  489. 

Pennsylvania. —  Pittsburgh  Junc- 
tion R.  R.  Co.  v.  Allegheny  Valley 
R.  R.  Co.,  146  Pa.  297,  23  Atl.  313. 

Washington. —  Seattle,  etc.,  R.  R. 
Co.  v.  Bellingham,  etc.,  R.  R.  Co., 
29  Wash.  491,  69  Pac.  1107,  92  Am. 
St.  Rep.  907. 

(f )  A  new  highway  cannot  be  laid 
out  through  a  park,  Wellington,  Pe- 
titioner, 16  Pick.  (Mass.)  87;  a 
cemetery,  Evergreen  Cemetery  Assn. 
v.  New  Haven,  43  Conn.  234,  21  Am. 
Rep.  643 ;  a  poor  farm,  Edwards- 
ville  v.  Madison  County,  251  111.  265, 
96  N.  E.  238,  37  L.  R.  A.  (X.  S.) 
101;  a  state  hospital,  Be  Utica,  73 
Hun  (N.  Y.)  256,  26  N.  Y.  Supp. 
564;  or  the  grounds  of  a  public 
library,  Moline  v.  Greene,  252  111. 
475,  96  N.  E.  911,  37  L.  R.  A.  (N.  S.) 
104. 

(g)  A  railroad  cannot  be  laid  out 
through  a  park,  Matter  of  Boston, 
etc.,  R.  R.  Co.,  53  N.  Y.  574 ;  In  re 
New  York,  etc.,  R.  R.  Co.,  20  Hun 
(N.  Y.)  201;  In  re  Milwaukee 
Southern  Ry.  Co.,  124  Wis.  490,  102 
N.  W.  401 ;  a  reservoir,  State  v. 
Montclair  R.  R.  Co.,  35  N.  J.  L.  328 ; 
an  institution  for  the  blind,  St. 
Louis,  etc.,  R.  R.  Co.  v.  Institution 
for  Blind,  43  111.  303 ;  the  works  of 
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to  take  land  for  purposes  other  than  ways  will  not  be 
construed  so  as  to  justify  the  taking  of  ways51  or  tracts 
used  for  any  other  public  purposes.52 


§  362.  Additional  Consistent  Easement  may  be  Imposed. 

A  particular  public  easement  may  be  imposed  upon  land 
already  subject  to  a  different  public  easement  without 
express  legislative  authority  if  the  exercise  of  the  second 
easement  will  not  interfere  with  the  exercise  of  the  first, 
or  if  the  amount  of  land  taken  is  not  enough  to  impair  the 
use  of  the  remainder  for  the  original  purpose.53  This  rule 
has  been  extended  so  as  to  justify  the  imposition  of  an  ease- 
ment without  express  legislative  authority  upon  land 
already  devoted  to  a  different  public  use,  even  to  the  detri- 
ment of  the  prior  use,  when  such  detriment  is  trivial  and 
the  two  easements  can  be  exercised  at  the  same  time  wiih- 


a  gas  company,  Scranton,  etc.,  Wa- 
ter Co.  v.  Northern,  etc.,  Iron  Co., 
192  Pa.  80,  43  Atl.  470.  73  Am.  St. 
Rep.  798;  or  a  quarantine  station, 
Rockport,  etc.,  R.  R.  Co.  v.  State 
(Tex.  Civ.  App.),  135  S.  W.  263. 

(h)  A  right  of  way  for  a  levee 
district  cannot  be  taken  through  a 
state  convict  farm.  Linwood,  etc., 
Levee  District  v.  State  (Ark.),  181 
S.  W.  892. 

51.  Under  a  general  power  to  take 
land  by  eminent  domain  (a)  a  high- 
way cannot  be  flooded  by  a  mill. 
State  v.  Phipps,  4  Ind.  515 ;  Venard 
v.  Cross,  8  Kan.  248;  Common- 
wealth v.  Stevens,  10  Pick.  (Mass.) 
247;  (b)  a  highway  cannot  be  taken 
for  a  reservoir.  Ex  parte  Manhat- 
tan Co.,  22  Wend.  (N.  Y.)  653;  (c) 
a  highway  cannot  be  taken  for  a 
depot.  State  v.  Morris,  etc.,  R.  R. 
Co.,  25  N.  J.  L.  437;  (d)  a  railroad 
cannot  be  taken  for  a  park.  Boston, 
etc.,  R.  R.  Co.  v.  Cambridge,  166 
Mass.  224,  44  N.  B.  140;  Suburban 
Rapid  Transit  Co.  v.  New  York,  128 
N.  Y.  510,  28  N.  E.  525 ;  In  re  Buf- 
falo, 72  Hun  (N.  Y.)  422,  68  N.  Y. 
167;  (e)  a  railroad  cannot  be  taken 
for  a  reservoir.  Denver  Power,  etc., 
Co.  v.  Denver,  etc.,  Ry.  Co.,  30  Colo. 
204,  69  Pac.  568,  60  L.  R.  A.  383. 

52.  Under  a  general  power  to  take 


land  by  eminent  domain  (a)  a  pub- 
lic square  cannot  be  taken  for  a 
schoolhouse.  McCullough  v.  San 
Francisco,  51  Cal.  418 ;  Davis  v. 
Nichols,  39  111.  App.  610;  In  re 
South  Western  State  Normal  School, 
26  Pa.  Super.  Ct.  99;  (b)  a  park 
cannot  be  taken  for  a  schoolhouse. 
Higginson  v.  Boston,  212  Mass.  583, 
99  N.  E.  523,  42  L.  R.  A.  (N.  S.) 
215;  (c)  a  poorhouse  cannot  be 
taken  for  a  schoolhouse.  Appeal  of 
Tyrone  School  District,  1  Monoghan 
(Pa.)  20,  15  Atl.  667;  (d)  the  water 
rights  of  a  canal  cannot  be  taken 
by  a  town.  Van  Reipen  v.  Jersey 
City,  58  N.  J.  L.  262,  33  Atl.  740; 
(e)  a  municipal  water  plant  cannot 
be  destroyed  by  a  levee.  Fort  Worth 
Improvement  District  v.  Fort 
Worth  (Tex.),  158  S.  W.  164,  48 
L.  R.  A.  (N.  S.)  994;  but  (f)  a 
city  may  take  water  for  a  water 
supply,  although  the  water  in  the 
park  system  is  thereby  lowered. 
Paterson  v.  Jersey  City,  84  N.  J.  L. 
454,  87  Atl.  102;  (g)  a  footpath  to 
a  ferry  may  be  interfered  with  by 
a  railroad.  Philadelphia,  etc.,  Ferry 
Co.  v.  Intercity  Link  R.  R.  Co.,  74 
N.  J.  L.  594,  65  Atl.  1118. 

53.  California. —  Passadena  v. 
Stimson,  91  Cal.  238,  27  Pac.  604. 
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out  serious  conflict,  and  the  expense  of  laying  out  the  sec- 
ond work  over  private  land  would  be  wholly  disproportion- 
ate to  the  injury  to  the  earlier  undertaking  from  the 
encroachment  upon  its  location.54 

Indiana. —  Steel  v.  Emporia,  142 
Ind.  397,  41  N.  E.  822;  Baltimore, 
etc.,  R.  R.  Co.  v.  Jackson  County 
Commissioners,  156  Ind.  260,  58 
N.  E.  837,  59  N.  E.  856. 

Massachusetts. —  Boston  v.  Brook- 
line,  156  Mass.  172,  30  N.  E.  611; 
Eldredge  v.  Norfolk  County  Commis- 
sioners, 185  Mass.  186,  70  N.  E.  36. 

Minnesota. — Re  St.  Paul,  etc.,  R. 
R.  Co.,  34  Minn.  227,  25  N.  W.  345 ; 
State  v.  District  Court,  77  Minn.  248, 
79  N.  W.  971. 

New  York. —  In  re  Rochester  Wa- 
ter Commissioners,  66  N.  Y.  413 ; 
In  re  City  of  Gloversville,  87  N.  T. 
Supp.  612,  42  Misc.  559 ;  In  re  West 
134th  St.,  143  App.  Div.  258,  128 
N.  X.  Supp.  589. 

Pennsylvania.  —  Southwest  Penn- 
sylvania Pipe  Line  Co.  v.  Directors 
of  the  Poor,  1  Pa.  C.  C.  460. 

Washington.  —  State  v.  Clarke 
County  Court,  45  Wash.  316,  88  Pac. 
332;  State  v.  King  County  Court, 
59  Wash.  598,  110  Pac.  428;  Rob- 
erts v.  Seattle,  63  Wash.  573,  116 
Pac.   25. 

West  Virginia.  —  Baltimore,  etc., 
R.  R.  Co.  v.  Pittsburg,  etc.,  R.  R. 
Co.,  17  W.  Va.  812. 

54.  A  taking  of  the  right  to  main- 
tain telegraph  poles  and  wires  along 
a  railroad  right  of  way  may  be 
made  without  express  legislative  au- 
thority. 

United  States.—  Postal  Tel.  Cable 
Co.  v.  Oregon,  etc.,  R.  R.  Co.,  104 
Fed.  623,  111  Fed.  842 ;  Pacific  Pos- 
tal Tel.  Cable  Co.  v.  Oregon,  etc., 
R.  R.  Co.,  163  Fed.  967. 

'Alabama.—  New  Orleans,  etc.,  R. 
R.  Co.  v.  Southern,  etc.,  Tel.  Co.,  53 
Ala.  211;  Mobile,  etc.,  R.  R.  Co.  v. 
Postal  Tel.  Cable  Co.,  120  Ala.  21, 
24  So.  408 ;  Western  Union  Tel.  Co. 
v.  South,  etc.,  R.  R.  Co.,  184  Ala. 
66,   62   So.  788. 

Colorado.—  Union  Pacific  R.  R. 
Co.  v.  Colorado  Postal  Tel.  Co.,  30 
Colo.  133,  69  Pac.  564,  97  Am.  St. 
Rep.  106. 


Georgia. —  Western  Union  Tel.  Co. 
v.  American  Union  Tel.  Co.,  65  Ga. 
160,  38  Am.  Rep.  781;  Savannah, 
etc.,  Ry.  Co.  v.  Postal  Tel.  Cable 
Co^  112  Ga.  941,  38  S.  E.  353; 
Western,  etc.,  R.  R.  Co.  v.  Western 
Union  Tel.  Co.,  138  Ga.  420,  75  S.  E. 
471,  42  L.  R.  A.   (N.  S.)   225. 

Illinois. —  St.  Louis,  etc.,  R.  R.  Co. 
v.  Postal  Tel.  Cable  Co.,  173  111.  508, 
51  N.  E.  382. 

Indiana. —  Postal  Tel.  Cable  Co. 
v.  Chicago,  etc.,  R.  R.  Co.,  30  Ind. 
App.  654,  66  N.  E.  919. 

Louisiana. —  Baltimore,  etc.,  Tel. 
Co.  v.  Morgan's,  etc.,  Ry.  Co.,  37  La. 
Ann.  883. 

Maine. —  Canadian  Pacific  R.  R. 
Co.  v.  Moosehead  Tel.  Co.,  106  Me. 
363,  76  Atl.  885,  29  L.  R.  A.  (N.  S.) 
703,  20  Ann.  Cas.  721. 

Missouri.  —  American  Telephone, 
etc.,  Co.  v.  St.  Louis,  etc.,  Ry.  Co., 
202  Mo.  656,  101  S.  W.  576. 

South  Carolina. —  South  Carolina, 
etc.,  R.  R.  Co.  v.  American,  etc.,  Tel. 
Co.,  65  S.  C.  459,  43  S.  E.  970. 

Tennessee. — Mobile,  etc.,  Railroad 
Co.  v.  Postal  Telegraph  Cable  Co., 
101  Tenn.  62,  46  S.  W.  571,  41 
L.  R.  A.  403;  Western  Union  Tel. 
Co.  v.  Nashville,  etc.,  R.  R.  Co.,  182 
S.  W.  254. 

Texas. —  Fort  Worth,  etc.,  Ry.  Co. 
v.  Southwestern,  etc.,  Tel.  Co.,  96 
Tex.  160,  71  S.  W.  270,  60  L.  R.  A. 
145. 

Utah. —  Postal  Tel.  Cable  Co.  v. 
Oregon,  etc.,  R.  R.  Co.,  23  Utah  474, 
65  Pac.  735,  90  Am.  St.  Rep.  705, 
7  Am.  Elect.  Cas.  417,  8  Am.  Elect. 
Cas.  281. 

Such  a  right  may  also  be  taken 
along  a  turnpike.  Turnpike  Co.  v. 
American  News  Co.,  43  N.  J.  L.  381. 
Land  covering  natural  gas  pipes 
may  be  taken  for  a  dam  if  the  pipes 
can  be  readily  removed.  Independ- 
ent Nat.  Gas.  Co.  v.  Butler  Water 
Co.,  210  Pa.  177,  59  Atl.  984. 
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§  363.  Authority  Inferred  from  Necessity. 

Even  when  the  legislature  authorizes  the  taking  of  land 
for  a  particular  public  work,  if  it  does  not  specify  the  loca- 
tion the  most  convenient  site  cannot  be  taken  without 
regard  to  previously  established  public  works,  and,  under 
ordinary  conditions,  the  same  rules  apply  when  it  is  sought 
in  such  a  case  to  take  property  already  in  public  use  as  in 
the  case  of  a  general  delegation  of  the  power  to  decide 
what  works  shall  be  constructed  and  to  condemn  the  neces- 
sary land.  When  however  the  only  land  available  for  a 
particular  public  work  specifically  authorized  by  the  legis- 
lature is  already  devoted  to  the  public  use,  the  power  to  take 
such  land  will  be  inferred.55 

So  also  when,  by  reason  of  the  situation  in  a  particular 
instance,  unless  a  specifically  authorized  way  is  allowed  to 
encroach  upon  some  previously  existing  public  work,  it  can- 
not be  constructed  without  such  inordinate  expense  as  to 
render  its  completion  impracticable,  it  will  be  inferred  that 
the  legislature  intended  to  authorize  such  encroachment, 
even  if  an  older  public  way  has  to  be  taken  lengthwise.56 

55.  A  good  example  of  an  infer-  have  known  that  some  of  the  abut- 

ence  of  legislative  intention  to  au-  ting  property  was  devoted  to  rail- 

thorize  the  taking  of  land  already  road  purposes,  and  that  in  order  to 

in  public  use  is  found  in  the  case  carry  out  the  improvement  success- 

of    Old    Colony    Railroad    Co.    v.  fully  it  was  necessary  to  take  a  por- 

Framingham  Water  Co.,  153  Mass.  tion  of  such  property,  and  was  con- 

561,  27  N.  E.  662,  13  L.  R.  A.  332.  sequently  held  to  have  authorized  it 

The  defendant  was   authorized  to  to  be  taken  under  a  statute  provid- 

take  the  waters  of  a  certain  pond  ing  that  the  district  might  take  all 

for   a    water   supply.      The   entire  real  property  required  for  its  cor- 

shore  of  the  pond  had  already  been  porate  uses.     Pittsburgh,   etc.,  Ry. 

taken  by  various  public  enterprises,  Co.  v.  Sanitary  District,  218  111.  286, 

and  it  was  held  that  the  defendant  75  N.  E.  892,  2  L.  R.  A.  (N.  S.)  226. 

might  take  land  of  the  plaintiff  used  See  also  Matter  of  Application  of 

for  railroad  purposes  to  erect  the  Mayor  of  New  York,  135  N.  Y.  253, 

necessary    pumping    station.      The  31  N.  E.  1043,  31  Am.  St.  Rep.  825, 

legislature  is  presumed  to  have  been  holding  that  power  to  take  all  wharf 

familiar  with  the  situation,  and  un-  property  includes  that  occupied  by 

less  some  land  in  public  use  was  a  railroad  and  a  gas  company,  and 

intended  to  be  taken  the  grant  of  Imperial  Irrigation  Co.  v.  Jayne,  104 

authority  would  be  nugatory.    But  Tex.  395,  138  S.  W.  575,  Ann.  Cas. 

under  a  general  power  to  condemn  1914  B  322,  in  which  authority  to 

a  water  supply  the  company  could  take   land  for   irrigation   purposes 

not  have  taken  water  from  this  pond  was    construed    to    include    school 

if  there  were  any  other  ponds  avail-  lands. 

able.     So  also  when  the  Sanitary  56.  Alabama. —  South,  etc.,  R.  R. 

District  of  Chicago  was  given  power  Co.  v.  Highland  Ave.,  etc.,  R.  R.  Co., 

to  widen,  deepen  and  improve  the  119  Ala.  105,  24  So.  114. 
Chicago  river,  the  legislature  must         Louisiana. — Shreveport,  etc.,  R.  R. 
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The  law  is  the  same  whether  the  difficulty  in  condemning  a 
route  through  private  land  is  caused  by  the  mountainous 
nature  of  the  country  or  by  the  great  value  of  the  buildings 
that  would  have  to  be  destroyed,  but  the  necessity  must  be 
one  previously  existing,  and  not  created  by  the  party  desir- 
ing to  take  the  land.57  What  degree  of  difficulty  is  suffi- 
cient to  justify  such  a  taking  is  purely  a  judicial  question 
as  it  involves  only  the  interpretation  of  a  statute  as  applied 
to  a  certain  subject.58 


§  364.  What  Use  Protects  Land  from  Subsequent  Taking. 

To  bring  land  within  the  exemption  from  condemnation 
under  general  legislative  authority,  it  is  not  necessary  that 
it  have  been  originally  acquired  by  eminent  domain.  If 
its  owner  has  devoted  it  to  a  public  use  which  he  is  under  a 
legal  obligation  to  maintain,  it  falls  within  the  protection 
of  the  rule.59  On  the  other  hand  a  mere  voluntary  assump- 
tion of  public  service  which  may  be  abandoned  at  any  time 
carries  with  it  no  such  privilege.60     Furthermore  not  all 


Co.  v.  St.  Louis,  etc.,  B.  E.  Co.,  51 
La.  Ann.  814,  25  So.  424. 

Massachusetts.  —  Providence,  etc., 
E.  E.  Co.  v.  Norwich,  etc.,  E.  E.  Co., 
138  Mass.  277. 

Montana. —  Butte,  etc.,  E.  E.  Co. 
v.  Montana,  etc.,  E.  E.  Co.,  16  Mont. 
504,  41  Pac.  232,  31  L.  E.  A.  298,  50 
Am.  St.  Eep.  508. 

New  York. —  Matter  of  City  of 
Buffalo,  68  N.  Y.  167. 

Oregon. —  Canyonville,  etc.,  Eoad 
Co.  v.  Stephenson,  8  Ore.  263. 

Pennsylvania. — Appeal  of  Sharon 
Ey.  Co.,  122  Pa.  533,  17  Atl.  234, 
9  Am.  St.  Eep.  133. 

Washington. —  Seattle,  etc.,  E.  E. 
Co.  v.  Bellingham,  etc.,  E.  E.  Co., 
29  Wash.  491,  69  Pac.  1107,  92  Am. 
St.  Eep.  907;  State  v.  Skamania 
County  Court,  47  Wash.  166,  91  Pac. 
637. 

57.  Scranton  Gas,  etc.,  Co.  v. 
Delaware,  etc.,  E.  E.  Co.,  225  Pa. 
152,  73  Atl.  1097. 

58.  St  Louis,  etc.,  Ey.  Co.  v. 
Southwestern  Tel.,  Co.,-  121  Fed. 
276;  Samish  Biver  Boom  Co.  v. 
Union  Boom  Co.,  32  Wash.  586,  73 
Pac.  670. 


59.  United  States. — In  re  Certain 
Lands  in  Lawrence,  119  Fed.  453. 

Connecticut.  —  Evergreen  Ceme- 
tery Assn.  v.  New  Haven,  43  Conn. 
234,  21  Am.  Eep.  643. 

Kansas. —  Union  Terminal  E.  E. 
Co.  v.  Kansas  City,  etc.,  E.  E.  Co., 
9  Kan.  App.  281,  60  Pac.  541. 

Minnesota.  —  St.  Paul  Union 
Depot  Co.  v.  St.  Paul,  30  Minn.  359, 

15  N.  W.  684. 

Rhode  Island. —  Providence,  etc., 
E.  E.  Co.,  Petitioner,  17  E.  I.  324, 
21  Atl.  965. 

Vermont. —  Barre,  etc.,  E.  E.  Co. 
v.  Montpelier,  etc.,  E.  E.  Co.,  61 
Vt.  1,  17  Atl.  923,  4  L.  E.  A.  785,  15 
Am.  St.  Eep.  877. 

Contra,  Indiana  Power  Co.  v.  St. 
Joseph,  etc.,  Power  Co..  159  Ind.  42, 
63  N.  E.  304,  64  N.  E.  468. 

60.  Diamond  Jo  Line  Steamers  v. 
Davenport,  114  Iowa  432,  87  N.  W. 
399,  54  L.  E.  A.  859;  New  York, 
etc.,  E.  E.  Co.  v.  Metropolitan  Gas 
Light  Co.,  63  N.  T.  326;  Matter  of 
New  York,  etc.,  R.  R.  Co.,  99  N.  Y. 
12,  1  N.  E.  27 ;  Re  Board  of  Street 
Opening,  133  N.  Y.  329,  31  N.  E.  102, 

16  L.  E.  A.  180,   28  Am.   St.  Rep. 
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the  property  of  a  corporation  bound  by  law  to  serve  the 
public  is  shielded  by  the  rule.  While  land  kept  by  such  a 
corporation  in  hope  of  a  reasonable  growth  of  its  under- 
taking could  not  be  condemned  for  a  different  public  use 
under  general  authority,61  vacant  or  unnecessary  land  and 
land  used  for  purposes  other  than  those  pertaining  to  its 
franchise  may  be  taken  from  such  a  corporation  as  freely  as 
from  a  private   individual.62     So   also   land  which  was 


638.  Thus  a  highway  or  a  railroad 
may  be  laid  out  through  the 
grounds  of  an  endowed  academy  or 
a  religious  school.  Belfast  Acad- 
emy v.  Salmond,  11  Me.  109;  Cin- 
cinnati, etc.,  R.  R.  Co.  v.  Murray, 
1  Ohio  N.  P.  (N.  S.)  301,  6  St.  Ry. 
Rep.  762. 

61.  Pittsburgh  Junction  R.  R. 
Co.'s  Appeal,  122  Pa.  511,  6  Atl. 
564,  9  Am.  St  Rep.  128;  Memphis, 
etc.,  R.  R.  Co.  v.  Forest  Hill 
Cemetery  Co.,  116  Tenn.  400,  94 
S.  W.  69.  But  a  mere  possibility 
that  the  land  may  be  used  for  pub- 
lic purposes  at  some  time  in  the 
future  does  not  protect  it  from  con- 
demnation. Goldfield,  etc.,  Trans- 
portation Co.  v.  Old  Sandstrom, 
etc.,  Mining  Co.,  (Nev.)  150  Pac. 
313. 

62.  United  States. — Colorado,  etc., 
R.  R.  Co.  v.  Union  Pacific  R.  R.  Co., 
41  Fed.  293;  Oregon-Washington 
R.  R.,  etc.,  Co.  v.  Wilkinson,  188 
Fed.  363. 

Colorado. —  Denver  Power  Co.  v. 
Denver,  etc.,  Ry.  Co.,  30  Colo.  204, 
69  Pac.  568,  60  L.  R.  A.  383. 

Connecticut.  —  Starr  Burying 
Ground  Assn.  v.  North  Lane  Ceme- 
tery Assn.,  77  Conn.  83,  58  Atl.  467. 

Illinois. —  Peoria,  etc.,  R.  R.  Co. 
v.  Peoria,  etc.,  R.  R.  Co.,  66  111. 
174;  Chicago,  etc.,  R.  R.  Co.  v. 
Metropolitan,  etc.,  R.  R.  Co.,  152 
111.  519,  38  N.  B.  736;  St.  Louis, 
etc.,  R.  R.  Co.  v.  Belleville,  etc.,  R. 
R.  Co.,  158  111.  390,  41  N.  E.  916; 
Chicago,  etc.,  Ry.  Co.  v.  Chicago, 
etc.,  Ry.  Co.,  211  111.  352,  71  N.  B. 
1017,  3  St.  Ry.  Rep.  93 ;  Chicago  v. 
Sanitary  District,  111  N.  B.  491. 

Kansas.— Atchison,  etc.,  Ry.  Co. 
v.  Kansas  City,  etc.,  R.  R.  Co.,  67 
Kan.  569,  70  Pac.  939,  73  Pac.  899. 


Louisiana. — Louisiana,  etc.,  Ry. 
Co.  v.  Louisiana,  etc.,  Navigation 
Co.,  125  La.  756,  51  So.  712. 

Maryland.  —  St.  James,  etc., 
Church  v.  Baltimore,  etc.,  R.  R.  Co., 
114  Md  442,  79  Atl.   35. 

Massachusetts. —  Old  Colony  R. 
R.  Co.  v.  Framingham  Water  Co., 
153  Mass.  561,  27  N.  B.  662,  13 
L.  R.  A.  332;  Easthampton  v. 
County  Commissioners,  154  Mass. 
424,  28  N.  E.  298,  13  L.  R.  A.  157 ; 
Eldredge  v.  Norfolk  County  Com- 
missioners, 185  Mass.  186,  70  N.  E. 
36. 

New  Yorlc. —  In  re  Rochester  Wa- 
ter Commissioners,  66  N.  Y.  413 ; 
Rochester,  etc.,  R.  R.  Co.  v.  Bab- 
cock,  110  N.  Y.  119,  17  N.  E.  678. 

North  Carolina. —  North  Carolina, 
etc.,  R.  R.  Co.  v.  Carolina  Central 
R.  R.  Co.,  83  N.  C.  489. 

Ohio. —  Iron  R.  R.  Co.  v.  Ironton, 
19  Ohio  St.  299;  Cincinnati,  etc.,  R. 
R.  Co.  v.  Belle  Centre,  48  Ohio  St. 
273,  27  N.  E.  464. 

Pennsylvania. — Youg  hiogheny 
Bridge  Co.  v.  Pittsburg,  etc.,  R.  R. 
Co.,  201  Pa.  457,  51  Atl.  115 ;  Scran- 
ton  Gas,  etc.,  Co.  v.  Delaware,  etc., 
R.  R.  Co.,  225  Pa.  152,  73  Atl.  1097. 

Tennessee. —  Memphis,  etc.,  R.  R. 
Co.  v.  Union  R.  R.  Co.,  116  Tenn. 
500,  95  S.  W.  1019. 

Washington. — S  amish  River 
Boom  Co.  v.  Union  Boom  Co.,  32 
Wash.  586,  73  Pac.  670;  State  v. 
King  County  Court,  54  Wash.  365, 
103  Pac.  469,  104  Pac.  175. 

West  Virginia. —  Baltimore,  etc., 
R.  R.  Co.  v.  Pittsburgh,  etc.,  R.  R. 
Co.,  17  W.  Va.  812. 

A  corporation  which  although 
chartered  for  a  public  purpose,  had 
no  equipment  to  do  any  public  busi- 
ness and  did  none,  may  be  deprived 
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originally  acquired  for  the  public  use,  but  which  has  been 
abandoned  or  devoted  to  a  private  use  may  be  taken  for 
another  use  under  general  authority.63  Similarly  a  portion 
of  a  tract  taken  for  a  public  use  but  which  is  not  essential  to 
such  use  and  which  may  be  devoted  to  a  different  public  use 
without  seriously  infringing  upon  the  enjoyment  of  the  first 
use  may  be  taken  for  the  second  use  under  general 
authority.64 

The  use  by  a  railroad  company  which  protects  its  lands 
from  condemnation  under  general  authority,  except  for 
crossings,  is  not  restricted  to  the  operation  of  its  main  line, 
but  extends  to  all  the  space  occupied  by  appliances  neces- 
sary for  the  successful  operation  of  the  road,  such  as  its 
freight  yard,  side-tracks  and  spur  tracks.65 

When  two  different  corporations  are  seeking  to  take  the 
same  land  for  the  public  use  under  a  general  grant  of  the 
power  of  eminent  domain,  the  company  which  first  defines 
and  marks  its  location  by  authoritative  corporate  action  in 
the  manner  which  the  law  of  the  state  requires  is  entitled  to 
priority.66   Mere  mental  selection  by  the  officers  of  the  com- 

of  part  of  its  property  by  another  Indiana. —  Southern  Indiana  Ry. 

corporation  really  performing  pub-  Co.  v.   Indianapolis,  etc.,  By.   Co., 

lie  service.     State  v.  King  County  168  Ind.  360,  81  N.  E.  65,  13  L.  R.  A. 

Court,  46  Wash.  516,  90  Pac.  663.  (N.  S.)  197. 

63.  Zehner  v.  Miller,  172  Ind.  493,  loioa. —  Minneapolis,  etc.,  R.  R. 
87  N.  E.  209,  24  L.  R.  A.  (N.  S.)  Co.  v.  Chicago,  etc.,  R.  R.  Co.,  116 
383;  Orleans,  etc.,  R.  R.  Co.  v.  Iowa  690,  88  N.  W.  1082. 
Jefferson,  etc.,  R.  R.  Co.,  51  La.  Kansas. —  Union  Terminal  R.  R. 
Ann.  1605,  26  So.  278;  Pausing  v.  Co.  v.  Kansas  City  Belt  R.  R.  Co., 
Miamisburg,    79    Ohio    St.    430,    87  9  Kan.  App.  281,  60  Pac.  543. 

N.  E.   1139;  Crescent  v.  Pittsburg,  Kentucky. —  Cumberland     R.     R. 

etc.,  R.  R.  Co.,  210  Pa.  334,  59  Atl.  Co.  v.  Pine  Mountain  R.  R.  Co.,  28 

1103.  Ky.  L.  Rep.  574,  96  S.  W.  199. 

64.  Supra,  §  361.  Maryland.  —  Chesapeake,      etc., 

65.  Pittsburgh  Junction  R.  R.  Canal  Co.  v.  Baltimore,  etc.,  R.  R. 
Co.'s  Appeal,  122  Pa.  511,  6  Atl.  564,  Co.,  4  Gill  &  J.  1. 

9  Am.  St.  Rep.  128 ;  Barre  Railroad  New  Jersey. —  Coe  v.  New  Jersey 

Co     v.    Montpelier,    etc.,    Railroad  Midland  R.  R.  Co.,  31  N.  J.  Eq.  146. 

Co    61  Vt.  1,  17  Atl.  923,  4L.E.A.  New    York.—  Rochester,    etc.,    R. 

785,  15  Am.  St.  Rep.  877.  R  Co.  v.  New  York,  etc.,  R.  R.  Co., 

66.  Vnited  fifties.— Denver,  etc.,  110  N.  Y.  128,  17  N.  E.  680. 

R.  R   Co.  v.  Ailing,  99  TJ.  S.  463,  25  North  Carolina.—  Fayetteville  St. 

1.   ed   438;  Southern  Pacific  R.  R.  Ry-   Co.   v.   Aberdeen,   etc.,   R.   R. 

Co.  v.  United  States,  48  C.  C.  A.  720,  Co.,  142  N.  C.  423,  55  S.  E.  345,  9 

109  Fed.  921;  Utah,  etc.,  R.  R.  Co.  Ann.  Cas.  683. 

v    Utah,  etc.,  R.  R.  Co.,  110  Fed.  Pennsylvania.  —  Pittsburgh,     etc., 

g^g         '  R.   R.   Co.   v.   Commonwealth,    101 

California.— lAke  Merced  Water  Pa.  192;  Williamsport,  etc.,  R.  R. 

Co.  v.  Cowles,  31  CaL  215.  Co.  v.  Philadelphia,  etc.,  R.  R.  Co., 
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pany  is  not  effective,67  nor  is  the  act  of  an  engineer  in  stak- 
ing ont  the  location  sufficient  appropriation;68  there  must 
be  formal  action  by  the  corporation  itself.  If  however  the 
corporation  has  acted  in  accordance  with  law,  the  fact  that 
it  acted  with  unusual  haste  does  not  lose  it  its  priority.69 
Ordinarily  a  corporation  cannot  by  purchasing  the  land  in 
controversy  from  the  owners  secure  priority  over  another 
corporation  which  has  institute^  proceedings  to  take  the 
property  by  eminent  domain ; 70  but,  if  the  statutes  require 
an  attempt  to  purchase  before  proceedings  are  instituted,  a 
corporation  which  has  secured  the  land  by  negotiations  with 
the  owner  will  be  protected  from  an  attempt  to  condemn  the 
land  by  another  corporation.71  After  one  railroad  corpo- 
ration has  acquired  its  location,  not  only  will  another  such 
corporation  be  prohibited  from  taking  the  same  location, 
but  it  will  not  be  allowed  to  lay  out  its  road  in  such  a  way 
as  to  repeatedly  cross  and  interfere  with  the  road  first 
located.72 


141  Pa.  407,  21  Atl.  645,  12  L.  R.  A. 
220;  Pittsburgh,  etc.,  R.  R.  Co.  v. 
Pittsburgh,  etc.,  R.  R.  Co.,  159  Pa. 
331,  28  Atl.  155. 

Vermont. —  Barre  R.  R.  Co.  v. 
Montpelier,  etc.,  R.  R.  Co.,  61  Vt. 
1,  17  Atl.  923,  4  L.  R.  A.  785,  15 
Am.  St.  Rep.  877. 

Washington. —  State  v.  Pierce 
County  Court,  53  Wash.  321,  101 
Pac.  1094. 

West  Virginia. —  Kanawha,  etc., 
R.  R.  Co.  v.  Glen  Jean,  etc.,  R.  R. 
Co.,  45  W.  Va.  119,  30  S.  E.  86; 
Chesapeake,  etc.,  R.  R.  Co.  v.  Deep- 
water,  etc.,  R.  R.  Co.,  57  W.  Va.  641, 
50  S.  E.  890. 

Wisconsin.  —  In  re  Milwaukee 
Light,  etc.,  Co.,  132  Wis.  313,  112 
N.  W.  663. 

67.  Great  Falls,  etc.,  Co.  v.  Ga- 
nong,  48  Mont.  43,  136  Pac.  391. 

68.  Denver,  etc.,  R.  R.  Co.  v. 
Ailing,  99  TJ.  S.  463,  25  L.  ed.  438; 
Weidenfeld  v.  Sugar  Run  R.  R.  Co., 
48  Fed.  615;  Williamsport,  etc.,  R. 
R.  Co.  v.  Philadelphia,  etc..  R.  R- 
Co.,  141  Pa.  407,  21  Atl.  645,  12 
L.  R.  A.  220. 

69.  Union  Terminal  R.  R.  Co.  v. 
Kansas  City  Belt  R.  R.  Co.,  9  Kan. 

64 


App.  281,  60  Pac.  543;  Pittsburgh, 
etc.,  R.  R.  Co.  v.  Pittsburgh,  etc., 
R.  R.  Co.,  159  Pa.  331,  28  Atl.  155 ; 
Chesapeake,  etc.,  R.  R.  Co.  v.  Deep- 
water,  etc.,  R.  R.  Co.,  57  W.  Va. 
643,  50  S.  E.  890. 

70.  United  States.  —  Sioux  City, 
etc.,  R.  R.  Co.  v.  Chicago,  etc.,  R. 
R.  Co.,  27  Fed.  770. 

Indiana. —  Southern  Indiana  Ry. 
Co.  v.  Indianapolis,  etc.,  Ry.  Co., 
168  Ind.  360,  81  N.  E.  65,  13  L.  R.  A. 
(N.  S.)  197;  Toledo,  etc.,  Traction 
Co.  v.  Indiana,  etc.,  Ry.  Co.,  171 
Ind.  213,  86  N.  E.  54. 

New  Jersey. —  Morris,  etc.,  R.  R. 
Co.  v.  Blair,  9  N.  J.  Eq.  635;  Flor- 
ham  Park  v.  Madison,  78  N.  J.  L. 
446,   78  Atl.   753. 

North  Carolina. —  Fayetteville  St. 
Ry.  Co.  v.  Aberdeen,  etc.,  R.  R. 
Co.,  142  N.  C.  423,  55  S.  E.  345, 
9  Ann.  Cas.  683. 

Washington.—  Chehalis  v.  Cen- 
tralia,  77  Wash.  673,  138  Pac.  293. 

71.  San  Francisco,  etc.,  Water  Co. 
v.  Alameda  Water  Co.,  36  Cal.  639. 

72.  Denver,  etc.,  R.  R.  Co.  v. 
Arizona,  etc.,  R.  R.  Co.,  233  TJ.  S. 
601,  58  L.  ed.  1111,  sustaining  16 
N.  M.  281,  117  Pac.  730.     • 
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§  365.  Authority  to  Take  Land  under  Navigable  Waters. 

The  principle  that  land  already  devoted  to  the  public  use 
cannot  be  taken  for  another  public  use  inconsistent  with 
the  enjoyment  of  the  first  applies  to  land  which  lies  under 
navigable  waters.  As  navigable  waters  are  open  to  naviga- 
tion by  the  public  and  themselves  constitute  a  public  high- 
way, it  is  well  settled  that  general  authority  to  lay  out 
highways  does  not  include  the  power  to  cross  navigable 
waters  by  a  bridge  or  causeway  in  such  a  manner  as  to 
obstruct  the  same.73  Similarly  a  general  statute  authoriz- 
ing the  erection  of  dams  will  not  justify  interference  with 
navigable  waters.74    So  also  general  authority  to  lay  out  a 


73.  Thus  the  court  said  in  Com- 
monwealth v.  Coombs,  2  Mass.  489: 
"  The  statute  gives  a  general  au- 
thority to  lay  out  highways,  but 
the  statute  must  have  a  reasonable 
construction.  This  authority,  there- 
fore, cannot  be  extended  to  the  lay- 
ing out  of  a  highway  over  a  navi- 
gable river,  whether  the  water  be 
fresh  or  salt,  so  that  the  river  may 
be  obstructed  by  a  bridge.  A  navi- 
gable river  is  of  common  right  a 
public  highway,  and  a  general  au- 
thority to  lay  out  a  new  highway 
must  not  be  so  extended  as  to  give 
a  power  to  obstruct  an  open  high- 
way already  in  the  use  of  the  pub- 
lic."   See  also  to  the  same  effect, 

Illinois. —  Ilgare  v.  Chicago,  139 
111.  46,  28  N.  E.  934,  32  Am.  St. 
Kep.  179. 

Iowa. —  Snyder  v.  Foster,  77  Iowa 
638,  42  N.  W.  506. 

Maine.  —  State  v.  Anthoine,  40 
Me.  435. 

Massachusetts.  —  Arundel  v.  Mc- 
Culloch,  10  Mass.  70 ;  Kean  v.  Stet- 
son, 5  Pick.  492;  Charlestown  v. 
Middlesex,  3  Met.  202;  Common- 
wealth v.  Weiher,  3  Met.  445 ;  Hen- 
shaw  v.  Hunting,  1  Gray  203;  Mar- 
blehead  v.  Essex  County  Commis- 
sioners, 5  Gray  451 ;  Commonwealth 
v.  Gloucester,  110  Mass.  491 ;  Prov- 
incetown  v.  Truro,  135  Mass.  263; 
Hamlin  v.  New  Bedford,  143  Mass. 
192,  11  N.  E.  115;  Wyman  v.  Es- 
sex County  Commissioners,  157 
Mass.  55,  31  N.  E.  715;  Hunt  v. 
Commonwealth,  183  Mass.  307,  67 
N.  E.  966. 


New  Jersey. — Attorney-General  v. 
Stevens,  1  Saxton  Ch.  369,  22  Am. 
Dec.  526. 

New  YorJc. —  People  v.  Gutchess, 
48  Barb.  656;  People  v.  Jessup,  28 
App.  Div.  524,  51  N.  Y.  Supp.  228. 

Ohio.—  Hickok  v.  Hine,  23  Ohio 
St.  523,  13  Am.  Rep.  255. 

Rhode  Island. — Simmons  v.  Mum- 
ford,  2  R.  I.  172. 

Wisconsin. —  Barnes  v.  Racine,  4 
Wis.  454. 

Even  when  the  power  is  expressly 
granted,  there  is  a  tendency  to  con- 
strue it  narrowly.  Thus  it  has 
been  held  that  when  a  statute  pro- 
vides that  a  city  shall  have  power 
to  project  or  extend  its  streets  along 
or  across  the  harbor  areas,  it  may 
only  extend  existing  streets  and 
cannot  lay  out  a  wholly  new  street 
over  navigable  waters.  Seattle, 
etc.,  R.  R.  Co.  v.«  State,  7  Wash. 
150,  34  Pac.  551,  22  L.  R.  A.  217, 
38  Am.  St.  Rep.  866.  See  however 
Commonwealth  v.  Taunton,  7  Allen 
(Mass.)  309,  in  which  a  city  was 
indicted  for  maintaining  a  bridge 
without  a  draw  across  a  navigable 
river.  The  statute  authorizing  the 
construction  of  the  bridge  said 
nothing  about  a  draw,  but  provided 
that  the  bridge  should  be  of  a  cer- 
tain height  above  the  channel.  It 
was  held  that  the  statute  impliedly 
authorized  the  erection  of  a  bridge 
without  a  draw. 

74.  Minnesota  Canal,  etc.,  Co.  v. 
Koochiching  Co..  97  Minn.  429,  107 
N.  W.  405,  5  L.  R.  A.  (N.  S.)  638,  7 
Ann.  Cas.  1182;  Minnesota  Canal, 
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railroad  does  not  include  the  right  to  lay  it  out  over  flats 
covered  at  high  tide  by  navigable  waters.75  "When  however 
an  unrestricted  grant  of  power  is  made  to  a  corporation  to 
construct  a  public  way  between  two  designated  points,  such 
a  grant  carries  with  it  the  right  to  cross  navigable  waters  if 
they  intervene  in  a  route  which  is  otherwise  reasonable  and 
practicable,  and  cannot  be  avoided  without  unreasonable 
deviation,  especially  if  the  way  can  be  constructed  without 
seriously  impairing  the  convenient  enjoyment  of  the  public 
easement  of  navigation.76 

The  foregoing  principles  have  ceased  to  be  of  great  prac- 
tical importance,  since,  under  the  federal  statutes  now  in 
force,  obstructions  cannot  be  placed  in  the  navigable  waters 
of  the  United  States  without  permission  of  the  Secretary 
of  War,77  and  in  many  states  the  displacement  of  tide  water 
by  permanent  structures  of  any  description  is  not  allowed 
without  the  consent  of  certain  public  officials.  Consequently, 
as  the  taking  of  land  under  navigable  waters  will  merely 
transfer  the  title  and  will  not  of  itself  warrant  the  erection 
of  any  structures  interfering  with  the  public  right  of  navi- 
gation, the  modern  tendency  is  to  allow  it  even  under  merely 
general  authority.78 

etc.,  Co.  v.  Pratt,  101  Minn.  197,  112  31  Wash.  445,  72  Pac.  89,  66  L.  R.  A. 

N.  W.  395,  11  L.  R.  A.  (N.  S.)  105;  897. 

People  v.  Page,  39  App.  Dlv.  (N.  Y.)  76.  Fall  River  Iron  Works  v.  Old 
110,  56  N.  Y.  Supp.  834.  Colony  R.  R.  Co.,  5  Allen  (Mass.) 
75.  Stevens  v.  Brie  R.  R.  Co.,  21  221;  Attorney-General  v.  Stevens,  1 
N.  J.  Bq.  359;  Seattle,  etc.,  R.  R.  Saxton  Ch.  (N.J.)  369,  22  Am.  Dec. 
Co.  v.  State,  7  Wash.  150,  34  Pac.  526. 
551,  22  L.  R.  A.  217,  38  Am.  St.  Rep.  77.  Supra,  §  31 
866,  but  when  a  private  owner  is  78.  Wyman  v.  Essex  County  Corn- 
in  possession  of  tide  lands  under  missioners,  157  Mass.  55,  31  N.  E. 
contract  with  the  state,  although  715;  Ward  Co.  v.  Boston  Street 
he  has  not  yet  made  all  the  pay-  Commissioners,  212  Mass.  381,  104 
ments  so  as  to  vest  in  him  the  legal  N.  B.  965.  See  also  West  Berkeley 
title,  he  is  so  far  the  owner  that  Land  Co.  v.  Berkeley,  164  Cal.  406, 
the  land  may  be  taken  by  a  rail-  129  Pac.  281,  in  which  it  was  held 
road  company  under  its  general  au-  that  power  to  extend  a  street  over 
thority  to  take  lands  and  real  "lands"  includes  tide  lands, 
estate.    State  v.  King  County  Court, 
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§  366.  Procedure  a  Matter  of  Local  Practice. 

The  procedure  for  the  appropriation  of  land  for  public 
use,  depending  as  it  does  entirely  upon  statutory  law,  dif- 
fers so  widely  in  the  different  jurisdictions  that  the  deci- 
sions of  the  courts  of  any  one  state  upon  this  subject  are  of 
little  value  in  other  jurisdictions,  in  which  the  statutes  and 
practice,  as  well  as  the  customs  and  traditions,  may  be 
entirely  different.  To  cite  a  decision  of  the  highest  court 
of  a  state,  which  really  involves  only  the  interpretation  of 
a  particular  statute,  as  laying  down  a  general  rule  appli- 
cable in  other  states  in  which  there  is  no  statute,  or  a  wholly 
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different  one,  upon  the  exact  point  involved  is,  to  say  the 
least,  misleading.  But  while  the  procedure  in  eminent 
domain  cases  differs  widely,  not  only  in  the  different  states, 
but  frequently  in  the  condemnation  of  land  for  different 
purposes  in  the  same  state,  it  has  shaped  itself,  in  a  rough 
and  general  way,  with  many  overlappings  and  qualifica- 
tions, upon  two  distinct  lines  of  growth,  and  divides  itself 
into  two  great  classes,  within  one  of  which  every  form  of 
condemnation  of  land  by  governmental  authority  neces- 
sarily falls.  By  keeping  this  classification  constantly  in 
mind  and  by  realizing  the  danger  of  assuming  that  a  deci- 
sion upon  procedure  is  necessarily  of  any  weight  as  a  prece- 
dent even  in  states  whose  methods  of  taking  land  for  pub- 
lic use  are  of  the  same  general  character  unless  the  statute 
to  be  construed  is  substantially  the  same,  enough  benefit 
can  be  derived  from  a  study  of  the  decisions  on  this  subject 
to  warrant,  in  the  author's  mind,  the  inclusion  of  the  sub- 
ject of  procedure  in  eminent  domain  cases  in  this  treatise. 

§  367.  The  Two  Distinct  Methods  of  Taking  Land  for 
Public  Use. 

The  taking  of  land  for  public  use  is  effected  in  the  dif- 
ferent states  of  this  country  in  two  distinct  ways,  (1)  by 
administrative  order;  (2)  by  judicial  decree.1 

§  368.  The  Practice  in  England. 

The  practice  in  England  does  not  appear  to  be  precisely 
the  same  as  either  method  used  in  America,  and  partakes' 
of  some  of  the  characteristics  of  both.  By  the  statutes  in 
force  about  the  time  of  the  American  Eevqlution,  two  jus- 
tices might  either  widen  or  divert  any  highway  over  private 
land  without  the  consent  of  the  owner,  provided  the  new 
way  was  not  over  thirty  feet  wide  and  that  it  did  not 
encroach  upon  any  garden,  park  or  yard  or  necessitate  the 
pulling  down  of  any  building.  Eeasonable  compensation 
was  to  be  offered  the  owner  of  the  land,  and  if  he  refused  to 

1.  Thus  it  was  said  in  Kaw  Val-  ministrative  inquest,  if  provision  is 

ley  Drainage  District  v.  Metropoli-  made  for  determining  damages  by 

tan  Water  Co.,  108  C.  C.  A.  393,  186  civil  action  at  some  period,  or  it 

Fed.  315,  that  eminent  domain  may  may  be  a  civil  action  at  the  outset, 
be  exercised  by  the  state  as  an  ad- 
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accept  the  award,  the  justices  were  required  to  certify 
their  proceedings  to  some  general  quarter  sessions,  and  the 
surveyor  of  highways,  who  made  the  original  award,  was 
bound  to  give  fourteen  days'  notice  to  the  owner  of  his 
intention  to  apply  to  the  sessions.  The  justices  of  the  ses- 
sions then  impanelled  a  jury  to  assess  the  damages.2  Many 
other  acts  for  local  improvements  contained  similar  provi- 
sions, but  there  was  no  general  rule  of  procedure  in  such 
cases  until  the  enactment  of  the  Lands  Clauses  Consolida- 
tion Acts  in  1845.3  These  statutes  were  intended  to  provide 
a  form  of  procedure  for  all  takings  of  land  by  eminent 
domain,  or  "  compulsory  power  "  as  it  is  called  in  England, 
for  railroads  and  other  public  undertakings,  which  has  been 
incorporated  by  reference,  with  sometimes  an  occasional 
modification,  in  the  subsequent  statutes  authorizing  the  tak- 
ing of  land  for  particular  public  purposes. 

Under  the  Lands  Clauses  Act  the  proceedings  between  the 
condemning  party  and  the  owner  originate  with  a  ' '  notice 
to  treat ' '  by  the  former  with  respect  to  the  land  actually 
required.  The  owner  can  respond  with  a  counter  notice 
calling  upon  the  condemning  party  to  take  the  whole  of  any 
parcel  of  which  a  part  is  required  for  public  use,  and  the 
"  treating  "  or  negotiations  for  settlement  then  cover  such 
entire  parcel.  When  the  parties  are  unable  to  agree  as  to 
the  compensation,  if  no  more  than  fifty  pounds  is  claimed, 
the  award  is  to  be  made  by  two  justices  of  the  peace.  If  the 
compensation  claimed  or  offered  exceeds  fifty  pounds,  the 
party  claiming  compensation  may  require  the  award  to  be 
made  by  arbitrators.  Otherwise,  the  promoters  of  the  under- 
taking make  a  formal  offer,  and  if  that  is  not  accepted,  they 
issue' their  warrant  to  the  sheriff  of  the  county  requiring 
him  to  summon  a  jury  to  determine  the  compensation.  The 
sheriff  presides  at  the  inquiry,  and  the  party  claiming  com- 
pensation is  deemed  the  plaintiff.  The  sheriff,  upon  request 
of  either  party,  may  order  the  jury  to  take  a  view.  Eegard 
is  to  be  had  for  compensation  for  land  taken,  and  for  dam- 
ages to  the  remaining  land  of  the  owner,  and  these  items  are 

2.  St.  13  Geo.  Ill,  c.  78.  For  the  3.  Sts.  8,  9  Vict.,  c.  18.  For  corn- 
previous  history  of  eminent  domain  pensation  under  this  statute  for 
in  England,  see  supra,  §  2.  property  "  injuriously  affected  "  see 

supra,  §  308. 
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to  be  separately  assessed.  If  the  verdict  exceeds  the  offer, 
the  promoters  pay  all  the  costs ;  if  it  is  the  same  as,  or  less 
than  the  offer,  the  costs  of  the  inquiry  are  divided,  and  each 
party  pays  his  own  costs.  The  compensation  of  any  party 
who  cannot  be  found,  or  does  not  appear,  is  determined  by 
a  surveyor  appointed  by  two  justices  of  the  peace  of  the 
county. 

Upon  deposit  in  the  Bank  of  England  to  the  credit  of  the 
claimant  the  sum  agreed  upon  or  awarded,  the  promoters 
may  require  the  claimant  to  convey  the  land  to  them;  and 
upon  his  failure  to  do  so  they  may  execute  a  deed-poll  con- 
veying to  themselves  all  the  interest  of  the  claimant  capable 
of  being  conveyed,  and  they  may  thereupon  enter  and 
take  possession  of  the  land.  The  award  is  not  however  a 
mere  offer,  but  is  binding  upon  the  promoters,  and  the 
owner,  upon  tendering  a  conveyance  of  the  premises,  may 
maintain  an  action  upon  the  award.  If  it  subsequently 
appears  that  some  other  party  than  those  notified  by  the 
promoters  had  an  estate  or  interest  in  the  lands  which  the 
promoters  through  mistake  or  inadvertence  failed  to  pur- 
chase or  to  pay  compensation  for,  they  may  nevertheless 
remain  in  possession  if  within  six  months  they  institute 
proceedings  for  determining  the  compensation  to  which  he 
is  entitled. 

§  369.  Taking  by  Administrative  Order. 

By  the  first  method  mentioned  in  section  367,  which  has 
prevailed  in  Massachusetts  and  several  other  states  since 
their  earliest  settlement,  a  board  of  public  officers,  or  the 
directors  of  a  corporation,  seeking  to  acquire  land  by  emi- 
nent domain  and  having  the  requisite  authority  from  the 
legislature,  passes  a  formal  vote,  ordinance  or  resolution 
to  take  certain  designated  land,  and  upon  the  filing  of  a 
copy  of  this  vote,  or  "  taking  "  as  it  is  called,  in  the  reg- 
istry of  deeds  of  the  county  in  which  the  land  lies,  the  title 
to  the.  land  at  once  vests  in  the  condemning  party.  At  the 
same  time  there  is  usually  an  award  made  of  compensa- 
tion to  each  individual  whose  land  is  taken  or  who  is 
otherwise  entitled  to  compensation  under  the  constitution 
and  laws  of  the  state.    The  proceeding  by  which  the  land 
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is  taken  is  an  administrative  ex  parte  act  of  which  the 
owner  is  not  entitled  to  notice  in  advance  and  to  which  he 
could  not  be  a  party,4  although  it  is  not  unusual  to  hold  a 
preliminary  public  hearing  so  that  the  board  which  is  to 
make  the  taking  may  have  the  benefit  of  the  local  knowl- 
edge of  all  parties  interested  as  to  the  best  location.  After 
the  taking  has  been  made  the  owners  of  the  land  taken  are 
notified,  and  it  devolves  upon  them,  if  dissatisfied  with  the 
award,  to  institute  proceedings  looking  to  a  new  award  by 
a  jury  or  other  impartial  tribunal.  In  such  proceedings 
the  land  owner  is  actually  as  well  as  nominally  petitioner 
or  plaintiff  and  the  corporation  which  made  the  taking  is 
respondent  or  defendant.  A  personal  judgment  for  the 
petitioner  against  the  respondent  is  entered  for  the  sum 
awarded  in  the  same  manner  as  a  judgment  in  an  action 
at  common  law,  and  as  some  provision  for  the  certain  pay- 
ment of  compensation  is  made  before  the  taking  is  auth- 
orized, the  owner  eventually  receives  his  money,  with  inter- 
est from  the  day  of  the  taking,  although  it  may  be  long 
after  he  has  been  deprived  of  possession  that  he  is  paid.5 

§  370.  Taking  by  Judicial  Decree. 

By  the  second  method  of  taking,  namely,  by  judicial 
decree,  when  a  corporation,  municipal  or  private,  or  other 
party  invested  with  the  power  of  eminent  domain,  desires- 
to  make  a  taking  of  private  land  and  has  complied  with 
the  necessary  preliminaries,  it  institutes  a  suit  or  pro- 
ceeding in  court  against  the  persons  whose  land  it  desires 
to  take,  in  which  it  asks  the  court  to  determine  the  value 
of  such  land  and  to  authorize  the  condemnation  thereof 
upon  the  payment  of  the  value  thus  determined.  The 
owners,  having  been  served  with  notice  of  the  petition, 
come  in  and  defend,  and  a  hearing  is  first  had  upon  the 
question  of  the  petitioner's  right  to  condemn.  If  this  is 
settled  in  the  affirmative,  the  amount  of  compensation  to 
which  each  owner  is  entitled  is  determined  by  commis- 
sioners or  by  a  jury  as  the  local  constitution  or  statute 

4   State  v    Jones,  139  N.  C.  613,      to  condemnation  of  land  by  admin- 
52  S.  E.  240,' 2  L.  R.  A.  (N.  S.)  313.      istrative  order,   see  infra,   §§    390- 
5.  For  further  details  in  respect      396  inc. 
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requires,  and  a  decree  of  condemnation  upon  the  payment 
of  the  sum  so  fixed  is  entered,  but  there  is  ordinarily  no 
personal  judgment  against  the  petitioner.6  Title  to  the 
condemned  land  passes  when  the  money  is  paid,  and  the 
condemning  party  may  abandon  the  proceedings  and 
escape  liability  for  the  award  at  any  time  before  such  pay- 
ment.7 Throughout  the  proceedings  the  corporation  seek- 
ing to  take  the  land  is  actually  as  well  as  nominally  plain- 
tiff or  petitioner  and  the  owner  of  the  land  is  defendant. 
or  respondent.8  This  method  of  condemnation  is  in  use  in 
a  large  proportion  of  the  states,  even  in  case  of  a  taking 
by  the  public  itself,  and  in  the  case  of  takings  by  railroad 
and  other  public  service  corporations  is  the  only  method 
ever  employed  in  the  great  majority  of  states. 

§  371.  Judicial  Method  Generally  Adopted — Recognized 
by  the  Federal  Authorities. 

The  statutory  system  of  condemnation  by  judicial  decree 
prevailing  in  the  great  majority  of  states  has  grown  and 
developed  out  of  the  early  ad  quod  damnum  proceedings9 
and,  though  differing  in  detail  in  the  various  states,  it 
follows  the  same  general  plan  throughout.  That  this  sys- 
tem, though  in  its  present  form  indigenous  to  America 
and  entirely  the  creature  of  statute,  is  recognized  as  the 
normal  and  characteristic  method  of  condemning  land  for 
public  use  under  our  jurisprudence  is  demonstrated  by 
a  well-known  decision  of  the  Supreme  Court  of  the  United 
States  construing  an  act  of  Congress  which  authorized 
the  acquisition  of  land  for  a  post  office  by  purchase  or 
condemnation.  It  was  held,  although  no  method  of  pro- 
cedure was  pointed  out,  that  the  condemnation  might  be 
effected  by  proceedings  instituted  by  the  United  States 
in  the  federal  court  in  the  district  in  which  the  land  lay, 
in  substantial  accordance  with  the  method  referred  to  in 
this  chapter  as  condemnation  by  judicial  decree.10     Since 

6.  Infra,  §  422.  ground    for   a   new   trial.      Central 

7.  Infra,  §§  417-420  inc.  Georgia  Power  Co.  v.  Corn-well,  141 

8.  That    the    court   inadvertently  Ga.  643,  81  S.  E.  882. 
spoke  in  the  presence  of  the  jury  9.  Supra,  §§  2,  3. 

of  the  condemnor  as  the  defendant  10.  Kohl    v.    United    States,    91 

and  the  owner  of  the  land  sought  to       V.  S.  367,  23  L.  ed.  449. 
be    taken    as    the    plaintiff    is    no 


1018  The  Law  op  Eminent  Domain.  §  372 

then  the  federal  statutes  which  authorize  the  exercise 
of  eminent  domain  by  the  government,  although  they  have 
adopted  the  local  procedure  as  far  as  practicable,  pre- 
scribe that  the  condemnation  shall  be  by  judicial  proceedi 
ings,  so  that  the  administrative  method  is  not  adopted  by 
the  federal  authorities  even  in  those  states  which  author- 
ize the  use  of  that  method  for  their  own  purposes.11  It 
has  also  been  held  in  the  federal  courts  that  an  eminent 
domain  proceeding  is  not  the  collection  of  a  claim,  but  a 
suit  by  the  United  States  against  the  owners  of  the  land;12 
and,  in  the  case  of  a  taking  by  state  authority,  even 
although  it  is  specifically  provided  that  the  owner  shall  be 
the  plaintiff,  the  federal  courts  will  treat  him  as  the 
defendant.13  These  statutes  and  decisions  illustrate 
clearly  that  the  judicial  method  is  recognized  by"  the  fed- 
eral authorities  as  the  normal  American  procedure. 


§  372.  Reasons  for  the  Prevalence  of  the  Judicial  Method. 

One  reason  for  the  prevalence  of  the  judicial  method  of 
condemnation,  apart  from  the  fact  that  the  other  method 
seems  to  those  unfamiliar  with  its  actual  workings  to 
savor  of  despotism,  is  the  requirement  of  so  many  of  our 
state  constitutions  that  compensation  be  paid  in  advance 
of  the  taking.14  As  the  amount  of  compensation  must  be 
ascertained  by  an  impartial  tribunal  before  it  can  be  paid, 
and  it  must  be  paid  before  the  land  can  be  taken,  if  the 
initiation  of  proceedings  to  determine  compensation  were 
left  in  the  hands  of  the  landowner,  he  could  postpone  the 
taking  of  his  land  indefinitely  by  refusing  to  begin  pro- 
ceedings, and  consequently  a  system  by  which  the  initia- 
tion of  the  proceedings  was  placed  in  the  hands  of  the 
party  seeking  to  condemn  was  a  practical  necessity.  Fur- 
thermore it  has  been  held  in  some  jurisdictions  that  a 
statute  which  required  an  owner  to  initiate  proceedings 
as  a  condition  of  establishing  his  claim  to  compensation 

11.  Infra,  §  385.  13.  Mason  City,  etc.,  E.  R.  Co.  v. 

12.  United  States  v.  Sargent,  162      Boynton,   204  XJ.   S.   570,  51  L.  ed. 

Fed.  81.  629- 

14.  Supra,  §  212. 
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which  the  constitution  required  should  be  paid  in  advance 
was  unconstitutional,15  and  some  courts  have  gone  so  far 
as  to  intimate  that  an  owner  has  a  constitutional  right  to 
contest  the  validity  of  the  taking  before  an  order  of  con- 
demnation can  be  entered.16  It  was  essential  in  the  states 
in  which  it  is  required  that  compensation  be  paid  in 
advance  of  the  taking  that  judicial  proceedings  to  ascer- 
tain the  damages  be  initiated  by  the  condemning  party 
before  the  taking,  and  it  was  natural,  if  not  essential,  for 
the  court  to  determine  whether  the  petitioner  had  a  right 
to  take  the  land  before  it  appointed  commissioners,  or  sent 
the  case  to  a  jury,  to  determine  the  damages,  since  if  such 
right  did  not  exist  the  work  of  the  commissioners  or  jury 
would  be  nugatory.  After  the  right  to  take  had  been 
adjudicated,  and  the  damages  had  been  assessed,  it  was 
clearly  appropriate  for  the  court  to  retain  jurisdiction  for 
the  third  and  purely  formal  step  of  entering  judgment  of 
condemnation.  The  judicial  method  is  thus  the  natural 
outgrowth  of  the  requirement  of  payment  of  compensa- 
tion in  advance. 

Another  cause  of  the  general  acceptance  of  the  system 
of  condemnation  by  judicial  decree  was  the  general  dis- 
trust of  their  legislative,  executive  and  administrative 
officers  exhibited  by  the  people  throughout  the  nineteenth 
century,  and  their  almost  pathetic  dependence  upon  the 
judiciary  to  protect  them  from  tyranny  or  injustice  aris- 
ing from  the  incompetence'  or  corruption  of  the   other 

J.5.  Mississippi. —  Yazoo-Mis-  It  is  recognized  however  in  the 

sissippl  Delta  Board  v.  Daney,  65  following  cases  that  condemnation 

Miss.  335,  3  So.  568.  proceedings    are   not    judicial,    but 

Nebraska. —  Livingston    v.    John-  are  an  act  of  public  administration, 

son  County,  42  Nebr.  277,  60  N.  W.  See  also  supra,  §  330. 

555;    Chicago,    etc.,    B.    B.    Co.    v.  Massachusetts. —  Holt    v.    Somer- 

Dou'glas  County,  1  Nebr.  TJnoff.  247,  ville,  127  Mass.  408,  410. 

95  N.  W.  339 ;  Kime  v.  Cass  County,  Michigan.—  Toledo,   etc.,  By.   Co. 

71  Nebr    677,  101  N.  W.  2,  8  Ann.  v.  Dunlap,  47  Mich.  456,  11  N.  W. 


Cas.  853. 


271. 


Washington  —  Kincaid  v.  Seattle,  New  York.—  People  v.  Smith,  21 

74  Wash.  617,  134  Pac.  504.  N.  X.  595,  597. 

16.  Joplin    Consolidated    Mining  Ohio.—  Kramer  v.  Cleveland,  etc., 

Co.  v.  Joplin,  124  Mo.  138,  27  S.  W.  B.  B.  Co.,  5  Ohio  St.  140. 

406;  Baltimore,  etc.,  B.  B.  Co.  v.  Wyoming.—  Sterritt  v.  Young,  14 

Pittsburgh,    etc.,    E.    B.    Co.,    17  Wyo.  146,  82  Pac.  946,  4  L.  B.  A. 

W   Va   812                                     '  <<N-  Sl)  169>  116  Am-  st  EeP-  "4- 
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branches  of  government.    As  was  well  said  by  Professor 
Pound  of  the  Harvard  Law  School: 

"  In  the  nineteenth  century  the  United  States  devel- 
oped a  system  of  judicial  interference  with  adminis-. 
tration.  Law  paralyzing  administration  was  an  every- 
day spectacle.  Almost  every  important  measure  of 
police  or  administration  encountered  an  injunction. 
We  relied  on  taxpayers'  suits  to  prevent  waste  of 
public  funds  and  misuse  of  the  proceeds  of  taxation. 
In  some  jurisdictions  it  was  not  uncommon  to  see  col- 
lection of  taxes  restrained  by  injunction.  In  case  of 
disturbance  of  the  peace,  the  individual,  and  even  in 
one  signal  instance  the  nation,  had  come  to  appeal 
for  the  protection  of  property  and  business,  not  to 
the  police  or  to  the  administrative  authorities,  but  to 
courts  of  equity.  In  a  number  of  states  the  courts 
would  direct  writs  of  mandamus  to  the  governor, 
where  ministerial  action  was  involved,  and  in  one 
state,  in  a  heated  election  contest,  the  Supreme  Court 
by  mandamus  ordered  the  speaker  of  the  house  of 
representatives  to  carry  out  constitutional  provisions 
as  to  canvass  of  returns.  What  in  other  lands  was 
committed  to  administration  and  inspection  and  super- 
vision in  advance  of  action  we  left  to  the  courts."17 

A  further  result  of  this  tendency  was  the  imposition  by 
statute  upon  the  judiciary  of  functions  ordinarily  consid- 
ered executive,  such  as  the  determination  of  election  con- 
tests, the  approval  of  municipal  ordinances,  the  suspen- 
sion or  revocation  of  licenses,  the  removal  of  public  offi- 
cers and  the  abatement  and 'equalization  of  taxes.  To  a 
people  accustomed  to  the  protection  of  a  hearing  by  a 
judicial  tribunal  before  any  form  of  interference  with  their 
personal  or  property  rights  became  effective,  the  exercise 
by  a  board  of  administrative  officers  of  the  right  of  emi- 
nent domain,  one  of  the  most  arbitrary  powers  employed 
by  a  constitutional  government  in  time  of  peace,  and  one 
which  is  most  susceptible,  even  when  the  taking  is  by  the 

17.  Justice    According    to    Law, 
pp.  29,  30. 
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public  itself,  of  being  invoked  colorably,  and  for  private 
ends,  seemed  intolerable,  and  thus  in  many  states  the  tak- 
ing of  land  for  public  use,  essentially  an  administrative 
function,  has  become  so  firmly  established  as  a  judicial 
one  that  it  is  almost  impossible  for  those  brought  up 
under  this  system  to  realize  that  the  other  method  is  in 
use  in  any  well  ordered  and  liberty  loving  community. 

§  373.  Judicial  Method  Unconsciously  Abandoned. 

Although,  once  that  it  has  been  adopted,  no  state  has 
rescinded  the  requirement  that  compensation  be  paid  in 
advance  or  has  formally  receded  from  the  method  of  con- 
demnation by  judicial  decree,  and  the  newer  states  hava 
unhesitatingly  adopted  this  requirement  and  method,  so 
that  one  would  naturally  infer  that  eminent  domain  pro- 
ceedings of  this  character  were  best  adapted  to  our  spirit 
and  institutions,  it  is  interesting  to  note  that,  with  no  other 
sanction  than  the  general  public  acquiescence  in  a  rather 
striking  instance  of  judicial  legislation,  there  has  grown 
up  in  many,  if  not  all,  of  the  states  which  keep  this  require- 
ment and  method  written  on  their  constitution  and  statute 
book,  a  system  of  taking  land  by  eminent  domain  and 
awarding  compensation  similar  to  that  in  vogue  in  the 
states  which  have  retained  the  system  of  taking  by  admin- 
istrative order.  Finding  the  process  of  acquiring  prop- 
erty by  eminent  domain  in  the  methods  prescribed  by  law 
unnecessarily  cumbersome  and  dilatory,  public  service 
corporations,  invested  with  the  power  of  eminent  domain 
and  seeking  to  construct  an  improvement  which  public 
necessity  and  convenience  urgently  demand,  frequently 
proceed  to  take  possession  of  the  land  required  for  the 
improvement  without  ceremony;  the  owner  of  the  land 
brings  an  action  at  law  or  a  suit  in  equity  asking  for  dam- 
ages for  the  trespass  or  an  injunction  against  further 
occupation;  the  courts  will  not  oust  the  trespasser  and 
deprive  the  public  of  the  use  of  the  much  needed  improve- 
ment, or  effect  the  same  result  by  allowing  successive 
actions  for  damages  for  the  trespass,  but  have  evolved  a 
method  of  satisfying  all  parties  by  awarding  the  owner 
damages  as  for  a  permanent  taking  of  his  land  and  by 
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treating  the  satisfaction  of  judgment  as  equivalent  to  the 
conveyance  of  the  easement  required  for  the  public  use.18 
All  this  is  of  course  judicial  legislation  of  the  clearest  char- 
acter, and  entirely  contrary  to  the  letter  and  spirit  of  the 
constitutional  provision,  but  it  has  been  impelled  so 
strongly  by  the  preponderance  of  public  sentiment  that 
few  courts  have  been  able  to  withstand  the  pressure.  The 
result  is  that  the  system  of  taking  property  by  adminis- 
trative order  has  been  in  substance  unconsciously  adopted 
in  many  states  which  ostensibly  retain  the  judicial  method, 
but  without  the  sanction  of  law,  and  without  the  certainty 
of  a  definite  record  of  the  "taking"  or  the  advantages 
which  the  statutory  petition  for  damages  has  over  an  ordi- 
nary action  at  law. 

A  study  of  the  current  of  decisions  which  have  brought 
about  this  result  raises  at  least  a  doubt  whether  the  old 
system  of  taking  by  administrative  order  was  not  after 
all  the  one  best  adapted  to  the  habits  and  methods  of  the 
American  people  and  their  impatience  with  anything 
which  tends  to  block  the  development  of  the  country  with 
unnecessary  formality  and  delay.  The  adoption  of  the 
judicial  method  of  condemnation  was  merely,  it  would 
seem,  another  instance  of  the  excessive  zeal  for  the  pro- 
tection of  property  rights  against  the  rights  of  the  public 
which  marked  the  professedly  liberal  school  of  nineteenth 
century  jurisprudence  and  it  is  now  coming  to  be  recog- 
nized that  the  public  interests  were  best  subserved  by  the 
tried  methods  of  the  older  and  more  conservative,  states. 

§  374.  Proceedings  are  at  Law,  not  Equity — Persons 
Assessable  Cannot  Appear. 

It  is  well  settled  that  condemnation  proceedings, 
although  they  are  more  analogous  to  a  suit  in  equity  than 
to  an  action  at  law,  and  although  equitable  rights  are 
recognized  and  protected  in  such  proceedings,  are  brought 
upon  the  law,  and  not  the  equity,  side  of  the  court.19 

18  Infra,  §  478.  N-    E-    543"»    Sanitary    District    of 

19  United  States.— Kohl  v.  United  Chicago  v.  Munger,  264  111.  256, 
States    91  TT    S.  367,  23  L.  ed.  449.      106  N.  B.  185 ;  Chicago,  etc.,  R.  R. 

Illinois  —  Union  Mutual  Life  In-  Co.  v.  Ashelford,  268  111.  87,  108 
surance  Co.  v.  Slee,  123  111.  57,  12      N.  B.  761. 
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Although  the  writ  of  ad  quod  damnum,  out  of  which  such 
proceedings  developed,  was  issued  out  of  and  was  return- 
able to  chancery,  it  was  a  legal  and  not  an  equitable 
proceeding. 

Although  proceedings  to  take  land  by  eminent  domain 
are  at  least  quasi  in  rem,20  they  take  the  form  of  a  con- 
tested personal  action,  in  which  the  owners  of  the  land  are 
upon  one  side  and  the  party  that  is  seeking  to  take  it  is 
upon  the  other.  Persons  who  will  be  called  upon  to  pay  the 
whole  Or  a  part  of  the  cost  of  the  improvement  by  means  of  a 
betterment  assessment  are  not  entitled  to  be  heard  upon  the 
question  of  compensation  to  the  owners  of  land  taken,21 
and  still  less  do  citizens,  interested  only  on  account  of 
their  liability  to  general  taxation,  have  the  right  to  appeal 
from  an  award.22 

§  375.  Whether  the  Statute  Authorizing  a  Taking  must 
Prescribe  the  Procedure. 

It  has  been  shown  elsewhere  that  the  power  of  eminent 
domain  cannot  be  exercised  without  statutory  authority;23 
but  the  further  question  sometimes  arises  whether  an 
ostensible  grant  of  authority  is  nugatory  when  the  legis- 
lature has  authorized  the  exercise  of  the  power  of  eminent 
domain  but  has  failed  to  prescribe  the  method  by  which 
it  may  be  exercised.  It  is  well  settled  that,  in  such  a  case; 
if  there  are  in  effect  general  provisions-  of  statute  pre- 
scribing the  procedure  for  taking  land  for  public  use  and 
the  method  of  ascertaining  the  damages,  such  provisions 
are  by  implication  made  a  part  of  the  law  granting  the 
authority  to  exercise  eminent  domain  in  a  particular  case, 
and  the  method  of  procedure  authorized  by  the  legislature 

Iowa.—  Keokuk,  etc.,  R.  R.  Co.  v.  peake,    etc.,    R.    R.    Co.,    5   W.    Va. 

Donnell,  77  Iowa  221,  42  N.  W.  176.  118. 

Maine. —  Hathorn    v.    Kelley,    86  Wisconsin. —  Bevier     v.     Dilling- 

Me.  487,  29  Atl.  1108.  ham,  18  Wis.  529;  Buchner  v.  Chi- 

Maryland.— Ridgely  v.  Baltimore,  cago,  etc.,  R.  R.   Co.,   56  Wis.  503. 

119  Md.  567,  87  Atl.  909.  20.  Supra,   §  21. 

New    York.—  Brooklyn    v.    Mese-  21.  Kansas  City  v.  St.  Louis,  etc., 

role,  26  Wend.  132.  Land  Co.,   260  Mo.  395,   169  S.  W. 

Ohio.—  Hafe    v.    Fuller,    45    Ohio  62;    In   re   Leary    Ave.,    72    Wash. 

'St.  495,  15  N.  E.  479.  617,  131  Pac.  225. 

Pennsylvania. —  Union   Canal   Co.  22.  Culpeper  Supervisors  v.   Gor- 

v.  Woodside,  11  Pa.  176.  rell,  20  Gratt.   (Va.)   484. 

West    Virginia  — Pack   v.    Ohesa-  23.  Supra,  §  335. 
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in  such  case  is  thus  made  clear,  so  that  there  can  be  no 
question  in  respect  to  the  jurisdiction  of  the  tribunal  by 
which  the  power  is  sought  to  be  exercised.2* 

"When  there  is  no  statute  applicable  to  eminent  domain 
proceedings  generally,  or  to  takings  of  the  character  in 
question,  a  more  difficult  question  arises.  Nevertheless, 
in  an  atmosphere  in  which  condemnation  by  judicial  pro- 
ceedings is  the  only  recognized  method  of  acquiring  land 
for  public  use,  it  is  possible  to  allow  authority  to  take 
property  by  eminent  domain  to  be  construed  in  the  light 
of  statutes  giving  general  judicial  power  to  the  trial  courts, 
and  thus  to  sanction  the  institution  therein  of  a  condemna- 
tion petition.25 


24.  Georgia. —  Marietta  Chair  Co. 
v.  Henderson,  121  Ga.  399,  49  S.  E. 
312,  104  Am.  St.  Eep.  156;  Poulan 
v.  Atlantic  Coast  Line  R.  R.  Co., 
123  Ga.  605,  61  S.  E.  657 ;  Stowe  v. 
Newburn,  127  Ga.  421,  56  S.  E.  516. 

Illinois. —  Smith  v.  Claussen  Park 
Drainage,  etc.,  District,  229  111.  155, 
82  N.  E.  278. 

Indiana. —  Heady  v.  Vevay,  etc., 
Turnpike  Co.,  52  Ind.  117. 

Kentucky. —  Louisville,  etc.,  R.  R. 
Co.  v.  Louisville,  131  Ky.  108,  114 
S.  W.  743. 

Maine. —  Belfast,  Appellant,  53 
Me.  431. 

Massachusetts. — Barnes  v.  Spring- 
field, 4  Allen  488;  Poor  v.  Blake, 
123  Mass.  543 ;  Hamlin  v.  New  Bed- 
ford, 143  Mass.  192,  11  N.  E.  115; 
Grimshaw  v.  Fall  River,  160  Mass. 
483,  485,  36  N.  E.  494. 

Minnesota. — Warner  v.  Hennepin 
County  Commissioners,  9  Minn. 
141 ;  Hurst  v.  Martinsburg,  80  Minn. 
40,  82  N.  W.  1099. 

Hew  York. —  Rogers  v.  Bradshaw, 
20  Johns.  735 ;  Orange  v.  Ellsworth, 
98  App.  Div.  275. 

Pennsylvania. —  Sharett's  Road,  8 
Pa.  89;  Smedley  v.  Irwin,  51  Pa. 
445. 

Tennessee. —  Louisville,  etc.,  R.  R. 
Co.  v.  State,  9  Bax.  522. 

25.  Thus  in  Kohl  v.  United  States, 
91  II.  S.  367,  23  L.  ed.  449,  the  court 
said,  "But  it  is  contended  on  be- 
half of  the  plaintiffs  in  error  that 


the  Circuit  Court  had  no  jurisdic- 
tion of  the  proceeding.  *  *  * 
The  Judiciary  Act  of  1789  con- 
ferred upon  the  circuit  courts  of 
the  United  States  jurisdiction  of  all 
suits  at  common  law  or  in  equity, 
when  the  United  States,  or  any 
officer  thereof,  suing  under  author- 
ity of  any  Act  of  Congress,  are 
plaintiffs.  *  *  *  The  right  of 
eminent  domain  always  was  a  right 
at  common  law.  It  was  not  a  right 
in  equity,  nor  was  it  even  the  crea- 
ture of  a  statute.  The  time  of  its 
exercise  may  have  been  prescribed 
by  statute;  *ut  the  right  itself  was 
superior  to  any  statute.  That  it 
was  not  enforced  through  the 
agency  of  a  jury  is  immaterial ; 
for  many  civil  as  well  as  criminal 
proceedings  at  common  law  were 
without  a  jury.  It  is  difficult,  then, 
to  see  why  a  proceeding  to  take 
land  in  virtue  of  the  government's 
eminent  domain,  and  determining 
the  compensation  to  be  made  for 
it  is  not,  within  the  meaning  of  the 
statute,  a  suit  at  common  law  when 
initiated  in  a  court.  It  is  an  at- 
tempt to  enforce  a  legal  right.  It 
is  quite  immaterial  that  Congress 
has  not  enacted  that  the  compen- 
sation shall  be  ascertained  in  a 
judicial  proceeding.  _  That  ascer- 
tainment is  in  its  nature  at  least 
quasi  judicial.  Certainly  no  other 
mode  than  a  judicial  trial  has  been 
provided.     *     *     * "     In  Louisville 
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§  376.  Attempt  to  Purchase  not  a  Prerequisite. 

When  one  or  more  parcels  of  land  of  ordinary  size  and 
shape  are  required  for  a  particular  public  use,  it  is  a  com- 
mon practice  for  the  corporation  which  is  to  administer 
the  use  to  negotiate  with  the  owner  of  the  land  and 
endeavor  to  acquire  title  by  purchase,  thus  saving  the 
expense  of  litigation  and  avoiding  the  possibility  of  the 
excessive  verdicts  which  juries  often  return  in  eminent 
domain  cases.  Even  in  the  case  of  takings  for  railroad 
purposes,  although  the  necessity  of  selecting  a  particular 
route  and  the  offensiveness  of  a  railroad  use  to  the  owners 
of  lands  not  taken  generally  make  the  exercise  of  eminent 
domain  eventually  necessary,  the  agents  of  the  railroad 
company  usually  buy  up  as  much  of  the  land  required  for 
the  right  of  way  as  is  possible  before  the  company  resorts 
to  its  statutory  powers.  There  is,  however,  no  constitu- 
tional requirement,  or  general  rule  of  law,  that  a  corpora- 
tion, municipal  or  private,  invested  by  the  legislature  with 
the  power  of  eminent  domain,  shall,  before  exercising  that 
power,  negotiate  with  the  owner  of  the  land  desired  and 
attempt  to  purchase  the  land  by  private  sale.  In  other 
words,  the  rule  that  the  necessity  of  a  taking  is  not  a 
judicial  question  is  universally  construed  to  prohibit  the 

Park  Commissioners  v.  Du  Pont,  sought  to  be  condemned,  and  in- 
110  Ky.  743,  62  S.  W.  891,  it  ap-  struct  it  as  to  the  method  of  ascer- 
peared  that  a  statute  authorized  taining  and  fixing  the  value  of  the 
the  petitioners  to  take  land  for  property  taken,  and  as  to  damages 
park  purposes  and  provided  that  for  taking  same,  if  any  results.  It 
the  proceeding  should  be  instituted  would  be  within  the  power  of  the 
by  petition,  but  made  no  further  court  to  fix  the  day  upon  which 
provisions  in  regard  to  procedure.  the  money  should  be  paid  to  the 
The  court  said,  "We  are  of  the  owner  of  the  property  taken,  and 
opinion  that  the  legislature  in-  to  adjudge  that,  upon  the  board's 
tended,  upon  the  filing  of  the  peti-  failure  to  pay  it  at  that  time,  the 
tion  for  the  condemnation  of  pri-  proceedings  were  to  be  void,  or  to 
vate  property  for  park  purposes,  be  regarded  as  being  abandoned.  It 
the  procedure  should  be  according  seems  to  us  that  the  court  would 
to  the  course  of  the  common  law;  have  complete  jurisdiction  to  pro- 
that  the  circuit  court  of  Jefferson  tect  the  rights  of  all  parties  con- 
county,  being  a  court  of  original  cerned.  While  this  proceeding  is 
and  general  jurisdiction,  has  juris-  not  so  summary  as  is  usually  pro- 
diction  of  the  proceeding.  The  vided  by  the  legislature,  we  can  see 
court  can  permit  the  jury  to  hear  no  reason  why  the  owners  of  the 
such  evidence  as  may  be  offered  as  property  are  not  as  securely  pro- 
to  the  necessity  of  condemning  tected  in  their  rights  in  this  method 
property,  and  as  to  its  value,  and  of  proceeding  as  the  way  usually 
have  the   jury   view  the   property  prescribed  by  the  legislature." 
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courts  from  investigating  the  question  whether,  assuming 
that  the  improvement  for  which  the  land  was  sought  is 
necessary,  and  that  the  land  sought  was  necessary  for  the 
improvement,  it  was  necessary  to  invoke  the  sovereign 
power  of  eminent  domain  to  acquire  the  necessary  land.28 

§  377.  Attempt  to  Purchase  a  Necessary  Preliminary  in 
Some  Jurisdictions. 

It  is  of  course  perfectly  competent  for  the  legislature 
to  grant  the  power  of  eminent  domain  subject  to  the  con- 
dition that  the  required  land  cannot  be  obtained  by  pur- 
chase, and,  in  such  a  case,  unless  there  is  a  bona  fide 
attempt  on  the  part  of  the  condemning  party  to  induce  the 
owner  to  sell  the  land  at  a  reasonable  figure,  the  condition 
under  which  the  power  is  granted  is  not  fulfilled,  and  in 
such  case  any  attempted  exercise  of  eminent  domain  is 
unauthorized  and  consequently  void  and  of  no  effect.  Such 
statutes  raise  no  questions  of  law  except  to  define  what 
constitutes  a  bona  fide  attempt  to  purchase  the  land.  It 
has  frequently  happened,  however,  that  a  legislature,  in 
granting  the  power  of  eminent  domain,  while  not  specifi- 
cally providing  that  the  power  shall  not  be  exercised  unless 
the  necessary  land  cannot  be  secured  by  purchase,  has 
enacted  that  if  the  corporation  is  unable  to  obtain  the  nec- 
essary land  by  purchase  it  may  take  the  same  in  a  manner 
more  particularly  set  forth.  Under  such  statutes,  when 
the  sole  authority  to  exercise  eminent  domain  is  given  in 
this  manner,  it  is  generally  held  that  a  bona  fide  attempt 
to  purchase  the  land  by  agreement  between  the  parties  and 
a  failure  so  to  do  is  a  condition  precedent  to  the  initiation 
of  condemnation  proceedings,  and  that  failure  to  comply 

26.  Indiana. —  Swinneyv.Ft.  New  York. —  Matter  of  New  York, 

Wayne,  etc.,  R.  R.  Co.,  59  Ind.  205.  41  Misc.  134,  83  N.  Y.  Supp.  951. 

Michigan. — Grand  Rapids  v.  Grand  Tennessee. — Bigelow  v.  Mississippi 

Rapids,   etc.,    R.   R.   Co.,    58   Mien.  Central,    etc.,   R.    R.    Co.,    2    Head 

641,    26    N.    W.    159;    Detroit    v.  624;   Doty   v.   American   Tel.,    etc., 

Beecher,    75   Mich.    454,   42   N.   W.  Co.,  123  Tenn.  329,  130  S.  W.  1053, 

986,  4  L.  R.  A.  813.  Ann.  Cas.  1912  C  167. 

Minnesota.— In  re  Rock  County,  Washington.—  Lewis    County    v. 

121  Minn.  376,  141  N.  W.  801.  Schobey,    31    Wash.    357,    71    Pac. 

Missouri. —  In  re  Kansas  City  In-  1029. 
dependent  Ave.  Boulevard,  128  Mo. 
272,  30  S.  W.  773. 
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with  this  requirement  renders  any  subsequent  proceedings 
void.27  This  attempt  and  failure  must  appear  on  the  record 
as  a  foundation  of  the  jurisdiction  invoked.28 

When,  however,  the  right  to  take  by  eminent  domain  is 
given  without  qualification,  and  the  failure  to  agree  is 
merely  the  condition  upon  which  the  appointment  of  com- 
missioners to  award  compensation  or  the  submission  of 
the  question  of  damages  to  a  jury  depends,  the  failure  on 
the  part  of  the  corporation  seeking  to  condemn  the  land 
to  institute  negotiations  with  the  owner  is  not  fatal  to  the 
validity  of  the  taking.  In  such  a  case  the  reference  in  the 
statute  or  charter  to  the  probability  that  the  parties  might 
agree,  without  a  resort  to  the  courts,  does  not  make  an 
attempt  at  such  agreement  a  condition  to  the  jurisdiction, 
but  it  is  merely  a  recognition  of  the  right  of  the  parties  to 
settle  the  matter  without  litigation,  which  they  would  have 
enjoyed  just  as  fully  in  the  absence  of  such  provision,  and 
is  without  legal  effect.29  In  such  a  case  the  application  for 
a  jury  by  the  owner  need  not  allege  a  failure  to  agree  upon 

27.  Connecticut. — Connecticut  Col-  R.  E.  Co.,  21  N.  J.  L.  189.  See  also 
lege  for  Women  v.  Alexander,  85  Joliff  v.  Muncie  Electric  Light  Co., 
Conn.  602,  84  Atl.  365.  181  Ind.  650,  105  N.  E.  234,  holding 

Illinois. —  Smith  v.  Chicago,  etc.,  that  when  the  statute  requires  the 

R.  R.  Co.,  105  111.  511.  complaint  to  allege  that  the  parties 

Maine. —  Spofford    v.    Bucksport,  had  been  unable  to  agree,  the  bur- 

etc,  R.  R.  Co.,  66  Me.  14.    ,  den  is  on  the  petitioner  of  showing 

Massachusetts. —  School     District  a    oona   fide   but   unsuccessful    at- 

in  Norton  v.  Copeland,  2  Gray  414.  tempt  to  purchase;  but  see  O'Neill 

Michigan. —  Chicago,    etc.,    R.    R.  v.  Learner,  93  Nebr.  786,  142  N.  W. 

Co.  v.  Sanford,  23  Mich.  427;  Clay  112,  holding  that  when  there  was 

v.    Pennoyer    Creek    Imp.    Co.,    34  no    evidence   that    the   owner   had 

Mich.  204;  Toledo,  etc.,  Ry.  Co.  v.  been  willing  to  convey  the  property 

Detroit,  etc.,  Ry.  Co.,  62  Mich.  564,  on    any    terms,    it    sufficiently    ap- 

29  N.  W.  500,  4  Am.  St.  Rep.  875.  peared  that  the  parties  were  "un- 

Mtssouri. —  St.  Louis  v.  Glasgow,  able  to  agree,"  and  Alton,  etc.,  R.  R. 

254  Mo.  262,  162  S.  W.  596.  Co.  v.  Vandalia  R.  R.  Co.,  271  111. 

Montana. — Glass  v.  Basin  Mining  558,    111    N.    E.    531,    holding   that 

Co.,   22  Mont.   151,   55   Pac.   1047 ;  when  from  the  contest  it  is  evident 

State  v.  Silver  Bow  County  Court,  that   the   parties  could  not  agree, 

48  Mont.  614,  139  Pac.  791.  judgment  will  not  be  reversed  for 

New  Jersey. —  State  v.  Hudson  lack  of  evidence  of  attempt  to  agree. 
Tunnel  Ry.   Co.,   46   N.   J.   L.    289.  29.  Bigelow  v.   Mississippi  Cent., 

28.  Toledo,  etc.,  Ry.  Co.  v.  De-  etc.,  R.  R.  Co.,  2  Head  (Tenn.) 
troit,  etc.,  Ry.  Co.,  62  Mich.  564,  29  624;  Doty  v.  American  Tel.  &  Tel. 
N.  W.  500,  4  Am.  St.  Rep.  875;  Co:,  123  Tenn.  329,  130  S.  W.  1053, 
Cunningham  v.  Pacific  R.   R.   Co.,  Ann.  Cas.  1912  C  167. 

61   Mo.   33;    Vail   v.   Morris,    etc., 
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the  compensation30  and  the  question  of  damages  will  be 
submitted  to  the  jury  even  if  in  fact  there  have  been  no- 
negotiations  whatever  between  the  parties.  The  parties 
cannot  agree  upon  the  price  within  the  meaning  of  such  a 
statute,  if  either  party  chooses,  however  unreasonably,  not 
to  make  or  accept  any  proposition  for  a  settlement.  By 
filing  an  application  for  a  jury  the  owner  signifies  his 
election  not  to  agree,  and  such  election  satisfies  the  stat- 
ute;31 and  similarly  the  filing  of  a  bond  by  the  condemning 
party  as  security  for  the  damages  is  in  itself  evidence  of 
inability  to  secure  the  land  by  purchase.32 


§  378.  What  Constitutes  an  Attempt  to  Purchase. 

Notwithstanding  the  difficulties  inherent  in  determining 
what  constitutes  a  bona  fide  but  unsuccessful  attempt  to 
acquire  property  by  agreement,  in  those  jurisdictions  in 
which  such  an  attempt  is  a  condition  precedent  to  the  exer- 
cise of  eminent  domain,  the  courts  have  been  obliged  to 
undertake  the  task.  It  has  been  universally  held  that  no 
lengthy  series  of  negotiations,  offers  and  counter-offers 
is  required.  If  the  corporation  desiring  the  property  sub- 
mits an  offer  to  the  owner  and  upon  his  refusal  to  accept 
the  same  asks  for  a  counter-offer  from  him,  and  he  refuses 
to  name  any  figures33  or  names  an  unreasonable  one,34 
it  is  sufficient,  and  it  has  been  held,  the  bare  submission  of 
an  offer  to  the  owner  to  buy  the  property  at  a  certain  price 
and  his  refusal  is  enough  negotiation  to  satisfy  the  stat- 
ute.36 Even  when  the  owner  does  not  definitely  reject 
the  offer,  but  says  he  will  give  his  answer  within  a  specified 

30.  Farnsworth  v.  Lime  Rock  R.  Water  Co.,  243  Pa.  369,  90  Atl.  157. 
R.  Co.,  83  Me.  440,  22  Atl.  373;  33.  Waverly  v.  Waverly  Water 
Plymouth  v.  Plymouth  County  Co.,  194  N.  X.  545,  87  N.  E.  1129. 
Commissioners,  16  Gray  (Mass.)  34.  McKenzie  v.  Imperial  Irriga- 
341;  Aetna  Mills  v.  Waltham,  126  tion  Co.  (Tex.  Civ.  App.),  166  S.  W. 
Mass.  422.  495. 

31.  Burt  v.  Brigham,  117  Mass.  35.  Bridwell  v.  Gate  City  Terminal 
307.  See  however  Lincoln  v.  Colusa  Co.,  127  Ga.  520,  56  S.  E.  624,  10 
County,  28  Cal.  662,  holding  that  L.  R.  A.  (N.  S.)  909;  Michigan 
filing  a  petition  for  damages  does  Central  By.  Co.  v.  Miller,  172  Mich, 
not  tend  to  show  that  the  owner  201,  137  N.  W.  555 ;  Louisville,  etc, 
had.  made  an  attempt  to  agree.  R.  R  Co.  v.  Postal  Tel.  Cable  Co., 

32.  Burkhard     v.     Pennsylvania  68  Miss.  806,  10  So.  74. 
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time,  the  condemning  party  need  not  wait,  but  may  insti- 
tute proceedings  at  once.36  When,  however,  several  years 
elapsed  after  the  first  offer  before  any  further  steps  were 
taken,  the  condemning  party  should  reopen  the  negotia- 
tions, especially  if  the  land  in  question  has  been  sold  in 
the  interval.37 

It  must  appear  that  knowledge  of  the  offer  was  brought 
home  to  the  owner,  and  simply  mailing  a  letter  to  him  with- 
out knowing  whether  it  reached  him  is  not  sufficient  nego- 
tiations.38 It  is  not,  however,  necessary  that  the  offer  be 
made  in  such  a  way  that  if  it  is  accepted  by  the  owner  a 
binding  contract  is  effected,  and  consequently,  when  the 
taking  is  by  a  private  corporation,  a  formal  vote  of  the 
directors  to  purchase  the  land  at  the  designated  price  need 
not  be  shown.  Negotiations  entered  into  by  a  duly  author- 
ized agent  are  sufficient.39  When  the  taking  is  by  a  munici- 
pal corporation,  and  the  statute  which  authorizes  the 
taking  requires  an  attempt  to  agree,  the  municipality  has 
power  to  negotiate  although  the  statute  does  not  specify 
what  officer  is  to  do  the  negotiating.40 

When  the  property  is  held  by  tenants  in  common,  and 
one  of  them  refuses  to  sell,  it  is  not  necessary  to  negotiate 
with  the  others.41 

§  379.  Waiver  of  Attempt  to  Purchase. 

Although  an  attempt  to  agree  with  the  owner  when 
required  by  statute  is  essential  to  the  jurisdiction,  it  is 
apparently  looked  upon  by  the  courts  as  a  provision 
enacted  wholly  for  the  benefit  and  protection  of  the  owner, 
and,  like  any  other  such  provisions,  even  though  provided 
by  the  constitution  itself,  may  be  waived  by  him.42  It  has 
accordingly  been  held  that  when  an  owner  has  instituted 

36.  County  of  Mercer  v.  Wolff,  237  151  App.  Div.  (N.  T.)  50,  133  N.  Y. 
111.  74,  86  N.  E.  708.  Supp.  234. 

37.  In  re  University  Ave.,  144  40.  St.  Louis  v.  Glasgow,  254  Mo. 
N.  Y.  Supp.  1086,  82  Misc.   (N.  Y.)  262,  162  S.  W.  596. 

598.  41.  Rogers  v.  Cosgrave,  98  Nebr. 

38.  In    re    University    Ave.,    144      608,  153  N.  W.  569. 

N.  T.  Supp.  1086,  82  Misc.   (N.  Y.)  42.  United  States  v.  Reed,  56  Mo. 

598.  565. 

39.  In  re  New  York,  etc.,  Ry.  Co., 
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proceedings  in  equity  to  restrain  a  public  service  corpor- 
ation from  interfering  with  his  property,  he  cannot  after- 
wards object  to  the  condemnation  of  the  property  by  the 
corporation  on  the  ground  that  it  did  not  first  endeavor 
to  obtain  by  purchase  the  rights  and  privileges  which  it 
seeks  to  appropriate  j*48  and  when  an  owner  appears  in 
the  condemnation  proceedings  and  contests  them  on  the 
merits  he  thereby  waives  a  failure  on  the  part  of  the  cor- 
poration to  attempt  to  agree  with  him.44 

It  has  also  been  held  that  the  lack  of  any  attempt  to 
agree  with  the  owner  is  excused  when  by  reason  of  the 
state  of  the  title,45  or  the  minority46  of  the  owner  he  would 
be  unable  to  make  a  valid  conveyance.  The  fact  that  the 
owner  is  a  non-resident  of  the  state  has  even  been  held 
good  ground  for  not  attempting  to  enter  into  negotiations 
with  him.47 


§  380.  Purchase  when  Owner  is  under  Disability. 

If  land  desired  for  public  use  is  owned  by  a  person  under 
disability  who  has  ho  guardian  or  legal  representative,  or 
such  representative  has  no  authority  to  convey  the  real 
estate  of  his  ward,  title  cannot  be  acquired  except  by  the 
exercise  of  eminent  domain,  however  desirous  all  parties 
may  be  of  effecting  an  amicable  settlement.  A  convey- 
ance by  the  minor  himself  is  of  no  effect,  and  a  minor  who 
has  given  a  deed  of  land  to  a  public  service  corporation, 
either  directly  or  through  a  third  party,  may  avoid  the 
deed  upon  reaching  his  majority,  or,  if  the  property  is 
taken  by  eminent  domain,  intervene  in  the  condemnation 
proceedings,  through  his  prochein  ami,  with  a  claim  for 

43.  State  v.  Chehalis  County  etc.,  R.  R.  Co.,  57  N.  J.  L.  86,  30 
Court,  48  Wash.  277,  93  Pac.  423,  17      Atl.  183. 

L.  R.  A.   (N.  S.)   1005,  125  Am.  St.  46.  Brown   v.   Rome,   etc.,   R.   R. 

Rep.  927.  Co.,  86  Ala.  206,  5  So.  195;  Davis 

44.  West  Skokie  Drainage  Dist.  V.  v.  Northwestern  El.  R.  R.  Co.,  170 
Dawson,  243  111.  175,  90  N.  E.  377;  111.  595,  48  N.  E.  1058;  Indiana 
Hyattsville  v.  Washington,  etc.,  R.  Central  R.  R.  Co.  v.  Oakes,  20  Ind. 
R.  Co.,  122  Md.  660,  90  Atl.  515  9 ;  Grand  Rapids,  etc.,  R.  R.  Co.  v. 
(owner  filed  answer  denying  right  Chesebro,  74  Mich.  466,  42  N.  W. 
to  condemn).  66. 

45  Balch  v.  Essex  County  Com-  47.  Davis  v.  Northwestern  El.  R. 
missioners,  103  Mass.  106 ;  Pennsyl-  R.  Co.,  170  111.  595,  48  N.  E.  1058. 
vania  R.  R.  Co.  v.  National  Docks, 
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compensation.48  Similarly  a  conveyance  by  one  who  is 
merely  the  natural  guardian  of  a  minor  is  of  no  effect  upon 
the.  rights  of  the  latter.49 

There,  is,  however,  no  constitutional  objection  to  a  stat- 
ute providing  that  the  guardian  of  any  minor  or  insane  per- 
son may  agree  with  a  corporation  upon  the  damages  to  be 
paid  for  land  of  his  ward  taken  by  it  for  the  public  use. 
Such  statutes  are  in  force  in  many  of  the  states  and  dis- 
pense with  the  necessity  of  going  through  the  procedure 
of  condemnation  when  the  guardian  and  the  company  can 
agree  upon  the  price.50  Under  such  circumstances  the 
minor  is  not  a  party  to  the  proceedings  and  need  not  even 
be  notified.51  A  voluntary  dedication  of  the  ward's  prop- 
erty by  the  guardian,  or  a  conveyance  for  a  wholly  inade- 
quate consideration,  might  be  set  aside  by  the  ward,  but 
it  is  not  necessary  to  a  valid  conveyance  that  the  consid- 
eration be  in  money.  The  benefit  expected  to  accrue  to 
the  remaining  land  from  the  construction  of  a  railroad  or 
the  establishment  of  a  station  is  sufficient  consideration 
to  support  a  conveyance  of  this  character,  even  in  a 
jurisdiction  in  which  such  benefit  cannot  be  set  off  from 
the  damages  when  land  is  taken  by  eminent  domain.52 

§  381.  Taking  when  Owner  is  Under  Disability. 

The  public  necessity  and  convenience  which  justify  the 
exercise  of  the  power  of  eminent  domain  cannot  be  dis- 
regarded and  the  power  itself  left  in  abeyance  merely 
because  the  land  required  is  owned  by  persons  unable  to 
transact  business  in  their  own  right,  such  as  minors  or 
insane  persons.     The  power  may  be  exercised  and  the 

48.  Hutchinson  v.  McLaughlin,  15  Blythe,  69  Miss.  939,  11  So.  Ill, 
Colo.  492,  25  Pac.  317,  11  L.  R.  A.  16  L.  E.  A.  251,  30  Am.  St.  Rep. 
287.  599. 

49.  A  grant  by  a  mother  to  a  rail-  51.  Louisville,  etc.,  Ry.  Co.  v. 
road  company  of  a  right  of  way  Blythe,  69  Miss.  939,  11  So.  Ill, 
over  lands  of  which  she  is  a  tenant  16  L.  R.  A.  251,  30  Am.  St.  Rep. 
in  common  with  her  minor  children  599. 

cannot  have  any  effect  upon  their  52.  Louisville,    etc.,    Ry.    Co.    v. 

rights.    Charleston,  etc.,  R.  R.  Co.  v.  Blythe,    69   Miss.    939,    11    So.    Ill, 

Leech,  33  S.  C.  175,  11  S.  E.  631,  26  16  L.  R.   A.   251,   30  Am.   St.  Rep. 

Am.  St.  Rep.  667.  599 ;   Charleston,  etc.,  R.  R.  Co.  v. 

50.  Myers  v.  MeGavock,  39  Nebr.  Leech,  33  S.  C.  175,  11  S.  E.  631, 
843,  58  N.  W.  522,  42  Am.  St.  Rep.  26  Am.   St.   Rep.   667. 

627;    Louisville,    etc.,    Ry.    Co.    v. 
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necessary  land  acquired  for  the  public  use  regardless  of 
the  disability  of  the  owner;  but  the  courts  should  be  more 
careful  in  making  certain  that  the  owner  receives  just 
compensation  than  when  he  is  able  to  take  action  for  his 
own  protection.  Nevertheless,  it  must  be  remembered  that 
a  taking  of  property  by  eminent  domain  is  not  a  mere 
compulsory  conveyance,  and  that  statutes  relating  to  the 
conveyance  of  real  estate  by  married  women,  minors  and 
other  persons  under  disability  have  no  application  to  a 
taking  by  eminent  domain.53 

It  has  been  held  that  when  the  land  of  a  person  under  a 
disability  is  taken  and  he  makes  a  claim  for  damages, 
even  if  he  offers  no  evidence  in  support  of  his  claim  it  will 
not  necessarily  be  dismissed.  .The  court  should  take  some 
action  for  his  protection,  if  his  guardian  or  prochein  ami 
fail  to  take  the  necessary  steps.54  If,  however,  the  statute 
fixes  a  time  within  which  claims  for  compensation  must  be 
made  and  makes  no  exception  in  favor  of  minors  or  other 
persons  under  disability,  the  court  can  make  none,  and  a 
person  under  disability  is  barred  if  he  fails  to  file  his 
claim  within  the  designated  time.55  A  statute  providing 
for  damages  in  all  cases  unless  waived  is  not  unconstitu- 
tional as  taking  without  compensation  the  property  of  those 
who  cannot  claim  damages  on  account  of  legal  disability.56 

When,  however,  the  lands  of  a  minor  are  illegally  taken 
under  color  of  eminent  domain,  unlike  a  person  sui  juris, 
he  is  not  estopped  by  accepting  compensation  from  con- 
testing the  validity  of  the  taking;  but  if  upon  arriving  of 
age  he  seeks  to  regain  possession  of  the  land  he  must  first 
return  the  money  received  as  compensation.57 

§  382.  Venue  of  Proceedings. 

Under  the  conditions  ordinarily  prevailing,  the  question 
of  venue  in  eminent  domain  proceedings  is  simple.     The 

53   San  Antonio  v.  Grandjean,  91  55.  Sweet  v.  Boston,  186  Mass.  79, 

Tex   430,  41  S.  W.  477.    The  home-  71  N.  E.  113. 

stead  right  of  a  minor  may  be  taken  56.  Shaw  v.  Daviess  County  Com- 

Dy     emfnen?     domain.       Ancell     v.  missioners,  160  Ky.  422,  169  S.  W. 

Southern  Illinois,  etc.,  Bridge  Co.,  859. 

223  Mo    209    122   S.  W.  709.  57.  Hobbs  v.  Nashville,  etc.,  By. 

54.  Hutchinson  v.  McLaughlin,  15  Co.,   122  Ala.    602,   26   So.   139,   82 

Colo.  492,  25  Pac.  317,  11  L.  K.  A.  Am.  St.  Bep.  103. 
287. 
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judicial  inquiry  for  the  assessment  of  damages,  by  which- 
ever party  instituted,  is  held  in  the  appropriate  court  of 
the  county  in  which  the  land  affected  by  the  taking  lies, 
without  regard  to  the  residence  or  principal  place  of  busi- 
ness of  the  owner  or  of  the  condemning  party.58  The 
reason  for  this  rule  is  in  part  the  greater  facility  of  pro- 
curing witnesses  familiar  with  the  property  to  testify  as 
to  its  value  and  of  viewing  the  premises  by  the  jury  or 
other  tribunal,  and  in  part  to  the  analogy  of  local  actions 
at  common  law. 

There  is,  however,  no  constitutional  requirement  that 
the  hearing  take  place  in  the  court  of  the  county  in  which 
the  land  lies,59  and  in  some  cases  provision  is  made  for 
another  venue,  as  for  example,  when  the  county  itself  has 
taken  "the  property,  and  the  members  of  the  jury  as  tax- 
payers in  the  county  would  be  interested  parties  if  the 
proceedings  were  brought^  in  the  county  in  which  the  land 
lay,60  when  a  city  which  comprises  the  greater  part  of  the 
county  is  liable  for  the  damages,  when  for  any  other  rea- 
son a  fair  trial  cannot  be  had  in  the  county  in  which  the 
land  lies,61  or  even  merely  because  a  more  speedy  trial 
may  be  had  in  a  neighboring  county.62  In  some  instances 
it  is  provided  that  the  venue  shall  be  in  the  county  in  which 
the  public  improvement  causing  the  damage  is  situated 
instead  of  the  county  in  which  the  land  injured  lies.  In 
case  of  the  diversion  of  the  waters  of  a  running  stream  this 
distinction  may  frequently  be  important.63 

A  bill  in  equity  or  an  action  of  trespass  at  common  law 
to  recover  damages  for  an  unlawful  taking  of  land  or 
injury  thereto  made  or  inflicted  under  color  of  eminent 
domain  is  a  local  action  and  must  be  brought  in  the  county 

58.  Pool  v.  Simmons,  134  Cal.  621,  county.  Santa  Rosa  v.  Fountain 
66  Pac.  872 ;  Missouri  Pacific  R.  R.  Water  Co.,  138  Cal.  579,  71  Pac. 
Co.  v.  Carter,  85  Mo.  448.  1123,  .1136. 

59.  Weir  v.  St.  Paul,  etc.,  R.  R.  61.  See  for  example  Simmons  v. 
Co.,  18  Minn.  155;  South  Carolina,  St.  Paul,  etc.,  R.  R.  Co.,  18  Minn. 
etc.,  R.  R.  Co.  v.  American  Tel.  &  184;  St.  Louis,  etc.,  R.  R.  Co.  v. 
Tel.  Co.,  65  S.  C.  459,  43  S.  E.  970.  Fowler,  113  Mo.  458,  20  S.  W.  1069. 

60.  Condemnation  proceedings  62.  See  for  example  Mass  St.  1897, 
brought  by  a  county  are  not  how-  c.  426,  §  5. 

ever  within  the  provisions  of  a  gen-  63.  See  for  example  Aetna  Mills 

eral     statute      requiring      actions  v.  Brookline,  178  Mass.  482,  59  N.  E. 

brought   by    a    county    in    its    own  1018. 
court  to  be  transferred  to  another 
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in  which  the  land  taken  or  injured  lies  unless  some  statute 
specifically  provides  otherwise. 

§  383.  Venue  when  Land  Lies  in  More  than  one  County. 

When  different  tracts  of  land,  situated  in  different  coun- 
ties but  owned  by  the  same  person  are  sought  to  be  taken 
at  the  same  time  and  for  the  same  purpose,  if  the  tracts  in 
question  cannot  be  regarded  as  a  unit  but  constitute  in  fact 
distinct  and  independent  parcels,  separate  proceedings  must 
ordinarily  be  instituted  in  each  county  in  which  any  one  of 
such  tracts  lies.64  A  statute  may  of  course  provide  other- 
wise, and  it  has  been  held  that  such  construction  might  be 
put  upon  a  provision  for  ascertaining  damages  under  the 
mill  acts,  a  proceeding  which  it  is  the  policy  of  the  law  to 
conduct  as  simply  and  inexpensively  as  possible.  An  owner 
of  several  separate  and  distinct  tracts  lying  in  different 
counties,  which  are  subject  to  injury  from  the  same  dam, 
may  embrace  in  one  complaint  his  proceeding  for  damages 
to  all  of  his  land,  and  bring  it  in  whichever  county  he  sees 
fit.65 

When  a  tract  of  land  sought  to  be  taken  lies  in  more  than 
one  county,  but  constitutes  a  single  tract  and  can  be 
regarded  as  a  unit,  the  proceedings  may  be  instituted  and 
prosecuted  in  any  county  in  which  part  of  the  land  lies.66 
The  dismissal  of  condemnation  proceedings  in  one  county 
does  not  bar  the  institution  of  proceedings  in  another 
county  to  condemn  the  same  land;67  but  the  hearing  upon 
the  question  of  damages  can  be  held  in  but  one  county.  The 
land,  as  it  constitutes  a  unit,  must  be  valued  as  such,  for  the 
measure  of  damages  might  be  entirely  different  if  the  por- 
tions of  the  land  lying  in  each  county  were  valued  separately 
and  the  awards  added  together,  than  if  the  entire  tract  were 
valued  as  a  whole.68  When  the  condemnation  of  a  tract  of 
land  lying  in  more  than  one  county  is  effected  by  judicial 

64.  Toluca,  etc.,  R.  E.  Co.  v.  Haws,  gan,  26  Mont.  452,  68  Pac.  798.  See 
194  111.  92,  62  N.  E.  312.  also  infra,  note  71. 

65.  Bates  v.  Ray,  102  Mass.  458.  67.  Central  Georgia  Power  Co.  v. 

66.  Whitney  v.  Central  Georgia  Nolan,  135  Ga.  443,  69  S.  B.  561. 
Ey  Co.,  134  Ga.  213,  67  S.  E.  197,  68.  Whitney  v.  Central  Georgia 
19  Ann.  Cas.  982 ;  Toluca,  etc.,  R.  R.  Power  Co.,  134  Ga.  213,  67  S.  E. 
Co  v.  Haws,  194  111.  92,  62  N.  E.  197,  19  Ann.  Cas.  982 ;  Houston,  etc., 
312-  Atchison,  etc.,  R.  R.  Co.  v.  R.  R.  Co.  v.  Postal  Tel.  Cable  Co., 
Gou'gh,  29  Kan.  94;  Helena  v.  Ro-  18  Tex.  Civ.  App.  502,  45  S.  W.  179. 
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proceedings,  the  condemning  party  has  the  choice  of 
venue ; 69  but  when  the  taking  is  an  administrative  act,  the 
owner  of  the  property  taken  may  elect  in  which  county  he 
will  bring  his  petition  for  damages.  If  he  files  a  petition 
in  more  than  one  county  he.  may  elect  in  which  county  to 
proceed.70 

The  most  striking  application  of  the  rule  allowing  pro- 
ceedings to  be  brought  in  any  county  in  which  part  of  the 
land  lies  is  found  in  the  case  of  the  acquisition  of  the  right 
to  construct  a  telegraph  line  upon  a  railroad  location.  The 
railroad  may  run  through  half  the  counties  of  the  state, 
but,  as  the  location  constitutes  a  unit,  the  telegraph  company 
need  institute  but  a  single  proceeding  in  any  county  which 
it  may  elect  and  in  such  proceeding  acquire  the  right,  as 
against  the  railroad,  of  maintaining  its  poles  and  wires 
along  the  entire  location.71 

§  384.  Federal  Courts  —  Takings  for  Federal  Purposes. 

As  has  already  been  explained,  it  was  formerly  the  prac- 
tice, when  it  was  desired  to  acquire  land  within  a  state  for 
federal  purposes,  "for  the  United  States  to  secure  the  con- 
sent of  the  legislature  of  the  state  and  to  proceed  under 
authority  of  the  state  statute  in  the  courts  of  the  state.72 
It  was  subsequently  held  however  that  the  United  States 
might  take  land  for  federal  purposes  within  the  limits  of  a 
state  without  the  consent  of  the  state,  and,  the  act  of  Con- 
gress authorizing  the  exercise  of  eminent  domain  being 
silent  as  to  the  tribunal,  might  institute  condemnation  pro- 
ceedings in  the  federal  court  of  the  district  in  which  the 
land  lay,  such  proceeding  being  a  suit  of  a  civil  nature  at 

69.  Central  Georgia  Power  Co.  v.  v.  Postal  Tel.  Co.,  173  111!  508,  51 
Nolan,  135  Ga.  443,  69  S.  B.  561.  N.  E.  382. 

70.  Aetna  Mills  v.  Brookline,  178  South  Carolina.—  South  Carolina, 
Mass.  482,  59  N.  E.  1018.  In  this  etc->  R-  R-  Co.  v.  American  Tel.,  etc., 
case  the  lands  affected  were  all  in  Co-  65  s-  C.  459,  43  S.  E.  970. 

one   county,   but   the   works   which  r«*f ^ouston    etc.,  R.  R.  Co. 

caused  the  damage  were  situated  in  ^sta,  ^   *«-  O*    "^ 

two  counties.  Tel.  Cable  Co_  y   Texas_           R   R 

71.  United  States.—  Postal  Tel.  Co  (Tex  Civ  App  ^  4g  g  w  gl2 
Cable  Co.  v.  Southern  R.  R.  Co.,  Utah.—  Postal  Tel!  Cable  Co  v 
179  U.  S.  641,  45  L.  ed.  355,  affirm-  Oregon  Short  Line  R.  R  Co  23 
ing  90  Fed.  30,  93  Fed.  393,  35  Utah  474,  65  Pac.  735,  90  Am.'  St. 
C.  C.  A.  366.  Rep.  705,  7  Am.  Elect.  Cas.  417. 

Illinois.—  St.  Louis,  etc.,  R.  R.  Co.  72.  Supra,  §  34. 
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common  law  in  which  the  United  States  was  plaintiff  or 
petitioner,  within  the  meaning  of  the  federal  judiciary  act.73 
Congress  subsequently  made  specific  provision  for  the 
exercise  of  eminent  domain  for  the  purposes  of  the  federal 
government,  and  a  statute  was  enacted  to  the  effect  that  in 
every  case  in  which  the  Secretary  of  the  Treasury  or  any 
other  officer  of  the  government  was  authorized  to  procure 
real  estate  for  the  erection  of  a  public  building  or  for  other 
public  uses,  he  might  acquire  the  same  by  condemna- 
tion under  judicial  process  brought  by  the  Attorney- 
General  in  the  district  court  of  the  district  in  which 
the  land  was  located.74  Like  authority  was  subse- 
quently given  the  Secretary  of  War  in  acquiring  land 
for  fortifications  and  coast  defenses.75  Under  the  for- 
mer statute  authority  to  condemn  is  dependent  upon 
authority  to  procure  real  estate,  and  no  officer  of  the  gov- 
ernment can  set  in  motion  the  power  to  condemn  property 
for  the  public  use  unless  it  clearly  appears  that  he  has  been 
authorized  to  procure  it.76  Even  the  Secretary  of  the  Treas- 
ury is  not  authorized  by  this  statute  to  condemn  real  estate 
at  his  discretion  and  it  must  appear  that  he  was  authorized 
to  procure  the  property  by  some  other  act  of  Congress.77 
In  a  case  however  in  which  the  officer  seeking  to  institute 
proceedings  has  the  proper  authority,  the  court  cannot 
inquire  into  his  motive  or  seek  to  control  his  discretion.78 
The  proceedings  are  to  be  brought  in  the  name  of  the  United 
States  and  not  of  the  Secretary  of  the  Treasury  or  other 
officer,79  and  the  conduct  of  the  proceedings  is  left  wholly 
in  the  hands  of  the  Attorney-General.80  The  state  courts 
of  course  have  no  jurisdiction  or  control  over  the  proceed- 
ings ;  but  if  the  title  to  the  land  sought  to  be  taken  is  in  con- 
troversy between  residents  of  the  state  in  which  it  lies,  the 
federal  court  will  allow  this  issue  to  be  settled  by  the  courts 
of  the  state.81 

73.  Kohl    v.    United     States,    91  77.  United   States   v.   Rauers,    70 

U    S    367,  23  L.  ed.  449.  Fed.  748. 

74  St.  Aug.  1,  1888,  c.  728,  §  1,  78.  In  re  Rugheimer,  36  Fed.  369. 
25  Stat '  L   357.  79-  Chappell  v.  United  States,  160 

75  St    Aug.  18,  1890,  ch.   797,  26       U.  S.  499,  40  L.  ed.  510. 

e+at   Ij    316  80.  Chappell  v.  United  States,  81 

76!  United  States  v.  Certain  Tract      Fed.  764. 
of  Land,  70  Fed.  94.  81.  United    States    v.    Eisenbeis, 
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A  proceeding  for  the  taking  of  property  by  a  corporation 
engaged  in  interstate,  commerce,  when  authorized  by  act  of 
Congress,  may  be  instituted  in  a  federal  court  as  a  suit 
arising  under  the  constitution  and  laws  of  the  United 
States,82  and  a  federal  court  may  require  proceedings  to 
condemn*  a  crossing  over  a  railroad  which  is  in  the  hands  of 
a  receiver  appointed  by  such  court  to  be  brought  in  the 
court  which  made  the  appointment.83 

§  385.  Procedure  in  Condemnation  for  Federal  Purposes. 

Congress  of  course  might  have  prescribed  a  form  of  pro- 
cedure for  condemnation  proceedings  brought  by  the  United 
States  without  reference  to  the  practice  in  which  the  land  to 
be  taken  lies,84  but  it  has  not  done  so.  The  statute  referred 
to  in  the  previous  section,  relating  to  takings  by  the  Secre- 
tary of  the  Treasury  and  other  officers,  provides  that  the 
practice,  pleadings,  forms  and  modes  of  proceedings  arising 
thereunder  shall  conform,  as  near  as  may  be,  to  the  practice, 
pleadings,  forms  and  proceedings  existing  at  the  time  in 
like  causes  in  the  courts  of  record  of  the  state  within  which 
the  district  court  is  held.85  Under  this  statute  the  practice 
which  obtains  in  condemnation  proceedings  generally  in  the 
state  must  be  followed,  and  the  federal  authorities  cannot 
select  a  procedure  prescribed  for  a  special  and  limited  class 
of  cases.86  It  is  only  in  matters  of  form  however  that  the 
state  practice  must  be  followed,  and  provisions  relating  to 
matters  of  substance  need  not  be  complied  with.  In  the 
latter  class  falls  such  a  requirement  as  that  before  the  pro- 
ceedings are  instituted  there  be  a  bona  fide  attempt  to 
acquire  the  land  by  purchase.87  The  conformity  must  give 
way  whenever  to  adopt  the  state  practice  would  be  inconsist- 
ent with  the  terms,  defeat  the  purpose  or  impair  the  effect 
of  any  legislation  of  Congress,88  and  consequently  in  those 

82.  California  v.  Central  Pacific  85.  St.  Aug.  1,  1888,  c.  728,  §  2, 
R.  E.  Co.,   127  U.   S.   1,   32  L.  ed.       25  Stat.  L.  357. 

150 ;      Luxton      v.      North      River  86.  Re  Application  of  Secretary  of 

Bridge  Co.,  153  U.  S.  525,  38  L.  ed.  the    Treasury,     45     Fed.     396,     11 

808.  L-  R.  A.  275. 

83.  Buckhannon,  etc.,  R.  R.  Co.  87.  Re  Application  of  Secretary  of 
v.  Davis,  135  Fed.  707.  the    Treasury,     45     Fed.     396,     11 

84.  United  States  v.  O'Neill,  198  L-  R-  A.  275. 

Fed.  677.  88-  Chappell    v.    United    States, 

160  U.  S.  499,  40  L.  ed.  510. 
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states  in  which  condemnation  is  effected  by  administrative 
order  and  compensation  is  assessed  upon  a  petition  brought 
by  the  owner,  the  state  practice  is  not  followed,  as  to  follow 
it  would  be  inconsistent  with  the  federal  statute  which 
requires  condemnation  to  be  by  judicial  process. 

§  386.  Federal  Courts  —  Takings  in  Violation  of  the  Fed- 
eral Constitution. 

It  is  of  course  well  settled  that  when  property  is  taken  by 
eminent  domain  by  authority  of  the  laws  of  a  state,  but  in 
such  a  manner  as  to  deprive  the  owner  of  his  rights  Under 
the  federal  constitution,  if  he  raises  the  federal  question  in 
the  state  courts  and  it  is  decided  adversely  to  his  contention, 
he  may  bring  the  case  to  the  Supreme  Court  of  the  United 
States  on  writ  of  error.89  It  is  not  however  obligatory  upon 
an  owner  of  land  who  is  being  deprived  of  his  property, 
without  due  process  of  law  or  otherwise  in  violation  of  the 
restrictions  imposed  upon  the  states  by  the  federal  consti- 
tution, to  first  invoke  the  protection  of  the  state  court,  but 
if  the  amount  involved  is  more  than  three  thousand  dollars 
he  may  institute  proceedings  at  once  in  the  federal  court  to 
enjoin  the  threatened  injury.90  The  right  to  bring  suit  in 
the  federal  court  in  such  a  case  does  not  depend  upon  divers- 
ity of  citizenship,  for  such  an  action  is  one  which  "  arises 
under  the  constitution  or  laws  of  the  United  States  "  and 
is  thus  within  the  original  jurisdiction  of  the  district  courts 
of  the  United  States.91 

To  entitle  a  party  whose  land  is  taken  under  color  of  emi- 
nent domain  by  authority  of  the  laws  of  a  state  to  bring  a 
case  by  writ  of  error  from  the  highest  court  of  the  state  to 
the  Supreme  Court  of  the  United  States  on  the  ground  that 
his  rights  under  the  constitution  or  laws  of  the  United 
States  have  been  violated,  it  must  appear  that  he  specifically 
raised  the  federal  question  in  the  state  court,92  and  that  an 

89.  Chicago,  etc.,  R.  R.  Co.  v.  Chi-  91.  Judicial  Code,  c.  II,  §  24, 
cago,  166  U.  S.  226,  41  L.  ed.  979,      cl.  1  (a). 

and  see  also  supra,  §  34.  92.  Consolidated  Turnpike  Co.  v. 

90.  Norwood  v.  Baker,  172  U.  S.  Norfolk,  etc.,  R.  R.  Co.,  228  U.  S. 
269,  43  L.  ed.  443 ;  Scott  v.  Toledo,  326,  596,  57  L.  ed.  857,  982.  Even 
36  Fed.  385,  1  L.  R.  A.  688 ;  Savan-  if  the  owner  raises  the  objection  in 
nah  v.  Hoist,  65  C.  C.  A.  449,  132  the  state  court  that  he  is  being  de- 
Fed.  901 ;  Portland  R.  R.,  etc.,  Co.  prived  of  his  property  without  due 
v    Portland,  181  Fed.  632.  process  of  law  it  is  insufficient ;  he 
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adverse  ruling  on  such  question  was  made  and  was  neces- 
sary to  the  decision.  If  the  case  also  turned  upon  a  prin- 
ciple of  general  law  broad  enough  to  support  the  decision, 
the  United  States  court  will  not  consider  the  federal  ques- 
tion, even  if  it  was  raised  at  the  appropriate  time  and  was 
insisted  upon  in  the  state  court.93 

When  a  federal  question  is  raised  for  the  first  time  upon 
a  motion  for  rehearing  in  the  state  court,  it  is  too  late  to 
entitle  the  party  raising  the  question  to  take  the  case  to  the 
Supreme  Court  of  the  United  States  on  writ  of  error  as  of 
right ;  but  if  the  state  court  sees  fit  to  entertain  the  federal 
question  upon  rehearing  and  the  determination  of  such  ques- 
tion is  necessary  to  the  decision  and  is  adverse  to  the  party 
asserting  the  federal  right,  the  United  States  Supreme 
Court  will  take  jurisdiction.94 

When  proceedings  to  take  land  by  eminent  domain  are 
instituted  by  the  United  States  in  the  federal  courts,  a  ques- 
tion involving  rights  under  the  constitution  can  be  taken 
from  the  Circuit  Court  of  Appeals  to  the  Supreme  Court 
whether  decided  adversely  or  favorably  to  the  assertion  of 
a  federal  right;  but  such  a  question  cannot  be  taken  until 
there  is  a  final  judgment  and  a  decision  of  the  Circuit  Court 
of  Appeals  vacating  an  award  is  interlocutory  and  cannot 
be  the  subject  of  a  writ  of  error  from  the  Supreme,  Court 
even  if  the  decision  rested  on  constitutional  grounds.95 

§  387.  Jurisdiction  of  Federal  Courts  —  Diverse  Citizen- 
ship. 

The  federal  courts  have  jurisdiction  in  certain  cases  when 
the  condemnation  is  wholly  under  the  authority  of  the  laws 
of  the  state  in  which  the  land  lies  and  when  no  federal 
question  is  involved,  by  reason  of  diversity  of  citizenship 
between  the  condemning  party  and  the  owner  of  the  prop- 
erty required  for  public  use.    The  constitution  of  the  United 

should  refer  in  terms  to  the  Four-  v.   Scott,  233  U.   S.  658,  58  L.  ed. 

teenth   Amendment  to  the  federal  1141. 

constitution,    since    otherwise    his  94.  Consolidated  Turnpike  Co.  v. 

claims  may  be  under  the  similar  Norfolk,  etc.,  B.  B.  Co.,  228  TJ.  S. 

clause   in   the   constitution    of   the  326,  596,  57  L.  ed.  857,  982;  Bowe 

state.     Bowe   v.    Scott,    233    U.    S.  v.   Scott,   233  TJ.   S.  658,  58  L.  ed. 

658,   58  L.   ed.   1141.  1141. 

93.  Consolidated  Turnpike  Co.  v.  95.  United  States  v.  Beatty,  232 

Norfolk,  etc.,  B.  B.  Co.,  '228  U.  S.  TJ.  S.  463,  58  L.  ed.  686. 
326,  596,  57  L.  ed.  857,  982;  Bowe 
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States  provides96  that  the  judicial  power  of  the  United 
States  shall  extend  to  controversies  between  citizens  of 
different  states,  and  Congress,  in  putting  this  clause  into 
effect,  has  enacted97  that  the  district  courts  of  the  United 
States  shall  have  original  jurisdiction  over  ' '  all  suits  of 
a  civil  nature,  at  common  law  or  in  equity,"  where  the 
matter  in  dispute  exceeds  three  thousand  dollars,  in  which 
there  shall  be  a  controversy  between  citizens  of  different 
states.  It  is  also  provided98  that  suits  not  otherwise  pro- 
vided for 

' '  of  a  civil  nature,  at  law  or  in  equity,  of  which  the 
district  courts  of  the  United  States  are  given  jurisdic- 
tion by  this  title  and  which  are  now  pending  or  which 
may  hereafter  be  brought,  in  any  state  court  may  be 
removed  into  the  district  court  of  the  United  States  for 
the  proper  district  by  the  defendant  or  defendants 
therein,  being  non-residents  of  that  state." 

When  the  power  of  eminent  domain  is  exercised  as  an 
administrative  act,  the  proceedings  to  condemn  are  not  a 
"  suit  of  a  civil  nature,"  and  the  federal  courts  have  no 
jurisdiction  until  the  proceedings  assume  the  character  of  a 
civil  action  in  the  form  of  a  petition  brought  by  the  owner 
for  the  determination  of  damages.99  In  such  a  case,  when 
the  taking  has  been  irrevocably  completed  by  an  adminis- 
trative act,  if  the  owner  is  a  non-resident  of  the  state,  and 
the  condemning  party  is  a  citizen  of  the  state  which  author- 
ized the  taking,  the  owner  may  bring  his  petition  for  dam- 
ages in  the  federal  court  of  the  appropriate  district ;  *  and 
if  the  owner  is  a  resident  and  the  condemning  party  a  non- 
resident, as  the  latter  is  the  real  as  well  as  nominal  defend- 
ant, if  the  petition  is  brought  in  the  state  court  the  con- 
demning party  may  have  it  removed  to  the  federal  court. 

When  the  condemnation  is  effected  by  judicial  proceed- 
ings instituted  by  the  condemning  party,  such  proceedings 
constitute  a  "  suit  of  a  civil  nature,"  and  if  there  is  the 
requisite  diversity  of  citizenship  the  federal  courts  have 

96.  Art.  I.  §  2.  Metropolitan  Water  Co.,  108  C.  C.  A. 

97!  Judicial  Code  (Act  of  March  393,  186  Fed.  315. 

3    1911,  c.  231),  c.  II,  §  24,  cl.  I.  1-  As  in  Adams  v.  Woburn,   174 

'  98.  Judicial  Code.  c.  Ill,  f  28.  Fed.  192. 
99.  Kaw  Valley  Drainage  Dist.  v. 
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jurisdiction  from  the  inception  of  proceedings.2  If  the  pro- 
ceedings are  instituted  in  the  state  courts  and  the  owner  is 
a  non-resident  of  the  state,  he  may  have  the  proceedings 
removed  to  the  federal  courts  at  once,  as  he  is  the  defendant 
in  the  proceedings  and  comes  within  the  phraseology  of  the 
statute  relating  to  removal  of  causes.3  The  filing  of  a  peti- 
tion to  condemn  is  the  institution  of  proceedings  which 
determines  the  diversity  of  citizenship  and  consequently 
the  right  of  removal,  and  if  land  is  conveyed  to  a  non-resi- 
dent after  some  of  the  preliminary  steps  have  been  taken 
but  before  the  petition  has  been  filed  the  purchaser  may 
have  the  controversy  removed  to  the  federal  court.4 

But  although  only  the  defendant  may  remove  a  case,  and 
although  the  local  statutes  may  provide  that  on  appeal  from 
the  commissioners '  award  the  land  owner  shall  be  plaintiff 
and  the  corporation  seeking  to  condemn  the  land  defendant, 
if  the  condemnation  is  effected  by  judicial  proceedings,  and 
the  institution  and  continuance  of  the  proceedings  depends 
upon  the  will  of  the  corporation,  the  owner  is  really  the 
defendant  and  will  be  recognized  as  such  for  the  purposes 
of  removal.5 

In  passing  upon  eminent  domain  cases  in  which  the  juris- 
diction of  the  federal  courts  depends  wholly  upon  diversity 
of  citizenship,  the  federal  court  is  bound  to  follow  the  forms 
and  procedure  prescribed  by  the  statute  of  the  state  which 
authorized  the  taking.6 

2.  Boom  Co.  v.  Patterson,  98  U.  S.  Western  Pocahontas,  etc.,  Co.,  152 
403,  25  L.  ed.  206;  Searl  v.  School  Fed.  824;  Fishblatt  v.  Atlantic  City, 
Dist.  No.  2,  124  XJ.  S.  197,  31  L.  ed.  174  Fed.  196 ;  Kaw  Valley  Drainage 
415 ;  Warren  v.  Wisconsin  Valley  Dist  v.  Metropolitan  Water  Co.,  108 
K.  R.  Co.,  6  Biss.  (U.  S.)  425,  29  C.  C.  A.  393,  186  Fed.  315. 
Fed.  Cas.  No.  17204 ;  Mineral  Range  3.  Madisonville  Traction  Co.  v.  St. 
R.  R.  Co.  v.  Detroit,  etc.,  Copper  Bernard  Mining  Co.,  196  U.  S.  239, 
Co.,  25  Fed.  515;  Kansas  City,  etc.,  49  L.  ed.  462;  Chicago  v.  Hutchin- 
R.  R.  Co.  v.  Interstate  Lumber  Co.,  son,  15  Fed.  129 ;  Hudson  River  R. 
37  Fed.  3;  Mt.  Washington  R.  R.  R.  Co.  v.  Day,  54  Fed.  545;  Fish- 
Co.  v.  Coe,  50  Fed.  637 ;  Sugar  Watt  v.  Atlantic  City,  174  Fed.  196. 
Creek,  etc.,  R.  R.  Co.  v.  McKell,  75  4.  In  re  Bensel,  206  Fed.  369. 
Fed.  34 ;  Terre  Haute  v.  Evansville,  5.  Mason  City,  etc.,  R.  R.  Co.  v. 
etc.,  R.  R.  Co.,  106  Fed.  545 ;  Kirby  Boynton,  204  TJ.  S.  570,  51  L.  ed. 
v.  Chicago,  etc.,  R.  R.  Co.,  106  Fed.  629. 

551 ;  Union  Terminal  R.  R.  Co.  v.  6.  East  Tennessee,  etc.,  R.  R.  Co. 

Chicago,  etc.,  R.  R.  Co.,  119  Fed.  v.  Southern  Telegraph  Co.,  112  IT.  S. 

209;  Kansas  City  v.  Hennegan.  152  306,    28   L.    ed.    746;    Madisonville 

Fed.    249 ;    Deepwater    Ry.    Co.    v.  Traction  Co.  v.  St.  Barnard  Mining 
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§  388.  Several  Parties  —  Separable  Controversies. 

In  determining  whether  diversity  of  citizenship  exists  so 
as  to  bring  a  suit  within  the  jurisdiction  of  the  federal 
courts,  when  there  are  several  parties  on  one  side,  all  of 
them,  must  be  citizens  of  a  different  state  from  the  party  on 
the  other  side  in  order  to  establish  the  requisite  diversity. 
Thus  if  a  domestic  corporation  sought  to  condemn  a  parcel 
of  land  owned  by  co-tenants,  one  of  whom  was  a  resident  of 
the  state,  although  all  the  others'  were  residents  of  differ- 
ent states,  there  would  not  be  diverse  citizenship  within  the 
meaning  of  the  law  and  the  case  could  not  be  removed  to 
the  federal  court. 

The  judicial  code  however  provides,7 

"And  when  in  any  suit  mentioned  in  this  section 
there  shall  be  a  controversy  which  is  wholly  between 
citizens  of  different  states  and  which  can  be  fully  deter- 
mined as  between  them,  then  either  one  or  more  of  the 
defendants  actually  interested  in  such  controversy  may 
remove  said  suit  into  the  district  court  of  the  United 
States  for  the  proper  district." 

In  applying  this  provision  to  condemnation  proceedings, 
it  is  held  that  when  a  state  statute  allows  a  corporation 
seeking  to  take  land  for  a  particular  purpose  to  join  as 
parties  respondent  in  a  single  action,  involving  both  the 
validity  of  the  taking  and  the  determination  of  compensa- 
tion, the  owners  of  all  the  parcels  of  land  which  it  is  sought 
to  condemn,  there  is  a  separable  controversy  between  the 
petitioner  and  the  owner  or  owners  of  each  tract,  and  when 
the  owner  of  a  particular  tract  is  a  citizen  of  another  state 
and  has  no  interest  in  any  other  tract,  he  may  remove  the 
proceedings,  so  far  as  they  affect  his  land,  into  the  federal 
court.8 

When  however  there  are  different  interests  in  the  same 
parcel  of  land,  one  of  which  is  held  by  a  citizen  of  the  state 
and  the  other  by  a  citizen  of  a  different  state,  even  though 

Co.,  196  U.  S.  239,  253,  49  L.  ed.  129;  South  Dakota  Cent.  R.  R.  Co. 

462 ;    Murray   v.   American   Surety  v.  Chicago,  etc.,  R.  R.  Co.,  73  C.  C.  A. 

Co.,  70  Fed.  341 ;  Broadmoor  Land  176,  141  Fed.  578 ;  Deepwater  R.  R. 

Co    v    Curr,  142  Fed.  421.  Co.  v.  Western  Pocahontas  Coal  Co., 

7.  C.  Ill,  §  28.  152  Fed  824. 

8.  Chicago  v.  Hutchinson,  15  Fed. 
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the  latter  is  entitled  to  a  separate  award  of  compensation 
covering  Ms  interest  in  the  property  taken,  there  is  no  sepa- 
rable controversy  which  entitles  him  to  remove  the  cause, 
so  far  as  it  affects  his  interest,  to  the  federal  court.  Accord- 
ingly removal  has  been  denied  when  condemnation  proceed- 
ings have  been  instituted  by  a  domestic  corporation  against 
land  owned  by  a  resident  but  leased  to  a  non-resident,9  or 
against  land  owned  by  a  non-resident  and  mortgaged  to  a 
resident,10  or  against  land  the  equitable  title  to  which  is  in 
a  resident  and  the  legal  title  in  a  non-resident.11 

When  the  statute  provides  for  a  hearing  upon  the  peti- 
tioner's right  to  condemn,  and  if  such  right  is  sustained,  for 
the  ascertainment  of  damages  by  new  and  independent  pro- 
ceedings, a  petition  filed  in  a  state  court  against  all  the 
owners  of  the  property  sought  to  be  taken  and  raising  only 
the  issue  of  the  right  to  condemn  presents  but  a  single  con- 
troversy, and  a  non-resident  owner  of  one  of  the  parcels  is 
not  entitled  to  remove  his  cause  to  the  federal  court.12 

§  389.  Venue  in  Federal  Courts. 

When  land  is  taken  by  eminent  domain  for  federal  pur- 
poses by  authority  of  the  acts  of  Congress  already  referred 
to,13  by  the  express  provisions  of  the  statute  the  proceedings 
must  be  brought  in  the  district  in  which  the  land  lies. 

When  however  an  eminent  domain  proceeding  brought 
under  the  authority  of  the  laws  of  a  state,  or  a  proceeding 
to  recover  damages  arising  out  of  an  attempted  exercise 
of  the  power  of  eminent  domain  under  the  supposed  author- 
ity of  the  laws  of  a  state,  is  instituted  in  the  federal  courts 
by  reason  of  diversity  of  citizenship  or  of  an  assertion  of 
a  federal  right,  the  venue  is  the  district  in  which  the  defend- 
ant resides.  The  statute  which  authorizes  suits  relating 
to  liens  or  claims  upon  land  belonging  to  non-residents  to 

9.  Bellaire  v.  Baltimore,  etc.,  B.  because  the  mortgagee,  who  was  a 
R.  Co.,  146  U.  S.  117,  36  L.  ed.  910 ;  necessary  party,  was  a  resident. 
Oroville,  etc.,  R.  R.  Co.  v.  Leggett,  11.  Helena    Power    Transmission 
162  Fed.  571.  Co.  v.  Spratt,  146  Fed.  310. 

10.  Fishblatt  v.  Atlantic  City,  174  12.  In  re  Jarnecke  Ditch,  69  Fed. 
Fed.  196,  and  see  also  Adams  v.  161 ;  Perkins  v.  Lake  Superior,  etc., 
Woburn,  174  Fed.  192,  in  which  a      R.  R.  Co.,  140  Fed.  906. 

petition  for  damages  brought  by  a  13.  Supra,  §  384. 

non-resident  owner  was  dismissed, 
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be  brought  in  the  district  in  which  the  land  lies  has  no  appli- 
cation to  proceedings  of  the  character  now  under  discus- 
sion.14 For  similar  reasons  a  condemnation  proceeding 
cannot  be  removed  to  a  district  court  for  a  district  in  which 
none  of  the  defendants  resides,  either  for  diversity  of 
citizenship  or  because  arising  under  the  constitution  or  laws 
of  the  United  States.15 

14.  Ladew    v.    Tennessee    Copper       v.  ^Louisville,   etc.,   K.   R.   Co.,   201 
CO.,  218  U.  S.  357,  54  L.  ed.  1069.  Fed.  932. 

15.  Western  Union  Telegraph  Co. 
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§  390.  Laying  Out  of  Public  Works  by  Administrative 
Order. 

In  states  in  which  the  laying  out  of  public  works  and  the 
taking  of  land  for  public  use  is  effected  by  administrative 
order,  the  proceedings,  in  the  case  of  highways,  ordinarily 
originate  with  a  petition  for  the  laying  out  of  a  new  high- 
way, signed  by  the  persons  interested,  describing  in  a  gen- 
eral way  the  highway  asked  for,  and  filed  with  the  county 
commissioners  or  with  the  authorities  of  the  city  or  town 
having  jurisdiction  over  the  laying  out  of  highways, 
although,  if  the  statute  does  not  require  such  petition,  the 
designated  officers  may  act  on  their  own  initiative.1  Unless 
the  legislature  has  itself  enacted  that  this  particular  high- 
way be  laid  out,  the  board  whose  jurisdiction  is  invoked 
must  first  decide  whether  the  highway  prayed  for  is 
required  by  common  convenience  and  necessity,  and  their 
decision,  if  adverse,  is  final  and  ends  the  proceedings.2  If 
their  decision  is  in  favor  of  laying  out  the  way,  it  must 
describe  its  termini  and  general  direction,  in  sufficient  detail 
so  that  those  whose  land  it  will  cross  or  approach  may 
have  knowledge  of  that  fact.3 

^Although  the  owners  of  land  which  will  be  taken  or  dam- 
aged by  the  new  highway  have  no  constitutional  right  to  be 
heard  upon  the  propriety  or  expediency  of  laying  it  out,  or 

1.  Howard  v.  Hutchinson,  10  Me.  2.  Brooks  v.  Kirby,  19  Ala.  72. 

335 ;  Wynn  v.  Beardsley,  126  N.  O.  S.  Danvers  v.  Essex  County  Com- 

116,  35  S.  B.  237.  missioners,  2  Met.  (Mass.)  185. 

[1045] 
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upon  the  locatiqn  to  be  chosen,4  it  is  customary  to  provide 
for  notice  at  this  stage  of  the  proceedings,  so  that  the  board 
may  have  the  benefit  of  the  knowledge  of  local  needs  and ' 
conditions  which  the  people  of  the  vicinage  may  be  sup- 
posed to  have,  and  may  learn  in  advance  of  any  unusual 
damage  which  will  be  inflicted  if  the  proposed  route  is 
insisted  upon.  When  the  statute  which  authorizes  the  tak- 
ing expressly  requires  a  preliminary  notice  to  be  given  by 
publication  or  otherwise  .and  a  public  hearing  to  be  had 
thereon,  such  notice  is  a  condition  precedent  to  further 
action ;  it  is  the  foundation  of  the  procedure  by  which  alone 
private  property  lawfully  can  be  taken  from  its  owner.5 
Nevertheless,  persons  who  actually  appear  at  the  hearing 
and  make  no  objection  at  that  time  that  they  have  not 
been  legally  notified  cannot  subsequently  have  the  proceed- 
ings set  aside  on  the  ground  that  they  had  not  been  legally 
notified;6  and  the  public  authorities,  if  they  proceed  to 
lay  out  the  highway  cannot  decline  to  award  damages  on 
the  ground  that  they  gave  insufficient  notice  of  their 
purpose.7 

After  the  hearing,  if  the  members  of  the  board  are  still 
satisfied  that  the  new  highway  is  required  by  common  neces- 
sity and  convenience,  they  proceed  to  lay  it  out.  They 
need  not  lay  out  the  highway  precisely  as  prayed  for,  they 
may  make  changes  between  the  termini,  or  lay  out  part  of 
the  highway  only,  but  they  cannot  lay  out  a  wholly  differ- 
ent way.8  To  "  lay  out  "  in  this  connection  means  to  fix 
the  termini  and  prescribe  the  boundaries  of  the  highway, 
and  to  establish  it  as  a  public  easement  of  travel  with  all 
the  incidental  uses  thereby  implied,  by  official  act  of  the 
lawfully  constituted  authorities.9   The  grade  and  the  extent, 

4.  Supra,  §  333.  North  Carolina. —  Luther  v.  Bun- 

5.  Stone  v.  Boston,  2  Met.  (Mass.)  combe  County  Commissioners,  164 
220;   Ward  Co.   v.   Street  Commis-      N.  C.  241,  80  S.  E.  386. 

sioners,  217  Mass.  381,  104  N.  E.  7.  Haskell  v.  Bristol  County  Com- 

965.  missioners,    9    Gray    (Mass.)    341; 

6.' Massachusetts.— -New  Salem,  Pe-  Nichols  v.  Salem,  14  Gray  (Mass.) 

titioner,  6   Pick.  470;  Copeland  v.  490. 

Packard,  16  Pick.  217;  Eutland  v.  8.  Pembroke  v.  Plymouth  County 

Worcester  County  Commissioners,  20  Commissioners,    12    Cush.    (Mass.) 

Pick.  71 ;  Hancock  v.  Boston,  1  Met.  351 ;  People  v.  Jones,  63  N.  Y.  305. 

122 ;  Gill  v.  Scituate,  100  Mass.  200.  9.  Leahy  v.  Street  Commissioners, 

New  York. —  People  v.  Burton,  65  209  Mass.  316,  95  N.  E.  834. 
N.  Y.  452. 
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material,  manner  and  time  of  construction  may  also  be  pre- 
scribed in  the  order  of  layout,  although  these,  details  are 
not  commonly  essential  to  the  validity  of  an  original  laying 
out.  Laying  out  is  not .  equivalent  to  construction,  and  in 
fact  the  two  expressions  are  frequently  used  as  antithetical. 
The  effect  of  the  passing  of  the  order  of  laying  out,  unless 
there  is  special  provision  requiring  actual  entry  upon  the 
property  to  give  it  vitality,  is  to  convey  the  title  in  the  prop- 
erty condemned,  or  the  appropriate  easement  therein,  from 
the  owner  to  the  public,  without  any  decree  of  court  or  other 
formality,  and  to  leave  in  the  owner,  whether  or  not  he 
remains  in  possession,  a  vested  right  to  just  compensation. 
The  order  itself  serves  the  purpose  of  a  grant.10 

In  the  case  of  town  ways,  which  are  public  ways  within 
the  limits  of  a  single  town  and  are  laid  out  by  the  town 
authorities,  it  is  still  the  practice  in  the  New  England  states 
that  the  order  laying  out  and  establishing  the  way  shall  be 
by  vote  of  the  inhabitants  at  town  meeting.  It  is  usually 
provided  that  the  taking  of  land  for  other  municipal  pur- 
poses shall  be  effected  in  the  same  manner  as  for  highways, 
the  chief  difference  being  that  the  interest  in  the  property 
taken  usually  passes  to  the  city  or  town  instead  of  to  the 
public  at  large.  In  the  case  of  railroads  however,  while  the 
passing  of  the  title  and  the,  vesting  of  the  right  to  compen- 
sation are  effected  by  the  filing  of  a  location  by  the  railroad 
company  itself,  the  selection  of  the  route  is  generally  sub- 
ject to  the  previous  approval  of  the.  public  authorities,  and 
some  satisfactory  provision  for  the  payment  of  damages 
must  be  made  before  title  actually  passes.  But  if  these 
preliminaries  have  been  complied  with,  title  to  the  prop- 
erty taken  and  the  right  to  compensation  are  vested  upon 
the  filing  of  the  location.11  Most  of  the  states  however, 
which  still  retain  the  method  of  taking  land  by  adminis- 
trative order  for  highways  and  other  governmental  or 

10.  Massachusetts. — Harrington  v.  Pennsylvania. —  Chelten  Trust  Co. 

Berkshire  County  Commissioners,  22  v.  Blankenburg,  241  Pa.  394,  88  Atl. 

Pick.  263;  Hallock  v.  Franklin,  2  664. 

Met.  558 ;   Hellen  v.  Medford,  188  11.  Pinkerton  v.  Boston  &  Albany 

Mass.  42,  73  N.  B.  1070,  108  Am.  St.  E.   R.  Co.,  109  Mass.   527 ;   Wana- 

Rep.  459.  maker  v.  Schuylkill  Elver  East  Side 

New  York.—  Rider  v.  Stryker,  63  R.  R.  Co.,  244  Pa.  214,  90  Atl.  561. 
N.  T.  138. 
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municipal  purposes,  require  the  taking  of  land  for  public 
use  by  private  corporations  to  be  effected  by  judicial  pro- 
ceedings, and  the  states  which  permit  a  railroad  company 
to  acquire  title  and  the  right  to  possession  by  the  filing  of 
an  order  of  taking,  subject  only  to  the  approval  of  an  admin- 
istrative board  are  relatively  few  in  number. 

§  391.  Impartiality  of  the  Board — Unlawful  Induce- 
ments. 

Although  the  board  of  local  officials  which  lays  out  high- 
ways is  not  a  court,  the  proceedings  partake  to  some  extent 
of  a  judicial  character,  and  none  of  the  members  should  act 
in  any  matter  in  which  he  has  a  personal  interest.  If  it 
appears  that  any  land  affected  by  the  taking  belongs  to  a 
member  of  the  board  or  to  one  of  his  family,  the  proceedings 
are  wholly  void  and  cannot  be  rendered  valid  by  any  subse- 
quent waiver,  consent  or  release.12  If  the  board  is  a  county 
board,  as  the  highway  prayed  for  is  bound  to  affect  the 
towns  in  which  it  lies  either  favorably  or  unfavorably,  it 
is  the  better  practice  for  a  member  of  the  board  not  to  sit 
when  the  laying  out  of  a  highway  within  a  town  in  which 
he  dwells,  or  owns  real  estate,  is  under  consideration,  if  a 
quorum  can  be  made  up  without  him ;  but  in  the  absence  of 
statute  such  interest  does  not  constitute  a  legal  disqualifi- 
cation,13 and  even  if  the  statute  forbids  it,  if  he  does  so  sit 
without  objection,  and  the  towns  adversely  interested  knew 
the  circumstances,  the  irregularity  will  be  held  to  have  been 
waived.14 

In  passing  upon  the  question  of  common  convenience  and 
necessity,  although  the  board  sits  and  hears  evidence,  its 
members  must  necessarily  use  their  own  knowledge  and 
experience  and  in  fact  are  expected  to  do  so,  but  arguments 
and  representations  should  not  be  made  to  them  except  at 
a  public  meeting  of  the  board,  at  which  all  parties  have 
an  opportunity  to  appear  and  be  heard.15   It  is  not  improper 

12.  Taylor   v.   Worcester   County  missioners,   10   Pick.    (Mass.)    519; 

Commissioners,  105  Mass.  225.  Tolland  v.  Berkshire  County  Com- 

13  Wilbraham  v.  Hampden  County  missioners,  13  Gray  (Mass.)  12. 

Commissioners,    11    Pick.    (Mass.)1  15.  Blake  v.  Norfolk  County  Com- 

„22  missioners,  114  Mass.  583. 

14.  Ipswich  v.  Essex  County  Com- 
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for  the  board  to  take  into  consideration  the  fact  that  certain 
individuals  have  agreed  to  waive  their  damages  if  the  way 
is  laid  out16  or  have  even  offered  to  contribute  a  por- 
tion of  the  expense,17  since  all  highways  benefit  some  indi- 
viduals more  than  others,  and  the  fact  of  such  benefit  doe8 
not  negative  the  requirement  of  the  way  by  common  conven- 
ience and  necessity  as  well.  If  however  the  board  does  not 
adjudge  that  common  convenience  and  necessity  require  the 
laying  out  of  the  highway,  apart  from  the  proffered  con- 
tribution, the  proceedings  are  invalid.18 

§  392.  Adjudication  of  the  Validity  of  the  Taking. 

It  is  of  course  open  to  a  party  whose  land  is  sought  to  be 
taken  for  the  public  use  to  object  to  the  validity  of  the  pro- 
ceedings at  the  hearing,  if  any  is  provided  by  law  before 
the  county  commissioners  or  other  administrative  board 
at  which  it  is  determined  to  make  the  taking,  but  an  adverse 
decision  is  not  a  judicial  adjudication  against  his  conten- 
tion. Nevertheless,  the  proceedings  before  an  administra- 
tive board  in  which  it  is  determined  to  lay  out  a  public  work 
partake  sufficiently  of  a  judicial  character  to  make  a  peti- 
tion for  a  writ  of  certiorari  the  proper  remedy  for  a  per- 
son whose  land  is  taken  or  whose  rights  are  otherwise 
specially  and  peculiarly  affected  and  who  seeks  an  adjudi- 
cation upon  the  validity  of  the  taking.19  Upon  such  a  writ 
the  court  will  consider  and  pass  upon  the  objections  to  the 
validity  of  the  taking  in  all  its  aspects,  including  both  the 
unconstitutionality  of  the  statute  under  which  the  board 

16.  Crockett   v.    Boston,    5    Cush.       Endicott,   Petitioner,   24  Pick.   339; 
(Mass.)  182.  Dwight  v.  City  Council  of   Spring- 

17.  Parks  v.  Mayor  &  Aldermen       field,  4  Gray  107. 

of   Boston,    8    Pick.    (Mass.)    218;  Michigan. —  Names     v.    Highway 

Copeland     v.     Packard,     16     Pick.  Commissioners,  30  Mich.  490 

(Mass.)    217;   Harrington   v.   Har-  Missouri—  St.  Charles  v.  Rogers, 

rington,  1  Met.  (Mass.)  404.  49  Mo-  530 

18.  Commonwealth    v.    Sawln,    2  Ngw  Yorfc._Fonda  v   0anal  Ap_ 

Pl~'  j?**?^  .5i7'       ,  ao„       praisers,    1    Wend.    288;    People   v. 

19.  Orti/ornta-Wulzeu    v      San      ^  1M  N    Y 

Francisco,  101  Cal.  15,  35  Pac.  353, 

4°W-kSer17y.    Keokuk,    11  Pennsylvania.- Delaware,  etc.,  R. 

Iowa  543  R.  Co.  v.  Burson,  61  Pa.  369. 

Massachusetts.— Commonwealth  v.  Wisconsin.—  State  v.  Goldstucker, 

Ellis,  11  Mass.  462;  Parks  v.  Mayor  40  Wis.   124;   State  v.  Oshkosh,  84 

&  Aldermen  of  Boston,  8  Pick.  217 ;  Wis.  548,  54  N.  W.  1095. 
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purported  to  act,20  and  lack  of  jurisdiction  of  the  board  21 
as  well  as  errors  and  informalities  in  the  proceedings.22 
Certiorari  takes  the  place  of  the  hearing  by  the  court  upon 
the  adjudication  of  the  right  to  take  which  is  a  necessary 
step  in  condemnation  by  judicial  proceedings.23  Certiorari 
however  is  a  discretionary  writ,  and  will  not  issue  for 
merely  formal  defects  in  the  proceedings  not  affecting  the 
substantial  rights  of  the  parties,  especially  when  heavy 
expenses  have  been  incurred  and  the  owners  have  stood  by 
and  allowed  the  work  to  go  on  without  objection.24  A  town 
meeting  in  which  all  the  inhabitants  participate  is  not  a 
court  or  judicial  tribunal  to  which  the  writ  of  certiorari 
may  properly  be  addressed,  and  consequently,  in  the  case 
of  town  ways  in  the  New  England  states,  laid  out  at  town 
meeting  by  the  inhabitants,  certiorari  is  not  available  to  a 
person  aggrieved  by  the  layout,  and  the  only  method  of  con- 
testing the  validity  of  the  laying  out  of  a  town  way  is  an 


20.  Balch  v.  Essex  .County  Com- 
missioners, 103  Mass.  106;  Denham 
v.  Bristol  County  Commissioners, 
108  Mass.  202.;  Weed  v.  Mayor  & 
Aldermen  of  Boston,  172  Mass.  28, 
51  N.  E.  204,  42  L.  R.  A.  642. 

21.  Maine. —  Bangor  v.  County 
Commissioners,  30  Me.  270. 

Massachusetts. —  Charlestown  v. 
Middlesex  County  Commissioners,  3 
Met.  202 ;  Boston  &  Maine  Railroad 
v.  Lawrence,  2  Allen  107 ;  Boston  & 
Albany  R.  R.  Co.  v.  Hampden 
County  Commissioners,  116  Mass. 
73. 

New  Jersey. —  Central  R.  R.  Co.  v. 
Hudson  Terminal  Ry.  Co.,  46  N.  J.  L. 
289. 

New  York.—  People  v.  Hildreth, 
126  N.  T.  360,  27  N.  E.  558. 

22.  Runner  v.  Keokuk,  11  Iowa 
543 ;  Parks  v.  Mayor  &  Aldermen  of 
Boston,  8  Pick.  (Mass.)  217; 
Dwight  v.  City  Council  of  Spring- 
field, 4  Gray  (Mass.)  107;  People 
v.  Hildreth,  126  N.  Y.  360,  27  N.  E. 
558. 

23.  Infra,  §  408. 

24.  Iowa. —  Johnson  v.  Supervi- 
sors of  Clayton  County,  61  la.  89, 
15  N.  W.  856. 


Maine. — Wayne  v.  Kennebec 
County  Commissioners,  37  Me.  558; 
Smith  v.  Cumberland  County  Com- 
missioners, 42  Me.  395. 

Massachusetts. —  Ex  parte  Miller, 
4  Mass.  565 ;  Freetown  v.  Bristol 
County  Commissioners,  9  Pick.  46; 
Whately  v.  Franklin  County  Com- 
missioners, 1  Met.  336 ;  Holden  v. 
Berkshire  County  Commissioners,  7 
Met.  561 ;  Mendon  v.  Worcester 
County  Commissioners,  2  Allen  463  ; 
Noyes  v.  City  Council  of  Spring- 
field, 116  Mass.  87. 

New  Jersey. —  Slocum  v.  Neptune, 
68  N.  J.  I>.  595,  53  Ati;  301. 

It  has  been  held  that  certiorari 
will  be  barred  by  laches  even  when 
the  defects  in  the  proceedings  are 
fundamental.  Watertown  v.  Mid- 
dlesex County  Commissioners,  176 
Mass.  22,  56  N.  E.  971 ;  Harwood  v. 
Donovan,  188  Mass.  487,  74  N.  E. 
914.  As  under  those  circumstances 
the  owners  can  impeach  the  proceed- 
ings collaterally,  the  only  effect  of 
withholding  the  writ  is  to  incon- 
venience all  parties,  and  it  seems 
that  laches  should  not  bar  certiorari 
when  the  defects  go  to  the  juris- 
diction. See  Hall  v.  Staples,  166 
Mass.  399,  44  N.  E.  351. 
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action  of  trespass  against  the  officer  who  attempts  to  con- 
struct the  road,25  or,  in  such  states  as  have  adopted  the 
Torrens  system  of  land  registration,  a  petition  by  the  owner 
to  register  an  unincumbered  title  to  the  land  within  the 
limits  of  the  alleged  town  way.26  < 

The  laying  out  of  a  public  way  by  a  board  of  county  com- 
missioners or  similar  tribunal  cannot  be  impeached  col- 
laterally for  mere  defects  in  form,  and  stands  as  valid  until 
quashed  on  writ  of  certiorari ; 2T  but  if  the  public  authorities 
attempt  to  act  under  an  unconstitutional  statute  or  to  make 
a  taking  of  property  in  a  manner  wholly  outside  their  juris- 
diction, the  validity  of  their  proceedings  may  be  called  in 
question  in  any  form  of  action  in  which  it  is  material  to 
the  issue.28 

The  validity  of  a  taking  can  rarely  be  in  issue  in  proceed- 
ings for  the  assessment  of  damages.  The  owner,  by  filing 
a  petition  for  damages,  admits  the  validity  of  the  taking, 
at  least  for  the  purposes  of  the  proceeding  which  he  has 
initiated;29  if  the  rule  were  otherwise,  the  only  effect  of 


25.  Maine. —  Harlow  v.  Pike,  3 
Greenl.  438;  Baker  v.  Runnels,  12 
Me.  235. 

Massachusetts. —  Robbins  v.  Lex- 
ington, 8  Cush.  292;  Perry  v.  Sher- 
born,  11  Cnsh.  388;  Holcomb  v. 
Moore,  4  Allen  529;  Hooper  v. 
Brldgewater,  102  Mass.  512. 

New  Hampshire. —  Robbins  v. 
Bridgewater,  6  N.  H.  524. 

26.  Wood  v.  Milton,  197  Mass.  531, 
84  N.  E.  332. 

27.  Indiana. —  St.  Joseph  Hydrau- 
lic Co.  v.  Cincinnati,  etc.,  R.  R.  Co., 
109  Ind.  172,  92  N.  E.  727;  Graves 
v.  Middletown,  137  Ind.  400^  37 
N.  E.  157. 

Maine. — Gay  v.  Bradstreet,  49  Me. 
580,  77  Am.  Dec.  272;  Cushing  v. 
Webb,  102  Me.  157,  66  Atl.  719. 

Massachusetts. — White  v.  South 
Shore  R.  R.  Co.,  6  Cush.  472 ;  Brim- 
mer v.  Boston,  102  Mass.  19 ;  Brewer 
v.  Boston,  etc.,  R.  R.  Co.,  113  Mass. 
52;  Fisk  v.  Springfield,  116  Mass. 
88 ;  Gilkey  v.  Watertown,  141  Mass. 
317,  5  N.  E.  152 ;  Old  Colony  R.  R. 
Co.  v.  Fall  River,  147  Mass.  455,  18 
N.    E.    425;    Stowell    v.    Board   of 


Public  Works,  184  Mass.  416,  68 
N.  E.  675. 

Michigan. —  Names  v.  Commission- 
ers of  Highways,  30  Mich.  490. 

Mississippi. —  Cage  v.  Trager,  60 
Miss.  563. 

New  Hampshire. —  State  v.  Rich- 
mond, 26  N.  H.  232;  Brown  v. 
Brown,  50  N.  H.  538. 

Vermont. —  State  v.  Vernon,  25 
Vt.  244. 

See  also  infra,  §  425. 

28.  Wilson  v.  Lynn,  119  Mass. 
174;  Lund  v.  New  Bedford,  121 
Mass.  286;  Ahearn  v.  Middlesex 
County,  182  Mass.  518,  65  N.  E.  905 ; 
Smith  v.  Boston,  194  Mass.  31,  79 
N.  E.  786;  Whitten  v.  Haverhill, 
204  Mass.  95,  90  N.  E.  409. 

29.'  Massachusetts. —  Pitkin  v . 
Springfield,  112  Mass.  509;  Murray 
v.  Norfolk  County,  149  Mass.  328, 
21  N.  E.  757;  American  Unitarian 
Association  v.  Commonwealth,  193 
Mass.  470,  79  N.  E.  878. 

New  Hampshire. — Hadlock  v.  Jaf- 
frey,  75  N.  H.  472,  76  Atl.  123. 

Wisconsin. —  State  v.  Harland,  74 
Wis.  11,  41  N.  W.  1060. 
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his  successfully  maintaining  his  attack  would  be  to  prove 
himself  out  of  court.30  The  condemning  party  cannot  set 
up  its  own  wrong  when  it  has  acted  under  color  of  author- 
ity;31 but  if  it  has  acted  wholly  without  authority  and 
beyond  its  powers,  it  may  have  the  statutory  proceedings 
for  the  assessment  of  damages  dismissed  on  the  ground  that 
no  valid  taking  has  been  made,32  leaving  the  owner  to  his 
remedy  at  common  law  for  the  actual  injury  sustained. 

Whether  an  owner  may  at  the  same  time  maintain  a  peti- 
tion for  damages  upon  the  theory  that  the  taking  is  valid, 
and  a  petition  for  certiorari  to  quash  it  on  the  ground  that 
it  is  invalid,  is  a  question  not  wholly  free  from  doubt.  It 
has  been  held  that  the  pendency  of  a  petition  for  damages 
under  the  statute  brought  on  the  theory  that  a  valid  taking 
has  been  made  precludes  an  owner  from  maintaining  an 
action  at  law  for  damages  for  trespass  brought  on  the  theory 
that  the  taking  was  invalid,33  but  it  would  hardly  seem  con- 


30.  American  Unitarian  Associa- 
tion v.  Commonwealth,  193  Mass. 
470,  79  N.  E.  878. 

31.  Kansas. —  Lyon  County  Com- 
missioners v.  Kiser,  26  Kan.  279. 

Massachusetts. —  Parker  v.  Boston 
&  Maine  R.  E.,  3  Cush.  107,  50  Am. 
Dec.  709;  Aetna  Mills  v.  Waltham, 
126  Mass.  422 ;  Lewis  v.  Boston,  130 
Mass.  339;  Saunders  v.  Lowell,  131 
Mass.  387;  Lexington  Print  Works 
v.  Canton,  171  Mass.  414,  50  N.  E. 
931. 

New  York. — Baker  v.  Braman,  6 
Hill  47,  40  Am.  Dec.  387 ;  People  v. 
New  York,  134  App.  Div.  75,  118 
N.  Y.  Supp.  742. 

Pennsylvania. —  Bowers  v.  Citi- 
zens' Water  Co.,  162  Pa.  9,  29  Atl. 
98;  Rider  v.  York  Haven  Water  & 
Power  Co.,  251  Pa.  18,  95  Atl.  803. 

Wisconsin. — Pfeifer  v.  Sheboygan, 
etc.,  R.  R.  Co.,  18  Wis.  155,  86  Am. 
Dec.  751 ;  Chamley  v.  Shawano,  etc., 
Improvement  Co.,  109  Wis.  563,  85 
N.  W.  507,  53  L.  R.  A.  895. 

See  however  Blaisdell  v.  WIb- 
throp,  118  Mass.  138,  in  which  a 
town  was  allowed  to  set  up  the  fail- 
ure of  its  officers  to  sign  the  plan 
and   measurements  of   a   proposed 


way,  filed  with  the  town  clerk  be- 
fore the  town  acted  upon  the  laying 
out,  as  a  defense  to  a  petition  for 
damages.  It  is  not  clear  whether 
this  decision  is  based  upon  the 
ground  that  the  defect  was  so  seri- 
ous as  to  deprive  the  town  of  juris- 
diction or  that  the  laying  out  of  a 
town  way  as  it  cannot  be  assailed 
on  certiorari,  may  be  impeached  col- 
laterally. 

32.  Peabody  v.  Boston  &  Provi- 
dence R.  R.  Co.,  181  Mass.  76,  92 
N.  E.  1047;  McKeon  v.  New  Eng- 
land R.  R.  Co..  199  Mass.  292,  85 
N.  E.  475,  20  L.  R.  A.  (N.  S.)  1061; 
Mountz  v.  Philadelphia,  etc.,  R.  R. 
Co.,  203  Pa.  128,  52  Atl.  15. 

33.  Pinkham  v.  Chelmsford,  109 
Mass.  225  (and  see  also  Preston  v. 
Newton,  213  Mass.  483,  100  N.  E. 
641,  in  which  it  was  held  a  bill  in 
equity  was  barred  by  a  petition  for 
damages).  In  Robinson  v.  Sea  View 
R.  R.  Co.,  169  Fed.  319,  it  was  held 
that  a  landowner  who  had  filed  a 
claim  for  damages  in  the  state  court 
was  estopped  from  denying  the  va- 
lidity of  the  taking  in  the  federal 
court.  But  see  Stevens  v.  Worcester, 
219  Mass.    128,    106  N.   E.   587,   in 
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sonant  with  justice  to  deny  the  owner  the  right  to  contest 
the  validity  of  the  taking  by  writ  of  certiorari  without 
compelling  him  to  incur  the  risk  of  losing  his  compensation 
altogether.  When  a  taking  of  property  for  public  use 
under  color  of  statutory  authority  has  been  made,  and  dam- 
ages have  been  awarded  by  the  board  which  made  the 
taking,  the  owner  may  have  two  grounds  of  objection,  both 
of  which  he  has  a  constitutional  right  to  be  heard  upon; 
that  the  taking  was  invalid,  and  that,  if  it  was  valid,  the 
damages  awarded  were  insufficient.  Each  of  these  ques- 
tions he  has  a  right  to  have  tried  by  the  appropriate  tri- 
bunal, and  both  cannot  be  included  in  a  single  proceeding. 
It  might  well  be  that  before  there  could  be  a  final  adjudica- 
tion upon  the  validity  of  the  taking,  the  time,  usually  limited 
to  a  year,  within  which  he  must  petition  the  court  for  a 
revision  of  the  award  of  damages,  would  have  expired.  He 
is  justified,  therefore,  in  filing  such  a  petition  promptly; 
but,  because  such  a  petition  does  not  bring  into  controversy 
any  possible  objections  to  the  proceedings,  and,  for  the  pur- 
pose of  a  hearing  upon  the  damages  the  legality  of  the 
taking  is  impliedly  admitted,  it  should  not  be  held  that  the 
owner  has  waived  his  other  and  distinct  right  of  having 
the  legality  of  the  taking  passed  upon  by  the  appropriate 
tribunal.34  In  some  instances  the  time  for  filing  a  petition 
for  damages  is  extended  by  statute  until  after  the  final 
adjudication  of  any  case  in  which  the  validity  of  the  taking 
is  questioned,  but,  in  the  absence  of  such  a  statute,  to  hold 
that  the  pendency  of  a  petition  for  damages  precludes  the 
owner  from  contesting  the  validity  of  the  taking  is  to  compel 
him  to  elect  between  two  undoubted  constitutional  rights, 
and  to  deny  him  a  substantial  privilege  which  is  recognized 
without  question  in  the  states  in  which  the  system  of  con- 
demnation by  judicial  decree  prevails. 

which  It  was  held  that  an  owner  66  Ind.  340 ;  Peed  v.  Brenneman,  72 

who  has  brought  a  petition  for  dam-  Ind.  288. 

ages    for    a    taking    of    his    water  Massachusetts. —  Hitchcock  v.  Al- 

rights  when  there  had  been  no  valid  dermen    of    Springfield,    121    Mass. 

taking    was    not    precluded    from  382;  Moore  v.  Sanford,  151  Mass. 

bringing  an  action  of  tort  when  the  285,  24  N.  E.  323,  7  L.  R.  A.  151. 

water  was  actually  diverted.  New    Jersey. —  French     v.     East 

34.  Indiana.—  Bowers    v.    Snyder,  Orange,  49  N.  J.  L.  401,  8  Atl.  107. 
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§  393.  Certainty  of  Description— Takings  by  Acts  in 
Pais. 

The  order  of  taking  must  contain  a  description  of  the 
land  included.in  the  limits  of  the  new  public  work  so  that  it 
will  identify  a  definite  tract  of  land  as  certainly  as  is 
required  in  the  case  of  a  conveyance  of  land,35  or  in  the 
proceedings  for  condemnation  by  judicial  decree,36  and  any 
doubt  in  the  description  is  resolved  in  favor  of  the  owner.37 
Even  if  the  description  itself  is  perfectly  clear,  if  it  is  in 
excess  of  the  authority  granted  to  the  condemning  party  by 
the  legislature,  it  will  not  be  a  valid  taking  to  the  extent  of 
the  authority  granted,  because  the  owner  is  entitled  to  have 
the  description  of  what  has  been  taken  appear  on  the 
record.38 

The  legislature  may,  however,  authorize  a  taking  by  emi- 
nent domain  without  the  use  of  any  writing,  by  an  act  in 
pais  which  purports  to  be  done  under  the  authority  of  the 
statute,  and  which  clearly  indicates  an  intention  perma- 
nently to  appropriate  the  designated  property  to  a  public 
use ; 39  but  there  are  good  reasons  why  a  taking  should  be 
witnessed  by  a  writing,  and  it  is  only  when  a  statute  plainly 
permits  a  taking  by  a  mere  act  in  pais,  and  the  act  is  of  such 
a  kind  as  to  show  with  reasonable  definiteness  what  is 
taken,  that  a  title  can  be  acquired  in  this  way.40  The  cases 
in  which  takings  by  acts  in  pais  have  been  sustained  are 
almost  wholly,  in  recent  times  at  least,  of  diversions  of 
water  or  other  interferences  with  water  rights,  the  extent 
of  which  can  be  measured  by  the  capacity  of  the  conduit  or 
the  height  of  the  dam;  but  even  in  such  cases  it  is  recognized 

35.  Maine. —  Lancaster  v.  Augusta  ately,  as  the  degree  of  accuracy  does 
Water  District,  108  Me.  137,  79  Atl.  not  differ  with  the  method  employed. 
463.  37.  Glover   v.    Boston,    14    Gray 

Massachusetts.— Kohlhepp  v.  West  (Mass.)  282. 

Koxbury,  120  Mass.  596;  Lajoie  v.  38.  Lexington    Print    Works    v. 

Lowell,  214  Mass.  8,  100  N.  B.  1070 ;  Canton,  167  Mass.  341,  45  N.  E.  746 ; 

Excelsior  Needle  Co.  v.  Springfield,  Lajoie  v.  Lowell,  214  Mass.  8,  100 

221  Mass.  34,  108  N.  E.  497.  N.  E.  1070;  Excelsior  Needle  Co.  v. 

New    York.— Taw   v.    State,   127  'Springfield,  221  Mass.  34,  108  N.  E. 

N  Y.  190,  27  N.  E.  829.  497. 

36.  See  infra,  §§  399-402  inc.,  in  39.  Supra,  §  342. 

which  decisions  upon  the  precision  40.  Bryant  v.  Pittsfield,  199  Mass. 

required  in  the  description  of  prop-  530,  85  N.  E.  739 ;  Yaw  v.  State,  127 

erty  taken  by  eminent  domain  under  N.  T.  192,  27  N.  E.  829. 
both  methods  are  cited  indiscrimin- 
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that  all  carefully  drawn  statutes  require  a  public  and  indis- 
putable act  of  taking  as  manifested  by  a  written  instrument 
filed  in  the  registry  of  deeds,  since  otherwise,  even  if  the 
extent  of  the  taking  is  unquestionable,  there  may  be  diffi- 
culty in  determining  the  date  when  it  took  place,  so  as  to  fix 
the  beginning  of  the  period  in  which  a  claim  for  damages 
may  be  made.  Accordingly  when  the  statute  is  reasonably 
susceptible  of  such  construction,  the  courts  will  require  that 
the  extent  of  the  taking  be  designated  by  some  official 
record.41 

§  394.  Effect  of  Insufficiency  in  Description. 

When  the  statute  requires  a  written  description  to  be 
filed,  an  attempted  taking  without  a  description,  or  with  an 
insufficient  one,  may  be  treated  by  the  landowner  as  void, 
and  he  may  have  the  proceeding  quashed  on  certiorari,42 
or  have  the  occupation  of  his  lands  enjoined,43  or,  if  entry 
has  been  made,  maintain  an  action  of  trespass  against  the 
condemning  party.44  Lack  of  description  is,  however,  an 
irregularity  which  the  land  owner  may  waive,  and  accord- 
ingly it  has  been  held  that  when  land  has  been  occupied  or 
water  has  been  diverted  for  a  public  purpose  under  color 
of  legislative  authority,  but  without  the  filing  of  a  sufficient 
description,  the  owner  may  treat  the  taking  as  valid  and 
recover  compensation  in  the  manner  provided  by  law;  it  is 
not  open  to  the  condemning  party  to  deny  that  it  was  acting 

41.  Indiana. —  Rising  Sun,  etc.,  N.  E.  606;  Whitten  v.  Haverhill, 
Turnpike  Co.  v.  Hamilton,  50  Ind.  204  Mass.  95,  90  N.  E.  409.  If  entry 
580.  is  made  upon  an  insufficient  descrip- 

Maine. — Lancaster    v.    Kennebec  tion,  but  a  proper  description  is  filed 

Log  Driving  Co.,  62  Me.  272 ;  Hamor  before  suit  is  brought  by  the  owner, 

v.  Bar  Harbor  Water  Co.,  78  Me.  the  defect  is  cured,  and  the  owner 

127,  3  Atl.  40 ;  Kidson  v.  Bangor,  99  cannot  have  both  compensation  for 

Me.  139,  58  Atl.  900.  the    taking   and   damages    for    the 

Massachusetts. —  Warren  v.  Spen-  illegal   entry,   Spaulding  v.  Arling- 

cer  Water  Co.,  143  Mass.  9,  9  N.  E.  ton,  126  Mass.  492 ;  Lewis  v.  Boston, 

527 ;  Turner  v.  Gardner,  216  Mass.  130  Mass.  339,  but  if  he  brings  his 

65,  103  N.  E.  54.  suit  for  trespass  and  the  proper  de- 

42.  Yeamans  v.  Hampden  County  scription  is  subsequently  filed,  he 
Commissioners,  16  Gray  (Mass.)  36.  can  recover  for  both  causes  of  ac- 

43.  Jeffries  v.  S'wampscott,  105  tion  in  separate  proceedings.  Wood- 
Mass.  535.  bury  v.  Marblehead  Water  Co.,  145 

44.  Wamesit  Power  Co.  v.  Allen,  Mass.  509,  15  N.  E.  282;  Lexington 
120  Mass.  352;  Lund  v.  New  Bed-  Print  Works  v.  Canton,  171  Mass. 
ford,    121    Mass.    286 ;    Warren   V.  414,  50  N.  E.  931. 

Spencer  Water  Co.,  143  Mass.  9,  8 
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under  a  legal  power  when  that  assumption  was  made  in  its 
favor  by  the  injured  land  owner.45  Similarly,  when  a  tak- 
ing by  acts  m  pais  is  authorized,  the  owner  may  treat  any 
actual  entry  upon  or  seizure  of  his  property  or  the  con- 
struction of  permanent  works  having  the  potentiality  of 
depriving  him  of  his  property  by  a  party  having  such 
authority,  as  a  taking  under  the  statute,  and  invoke  the 
statutory  remedy  for  compensation,  regardless  of  the  actual 
intent  of  the  party  making  the  e*ntry  or  seizure  in  regard  to 
permanent  use  and  occupation.46 

The  description  contained  in  a  taking  of  land  is  binding 
upon  the  parties  making  it,  and,  when  compensation  for  the 
taking  is  being  ascertained,  they  cannot  be  allowed  to  show 
that  they  will  not  need  or  use  all  the  property  that  they 
have  included  in  the  description.47  On  the  other  hand,  if 
they  have  described  too  little  land  for  their  needs,  any 
attempt  to  occupy  premises  beyond  the  limits  of  the  descrip- 
tion without  a  new  taking  is  a  trespass.48 

§  395.  Preliminary  Award  of  Damages. 

It  is  the  general  policy  of  the  law,  by  whatever  method  the 
taking  of  private  property  for  public  use  is  effected,  that 
the  estimate  of  damages  shall  be  made  in  the  first  place  by 
or  under  the  authority  of  some  tribunal  by  whom  it  can  be 
made  more  promptly  and  cheaply  than  by  the  intervention 
of  a  jury.49  When  a  highway  is  laid  out,  the  county  com- 
missioners, or  the  appropriate  authorities  of  a  city  or  town, 
are  usually  required  at  the  same  time  to  estimate  the  dam- 
ages occasioned  to  all  persons  thereby,  and  to  order  the 
same  to  be  paid;  so  that  there  is  no  occasion  for  the  owner 
of  land  taken  or  injured  to  file  a  petition  or  to  offer  evidence 

45.  Moore  v.  Boston,  8  Cush.  47.  Ham  v.  Salem,  100  Mass.  350 ; 
(Mass.)  274;  Haskell  v.  Bristol  Old  Colony  R.  R.  Co.  v.  Miller.  125 
County  Commissioners,  9  Gray  Mass.  1,  28  Am.  Rep.  194;  Howe  v. 
(Mass.)  341;  Aetna  Mills  v.  Wal-  Weymouth,  148  Mass.  605,  20  N.  E. 
tham,  126  Mass.  422;  Gloucester  316;  Proprietors  of  Mills  v.  Ran- 
Water  Supply  Co.  v.  Gloucester,  179  dolph,  157  Mass.  345,  32  N.  E.  153. 
Mass.  365,  374-378,  60  N.  E.  977;  48.  Hazen  v.  Boston,  etc.,  R.  R. 
Turner  v.  Gardner,  216  Mass.  65,  Co.,  2  Gray  (Mass.)  574;  Kennison 
68,  103  N.  E.  54.  v.  Arlington,  144  Mass.  456,  11  N.  E. 

46.  Bailey  v.  Woburn,  126  Mass.  105. 

416 ;  Cowdrey  v,  Woburn,  136  Mass.         49.  Worcester  v.  Worcester  County 
409;  Wellington  v.  Cambridge,  214      Commissioners,  100  Mass.  103. 
Mass.  35,  41,  100  N.  E.  1096. 
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in  order  to  bring  his  claim  for  damages  to  the  official  notice 
of  the  commissioners.50  The  commissioners,  in  contempla- 
tion of  law,  have  under  consideration  before  them  all  land 
which  is,  or  may  be,  injuriously  affected  by  the  new  high- 
way, and  their  failure  to  award  damages  to  the  owner  of 
any  particular  parcel  of  land  is  equivalent  to  an  adjudica- 
tion that  he  has  suffered  none.51  The  county,  city  or  town 
authorities  entrusted  with  the  laying  out  of  highways  so 
far  represent  the  public  interest  that  the  rights  of  the  pub- 
lic are  concluded  by  their  action,  and  only  the  persons  whose 
lands  are  taken  or  injured  can  claim  a  reassessment  of  dam- 
ages by  a  jury.52  If  the  owner  accepts  the  award,  he  is 
entitled  to  draw  the  sum  awarded  from  the  appropriate  pub- 
lic treasury  without  further  ceremony  or  delay,  and  if  for 
any  reason  he  is  refused  payment,  an  action  of  debt  lies 
for  the  amount  of  the  award.53  In  some  jurisdictions  pay- 
ment of  the  award  will  be  enforced  by  writ  of  mandamus.54 
The  same  policy  which  requires  a  preliminary  award  in 
the  case  of  the  taking  of  land  for  public  highways  equally 


50.  Worcester  v.  Worcester  County 
Commissioners,  100  Mass.  103 ;  Ly- 
man v.  Burlington,  22  Vt.  131. 

51.  Massachusetts. —  Monagle  v. 
Bristol  County  Commissioners,  8 
Cush.  360;  North  Beading  v.  Mid- 
dlesex County  Commissioners,  7 
Gray  109;  Goddard  v.  Mayor  &  Al- 
dermen of  Worcester,  9  Gray  88 ; 
Phillips  v.  Middlesex  County  Com- 
missioners, 122  Mass.  258 ;  Childs  v. 
Franklin  County,  128  Mass.  97; 
Ahearn  v.  Middlesex  County,  182 
Mass.  518,  65  N.  E.  905 ;  Taintor  v. 
Mayor  &  Aldermen  of  Cambridge, 
197  Mass.  412,  83  N.  E.  1101. 

New  Jersey. —  Dun  name  v.  Run- 
yon,  24  N.  J.  L.  256. 

52.  Marshall  Pishing  Co.  v.  Had- 
ley  Palls  Co.,  5  Cush.  (Mass.)  602; 
Worcester  v.  Worcester  County  Com- 
missioners, 100  Mass.  103 ;  Wren- 
tham  v.  Corey,  159  Mass.  93,  34 
N.  E.  179 ;  In  re  New  State  House, 
19  R.  I.  326,  33  Atl.  448. 

Contra,  In  re  Towanda  Bridge 
Co.,  91  Pa.  216. 

53.  District  of  Columbia. —  Cahill 
v.  District  of  Columbia,  3  Mac- 
Arthur,  419. 

67 


Maine.  —  Woodman  v.  Somerset 
County,  25  Me.  300;  Kimball  v. 
Rockland,  71  Me.  37. 

Massachusetts. —  Russell  Mills  v. 
Plymouth  County  Commissioners,  16 
Gray  347;  Aspinwall  v.  Boston,  191 
Mass.  441,  78  N.  E.  103 ;  Averill  v. 
Boston,  193  Mass.  448,  79  N.  E.  797. 

New  Hampshire. —  Lebanon  v.  Ol- 
cott,  1  N.  H.  339. 

New  Jersey. — Jersey  City  v.  Gard- 
ner, 33  N.  J.  Eq.  622. 

New  York. —  Ganson  v.  Buffalo,  40 
N.  Y.  1. 

Pennsylvania.  —  Philadelphia  v. 
Miskey,  68  Pa.  49. 

And  see  also  infra,  note  58,  and 
also  infra,  §  465. 

54.  Kentucky. —  Duncan  v.  Louis- 
ville, 8  Bush.  98. 

Missouri. —  State  ex  rel.  Holladay 
v.  Withrow,  24  S.  W.  638. 

New  Jersey. —  Minhannah  v. 
Haines,  29  N.  J.  L.  388. 

New  York. —  People  v.  Fitch  147 
N.  Y.  356,  41  N.  E.  695. 

Tennessee. — Williamson  County  v. 
Jefferson,  41  Tenn.  419. 
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impels  a  like  procedure  in  the  case  of  takings  by  public  serv- 
ice corporations ;  but  in  the  case  of  corporations  organized 
for  profit,  self-interest  would  be  likely  to  preclude  the  board 
of  directors  of  the  corporation  from  constituting  an  impar- 
tial tribunal,  even  for  the  purposes  of  a  preliminary  award, 
and  it  is  customary  to  provide  that  the  preliminary  award 
shall  be  made  by  a  commission  appointed  by  the  court,  or 
by  some  existing  board  of  public  officers,  such  as  the  county 
commissioners,  supposed  to  have  especial  familiarity  with 
land  values  and  experience  in  adjudicating  land  damages. 
In  such  cases,  although  the  board  generally  makes  its  award 
upon  its  own  knowledge  and  study  of  the  situation,  and  with- 
out a  formal  hearing  or  the  introduction  of  evidence  by 
the  parties,  an  application  to  the  board  to  make  an  award 
is  essential  to  its  jurisdiction,55  and,  the  condemning  party, 
as  well  as  the  owner  of  the  land,  has  the  right  to  appeal  to 
a  jury  for  the  reassessment  of  damages.56  The  award,  if 
accepted  by  both  parties,  is  not  however  a  draft  or  even  an 
execution,  and  if  not  voluntarily  paid  by  the  condemning 
party  must  be  enforced  by  additional  proceedings,  such  as 
a  warrant  of  distress,  if  the  statute  provides  such  a  rem- 
edy,57 or  by  a  suit  on  the  bond  if  security  has  been  given,  or 
by  an  action  of  debt  on  the  award.58    In  an  action  upon  the 

55.  Maine. —  Kimball  v.  Kennebec,  action  of  debt  on  the  award  will 
etc.,  R.  R.  Co.,  35  Me.  255.  not   lie.     Gidney    v.    Tewksbury,    3 

Massachusetts. —  Worcester  v.  Mass.  307.  In  Wells  v.  Bridgeport 
Worcester  County  Commissioners,  Hydraulic  Co.,  30  Conn.  316,  79 
100  Mass.  103 ;  Riley  v.  Lowell,  117  Am.  Dec.  250,  it  was  held  that  when 
Mass.  76 ;  Patch  v.  Boston,  146  the  award  was  based  upon  false  in- 
Mass.  52,  54,  14  N.  B.  770;  Dan-  formation  and  was  clearly  wrong, 
forth  v.  Groton  Water  Co.,  176  it  will  be  set  aside  upon  a  bill  in 
Mass.  118,  57  N.  E.  351  (see  how-  equity  brought  by  the  owner, 
ever  178  Mass.  472,  59  N.  E.  1033,  58.  Indiana.— White  Water  Val- 
86  Am.  St.  Rep.  479,  in  which  the  ley  Canal  Co.  v.  Henderson,  3 
decision  was  reversed  on  account  of  Ind.  3. 

a  statute  subsequently  enacted).  Kentucky. —  Blanchard   v.    Mays- 
Wisconsin.. —  State    v.    Leon,    68  ville,  etc.,  Turnpike  Co.,  1  Dana  86. 
Wis.  502,  32  N.  W.  228.  Massachusetts. —  Bigelow  v.  Cam- 

56.  Connecticut  River  R.  R.  Co.  v.  bridge  &  Concord  Turnpike,  7  Mass. 
Clapp,  1  Cush.  (Mass.)  559;  202 ;  Jeffrey  v.  Blue  Hill  Turnpike, 
Marshall  Fishing  Co.  v.  Hadley  10  Mass.  368;  Russell  Mills  v. 
Falls  Co.,  5  Cush.  (Mass.)  602;  Plymouth  County  Commissioners, 
Winnisimmet   Co.    v.    Grueby,    111  16  Gray  374. 

Mass.  543 ;  Fall  River  R.  R.  Co.  v.  »ew  Hampshire.— Smart  v.  Ports- 
Chase,  125  Mass.  483.  mouth,  etc.,  R.  R.  Co.,  20  N.  H.  233. 

57.  If  the  statute  gives  the  owner  See  also  supra,  note  53,  and  infra, 
a  remedy   by   warrant  of  distress,  §  465. 

the    remedy   is    exclusive   and   an 
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award,  it  is  not  open  to  the  defendant  to  set  up  formal 
defects  in  the  laying  out,  or  to  contend  that  the  award  was 
too  large,  or  was  based  upon  a  mistake  of  fact;59  but  it 
may  defend  on  the  ground  that  the  board  which  made  the 
award  had  no  jurisdiction  of  the  subject  matter.60 

§  396.  Petition  for  a  Jury  to  Revise  the  Award. 

The  remedy  of  a  party  aggrieved  by  the  preliminary 
award  of  damages  is  a  petition  for  the  impanelling  of  a 
jury  to  make  a  new  award,  in  earlier  times  filed  with  the 
board  which  made  the  preliminary  award,  but  now  gener- 
ally in  the  court  of  the  county  in  which  the  land  lies  in  which 
ordinary  civil  actions  are  tried.  Such  a  petition  is,  funda- 
mentally, in  the  nature  of  an  appeal  from  the  preliminary 
award.  In  cases  in  which  it  was  the  duty  of  the  commis- 
sioners to  award  damages  on  their  own  initiative  and  a  fail- 
ure to  award  damages  was  equivalent  to  an  award  of  no 
damages,  the  owner  of  land  who  conceived  himself  injured 
might,  it  was  held,  apply  for  a  jury  without  regard  to  the 
question  whether  his  case  had  received  any  actual  attention 
from  the  commissioners ; 61  but  when  an  application  from 
the  owner  of  land  affected  was  necessary  to  bring  his  case 
before  the  commissioners,  such  application,  in  the  absence 
of  a  special  statute  to  the  contrary,  was  an  essential  pre- 
requisite to  a  petition  for  a  jury.62  The  modern  tendency 
however  is  to  disregard  the  requirement  of  an  application 
for  a  preliminary  award  as  an  unnecessary  formality.63 

The  petition  for  a  jury  should  describe  the  land  taken  or 
injured,64  the  petitioner's  title  or  interest  therein,65  and  the 
injury  sustained.68     It  need  not  allege  in  detail  all  the 

59.  Indiana.— White    Water    Val-  62.  Supra,  §  395,  note  55. 

ley  Canal  Co.  v.  Henderson,  3  Ind.  3.  63.  Danforth    v.    Groton    Water 

Massachusetts.—  Gay  v.  Welles,  7  Co.,  178  Mass.  472,  59  N.  E.  1033, 

Pick.  217.  86  Am.  St.  Rep.  479. 

New    Hampshire. —  Sparhawk    V.  64.  Indianapolis,  etc.,  R.  R.  Co.  v. 

Walpole,  20  N.  H.  317.  Newsom,  54  Ind.  121. 

New  Yorlc—  Buell  v.  Lockport,  8  65.  Nelson  v.  Butterfleld,  21  Me. 

N.  Y.  55 ;  People  v.  Thayer,  63  N.  Y.  220 ;    Schoff   v.   tipper   Connecticut 

348 ;  People  v.  Fitch,  147  N.  Y.  356,  River,  etc.,  Co.,  57  N.  H.  110. 

41  N.  E.  695.  ,66.  Martinsville,  etc.,  R.  R.  Co.  v. 

60.  McDermott  v.  Warren,  etc.,  Bridges,  6  Ind.  400;  Perry  v.  Sher- 
R.  R.  Co.,  172  Mass.  197,  51  N.  E.  born,  11  Cush.  (Mass.)  388;  Union 
972,  7  Am.  Elect.  Cas.  367.  Canal  Co.  v.  O'Brien,  4  Rawle  (Pa.) 

61.  Gilman     v.     Haverhill,     128  358. 
Mass.  36. 
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elements  of  damage  claimed,67  and,  when  part  of  a  tract  is 
takeny  it  need  not  describe  the  land  injured  as  well  as  that 
taken,68  It  should  set  out  briefly  the  proceedings  by  which 
the  land  was  taken69  and  the  fact,  but  not  the  amount,  of 
the  award,  or  the  failure  of  the  commissioners  to  award 
damages,  if  such  was  the  case,  and  should  state  that  the 
petitioner  is  aggrieved  thereby  and  end  with  a  prayer  that 
his  damages  be  determined  by  a  jury.  If  the  board  receiv- 
ing the  petition  acts  upon  it,  no  one  can  afterward  take 
advantage  of  any  informality  or  irregularity  contained  in 
the  petition;70  but  if  the  petition  is  filed  after  the  expira- 
tion of  the  time  provided  by  law,  the  board  is  without  juris- 
diction, and  this  lack  of  jurisdiction  can  be  taken  advantage 
of  at  any  time  before  judgment.71 

The  petitioner  has  the  position  of  plaintiff  in  the  proceed- 
ings which  ensue.72  Except  in  those  cases  in  which  the  dam- 
ages are  to  be  paid  by  the  county,  city  or  town  whose  admin- 
istrative officers  constitute  the  tribunal  with  which  the  peti- 
tion was  filed,  an  order  of  notice  must  be  served  on  the  party 
liable  for  damages.73  Such  party,  generally  called  the 
respondent,  takes  the  position  of  defendant  in  the  proceed- 
ings. If  the  respondent  merely  wishes  to  contest  the  ques- 
tion of  damages  on  the  merits,  it  is  not  necessary  to  file  an 
answer.74  By  going  to  trial  on  the  merits  however,  without 
answering,  the  respondent  admits  everything  except  that 
the  petitioner  owns  the  land  described  in  the  petition,  that 

67.  Stone  v.  Heath,  135  Mass.  561 ;  Custy  v.  Lowell,  117  Mass.  78 ;  Saw- 
Lake  v.  Loysen,  66  Wis.  424.  yer  v.   Boston,    144   Mass.   470,    11 

68.  Cox  v.  Mason  City,  etc.,  R.  R.  N.  B.  711 ;  McGrath  v.  Watertown, 
Co.,    77   Iowa    20,   41   N.   W.    475;  181  Mass.  380,  63  N.  E.  889. 

Gray  v.  Iowa  Central  Ry.  Co.,  129  72.  Myers     v.     Old     Mission     & 

Iowa    68,    105    N.    W.    359;    First  Whitbeck  Road,  7  Iowa  315.     The 

Church   in    Boston   v.    Boston,   14  owner  has  the  right  to  open  and 

Gray  (Mass.)  214.  close,  even  when  the  appeal  from 

69.  Indianapolis,  etc.,  R.  R.  Co,  V.  the  preliminary  award  was  taken 
Newsom,  54  Ind.  121.  by   the   other   party.     Connecticut 

70.  Meacham  v.  Fitchburg  R.  R.  River  R.  R.  Co.  v.  Clapp,  1  Cush. 
Co,,  4  Cush.  (Mass.)  291;  Thayer  (Mass.)  559;  Winnisimmet  Co.  v. 
v.   Worcester   County   Commission-  Grueby,  111  Mass.  543. 

ers,  10  Cush.  (Mass.)  151;  Worces-  73.  Thetford  v.   Kilburn,   36  Vt. 

ter  v.  Keith,  5  Allen  (Mass.)  17.  179. 

71.  Wood  v.  Quincy,  11  Cush.  74.  Potter  v.  Putnam,  74  Conn. 
(Mass.)  387;  Charles  River  Branch  189,  50  Atl.  395;  McGrath  v.  Water- 
R.  R.  Co.  v.  Norfolk  County  Com-  town,  181  Mass.  380,  63  N.  E.  889. 
missioners,    7    Gray    (Mass.)    389; 
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the  respondent  has  taken75  or  damaged  it  and  that  the 
tribunal  has  jurisdiction  of  the  petition.76 

It  is  open  to  the  respondent  by  plea  in  bar  or  motion  to 
dismiss  to  defend  on  the  ground  that  the  petition  was  insuf- 
ficient or  prematurely  brought,77  that  the  order  of  notice 
■was  improperly  served,  that  the  owner  had  waived  or 
released  his  claim  to  damages,78  or  his  right  to  appeal  to 
a  jury,79  or  that  the  respondent  has  a  prescriptive  right  to 
inflict  the  injury  complained  of.80 

The  party  who  has  applied  for  a  jury,  may,  at  any  time, 
before  the  trial  has  begun,  withdraw  his  application,  and 
in  such  case,  if  the  other  party  has  not  also  asked  for  a 
jury,  the  award  becomes  of  full  force  and  effect.81 

It  was  not  originally  the  practice  that  the  jury  which 
passed  upon  the  damages  in  eminent  domain  cases  should 
be  taken  from  the  panel  drawn  for  the  trial  of  ordinary  civil 
actions.  The  board  which  made  the  taking  upon  receiving 
the  petition  issued  a  warrant  to  the  sheriff  of  the  county 
directing  him  to  summon  a  jury,  not  from  the  county  at 
large,  but  from  the  towns  in  the  neighborhood  of  the  land 
in  controversy,  and  statutes  relating  to  the  drawing  of 
jurors  in  civil  actions  generally  had  no  application  to  the 
sheriff's  jury.82  At  the  trial  which  ensued  the  sheriff  pre- 
sided, assuming  the  functions  of  a  judge  as  well  as  the 
duties  commonly  falling  to  his  office.  In  keeping  order, 
administering  the  oath  to  jurors  and  witnesses,  deciding  all 

75.  Failure  to  file  an  answer  is  78.  Seymour  v.  Carter,  2  Met. 
not  an  admission  that  petitioner's  (Mass.)  520;  White  v.  Norfolk 
land  has  been  taken.  Potter  v.  Put-  County  Commissioners,  2  Cush. 
nam,  74  Conn.  189,  50  Atl.  395.  (Mass.)   361;  Crockett  v.  Boston,  5 

76.  Massachusetts.  —  Charles  v.  Cush.  (Mass.)  182;  Evans  v.  Bos- 
Porter,  10  Met.  37 ;  Howard  v.  Pro-  ton,  190  Mass.  525,  76  N.  B.  905. 
prietors  of  Locks  &  Canals,  12  79.  Fuller  v.  Plymouth  County 
Cush.  259;  Darling  v.  Blackstone  Commissioners,  15  Pick.  (Mass.)  81. 
Mfg.  Co.,  16  Gray  187;  Hadley  v.  80.  Williams  v.  Nelson,  23  Pick. 
Citizens'    Savings    Institution,    123  (Mass.)   141. 

Mass.  301 ;  Willard  v.  Boston,  149  81.  Fall  River  R.  R.  Co.  v.  Chase, 

Mass.  176,  21  N.  E.  298.  125  Mass.  483.    When  a  land-owner, 

Pennsylvania.—  Church  v.  North-  dissatisfied    with    the    award,    has 

em  Cent.  Ry.  Co.,  9  Wright  339 ;  sued  out  a  writ  of  ad  quod  damnum, 

In  re  Connecting  R.  R.,  1  Leg.  Gaz.  he  cannot  discontinue  after  verdict. 

Rep.  22.  Elbert  v.  Scott   (Del.),  90  Atl.  587. 

77.  Everett  v.  Fall  River,  189  82.  Davis  v.  Bangor,  etc.,  R.  R. 
Mass.  513,  75  N.  E.  946;  Emerson  v.  Co.,  60  Me.  303.  As  to  the  origin 
Reading,  14  Vt.  279.  of  the  sheriff's  jury,  see  supra,  §  2. 
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questions  of  law  arising  at  the  trial,  and  directing  the  jury 
upon  any  question  of  law  when  requested  by  either  party, 
his  functions  were  judicial ;  in  attending  the  jury  after  they 
had  retired  to  deliberate  upon  their  verdict,  he  acted  as  an 
executive  officer.  Care  was  required  lest  he  confuse  the 
functions  under  which  he  was  acting;  if  he  instructed  the 
jury  after  its  retirement  and  in  the  absence  of  counsel,  it 
was  ground  for  setting  aside  the  verdict.83 

The  owner  is  entitled  to  have  his  title  to  the  property 
taken  or  injured  passed  upon  by  the  jury,  so  far  as  it  is 
material  to  his  claim  for  damages,84  and  if  the  board  refuses 
to  issue  a  warrant  for  a  jury  on  the  ground  that  he  has  no 
title  to  the  property,  his  remedy  is  a  petition  for  writ  of 
mandamus.85  If  the  jury  awards  damages  to  one  who  claims 
to  be  the  owner,  it  is  not  res  adjudicata  as  against  the  true 
owner ; 8<s  as  a  practical  matter  however  damages  would  not 
ordinarily  be  paid  to  one  claimant  of  a  particular  piece  of 
property  if  his  title  was  not  clear  until  the  time  for  filing 
petitions  had  expired  and  other  claimants  were  barred. 

The  verdict  of  the  jury  is  returned  to  court  for  accept- 
ance, with  a  certificate  of  the  sheriff  showing  the  substance 
of  his  rulings,  and  the  court  in  adjudicating  upon  the  accept- 
ance of  the  verdict  passes  upon  the  questions  of  law  thus 
raised.  The  court  may  set  the  verdict  aside  as  excessive  or 
otherwise  against  the  evidence,87  (although  this  step  should 
be.  taken  only  in  a  flagrant  case,)88  or  for  irregularities  that 
have  occurred  at  any  stage  of  the  proceedings  and  have  sub- 
stantially affected  the  rights  of  the  parties ; 89  and  it  is  to 
the  adjudication  of  the  court  in  accepting  or  setting  aside 
the  verdict  that  the  party  aggrieved  should  except  in  order 
to  take  the  case  on  questions  of  law  to  the  highest  court  of 
the  state. 

Under  modern  conditions  the  trial  of  a  land  damage  case 

83.  Read  v.  Cambridge,  124  Mass.  ter  v.  Bristol  County  Commission- 
567,  26  Am.  Rep.  690.  ers,  21  Pick.   (Mass.)  258. 

84.  Pennell  v.  Card,  96  Me.  392,  86.  Jewell  v.  Rochester,  68  N.  H. 
52   Atl.   801 ;    Carpenter   v.   Bristol  603,  44  Atl.  134. 

County     Commissioners,     21     Pick.  87.  Harding  v.  Medway,.10  Met. 

s.)    258;  Directors  of  Poor  v.       (Mass.)   465. 


Wrightsville,    etc.,    R.    R.     Co.,    7  88.  Fitchburg  R.  R.  Co.  v.  Eastern 

Watts  &  S.   (Pa.)   236.  R  R-  Co.,  6  Allen  (Mass.)  98. 

85.  Minot  v.  Cumberland  County  89.  Walker  v.  Boston  &  Maine  R. 

Commissioners,  28  Me.  121 ;  Carpen-  R.,  3  Cush.  (Mass.)  1. 


§  396      Condemnation  by  Administrative  -Okdeb.        1063 

before  a  person  more  learned  in  the  law  than  the  ordinary 
sheriff  is  desirable,  and  statutory  provision  is  generally 
made  for  the  filing  of  a  petition  for  damages  in  court,  and 
for  the  trial  of  the  case  in  the  same  manner  and  under  the 
same  surroundings  as  an  ordinary  civil  action  at  law;90 
but  this  remedy  is  generally  an  alternative  one,  and  the 
right  to  a  trial  by  a  sheriff's  jury  still  exists  in  some  of 
the  states.  In  such  a  case,  the  tribunal  with  which  a  peti- 
tion has  first  been  filed  acquires  exclusive  jurisdiction,  and 
the  other  tribunal  cannot  act  upon  a  subsequent  petition.91 

90.  Cincinnati,  etc.,  R.  E.  Co.  v.  mesit  Power  Co.  v.  Lowell  &  An- 
McFarland,  22  Ind.  459.  dover  R.  R.  Co.,  139  Mass.  173,  29 

91.  Miller   v.    Barnstable   County  N.  E.  652. 
Commissioners,  119  Mass.  485 ;  Wa- 
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Condemnation  by  Judicial  Proceedings. 

Section  397.  Petition  for  Condemnation  by  Judicial  Proceedings. 
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400.  Description  when  Water  Eights  are  Taken. 
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Authorities. 

410.  Defenses  —  Ultra  Vires  —  Lack  of  Authority. 

411.  Defenses  —  Invalidity  of  Petitioner's  Charter  —  De  Facto 
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Motives  of  Private  Corporations. 

414.  Defenses  —  Impracticability  and  Lack  of  Necessity. 

415.  Appeal  from  Adjudication  of  Right  to  Condemn. 

416.  Writ  of  Prohibition  not  a  Substitute  for  Appeal. 
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421.  Setting  Aside  Award  as  Against  the  Evidence. 

422.  Nature   and   Effect   of  a   Judgment   in   Eminent   Domain 
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425.  Collateral  Impeachment  of  a  Judgment  in  Eminent  Domain 

Proceedings. 

§  397.  Petition  for  Condemnation  by  Judicial  Proceed- 
ings. 

In  those  states  in  which  the  taking  of  land  fpr  public  use 
is  effected  by  judicial  proceedings,  the  first  step,  after 
authority  has  been  duly  granted  by  the  legislature  and  all 

[1064] 
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preliminary  requirements  which  the  local  statutes  may  make 
necessary,  such  as  the  determination  or  approval  of  the 
location  or  route,  the  filing  of  a  plan  or  the  giving  of  a  bond, 
in  accordance  with  the  provisions  of  law,  have  been  com- 
plied with,  is  the  entry  of  a  petition  in  court  by  the  corpo- 
ration which  is  seeking  to  make  the  taking,  praying  for  the 
condemnation  of  the  required  land.  A  petition  in  proper 
form  as  required  by  statute  is  a  jurisdictional  prerequisite 
to  the  authority  of  the  court  to  entertain  proceedings 
thereunder.1 

The  allegations  which  must  be  contained  in  such  petition 
necessary  differ  in  different  jurisdictions  on  account  of 
the  different  requirements  of  the  substantive  law  and  the 
varying  degrees  of  technical  strictness  of  the  courts  of  the 
different  jurisdictions,  but  there  are  three  rules  of  general 
application  which  can  safely  be  laid  down. 

(1)  It  must  appear  on  the  face  of  the  petition  that  the 
petitioner  has  authority  to  make  the  taking.2 

(2)  What  land  it  is  sought  to  take  must  be  clearly  pointed 
out  in  the  petition. 

(3)  The  names  of  the  owners  and  other  persons  inter- 
ested in  the  land  sought  to  be  taken  must  be  set  forth. 

§  398.  Allegations  showing  Right  to  Condemn. 

Complying  with  the  first  requirement  the  petition  must 
allege : 

The  name,  corporate  or  otherwise,  of  the  petitioner,3  its 
domicile  or  citizenship,  and,  if  it  is  a  corporation,  that  it  is 
duly  established  by  law.4 

That  all  preliminary  requirements  have  been  complied 
with.5 

1.  State  ex  rel.  Utick  v.  Polk  de  facto  corporation,  see  infra, 
County    Commissioners,    87    Minn.       §  411. 

325,  92  N.  W.  216,  60  L.  R.  A.  161.  5.  California. —  Sonoma  Comity  v. 

2.  Mound  City  v.  Mason,  262  111.  Crozier,  118  Cal.  680,  50  Pac.  845. 
392,  104  N.  E.  685.  Colorado. — Whitehead  v.   Denver, 

3.  Trester  v.  Missouri  Pacific  R.  13  Colo.  App.  134,  56  Pac.  913. 

R.  Co.,  33  Neb.  171,  49  N.  W.  1110 ;  Delaware. —  Front,     etc.,    R.     R. 

Lidgewood   v.   Michalek,    12   N.   D.  Co.'s  Petition,  1  Penn.  370,  41  Atl. 

348,  97  N.  W.  541.  200. 

4.  London  v.  Sample  Lumber  Co.,  Idaho. —  Canyon  County  v.  Toole, 
91  Ala.  606,  8  So.  281 ;  Orrick  School  8  Idaho  501,  69  Pac.  320. 

Dist.   v.   Dorton,   125   Mo.   439,   28  Illinois.—  Danville   v.    McAdams, 

S.  W.  765.    As  to  taking  of  land  by       153  111.  216,  38  N.  E.  632. 
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The  use  for  which  the  land  is  sought  to  be  taken,  so  that 
it  appears  on  the  record  whether  it  is  public  or  otherwise.6 

That  a  taking  for  the  use  alleged  is  within  the  authority 
conferred  upon  the  petitioner  by  law.7 

On  account  of  the  requirements  of  the  substantive  law  in 
some  jurisdictions  it  is  also  necessary  to  allege : 

That  it  is  necessary  to  take  the  land  for  the  purpose 
stated.8 

That  the  petitioner  has  been  unable  to  agree  with  the 
owner  as  to  price.9 


Michigan. —  Fox  v.  Holcomb,  34 
Mich.  298. 

Mississippi. — Western  Union  Tel. 
Co.  v.  Louisville,  etc.,  R.  R.  Co., 
107  Miss.  626,  65  So.  650. 

Missouri. —  St.  Louis  v.  Gleason, 
89  Mo.  67,  14  S.  W.  768. 

New  Jersey. —  State,  Winter, 
Prosecutor,  v.  New  York,  etc.,  Tel. 
Co.,  51  N.  J.  L.  83,  16  Atl.  188,  2 
Am.  Elect.  Cas.  272. 

North  Carolina. —  Durham,  etc., 
R.  R.  Co.  v.  Richmond,  etc.,  R.  R. 
Co.,  106  N.  C.  16,  10  S.  E.  1041. 

Wisconsin.— Winnebago  Furniture 
Mfg.  Co.  v.  Wisconsin,  etc.,  R.  R. 
Co.,  81  Wis.  389,  51  N.  W.  576. 

If  the  statute  requires  that  the 
municipal  authorities  consent  to  the 
erection  of  telephone  poles,  their 
consent  should  appear  on  the  face 
of  the  petition.  Wray  v.  Mott,  84 
N  J.  L.  769,  86  Atl.  1103,  affirming 
83  N.  J.  L.  110,  83  Atl.  866. 

6.  United  States. —  Miocene  Ditch 
Co.  v.  Lyng,  70  C.  C.  A.  458,  138  Fed. 
544. 

California.  —  Rialto  Irrigating 
Dist.  v.  Brandon,  103  Cal.  384,  37 
Pac.  484. 

Connecticut.— Evergreen  Cemetery 
Assn.  v.  Beecher,  53  Conn.  551,  5 
Atl.  553. 

Illinois. —  Chicago,  etc.,  R.  R.  Co. 
v.  Smith,  111  111.  363;  De  Buol  v. 
Freeport,  etc.,  R.  R.  Co.,  Ill  111.  499. 

Indiana. —  Farneman  v.  Mt.  Pleas- 
ant Cemetery  Assn.,  135  Ind.  344, 
35  N.  E.  271;  Great  Western  Nat. 
Gas  &  Oil  Co.  v.  Hawkins,  30  Ind. 
App.  557,  66  N.  E.  765. 


Missouri. —  Kansas  City  Inter- 
urban  Ry.  Co.  v.  Nelson,  193  Mo. 
297,  91  S.  W.  1036. 

Ohio. — Valley  Ry.  Co.  v.  Bohm, 
34  Ohio  St.  114. 

Tennessee. —  Noell  v.  Tennessee 
Eastern  Power  Co.,  130  Tenn.  245, 
169  S.  W.  1169. 

West  Virginia. —  Fork  Ridge  Bap- 
tist Cemetery  Assn.  v.  Redd,  33 
W.  Va.  262,  10  S.  E.  405. 

7.  London  v.  Sample  Lumber  Co., 
91  Ala.  608,  8  So.  281;  McCulley  v. 
Cunningham,  96  Ala.  583,  11  So. 
694;  Illinois  Central  R.  R.  Co.  v. 
Chicago,  138  111.  453,  28  N.  E.  740; 
Boyd  v.  Negley,  40  Pa.  377. 

8.  Arizona. —  Sanf ord  v.  Tucson, 
8  Ariz.  247,  71  Pac.  903. 

California.  —  Contra  Costa  Coal 
Mines  R.  R.  Co.  v.  Moss,  23  Cal. 
323. 

Kentucky. —  Portland,  etc.,  Turn- 
pike Co.  v.  Bobb,  88  Ky.  226,  10 
S.  W.  794. 

Michigan. —  Flint,  etc.,  R.  R.  Co. 
v.  Detroit,  etc.,  R.  R.  Co.,  64  Mich. 
350,  31  N.  W.  281. 

Montana. — 'Helena  v.  Harvey,  6 
Mont.  114,  9  Pac.  903. 

Oregon. —  Dallas  v.  Hallock,  44 
Ore.  246,  75  Pac.  204. 

9.  California. — Contra  Costa  Coal 
Mines  R.  R.  Co.  v.  Moss,  23  Cal. 
323. 

Delaware. — In  re  Front,  etc.,  St. 
Ry.  Co.,  1  Penn.  370,  41  Atl.  200. 

Illinois. —  Reed  v.  Ohio,  etc.,  Ry. 
Co.,  126  111.  48,  17  N.  E.  807. 

Kentucky. —  Portland,  etc.,  Turn- 
pike Co.  v.  Bobb,  88  Ky.  226,  10 
S.  W.  794. 
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If  the  land  is  already  in  public  use,  that  the  new  use  is  a 
more  necessary  one.10 

In  some  jurisdictions  it  is  required : 

That  the  petition  allege  that  the  petitioner  intends  in 
good  faith  to  complete  the  improvement  for  which  the  land 
is  sought  and  to  operate  it  when  completed.11 

That  the  petition  describe  the  termini,  route,  boundaries 
or  location  of  the  improvement  for  which  the  taking  is 
sought  to  be  made.12 

The  petition  need  not  allege : 

The  value  of  the  land  sought  to  be  taken.13 

Or  that  means  have  been  provided  to  pay  the  award  of 

damages.14 

Or  that  the  proposed  location  is  compatible  with  the 

greatest  public  good  and  the  least  private  injury.15 


New  Jersey. — Vail  v.  Morris,  etc., 
K.  E.  Co.,  21  N.  J.  L.  189. 

North  Carolina. —  Durham  v. 
Bigsbee,  141  N.  C.  128,  53  S.  B.  531. 

Pennsylvania.  —  Reitenbaugh  v. 
Chester  Valley  B.  R.  Co.,  21  Pa. 
100. 

It  Is  sufficient  to  allege  that 
the  petitioner  has  been  unable  to 
agree  with  the  owner  without  de- 
tailing the  attempts  to  agree.  Co- 
lumbus Waterworks  Co.  v.  Long, 
121  Ala.  245,  25  So.  702 ;  Hannibal, 
etc.,  R.  R.  Co.  v.  Muder,  49  Mo.  165. 

10.  Helena  v.  Rogan,  26  Mont. 
452,  68  Pac.  798,  27  Mont.  135,  69 
Pac.  709. 

11.  Michigan. —  Chicago,  etc.,  R. 
R.  Co.  v.  Sanford,  23  Mich.  418; 
Marquette,  etc.,  R.  R.  Co.  v.  Long- 
year,  133  Mich.  94,  94  N.  W.  670. 

Montana. —  Helena  v.  Rogan,  26 
Mont.  452,  68  Pac.  798. 

New  York. —  Rochester  Ry.  Co.  v. 
Robinson,  133  N.  T.  242,  30  N.  B. 
1008;  In  re  Rochester,  102  App. 
Dlv.  99,  92  N.  X.  Supp.  478. 

12.  California.  —  Pasadena  v. 
Stimson,  91  Cal.  238,  27  Pac.  604; 
San  Francisco,  etc.,  Ry.  Co.  v. 
Leviston,  134  Cal.  412,  66  Pac.  473. 

Missouri.  —  Williams  v.  Kirby, 
169  Mo.  622,  70  S.  W.  140. 

New  Jersey. —  Duke  v.  Central 
New  Jersey  Tel.  Co.,  53  N.  J.  L. 
341,  21  Atl.  460. 


West  Virginia. —  Carnegie  Natu- 
ral Gas  Co.  v.  Swiger,  72  W.  Va. 
557,  79  S.  E.  3. 

When  a  railroad  corporation  has 
authority  to  construct  its  road  out- 
side the  state,  it  may  set  out  its 
terminus  outside  the  state.  In  re 
Milwaukee  Southern  Ry.  Co.,  124 
Wis.  490,  102  N.  W.  401. 

13.  California  Southern  Ry.  Co. 
v.  Southern  Pacific  Ry.  Co.,  67  Cal. 
59,  7  Pac.  123,  128. 

14.  Territory  v.  Crary,  15  N.  Mex. 
213,  103  Pac.  986;  Lidgerwood  v. 
Michalek,  12  N.  D.  348,  97  N.  W. 
541;  Johnston  v.  Galveston  County 
(Tex.  Civ.  App.),  85  S.  W.  511; 
Hoquiam  v.  Lenhart,  86  Wash.  625, 
150  Pac.  1196.  The  petition  need 
not  allege  that  the  improvement  can 
be  constructed  without  exceeding 
the  debt  limit,  when  the  petitioner 
is  a  municipal  corporation.  Helena 
v.  Rogan,  26  Mont.  452,  68  Pac.  798, 
rehearing  denied,  27  Mont.  135,  69 
Pac.  709.  In  the  case  of  a  taking 
for  school  purposes,  failure  of  the 
school  board  to  appropriate  suffi- 
cient funds  to  pay  for  the  land 
sought  to  be  taken  is  matter  for 
proof  by  the  defendant.  In  re  Rock 
County,  121  Minn.  376,  141  N.  W. 
801. 

15.  San  Francisco,  etc.,  Ry.  Co.  v. 
Leviston,  134  Cal.  412,  66  Pac.  473. 


1068 


The  Law  op  Eminent  Domain. 


§  399 


§  399.  Description  of  the  Land  Sought  to  be  Taken. 

The  petition  must  contain  an  accurate  description  of  the 
land  sought  to  be  taken,  so  that  the  extent  of  the  claim 
will  appear  on  the  record.16  This  description  should  be, 
it  is  sometimes  said,  as  accurate  as  is  required  in  the  case 
of  a  deed  of  land.17  At  any  rate  it  must  be  such  that  a  sur- 
veyor could  locate  the  parcel  described 18  without  the  aid  of 
extrinsic  evidence,19  Accordingly,  unless  the  whole  tract 
taken  is  surrounded  by  natural  boundaries  such  as  streams 
or  highways,  the  description  must  contain  an  initial  point 
definitely  situated,20  and  the  courses  and  distances  of  the 
boundary  lines,21  the  courses  either  being  given  by  the  points 


16.  Alabama. — Nashville,  etc.,  Ry. 
Co.  v.  Hobbs,  120  Ala.  600,  24  So. 
933;  Hobbs  v.  Nashville,  etc.,  Ry. 
Co.,  122  Ala.  602,  26  So.  139,  82  Am. 
St.   Rep.  103. 

California. —  San  Francisco,  etc., 
Ry.  Co.  v.  Gould,  122  Cal.  601,  55 
Pac.  411. 

Illinois. —  Galena,  etc.,  R.  R.  Co. 
v.  Pound,  22  111.  399. 

Michigan.  —  Mathias  v.  Drain 
Commissioner,  49  Mich.  465,  13 
N.  W.  818;  Toledo,  etc.,  Ry.  Co.  v. 
Detroit,  etc.,  Ry.  Co.,  62  Mich.  564, 
29  N.  W.  500,  4  Am.  St.  Rep.  875; 
Detroit,  etc.,  Ry.  Co.  v.  Gartner,  95 
Mich.  318,  54  N.  W.  946. 

Montana. —  Helena  v.  Rogan,  26 
Mont.  452,  68  Pac.  798,  27  Mont.  135, 
69  Pac.  709. 

New  York. — In  re  New  York  Cen- 
tral, etc.,  R.  R.  Co.,  70  N.  Y.  191. 

Texas. —  Parker  v.  Ft.  Worth, 
etc.,  Ry.  Co.,  84  Tex.  333,  19  S.  W. 
518. 

17.  Rice  v.  Danville,  etc.,  Turn- 
pike Co.,  37  Ky.  81;  Kohlhepp  v. 
West  Roxbury,  120  Mass.  596;  Ma- 
thias v.  Drain  Commissioner,  49 
Mich.  465,  13  N.  W.  818;  Detroit, 
etc.,  R.  R.  Co.  v.  Gartner,  95  Midi. 
318,  54  N.  W.  946. 

18.  Alabama. —  London  v.  Sample 
Lumber  Co.,  91  Ala.  606,  8  So.  281. 

Illinois. —  Byron  v.  Blount,  97  111. 
62;  Smith  v.  Claussen  Park  Drain- 
age Dist,  229  111.  155,  82  N.  E.  278. 

Indiana.  —  McDonald   v.    Wilson, 


59  Ind.  54;  Joliff  v.  Muncie  Elec- 
tric Light  Co.,  181  Ind.  650,  105 
N.  E.  234. 

Massachusetts.  —  Hinckley  v. 
Hastings,  2  Pick.  162. 

19.  Rising  Sun,  etc.,  Turnpike  Co. 
v.  Hamilton,  50  Ind.  580 ;  Houston, 
etc.,  R.  R.  Co.  v.  Postal  Tel.  Cable 
Co.,  18  Tex.  Civ.  App.  502,  45  S.  W. 
179  A  defective  description  is  not 
cured  by  reference  to  a  deed  (In  re 
New  York  Central,  etc.,  R.  R.  Co., 
70  N.  Y.  191),  but  reference  to  a 
schedule  attached  to  the  petition 
and  containing  minute  descriptions 
of  the  various  takings  is  sufficient 
(In  re  Washington  Park  Comm'rs, 
52  N.  Y.  131). 

20.  Indiana. —  Farmer  v.  Pauley, 
50  Ind.  583 ;  De  Long  v.  Schimmel, 
58  Ind.  64. 

Massachusetts. — Wilson  v.  Lynn, 
119  Mass.  174;  Warren  v.  Spencer 
Water  Co.,  143  Mass.  9,  8  N.  E.  606. 

Texas. —  Parker  v.  Ft.  Worth, 
etc.,  R.  R.  Co.,  84  Tex.  333,  19  S.  W. 
518. 

A  parcel  sought  to  be  taken  may 
be  described  as  bounded  by  a  rail- 
road, a  river  or  a  highway,  and  a 
description  of  a  parcel  as  a  strip 
ten  feet  wide  lying  west  of  and  ad- 
joining a  certain  railroad  right  of 
way  is  sufficient.  Joliff  v.  Muncie 
Electric  Light  Co.,  181  Ind.  650,  105 
N.  E.  234. 

21.  Ohio  River  R.  R.  Co.  v.  Har- 
ness, 24  W.  Va.  511. 
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of  the  compass22  or  constituting  a  straight  line  from  one 
fixed  point  to  another.23  It  is  no  objection  that  the  descrip- 
tion is  incomplete  or  unintelligible  without  consultation  with 
a  map  or  plan,  if  the  map  is  referred  to  in  the  description 
and  is  filed  with  it,  and  taken  together  the  map  and  the 
description  make  clear  what  is  intended  to  be  included  in 
the  taking.24  A  map  not  referred  to  in  the  description  can- 
not be  considered,25  and  a  plan  referred  to  in  the  descrip- 
tion, but  not  filed  within  the  time  prescribed  by  law,  is 
unavailable.26  Even  if  there  are  discrepancies  between  the 
description  and  the  plan,  if,  on  the  whole,  what  is  meant 
can  be  made  out,  the  taking  is  valid,27  but  if  the  dimensions 
are  not  given  in  the  description  and  there  is  no  scale  on 
the  map,  the  proceeding  is  defective.28 

In  some  jurisdictions  it  has  been  held  that  the  descrip- 
tion may  be  helped  by  reference  to  the  land  itself,  when  the 


22.  Coolman  v.  Fleming,  82  Ind. 
117;  Acton  v.  York  County,  77  Me. 
128. 

23.  Freetown  v.  Bristol  County 
Commissioners,  9  Pick.  (Mass.)  46; 
Fairchild  v.  St.  Paul,  46  Minn.  540, 
49  N.  W.  325 ;  St.  Louis,  etc.,  E.  R. 
Co.  v.  Lewright,  113  Mo.  660,  21 
S.  W.  210. 

24.  California. — Madera  County  v. 
Raymond  Granite  Co.,  139  Cal.  128, 
72  Pac.  915,  989. 

Illinois. —  Illinois  Central  R.  R. 
Co.  v.  Lostant,  167  111.  85,  47  N.  E. 
62. 

Massachusetts.  —  Stone  v.  Cam- 
bridge, 6  Cush.  270;  Kohlhepp  v. 
West  Roxbury,  120  Mass.  596. 

Missouri. —  Quincy,  etc.,  R.  R.  Co. 
v.  Kellogg,  54  Mo.  334;  Cory  v. 
Chicago,  etc.,  R.  R.  Co.,  100  Mo. 
282,  13  S.  W.  346;  St.  Louis,  etc., 
R.  R.  Co.  v.  Fowler,  113  Mo.  458, 
20  S.  W.  1069. 

Nebraska. —  Fremont,  etc.,  R.  R. 
Co.  v.  Mattheis,  35  Nebr.  48,  52 
N.  W.  698. 

New  Jersey. —  Duke  v.  Central  N. 
J.  Tel.  Co.,  53  N.  J.  L.  341,  21  Atl. 
460,  11  L.  R.  A.  664. 


Washington. —  Spokane  Valley 
Land  &  Water  Co.  v.  Jones,  53 
Wash.  37,  101  Pac.  515. 

When  the  plan  to  which  reference 
is  made  is  not  complete  and  does  not 
show  with  sufficient  clearness  the 
land  appropriated,  but  when  exam- 
ined in  connection  with  the  written 
description  of  the  land,  it  shows  the 
location  and  boundaries  with  such 
reasonable  accuracy  as  to  enable  a 
surveyor  to  properly  locate  the  sev- 
eral tracts  comprising  the  entire 
premises,  the  proceedings  will  not  be 
quashed.  In  re  Petition  of  Pitts- 
burgh, 64  Pitts.  L.  J.  126. 

25.  Wilson  v.  Lynn,  119  Mass.  174. 

26.  Jeffries  v.  Swampscott,  105 
Mass.  535. 

27.  Illinois.  —  Hutt  v.  Chicago, 
187  111.  145,  58  N.  E.  412. 

Massachusetts.  —  Henshaw  v. 
Hunting,  1  Gray  203;  Andowr  v. 
Essex  County  Commissioners,  5 
Gray  393;  Glover  v.  Boston,  14 
Gray  282 ;  Gilkey  v.  Watertown,  141 
Mass.  317,  5  N.  E.  152;  Carr  v. 
Berkley,  145  Mass.  539,  14  N.  E.  746. 

28.  California  Central  Ry.  Co.  v. 
Hooper,  76  Cal.  404,  18  Pac.  599. 
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location  has  been  surveyed  and  staked  out  with  visible  mon- 
uments,29 but  these  decisions  seem  obnoxious  to  the  prin- 
ciple that  what  is  taken  should  appear  on  the  record. 

When,  as  usually  happens,  only  part  of  a  particular  par- 
cel of  land  is  sought  to  be.  taken,  it  is  not  necessary  to 
describe  the  entire  parcel,  but  only  that  part  of  it  which 
is  required  for  the  public  use.30  Neither  is  it  necessary  to 
describe  property  which  will  be  damaged  if  the.  proposed 
improvement  is  constructed.31  Unless,  however,  the  exact 
nature  of  the  easement  sought  to  be  taken  is  definitely 
fixed  by  law,32  the  petition  should  describe  in  detail  the 
nature  of  the  use  which  is  to  be  made  of  the  land,  so  that 
the  burden  to  be  imposed  upon  the  landowner  and  the  rights 
to  be  acquired  by  the  petitioner  can  be  defined  and  settled.33 
If  part  of  the  property  is  to  be  taken  for  a  temporary  pur- 
pose, it  should  be  separately  described,  and  the  length  of 
time  that  it  will  be  used  stated.34 

§  400.  Description  when  Water  Rights  are  Taken. 

When  rights  of  flowage  are  the  subject  of  a  taking  the 
description  cannot,  in  the  nature  of  things,  be.  as  precise  as 
when  the  condemnation  is  sought  of  a  particular  parcel  of 
land,  and  a  general  statement  showing  what  is  expected  to 

29.  Illinois. —  Norris  v.  Lyon,  251  Wetherby,  57  Wash.  295,  106  Pac. 
111.  457,  96  N.  E.  236.  903. 

Iowa. —  Lower  v.  Chicago,  etc.,  B.  32.  Thus  a  petition  to   condemn 

R.  Co.,  59  Iowa  563,  13  N.  W.  718.  land  for  a  highway  need  not  de- 
Mississippi. — West  v.  West,  etc.,  scribe  in  detail  the  easement  sought 

R.  K.  Co.,  61  Miss.  536.  to  be  taken.    Santa  Ana  v.  Brunner, 

Missouri—  Quincy,   etc.,  Ry.  Co.  132  Cal.  234,  64  Pac.  287. 

v.   Kellogg,   54   Mo.   334;   Chicago,  33.  New  York,   etc.,   Tel.   Co.   v. 

etc.,  Ry.  Co.  v.  Swan,  120  Mo.  30,  State,  50  N.  J.  L.  432,  14  Atl.  122, 

25  S.  W.  534.  2  Am.  Elect.  Cas.  268;  Winter  v. 

New    York.— Yaw   v.    State,    127  New  York,  etc.,  Tel.  Co.,  51  N.  J.  L. 

N.  Y.  192,  27  N.  E.  829;  Stillwater,  83,  16  Atl.  188,  2  Am.  Elect.  Cas. 

etc.,  Ry.  Co.  v.  Slade,  36  App.  Div.  272;    Suffolk    County    Tel.    Co.    v. 

587,  55  N.  Y.  Supp.  966.  Gammon,  113  App.  Div.  (N.  Y.)  764, 

Ohio.—  Cleveland,  etc.,  R.  R.  Co.  99  N.  Y.  Supp.  295.     A  petition  to 

v.  Prentice,  13  Ohio  St.  373.  condemn  private  land   for   a   tele- 

30.  Norris  v.  Lyon,  251  111.  457,  graph  line  should  show  how  much 
96  N.  E.  236 ;  New  Rochelle  Water  is  to  be  used  for  maintenance  of  the 
Co.  v.  Brush,  65  Hun  (N.  Y.)  620,  line,  and  how  much  for  ingress  and 
19  N.  Y.  Supp.  954.  egress.     Postal   Tel.   Cable   Co.   v. 

31.  Supra,  §  214,  and  see  also  Patton,  153  Ky.  187,  154  S.  W.  1073. 
Westphal  v.  New  York,  177  N.  Y.  34.  Weiss  v.  Louisville  Sewerage 
140,  69  N.  E.  369;  Kirby  v.  Pan-  Commissioners,  152  Ky.  552,  153 
handle,  etc.,  Ry.  Co.,  39  Tex.  Civ.  S.  W.  967. 

App.  252,  88  S.  W.  281;  Tacoma  v. 
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be  flowed  is  usually  held  sufficient;35  but  the  land  to  be 
covered  should  be  described  if  possible.  It  has  been  held, 
however,  that  the  flowing  capacity  of  the  dam  may  be  a 
sufficient  measure  and  description  of  the  right  sought  to 
be  taken;36  but  on  the  other  hand  it  has  been  held  in 
another  jurisdiction  that  the  measurements  of  the  dam  are 
not  enough.37 

When  it  is  sought  to  divert  the  whole  or  part  of  the 
waters  of  a  stream  much  greater  accuracy  is  required,  for 
the  official  statement  is  the  only  means  the  owner  has  of 
knowing  how  his  rights  are  to  be  affected,38  but  it  is  not 
necessary  to  describe  in  detail  the  riparian  rights  of  each 
owner  of  land  abutting  upon  the  stream  below  the  point  of 
diversion  which  will  be  taken  in  the  constitutional  sense.39 
It  is  enough  to  describe  the  subject  of  the  proposed  taking 
as  "  the  waters  "  of  the  designated  stream  if  all  are  to  be 
taken  ;40  and  if  part  only  are  to  be  taken  a  statement  of  the 
number  of  gallons  per  day  or  the  size  and  capacity  of  the 
pipe  to  be  used  is  sufficient.41  The  amount  to  be  taken  must 
however,  be  stated  with  precision  and  a  petition  asking 
for  the  condemnation  of  all  the  waters  of  a  certain  stream 
except  what  the  riparian  owners  have  a  right  to  use  for 
domestic  purposes  and  for  the  irrigation  of  their  riparian 
lands  is  too  indefinite  to  be  of  any  effect.42 

35.  Alabama. —  Folmar  v.  Folmar,  Pac.  924 ;  Oelschleger  v.  Boston,  200 
71  Ala.  136.  Mass.  425,  86  N.  E.  883. 

Massachusetts. — Commonwealth  v.  40.  Northborough     v.     Worcester 

Ellis,    11    Mass.    462 ;    Kennlson    v.  County    Commissioners,    138    Mass. 

Arlington,  144  Mass.  456,  11  N.  B.  263.    A  description  of  the  property 

705.  to  be  damaged  as  the  bed  of  the 

Virginia. —  Nash  v.  Upper  Appo-  stream   below  petitioner's  plant  is 

mattox  Co.,  5  Gratt.  332.  sufficient.      Sioux    Falls    Light    & 

Wisconsin. —  Lake   v.   Loysen,   66  Power  Co.   v.   Coughran,   27   S.  D. 

Wis.  424,  29  N.  W.  214.  443,  131  N.  W.  504. 

36.  Hovey  v.  Perkins,  63  N.  H.  41.  Massachusetts.  —  Aetna  Mills 
516,  3  AG.  923.  v.  Waltham,  126  Mass.  422;  Lynn- 

37.  Kennison  v.  Arlington,  144  field  v.  Peabody,  219  Mass.  322,  106 
Mass.  456,  11  N.  B.  705.  N.  E.  977. 

38.  Aliso  Water  Co.  v.  Baker,  95  New  York.—  Champlain  v.  Mc- 
Cal.  268,  30  Pac.  537;  Hamor  v.  Crea,  165  N.  Y.  264,  59  N.  E.  83; 
Bar  Harbor  Water  Co.,  78  Me.  127,  In  re  Malone  Waterworks  Co.,  15 
3  Atl.  40;  Hollingsworth,  etc.,  Co.  N.  Y.  Supp.  649;  Syracuse  v. 
v.  Foxborough  Water  Supply  Dis-  Stacey,  80  Hun  441. 

triet,  165  Mass.  186,  42  N.  E.  574.  42.  Aliso  Water  Co.  v.  Baker,  95 

39.  San  Joaquin,   etc.,   Irrigation      Cal.  268,  30  Pac.  537. 
Co.  v.  Stevenson,  164  Cal.  221,  128 
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§  401.  Description  when  Land  Taken  is  Already  in  Public 
Use. 

When  land  already  devoted  to  a  public  use  is  sought  to 
be  subjected  to  an  additional  easement,  it  is  not  sufficient 
to  state  the  boundaries  of  the  land  that  is  to  be  included  in 
the  new  taking,  but  the  petition  must  describe  the  rights 
sought  to  be  acquired,  and  the  extent  of  interference  with 
the  original  use.43  As,  however,  the  extent  of  a  highway 
easement  is  definitely  fixed  by  law,  when  a  highway  is  laid 
out  across  a  railroad  location,  it  is  sufficient  to  state  in  the 
petition  merely  the  width  of  the  street  at  the  point  at 
which  it  is  to  be  extended  across  the  railroad.44  When  a 
telegraph  or  telephone  company  seeks  to  acquire  the  right 
to  lay  its  line  along  a  railroad  location,  it  need  not  allege 
in  its  petition  the  exact  location  of  each  pole  nor  state  how 
many  wires  are  to  be  carried.45  The  petition  is  sufficient 
if  it  states  in  a  general  way  the  route  of  the  railroad,  and 
describes  the  size  of  the  poles,  and  their  distance  from  each 
other  and  from  the  railroad  track.46 


§  402.  Effect  of  Insufficiency  of  Description — Amend- 
ment of  Petition. 

Inasmuch  as  a  petition  containing  the  allegations 
required  by  law  is  the  foundation  upon  which  rests  the 
jurisdiction  of  the  court  to  entertain  condemnation  pro- 
ceedings, insufficiency  in  the  description  of  the  land  which 
it  is  sought  to  take  renders  the  entire  proceeding  void.47 

43.  Cincinnati,  etc.,  E.  E.  Co.  v.  v.  Postal  Tel.  Cable  Co.,  120  Ala. 
Danville,  etc.,  Ey.  Co.,  75  111.  113;  21,  24  So.  408. 

Toledo,  etc.,  Ey.  Co.  v.  Detroit,  etc.,  South  Carolina. —  South  Carolina, 

R.  E.  Co.,  62  Mich.  564,  29  N.  W.  etc.,   R.   E.   Co.    v.   American   Tel., 

500,  4  Am.  St.  Eep.  875 ;  Trenton,  etc.,  Co.,  65  S.  C.  459,  43  S.  E.  970. 

etc.,  Turnpike  Co.  v.  American,  etc.,  Texas. —  Gulf,    etc.,    Ey.    Co.    v. 

News  Co.,  43  N.  J.  L.  381.  Southwestern   Tel.    &   Tel.    Co.,    18 

44.  Illinois  Cent.  E.  E.  Co.  v.  Los-  Tex.  Civ.  App.  500,  45  S.  W.  151. 
tant,  167  111.  85,  47  N.  E.  62;  Chi-  Utah.—  Postal   Tel.   Cable   Co.   v. 
cago,  etc.,  E.  E.  Co.  v.  Pontiac/  169  Oregon   Short   Line  E.   E.    Co.,   23 
111.  155,  48  N.  E.  485.  Utah  474,  65  Pac.  735,  90  Am.   St. 

45.  St.  Louis,  etc.,  E.  E.  Co.  v.  Eep.  705. 

Postal  Tel.  Co.,  173  111.  508,  51  N.  E.  47.  California.—  San      Francisco, 

382.  etc.,  E.   E.   Co.  v.   Gould,   122   Cal. 

46.  United  States.—  Oregon  Short  601,  55  Pac.  411. 

Line  E.  E.  Co.  v.  Postal  Tel.  Cable  Kentucky.—  Portland,  etc.,  Turn- 
Co.,  49  C.  C.  A.  663,  111  Fed.  842,  pike  Co.   v.   Bobb,   88   Ky.   226,    10 
affirming  104  Fed.  623.  S.  W.  794. 
Alabama.—  Mobile,  etc.,  E.  E.  Co.  Michigan  —  Toledo,  etc.,  Ey.   Co. 
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There  is  no  fundamental  reason,  however,  why  an  amend- 
ment curing  the  defect  cannot  be  allowed,  if  the  local 
statutes  permit  it,  and  if  the  owners  of  the  land  are  not 
thereby  deprived  of  any  substantial  rights.48  Similarly 
the  petition  may  be  amended  in  other  particulars,  to  cure 
defects  of  form,49  or  to  cut  down  the  extent  of  the  taking 
by  reserving  to  the  owner  certain  privileges  in  the  prop- 
erty sought  to  be  taken.50  To  effect  any  variation  in  the 
description,  however,  the  petition  itself  must  be  formally 
amended,  and  a  stipulation  that  the  corporation  will  exer- 
cise its  rights  in  a  certain  way  less  injurious  to  the  owner 
than  the  petition  would  indicate  has  no  standing  in  the  pro- 
ceedings.51 

The  right  to  amend  a  petition  for  condemnation  of  land 
Tests  of  course  entirely  upon  the  local  statutes  and  prac- 
tice, and  it  has  been  held  in  at  least  one  jurisdiction  that 
the  terms  of  a  petition  cannot  be  changed  after  it  has  once 
been  filed,  so  as  to  ask  for  the  condemnation  of  more  or 
less  than  was  described  in  the  original  petition,52  and  in 
any  event  the  allowance  of  an  amendment  to  such  a  petition 
is  in  the  discretion  of  the  court.53 

v.  Detroit,  etc.,  R.  R.  Co.,  62  Mich.  Indiana. —  Hunt    v.    New    York, 

564,  29  N.  W.  500,  4  Am.  St.  Rep.  etc.,  R.  R.  Co.,  99  Ind.  593. 

875.  Maine. — Russell  v.  Turner,  62  Me. 

Nebraska. —  Omaha,    etc.,    R.    R.  496. 

Co.   v.   Richards,   38  Nebr.   847,   57  New  York. —  In  re  Rochester,  etc., 

N.  W.  739.  R-   R.   Co.,   45  Hun  126;   Syracuse 

New     Jersey.—  National     Docks,  v.    Stacy,    86   Hun   441,    33   N.   Y. 

etc.,  R.  R.  Co.  v.  State,  53  N.  J.  L.  Supp.  929. 

217,  21  Atl.  570,  26  Am.  St.  Rep.  Pennsylvania. —  Pennsylvania     R. 

421.  R-  Co.  v.  Porter,  29  Pa.  165;  In  re 

Pennsylvania. —  Pennsylvania     R.  United  States,  24  Pittsb.  Leg.  J.  105. 

R.  Co.  v.  Porter,  29  Pa.  165.  50.  Chicago,     etc.,     Ry.     Co.     v. 

Texas.—  Parker    v.    Ft.    Worth,  Jones,    103   Ind.   386,   6   N.    B.    8; 

etc.,  R.  R.  Co.,  84  Tex.  333,  19  S.  W.  Indiana,  etc.,  Ry.  Co.  v.  Rinehart, 

518  14   Ind.    App.    588,    43   N.    B.    238; 

48.  Smith   v.   Detroit,   120   Mich.  *»  re  Metropolitan  Transit  Co.,  45 

572,  79  N.  W.  808.     See  also  Che-  „    w  *    1 15?'     „      „ 

-u  u  ^i     ._    ,.       „   _    .      ...  51.  Wabash,  etc.,  Rv.  Co    v    Mc- 

halis  v.   Centralia,   77   Wash.   673,       t,„„„0„    no«  in    ,,,.„'"    rt. 

138   Pac    293,    holding   that   accu-  ^^"ft1*^  £ 

racy  m  the  description  is  required  52   Grant  y  Hyde  p         J  QMq 

only   in   the   decree,   and   that   an  g^  16g  gg  ^  ji_  gg-^ 

error  in  the  petition  is  not  fatal.  53.  Elizabethtown,  etc.,  R   R.  Co. 

49.  California.—  Contra  Costa  R.  v.  Catlettsburg  Water  Co.,  110  Ky. 
R.  Co.  v.  Moss,  23  Cal.  323.  175,  61  S.  W.  47 ;  In  re  New  York, 

Colorado. —  Colorado  Central  R.  etc.,  R.  R.  Co.,  89  N.  Y.  453;  Rob- 
R.  Co.  v.  Allen,  13  Colo.  229,  22  inson  v.  Pennsylvania  R.  R.  Co., 
Pac.  605.  174  Pa.  199,  34  Atl.  546. 

,   68 
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§  403.  Designation  of  Parties  Respondent. 

It  is  the  duty  of  a  corporation  seeking  to  acquire  land 
by  eminent  domain  to  ascertain  the  state  of  the  title  so 
that  it  may  designate  in  its  petition  and  make  parties 
respondent  or  defendant  all  persons  or  corporations  hav- 
ing any  such  interest  in  the  property  sought  to  be  taken  as 
will  entitle  them  under  the  constitution  or  laws  of  the 
state  to  compensation  for  the  taking.54  What  constitutes 
such  interest  is  discussed  in  another  portion  of  this  work.55 
Of  course,  when  only  a  limited  easement  is  to  be  taken,  the 
owner  of  such  a  right  in  the  property  as  would  entitle  him 
to  compensation  if  the  fee  were  taken,  but  who  will  suffer 
no  interference  by  the  imposition  of  the  easement  proposed, 
need  not  be  made  a  party.56  When  property  held  in  trust 
is  taken  for  the  public  use  the  trustee  and  not  the  benefi- 
ciary should  be  made  a  party,57  and  when  the  land  desired 
belongs  to  a  minor,  the  guardian  and  not  the  minor  should 
be  designated.58  If  there  are  adverse  claims  to  the  prop- 
erty all  the  claimants  should  be  made  parties,59  but  if  the 
owners  or  claimants  are  unknown  and  cannot  be  ascer- 
tained the  land  is  not  thereby  exempt  from  the  exercise 

54.  Arkansas. — Hare  v.  Ft.  Smith,  parties.      State    v.    Lewis    County 

etc.,  R.  R.  Co.,  104  Ark.  187,  148  Court,  80  Wash.  417,  141  Pac.  906. 

S.  W.  1038.  55.  Supra,  §§  118-122  inc. 

Illinois.—  Sanitary      District     v.  56.  Allen  v.  Chicago,  176  111.  113, 

Pittsburgh,  etc.,  R.  R.  Co.,  216  111.  52  N.  B.  33. 

575,  75  N.  E.  248;  Chicago  v.  Pick,  57.  Alabama. —  Birmingham,    etc., 

251  111.  594,  96  N.  E.  539.  R.  R.  Co.  v.  Louisville,  etc.,  R.  R. 

Michigan.—  Chicago,    etc.,   R.   R.  Co.,  152  Ala.  422,  44  So.  679. 

Co.  v.  Sanford,  23  Mich.  418.  Georgia.—  Small  v.  Georgia,  etc., 

Missouri. — Anderson    v.    Pember-  R.  R.  Co.,  87  Ga.  602,  12  S.  E.  694. 

ton,  89  Mo.  61,  1  S.  W.  216;  Siefer  Massachusetts. —  Davis  v.  Charles 

v.  St.  Louis,  141  Mo.  1586,  43  S.  W.  River  Branch  R.  R.  Co.,  11  Cush. 

163.  506. 

Neoraska. — Gerrard     v.     Omaha,  Montana  — FotUs  v.  Cannon,  35 

etc.,   R.   R.   Co.,   14  Nebr.   270,   15  Mont.  424,  90  Pac.  162. 

N.  W.  231.  New  Jersey. —  State  v.  Orange,  32 

North  Carolina.—  Gamble  v.  Mc-  N.  J.  L.  49 ;  National  R.  R.  Co.  v. 

Crady,  75  N.  C.  509.  Easton,  etc.,  R.  R.  Co.,  36  N.  J.  L. 

South  Carolina. —  South  Carolina,  181. 
etc.,  R.  R.  Co.  v.  American  Tel.,  etc.,  58  Missouri  Pac.  R.  R.  Co.  v.  Car- 
Co.,  65  S.  C.  459,  43  S.  E.  970.  ter,   85   Mo.    448;    Charleston,    etc., 

Utah.—  Brigham  City  v.  Chase,  30  Bridge  Co.  v.  Comstock,  36  W.  Va. 

Utah  410,  85  Pac.  436.  263,  15  S.  E.  69. 

Vermont.—  Hagar  v.  Brainerd,  44  59.  Wade  v.  Hennessy,  55  Vt.  207 ; 
Vt.  294.  Charleston,  etc.,  Bridge  Co.  v.  Corn- 
Persons  whose  interest  does  not  stock,  36  W.  Va.  263,  15  S.  E.  69. 
appear  of  record  need  not  be  made 
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of  the  power  of  eminent  domain ;  the  land  itself  should  be 
described  in  the  petition  and  the  "owners  unknown " 
should  be  made  parties  and  served  on  by  publication.60 

§  404.  Effect  of  Failure  to  Designate  Parties  Correctly. 

It  is  generally  held  that,  when  the  condemnation  of  land 
is  effected  by  judicial  decree,  failure  to  designate  in  the 
petition  and  to  make  a  party  respondent  the  owner  of  any 
interest  in  the  land  taken  whose  title  appears  of  record 
or  is  otherwise  ascertainable  on  reasonable  inquiry 
renders  the  proceedings  ineffectual  to  transfer  such 
interest  to  the  condemning  party,61  but  does  not  invalidate 
the  entire  proceedings  or  affect  the  validity  of  the 
taking  of  other  interests,  the  owners  of  which  were 
properly  designated  and  made  parties.62  When,  however, 
the  interests  in  the  property  are  undivided,  failure  to  des- 
ignate and  make  parties  of  all  the  co-tenants  invalidates  the 
taking  of  the  property  so  held  or  of  any  undivided  interest 
therein,63  and  in  some  jurisdictions  it  is  held  that  condemna- 
tion proceedings  are  an  entirety,  and  if  void  as  to  one  inter- 
est, divided  or  undivided,  by  reason  of  failure  to  make  its 
holder  a  party,  are  void  as  to  all  others.64 

The  misjoinder  of  an  improper  or  unnecessary  party  is 
not  a  ground  for  dismissing  the  petition  even  in  a  jurisdic- 
tion in  which  failure  to  join  all  necessary  parties  is  fatal 
to  the  entire  proceedings,  and  may  be  cured  by  dismissal 
as  to  the  party  improperly  joined.65 

60.  Sief erer  v.  St.  Louis,  141  Mo.  New  Jersey. —  National  R.  R.  Co. 
586,  43  S.  W.  163.  v.     Easton,     etc.,     R.     R.     Co.,     36 

61.  Supra,  §  21.  N.  J.  L.  181. 

62.  Alabama, —  New  Orleans,  etc.,  Texas.—  Houston,  etc.,  R.  R.  Co. 
R.  R.  Co.  v.  Southern,  etc.,  Tel.  Co.,  v.  Postal  Tel.  Cable  Co.,  18  Tex. 
53  Ala.  211.  Civ.  App.  502,  45  S.  W.  179. 

Arkansas.—  Hare    v.    Ft.    Smith,  Washington.—  State       v.       King 

etc.,  R.  R.  Co.,  104  Ark.  187,  148  County  Court,  31  Wash.  445,  72  Pac. . 

S.  W.  1038.  89. 

Connecticut.—  Stevens  v.  Norfolk,  63.  Morgan's  Louisiana,  etc.,  S.  S. 

46  Conn.  227.  Co.  v.  Bourdier,  McGloin  (La.)  232 ; 

Illinois. —  Bowman  v.  Venice,  etc.,  Grand  Rapids,   etc.,   R.   R.    Co.   v. 

R.  R.  Co.,  102  111.  459;   St.  Louis,  Alley,  34  Mich.  16. 

etc.,  R.  R.  Co.  v.  Postal  Tel.  Cable  64.  Brush  v.  Detroit,  32  Mich.  43 ; 

Co.,|  173    111.    508,    51    N.    B.    382;  Anderson  v.  Pemberton,  89  Mo.  61 

Illinois  Cent.  R.  R.  Co.  v.  Normal,  1  S.  W.  216. 

175  111.  562,  51  N.  E.  781 ;  Indiana,  65.  Missouri  Pac.  R.  R.  Co.  v.  Car- 

etc,  R.  R.  Co.  v.  Conness,  184  111.  ter,  85  Mo.  448. 
178,  56  N.  E.  402. 
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§  405.  Service  of  Process. 

After  the  petition  for  condemnation  has  been  duly  filed 
and  the  owners  of  the  land  have  been  designated  as  parties 
respondent,  the  next  step  is  to  get  the  respondents  into 
court,  since  under  the  judicial  method  of  condemnation 
there  must  be  both  a  petition  filed  and  process  served  to 
give  the  court  jurisdiction  of  the  subject  matter  of  the  tak- 
ing and  of  the  person  of  the  owner.66    The  constitutional 
requirements  in  regard  to  notice  to  the  land-owners  are 
described  in  another  chapter  of  this  work ; 67  in  brief  it  may- 
be said  that,  while  there  is  no  constitutional  right  to  notice 
of  the  proceedings  in  which  the  right  to  condemn  is  adjudi- 
cated, notice  must  be  given  to  the  landowners  before  dam- 
ages are  assessed  so  that  they  may  be  heard  upon  the 
question  of  damages;  but  personal  service  of  notice  is 
not  necessary,  at  any  rate  in  the  case  of  nonresidents,  and 
constructive  service  by  publication  or  otherwise  satisfies 
the  requirements  of  the  constitution.    In  most  jurisdictions 
it  is  held  that  if  the  statute  does  not  in  terms  either  require 
or  dispense  with  service  of  notice  the  courts  will  if  possible 
read  such  requirement  into  the  statute;  in  a  few  states  a 
statute  authorizing  the  exercise  of  eminent  domain  which 
does  not  in  terms  require  notice  to  the  land-owners  is  uncon- 
stitutional. 

The  provisions  of  the  statutes  in  respect  to  service  of  pro- 
cess may  be  and  frequently  are  more  than  sufficient  to  fulfil 
the  bare  requirements  of  the  constitution  as  to  notice,  and 
such  as  they  are  must  be  rigidly  complied  with.  Process 
prepared  and  served  upon  each  respondent  in  the  manner 
provided  by  law  is  a  condition  precedent  to  the  jurisdiction 
of  the  court  over  him  and  his  property,  and  in  the  absence 
of  such  notice  the  proceedings  are  of  no  effect,68  even 

66.  Chicago  Great  Western  R.  R.  Illinois.— Wood  v.  Highway  Corn- 
Co.    v.   Kemper,    256   Mo.    279,   166      missioners,  62  111.  391. 

S.  W.  291.  Iowa. — Gammell     v.     Potter,     2 

67.  Supra,  §§  336-338  inc.  Clarke  562. 

68.  Alabama.—  Barnett  v.  State,         Louisiana.—  Morgan's,  etc.,  Co.  v. 
15  Ala.  829.  Bourdier,  1  McGloin  232. 

Arkansas.—  Cairo,  etc.,  R.  R.  Co.  Maine. — Ware  v.  Penobscot  County 

v.  Trout,  32  Ark.  17.  Commissioners,  38  Me.  492. 

'  California.—  Silva  v.   Garcia,   65  Massachusetts.—  Stone  v.  Boston, 

Cal.  591,  4  Pac.  628.  2  Metc-  22°- 

Florida. —  Jacksonville,  etc.,  R.  R. 
Co.  v.  Adams,  27  Fla.  443,  9  So.  2. 
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if  the  owner  has  actual  knowledge  of  the  proceedings,69 
although,  if  the  owner  has  actual  knowledge  the  courts 
will  be  inclined  to  be  less  vigilant  in  protecting  his  rights 
than  if  his  failure  to  appear  is  due  to  his  being  wholly 
unaware  that  his  land  is  being  taken  for  public  use.70  If 
the  statute  requires  personal  service  in  every  instance,  one 
whose  identity  is  unknown  and  so  cannot  be  notified  is  not 
bound  by  the  judgment.71  If  service  is  on  an  agent,  his 
authority  must  be  shown.72 

The  courts  are  not  inclined  to  be  as  rigid  in  their  require- 
ments as  to  the  form  of  notice  as  they  are  in  the  matter 
of  service,  and  if  a  notice  sufficiently  warns  the  land-owner 
that  a  designated  portion  of  his  land  is  to  be  taken  by 
eminent  domain  the  proceedings  will  not  be  invalidated  for 
purely  formal  defects  in  the  phraseology  of  the  notice.73 
The  notice  need  not  contain  a  minute  description  of  the  land 
sought  to  be  taken;  it  is  enough  if  it  makes  clear  in  a 


Michigan. —  Osborne  v.  Detroit,  32 
Mich.  282. 

Minnesota. —  Lohman  v.  St.  Paul, 
etc.,  R.  R.  Co.,  18  Minn.  174;  Min- 
neapolis, etc.,  R.  R.  Co.  v.  Kanne, 
32  Minn.  174,  19  N.  W.  975. 

Mississippi. —  New  Orleans,  etc., 
R.  R.  Co.  v.  Frederick,  46  Miss.  1. 

Nebraska. —  Trester  v.  Missouri 
Pae.  Ry.  Co.,  33  Nebr.  171,  49  N.  W. 
1110. 

New  York. —  People  v.  Kniskern, 
54  N.  T.  52. 

Oklahoma. — Aldredge  v.  School 
District,  10  Okl.  694,  65  Pac.  96. 

Oregon. —  Thurman  v.  Multnomah 
County,  70  Ore.  401,  140  Pac.  626, 
141  Pac.  1015. 

Pennsylvania. — Appeal  of  Central 
R.  R.  Co.,  102  Pa.  38. 

Texas.—  Llano  County  v.  Scott,  2 
Tex.  Civ.  App.  408;  Crawford  v. 
Frio  County  (Tex.  Civ.  App.),  153 
S.  W.  388. 

In  Kansas  it  was  held  that  the 
proceedings  were  not  void,  but  the 
railroad  company  was  liable  for 
damages  caused  by  its  failure  to 
give  notice.  Chicago,  etc.,  Ry.  Co. 
v.  Griesser,  48  Kan.  663,  29  Pac. 
1082.     But   see   Kansas   City,    etc., 


Ry.  Co.  v.  Fisher,  53  Kan.  512,  36 
Pac.  1004. 

69.  Crawford  v.  Frio  County 
(Tex.  Civ.  App.),  153  S.  W.  388. 

70.  Peters  v.  Griffee,  108  Ind.  121, 
8  N.  E.  727;  Sumner  v.  Oxford 
County,  37  Me.  112. 

71.  Charleston,  etc.,  Ry.  Co.  v. 
Hughes,  105  Ga.  1,  30  S.  E.  972,  70 
Am.  St.  Rep.  17;  Sharp  v.  Johnson, 
4  Hill  (N.  T.)  92,  40  Am.  Dec.  259. 

72.  Southern  Indiana  Ry.  Co.  v. 
Indianapolis,  etc.,  Ry.  Co.,  168  Ind. 
360,  81  N.  E.  65,  13  L.  R.  A.  (N.  S.) 
197. 

73.  A  condemnation  will  not  be 
defeated  because  of  an  immaterial 
variance  in  the  route  as  fixed  and 
as  it  appeared  in  the  notice,  or  for 
manifestly  clerical  mistakes  in  the 
notice,  Eastern  Oregon  Land  Co.  v. 
Willow  River,  etc.,  Irrigation  Co., 
204  Fed.  516,  or  by  reason  of  erro- 
neous surplusage,  Kansas  City  v. 
Woerishoeffer,  249  Mo.  1,  155  S.  W. 
779,  or  for  a  mistake  in  the  middle 
initial  of  the  owner,  when  it  ap- 
pears from  the  record  that  service 
was  actually  made  on  the  right 
man.  Illinois  Central  R.  R.  Co.  v. 
Hasenwinkle,  232  111.  224,  83  N.  E 
815,  15  L.  R.  A.  (N.  S.)  129. 
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general  way  what  is  meant.74  "When  the  statute  does  not 
specify  the  length  of  time  that  must  elapse  between  the 
service  of  notice  and  the  hearing,  the  courts  will  require  a 
reasonable  time.75  It  has  been  held  that  when  the  statute 
specifies  the  time,  the  proceedings  are  valid  although  the 
notice  calls  for  a  hearing  within  a  shorter  period,  for  the 
court,  having  acquired  jurisdiction,  by  granting  a  continu- 
ance of  the  hearing  for  the  requisite  time  may  cure  the 
irregularity.76 

Failure  to  notify  one  owner  invalidates  the  proceedings 
only  as  to  him;  one  person  cannot  complain  because  another 
has  received  no  notice  ;77  and  the  party  seeking  to  condemn 
the  lands  cannot  take  advantage  of  its  own  wrong  and  have 
the  proceedings  set  aside  because  it  has  given  the  owners 
no  notice.78 


§  406.  Insufficiency  of  Service  Cured  by  Appearance. 

It  is  well  settled  that  an  owner  of  land  sought  to  be 
taken,  who  has  not  received  the  notice  of  the  proceedings 
required  by  statute  or  upon  whom  process  has  not  been 
served  in  the  manner  provided  by  law,  by  appearing  before 
the  court  or  board  with  which  the  petition  was  filed,  waives 
the  defect  in  the  service,  and  the  tribunal  in  question 

74.  Iowa. — Lower  v.  Chicago,  etc.,  75.  Baltimore  Belt  R.  K.  Co.  v. 

E.  B,  Co.,  59  Iowa  563,  13  N.  W.  Baltzell,    75    Md.    94,    23    Atl.    74. 

718.  Seven  days  was  held  a  reasonable 

Maryland. —  Baltimore    v.    Little  time   in   Belfast   Academy   v.    Sal- 
Sisters  of  the  Poor,  56  Md.  400.  mund,  11  Me.  109.    See  also  Boiler 

Michigan. —  Detroit  v.  Beecher,  75  v.  Holly,  176  TJ.  S.  398,  44  L.  ed. 

Mich.  454,  42  N.  W.  986,  4  L.  B.  A.  520. 

813.  76.  Bowman  v.  Venice,  etc.,  R.  B. 

Minnesota.— Wilkin   v.   St.   Paul,  Co.,  102  111.  472.     But  see  contra, 

etc.,    B.    B.    Co.,    16    Minn.    271 ;  Stanford  v.  Worn,  27  Cal.  171. 

Kushke  v.  St.  Paul,  45  Minn.  225,  47  77.  Connecticut.—  Ives     v.     Bast 

N.  W.  786.  Haven,  48  Conn.  272. 

Hew  Jersey. —  State  v.  Elizabeth,  Massachusetts. — Commonwealth  v. 

32  N.  J.  L.  357 ;  State  v.  Plainfleld,  Weiher,    3    Mete.    445 ;    Nichols    v. 

41  N.  J.  L.  138.  Salem,  14  Gray  490. 

New  York.—  In  re  Albany  St.,  6  Minnesota.— Weir  v.  St.  Paul,  etc., 

Abb.  Pr.  273.  E-  &■  Co->  18  Minn.  155. 

Virginia. —  Nash  v.  Upper  Appo-  New  Hampshire. — Knox  v.  Epsom, 

mattox  Co.,  5  Gratt.  332.  56  N.  H.  14. 

But  if  the  notice  fails  to  describe  Pennsylvania. —  In  re   Pennsburg 

the  land  at  all  it  is  void.     Union  Alley,  12  Pa.  Co.  Ct.  213,  and  see 

Terminal  By.  Co.  v.  Kansas  City,  supra,  §  338. 

etc.,  By.  Co.,  9  Kan.  App.  281,  60  78.  Haskell  v.  Bristol  Co.  Commis- 

Pac.  541.  sioners,  9  Gray  (Mass.)  341. 
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acquires  jurisdiction  over  him  and  his  property.79  If  how- 
ever the  tribunal  has  no  jurisdiction  of  the  subject-matter, 
the  owner  merely  by  appearing  and  answering  does  not 
waive  his  right  to  object  to  the  jurisdiction  even  in  a  col- 
lateral proceeding;80  but  if  he  appears  and  accepts  the 
award  he  is  estopped  to  set  up  even  so  fundamental  a 
defect  as  that  the  statute  under  which  the  taking  was  made 
was  unconstitutional  in  not  providing  for  sufficient  notice.81 
An  owner  who  appears  specially  for  the  purpose  of  pro- 
testing that  he  has  not  been  properly  notified  does  not  waive 
the  flaw  in  the  notice,82  and  if  he  sets  up  want  of  notice 
and  other  grounds  of  defense  as  well,  it  is  not  a  general 
appearance  and  does  not  amount  to  waiver.83  But  if,  while 
still  protesting,  the  owner  declines  further  time  and  pro- 
ceeds with  the  trial,  he  will  be  held  to  have  waived  the 
objection  in  regard  to  the  notice.84  Appearance,  to  con- 
stitute a  waiver,  must  be  formal  and  deliberate  and  a  casual 


79.  United  States. —  Great  Falls 
Mfg.  Co.  v.  Atty.-Gen.,  124  U.  S.  581, 
31  L.  ed.  527. 

Alabama—  State  v.  Still,  178  Ala. 
442,  59  So.  628. 

Arkansas. — Ex  parte  Reynolds,  52 
Ark.  330,  12  S.  W.  570. 

California. —  Kimball  v.  Alameda 
County,  46  Cal.  19. 

Connecticut. — Ives  v.  East  Haven, 
48  Conn.  272. 

Georgia. —  Green  v.  Reeves,  80  Ga. 
805,  6  S.  E.  865. 

Illinois. —  McManus  v.  McDon- 
ough,  107  111.  95. 

Indiana. —  Smith  v.  Alexander,  24 
Ind.  454. 

Kansas. —  Akin  v.  Eiley  County, 
36  Kan.  170,  13  Pac.  2. 

Massachusetts. —  New  Salem,  Pe- 
titioner, 6  Pick.  470;  Hancock  v. 
Boston,  1  Mete.  122. 

Michigan. —  Dunning  v.  Drain 
Commissioner,  44  Mich.  518,  7  N.  W. 
239. 

Minnesota. —  Rheiner  v.  Union 
Depot,  etc.,  Co.,  31  Minn.  289,  17 
N.  W.  623. 

Missouri. —  Union  Depot  Co.  v. 
Frederick,  117  Mo.  138,  21  S.  W. 
1118,  1130;  Chicago  Great  Western 
R.  R.  Co.  v.  Kemper,  256  Mo.  279, 
166  S.  W.  291 ;  Kirkwood  v.  Cronin, 
259  Mo.  207,  168  S.  W.  674. 


New  Hampshire. — Peavey  v.  Wolf- 
borough,  37  N.  H.  286. 

New  York. —  Dyckman  v.  New 
York,  1  Seld.  434;  Orange  v.  Ells- 
worth, 98  App.  Div.  275;  Long 
Island  R.  R.  Co.  v.  Bennett,  10  Hun 
91, 

North  Carolina. —  Little  v.  May,  3 
Hawks  599;  Luther  v.  Buncombe 
County  Commissioners,  164  N.  C. 
241,  80  S.  E.  386. 

Pennsylvania. —  Be  Cambria 
Street,  75  Pa.  357. 

Rhode  Island. —  Tingley  v.  Provi- 
dence, 9  R.  I.  388. 

Virginia. —  Bernard  v.  Brewer,  2 
Wash.  76;  Meure  v.  Falconer,  10 
Gratt.  12. 

80.  Southern  Kansas  By.  Co.  v. 
Vance  (Tex.  Civ.  App.),  155  S.  W. 
696,  and  see  infra,  §  425. 

81.  Sterritt  v.  Young,  14  Wyo.  146, 
82  Pac.  946,  4  L.  R.  A.  (N.  S.)  169, 
116  Am.  St.  Rep.  994. 

82.  Copeland  v.  Packard,  16  Pick. 
(Mass.)  217;  State  v.  Jersey  City, 
25  N.  J.  L.  309 ;  Cruger  v.  Hudson 
River  R.  R.  Co.,  12  N.  Y.  190. 

83.  Kanne  v.  Minneapolis,  etc.,  R. 
R.  Co.,  33  Minn.  419,  23  N.  W.  854. 

84.  Barre  Turnpike  v.  Appleton,  2 
Pick.   (Mass.)  430. 
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meeting  of  the  commissioners  and  the  owner  upon  the 
land  does  not  of  itself  effect  a  waiver  of  notice.85 

When  there  is  a  real  flaw  in  the  notice,  the  owner  is 
justified  in  refusing  to  appear,  and  a  subsequent  removal 
of  the  defect  after  the  owner  has  lost  substantial  rights 
by  treating  the  proceedings  as  invalid  will  not  cure  the 
invalidity  of  the  taking.86  It  almost  goes  without  saying 
that  a  total  failure  to  give  notice  is  not  cured  by  the  failure 
of  the  owner  to  appear  and  object  to  the  taking.87 

§  407.  Necessity  of  Pleadings  by  Respondent. 

It  appears  to  be  the  rule  in  most  jurisdictions  in  which 
condemnation  is  effected  by  judicial  proceedings,  that  after 
the  owner  of  the  land  sought  to  be  taken  has  been  made  a 
party  respondent  and  duly  served  with  process,  he  is  not 
obliged  or  even  permitted  to  file  any  answer  or  other  plead- 
ing in  order  to  entitle  him  to  be  heard,  at  any  rate  upon 
the  question  of  damages.88  It  is  held  however  in  at  least 
one  state  that  the  owner  has  no  standing  in  court  for  any 
purpose  unless  he  makes  an  appearance  by  either  demurrer 
or  answer;89  but  that  the  only  effect  of  his  failure  to  appear 

85.  Minneapolis,  etc.,  B.  E.  Co.  v.  v.  Hopkins,  90  111.  318;  Henry  v. 
Kanne,  32  Minn.  174,  19  N.  W.  975.      Centralia,  etc.,  E.  E.  Co.,  123  111. 

86.  Bridwell  v.  Gate  City  Termi-      264,  12  N.  E.  744. 

nal  Co.,  127  Ga.  520,  56  S.  E.  624,         Iowa. —  Corbin  v.  Wisconsin,  etc., 
10  L.  E.  A.  (N.  S.)  909.  E.  E.  Co.,  66  Iowa  269,  23  N.  W. 

87.  Thus    in   Moore   v.    North   &      662. 

South  Carolina  Ey.   Co.,  94  S.   C.  Louisiana. —  New  Orleans,  etc.,  E. 

243,  77  S.  E.  926,  it  was  held  that  E.  Co.  v.  McNeely,  47  La.  Ann.  1298, 

if  a  railroad  company  fails  to  give  17  So.  798. 

the  owner  thirty  days'  notice,  fail-  Minnesota. —  Sheldon    v.    Minne- 

ure  of  the  owner  to  give  the  com-  apolis,  etc.,  E.  E.  Co.,  29  Minn.  318, 

pany  notice  of  his  refusal  to  con-  13  N.  W.  134. 

sent,    as   prescribed   by   law   when  Missouri. — Chicago,  etc.,  E.  E.  Co. 

objection   to   the   taking   is   to   be  v.  Baker,  102  Mo.  553,  15  S.  W.  64. 

made,   does   not   validate  the  pro-  North  Carolina. — Carolina  Central 

ceedings.  E.  E.  Co.  v.  Love,  81  N.  C.  434. 

88.  United  States. —  Chicago  v.  Washington. — State  v.  Lewis,  42 
Chicago,  etc.,  E.  E.  Co.,  166  V.  S.  Wash.  672,  85  Pac.  669 ;  Postal  Tel. 
226,  41  L.  ed.  979.  Cable  Co.   v.   Northern  Pacific  Ey. 

Arkansas.— Bentonville  E.  E.  Co.  Co.,    211    Fed.    824     (Washington 

v.  Stroud,  45  Ark.  278;  St.  Louis,  law). 

etc.,   Ey.  Co.  v.  B.  Faisst  Co.,  99         89.  Yellowstone  Park  E.  E.  Co.  v. 

Ark.  61,  137  S.  W.  815.  Bridger  Coal  Co.,  34  Mont.  545,  87 

Colorado.—  Denver,  etc.,  E.  E.  Co.  Pac.  963,  115  Am.  St.  Eep.  546,  9 

v.  Griffith,  17  Colo.  598,  31  Pac.  171.  Ann.  Cas.  470. 

Illinois. —  Chicago,  etc.,  E.  E.  Co. 


§  408       Condemnation  by  Judicial  Proceedings.  1081 

and  plead  is  to  shut  him  out  from  participating  in  the  pro- 
ceedings, and  the  court,  in  spite  of  his  default,  must  pass 
upon  both  the  validity  of  the  taking  and  the  amount  of 
compensation  under  the  procedure  and  in  accordance  with 
the  standard  prescribed  by  statute.90  Under  either  rule 
the  owner  is  entitled  to  recover  damages  to  his  remaining 
land  without  specially  alleging  them  in  an  answer,  cross- 
petition  or  other  pleading.91 

In  some  jurisdictions,  while  the  owner  does  not  forfeit 
his  right  to  be  heard  upon  the  question  of  damages  by 
failing  to  file  an  answer,  it  is  thought  to  be  the  better  prac- 
tice, if  not  absolutely  necessary,  for  the  respondent  to  set 
up  by  answer  any  objections  to  the  validity  of  the  attempted 
taking  not  appearing  on  the  face  of  the  petition.92  In  such 
states,  if  the  respondent  files  an  answer,  no  defense  not 
pleaded  can  be  relied  upon,93  while  in  states  in  which  the 
filing  of  an  answer  is  not  considered  good  practice,  an 
answer  does  not  limit  the  burden  which  the  petitioner  is 
bound  to  sustain  of  establishing  in  every  particular  its  right 
to  condemn.94 

§  408.  Adjudication  of  the  Right  to  Condemn. 

It  is  the  usual  practice  in  the  states  in  which  condemna- 
tion is  effected  by  judicial  proceedings  for  a  hearing 
to  be  held  at  which  the  petitioner  is  called  upon  to  establish 
its  right  to  condemn  the  land  described  in  the  petition, 
before  any  action  is  taken  toward  appointing  commission- 
ers,  or  sending   the   case   to   a   jury  to   determine   the 

90.  Yellowstone  Park  R.  R.  Co.  v.  But  see  Bentonville  R.  R.  Co.  v. 
Bridger  Coal  Co.,  34  Mont.  545,  87  Stroud,  45  Ark.  278,  and  Fayette- 
Pac.  963,  115  Am.  St.  Rep.  546,  9  ville,  etc.,  R.  R.  Co.  v.  Hunt,  51 
Ann.  Cas.  470,  and  see  also  Reed  Ark.  330,  11  S.  W.  418,  holding  that 
Orchard  Co.  v.  Yolo  County,  19  Cal.  if  an  owner  claims  special  damages, 
App.  648,  128  Pae.  9.  This  rule  he  must  set  them  up  in  an  answer, 
would  not  apply  in  the  states  in  92.  Bennett  v.  Marion,  106  Iowa 
which  the  owner  has  the  burden  628,  76  N.  W.  844;  St.  Joseph  Ter- 
of  proof  in  establishing  damages.  minal  R.  R.  Co.  v.  Hannibal,  etc., 
See  infra,  §  432.  R-  B-  Co.,  94  Mo.  535,  6  S.  W.  691; 

91.  Bloomington  v.  Miller,  84  111.  Bridal  Veil  Lumbering  Co.  v.  John- 
621 ;  Illinois  Western  Extension  R.  son,  25  Ore.  105,  34  Pac.  1026 ;  Bal- 
R.  Co.  v.  Mayrand,  93  111.  591 ;  Shel-  timore,  etc.,  R.  R.  Co.  v.  Pittsburgh, 
don  v.  Minneapolis,  etc.,  R.  R.  Co..  etc.,  R.  R.  Co.,  17  W.  Va.  812. 

29  Minn.  318,  13  N.  W.  134;  Yellow-  93.  Mason  v.  Iowa  Central  R.  R. 

stone  Park  R.  R.  Co.  v.  Bridger  Coal  Co.,  131  Iowa  468,  109  N.  W.  1. 

Co.,  34  Mont.  545,  87  Pac.  963,  115  94.  Reed  v.  Ohio,  etc.,  R.  R.  Co., 

Am.  St.  Rep.  546,  9  Ann.  Cas.  470.  126  111.  48,  17  N.  E.  807. 
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compensation  or  damages  to  be  awarded.  Such  a  hearing, 
as  it  involves  only  questions  of  law,  is  held  by  the  court  sit- 
ting without  a  jury.95  The  owners  of  the  land  which  it  is 
sought  to  condemn  have  no  constitutional  right  to  be  heard 
at  this  stage  of  the  proceedings,96  and  in  some  states  the 
adjudication  of  the  right  to  condemn  is  ex  parte  and  more 
of  the  nature  of  an  inquest  than  a  trial.97  In  such  case  of 
course  the  owner  is  not  bound  by  the  adjudication  and, 
unless  he  can  reopen  the  question  at  a  later  stage  in  the 
proceedings,  may  attack  the  validity  of  the  condemnation 
in  collateral  actions.98  In  its  more  characteristic  form 
however,  the  adjudication  of  the  right  to  condemn  is  made 
only  after  a  hearing  at  which  the  owner  is  entitled  to  be 
represented,  and  is  the  appropriate,  and,  if  the  court  has 
jurisdiction  of  the  subject  matter,  the  only  occasion  for 
contesting  the  validity  of  the  taking. 

At  such  hearing  the  petitioner  has  the  burden  of  estab- 
lishing the  truth  of  the  allegations  of  its  petition,  so  far 
as  they  are  not  purely  formal.  It  accordingly  must  show 
that  it  has  strictly  complied  with  every  condition  to  the 
exercise  of  eminent  domain  prescribed  by  the  constitution 
and  the  statutes  of  the  state ;"  that  the  use  for  which  the 

95.  Alabama. —  London  v.  Sample         Delaware. —  Elbert    v.    Scott,    90 
Lumber  Co.,  91  Ala.  606,  8  So.  281.      Atl.  587. 

Illinois. —  O'Hare  v.  Chicago,  etc.,  Florida. — Florence,  etc.,  R.  R.  Co. 

R.  R.  Co.,  139  111.  151,  28  N.  E.  923.  v.  Bear,  43  Fla.  319,  31  So.  287. 

Maryland. —  New  Central  Coal  Co.  Louisiana. —  Jefferson     v.      Dela- 

v.  George's  Creek  Coal  &  Iron  Co.,  chaise,  22  La.  Ann.  26. 

37  Md.  537.  Michigan. —  Kroop  v.  Forman,  31 

Michigan.—  Manistee,  etc.,  R.  R.  uich.  144 ;  Toledo,  etc.,  R.  R  Co  v. 

Co.    v.    Fowler,    73    Mich.    217,    41  Munson>  57  Mlch-  42,  23  N.  W.  455. 

N.  W.  261.  Missouri. —  St.   Louis  v.   Gleason, 

Missouri.—  Savannah  v.  Hancock,      gg  Mo  g7  u  g>  w  g3  Mq 

91  Mo.  54,  3  S.  W.  215.  lg  g   w   34g 

96.  Supra,  § 333.  Vew  yorlc.__In  re  Lockport,  etc., 
97   Kaw  Valley  Drainage  District      R<  R  c      ^  N  y  ^    jfP      •        > 

T."  J™?1!^^    C°"    108      law,  153  APP.  Div.  343,  137  N.  Y. 


C.  C.  A.  393,  186  Fed.  315, 


Supp.  1076. 


II   iwLVJ-Hare  v.  Ft.  Smith,  „  Oregon.-  Thurman  ;  Multnomah 

etc.,  R.  R.  Co.,  104  Ark.  187,  148  Cmmty,  70 Ore.  401,  140  Pac.  626, 

S.W.1038.  141  Pac.  1015. 

California.—  Ventura    County    v.  Pennsylvania.—  Johnston  v.  Dela- 

Thompson,  51  Cal.  577.  ™*re'  etc-  R-  R-  Co-  245  p*-  338,  91 

Colorado.—  Colorado  Fuel  &  Iron  Atl.  618. 

Co   v.  Four  Mile  Ry.  Co.,  29  Colo.  South    Dakota.—  Illinois    Central 

90  06  Pac  902  R-    R-    Co-    v-    East    sl°ux    Falls 
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land  is  sought  to  be  taken  is  public;1  that  the  petitioner 
has  been  authorized  by  the  legislature  to  exercise  the  power 
of  eminent  domain  or  falls  within  the  class  authorized  to 
exercise  the  power  ;2  and,  in  such  jurisdictions  as  treat  the 
necessity  of  the  use  as  a  judicial  question,  that  the  land 
sought  to  be  taken  is  necessary  for  the  public  use,  to  the 
extent,  at  least,  of  making  out  a  prima  facie  case.3  It  has 
been  held  however  that  when  the  municipal  authorities  have 
declared  that  it  is  necessary  that  a  public  way  be  opened, 
the  burden  of  proof  that  it  is  not  in  the  public  interest 
is  on  the  landowner.4 

§  409.  Defenses — Lack  of  Valid  Franchise  from  Munic- 
ipal Authorities. 

When  it  is  necessary,  in  order  to  construct  a  public 
improvement  in  accordance  with  law,  not  only  to  take  pri- 
vate property  rights  by  eminent  domain,  but  to  secure  a 
franchise  from  the  municipality  in  which  the  improvement 
is  to  be  located  as  well,  as  is  frequently  the  case  when 
wires,  pipes  or  rails  of  such  character  as  to  constitute  a 
servitude  additional  to  the  easement  of  a  public  highway 
are  laid  in  a  highway  in  which  the  public  has  only  an  ease- 
ment, it  is  no  defense  to  a  petition  for  the  condemnation 

Quarry  Co.,  33  S.  D.  63,  144  N.  W.  terworks  v.  Drlnkhouse,  92  Cal.  528, 

724.  28  Pac.  681. 

Texas. —  Reitzer  v.  Medina  Valley  Illinois. —  Chicago    v.     Lehmann, 

Irrigation  Co.  (Tex.  Civ.  App.),  155  262  111.  468,  104  N.  E.  829. 

S.  W.  380 ;  Southern  Kansas  Ry.  Co.  Louisiana. —  Jefferson,  etc.,  R.  R. 

v.  Vance  (Tex.  Civ.  App.),  155  S.  W.  Co.  v.  Hazeur,  7  La.  Ann.  182. 

696.  Montana. —  Northern    Pacific   Ry. 

West  Virginia. —  Fork  Ridge  Bap-  Co.  v.  MeAdow,  44  Mont.  547,  121 

tist  Cemetery  Association  v.  Redd,  Pac.  473. 

33  W.  Va.  262,  10  S.  E.  405.  New   York. —  Long  Island  R.   R. 

1.  Webb  v.  Lucas,  125  Minn.  403,  Co.  v.  Sherwood,  205  N.  Y.  1,  98 
147  N.  W.  273 ;  St.  Louis  v.  Frank,  N.  E.  169. 

78  Mo.  41 ;   Illinois  Central  R.  R.  Pennsylvania. — Robinson  v.  Penn- 

Co.  v.  East  Sioux  Falls  Quarry  Co.,  sylvania  R.  R.  Co.,  161  Pa.  561,  29 

33  S.  D.  63,  144  N.  W.  724.  Atl.  268. 

2.  Boyd  v.  Logansport,  etc.,  Trac-  South  Dakota.—  Illinois  Central 
tion  Co.,  161  Ind.  587,  69  N.  E.  398,  2  R.  R.  Co.  v.  East  Sioux  Falls 
St.  Ry.  Rep.  193 ;  Morrison  v.  In-  Quarry  Co.,  33  S.  D.  63,  144  N.  W. 
dianapolis,  etc.,  Ry.   Co.,   166  Ind.  724. 

511,  76  N.  E.  961,  9  Ann.  Cas.  587 ;  Wisconsin.— Wisconsin  Central  R. 

Matter  of  City  of  Buffalo,  64  N.  T.  B.  Co.  v.  Cornell  University,  52  Wis. 

547;  Illinois   Central  R.   R.   Co.  v.  537,  8  N.  W.  491. 

East   Sioux   Falls   Quarry   Co.,   33  4.  Weiss   v.   Louisville   Sewerage 

S.  D.  63,  144  N.  W.  724.  Commissioners,    152    Ky.    552,    153 

3.  California.— Spring  Valley  Wa-  S.  W.  967. 
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of  the  private  property  rights  of  the  abutting  owners 
that  the  municipal  franchise  has  not  been  granted,  unless 
the  statute  in  terms  requires  the  franchise  to  be  granted 
in  advance  of  the  taking,  as  the  courts  have  no  right  to 
dictate  to  the  corporation  making  the  improvement  the 
sequence  in  which  it  shall  proceed  with  the  different  steps 
necessary  for  establishment  of  its  right  to  its  location.5 
Similarly  it  is  held  in  some  jurisdictions  that  it  is  no  defense 
to  a  petition  for  the  taking  of  private  land  within  a  city  for 
a  railroad  that  the  railroad  corporation  has  not  secured 
permission  from  the  local  authorities  to  cross  the  streets 
that  it  will  be  necessary  to  cross.6  If  however  a  corporation 
seeking  to  occupy  a  street  has  no  legal  right  to  hold  the 
requisite  franchise,  or  its  franchise  has  expired,  it  is  open 
to  the  abutters  to  contest  the  right  of  the  corporation  to 
condemn  their  interests  in  the  street.7 

If  a  franchise  to  occupy  a  street  was  granted  by  a  munici- 
pal board  having  jurisdiction  of  the  subject  matter  and  is 
actually  being  exercised  by  the  petitioner,  the  owner  of 
property  sought  to  be  taken  cannot  defend  on  the  ground 
of  technical  flaws  in  the  procedure  by  which  the  franchise 
was  granted.  If  a  corporation  actually  has  a  franchise  to 
use  a  street,  it  need  not  show  that  the  franchise  is  held 
rightfully.8  The  validity  of  the  franchise  can  be  assailed 
in  such  case  only  in  proceedings  brought  directly  for  the 
purpose  by  the  state. 

When  land  is  taken  for  a  public  improvement  which 
requires  for  its  operation  the  granting  of  a  franchise  by 
several  different  cities  or  towns,  or  the  acquisition  of  land 

5.  California  Southern  R.  R.  Co.  ton  City  R.  R.  Co.,  153  N.  Y.  540, 
v.  Kimball,  61  Cal.  90 ;  Metropolitan      47  N.  B.  810. 

City  R.  R.  Co.  v.  Chicago  West  Di-  7.  Infra,  §  469,  and  see  also  Atchi- 

vlsion  R.  R.  Co.,  87  111.  317.  son  St.  Ry.   Co.   v.  Nave,   38  Kan. 

Contra,     Larson     v.     Minnesota  744,  17  Pac.  587,  5  Am.  St.  Rep.  800, 

Northwestern  El.  Ry.  Co.   (Minn.),  and    International    Lumber    Co.    v. 

154  N.  W.  948.  American  Suburbs  Co.,  119  Minn.  77, 

6.  Chicago  &  Western  Indiana  R.  137  N.  W.  395,  8  St.  Ry.  Rep.  588. 
R  Co.  v.  Dunbar,  100  111.  110;  8.  Thomas  v.  St.  Louis,  etc.,  Ry. 
Dowie  v.  Chicago,  etc.,  Ry.  Co.,  214  Co.,  164  111.  634,  46  N.  E.  8 ;  Bron- 
111.  49,  73  N.  E.  354.  See  however,  son  v.  Albion  Tel.  Co.,  67  Nebr.  Ill, 
contra,  Matter  of  Rochester  Electric  93  N.  W.  201,  60  L.  R.  A.  426,  8  Am. 
Ry.  Co.,  123  N.  Y.  351,  25  N.  E.  381 ;  Elect.  Cas.  177. 

Colonial  City  Traction  Co.  v.  Kings- 
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in  different  places,  an  owner  of  land  sought  to  be  taken 
which  lies  in  a  town  which  has  granted  the  franchise  or 
in  which  no  franchise  is  necessary  cannot  defeat  the  pro- 
ceedings by  alleging  that  the  corporation  has  not  secured 
the  franchises  or  land  in  other  places  which  will  be  neces- 
sary for  the  completion  and  operation  of  the  improvement.9 

§  410.  Defenses — Ultra  Vires — Lack  of  Authority. 

When  a  corporation  undertakes  to  exercise  eminent 
domain  for  a  particular  purpose  under  authority  of  a  gen- 
eral statute,  it  is  not  open  to  the  owner  of  land  sought  to 
be  taken  to  contest  the  proceedings  on  the  ground  that  the 
corporation,  by  the  terms  of  its  charter,  had  no  authority 
to  engage  in  the  business  for  which  the  land  was  desired.10 
Similarly  when  a  petition  for  condemnation  has  been  filed 
on  behalf  of  a  corporation  by  its  executive  officers,  the 
owner  of  the  land  sought  to  be  taken  cannot  raise  the  objec- 
tion that  the  directors  of  the  corporation  had  not  voted 
to  authorize  the  filing  of  the  petition.11 

9.  Alabama.—  Central  of  Georgia  N.  W.  538,  16  L.  R.  A.  371;  People 
Ry.  Co.  v.  Union  Springs,  etc.,  R.  R.  ex  rel.  Kunze  v.  Fort  Wayne  &  Elm- 
Co.,  144  Ala.  639,  39  So.  473,  2  wood  Railroad  Co.,  92  Mich.  522,  52 
L.  R.  A.  (N.  S.)  144.  N.  W.  1010,  16  L.  R.  A.  752;  Newell 

California. —  Vallejo,   etc.,   R.   R.  v.  Minneapolis,  etc.,  Railway  Co.,  35 

Co.  v.  Home  Savings  Bank,  24  Cal.  Minn.  112,  27  N.  W.  839 ;  Belcher's 

App.  166,  140  Pac.  974.  Sugar    Refining    Co.    v.    St.    Louis 

Colorado. —  Union  Pacific  R.  R.  Grain  Elevator  Co.,  101  Mo.  192,  13 
Co.  v.  Colorado  Postal  Tel.  Cable  S.  W.  822,  8  L.  R.  A.  801.  See  how- 
Co.,  30  Colo.  133,  69  Pac.  564,  97  ever  Sisters  of  Charity  v.  Morris  R. 
Am.  St.  Rep.  106.  R.  Co.,  84  N.  J.  L.  310,  86  Atl.  954, 

Maryland. —  Hyattsville  v.  Wash-  50  L.  R.  A.   (N.  S.)   236,  affirming 

ington,  etc.,  R.  R.  Co.,  122  Md.  660,  83  N.  J.  L.  132,  83  Atl.  487,  holding 

87  Atl.  828.  that  on  certiorari  the  court  may  in- 

Minnesota. —  Minnesota    Canal    &  quire  whether  condemnor  is  acting 

Power  Co.  v.  Pratt,  101  Minn.  197,  ultra  vires,  and  International  Lum- 

112  N.  W.  395,  11  L.  R.  A.   (N.  S.)  ber  Co.  v.  American   Suburbs   Co., 

105.  119  Minn.  77,  137  N.  W.  395,  8  St. 

Washington. —  State  em  rel.  Har-  Ry.  Rep.  588,  holding  that  an  abut- 

land  v.  Centralia-Chehalis  Electric  ting  owner  may  have  the  construc- 

Ry.  &  Power  Co.,  42  Wash.  632,  85  tion  of  a  street  railway  in  the  street 

Pac.  344,  7  L.  R.  A.   (N.  S.)   198.  enjoined  on  the  ground  that  the  con- 

Contra  — Wisconsin  Water  Co.  v.  struction  of  a  street  railway  by  the 

Winaus,  85  Wis.  26,  54  N.  W.  1003,  defendant  was  ultra  vires. 
20  L.  R.  A.  662,  39  Am.   St.  Rep.  11.  Tennessee  Coal,  Iron  &  R.  R. 

813.  Co.   v.    Birmingham    Southern   Ry. 

10.  Nichols  v.  Ann  Arbor  &  Tpsi-  Co.,  128  Ala.  526,  29  So.  455. 
lanti  St.  Ry.  Co.,  87  Mich.  36L  49 
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§  411.  Defenses— Invalidity  of  Petitioner's  Charter— 
De  Facto  Corporations. 

It  is  well  settled  as  a  proposition  of  general  law  that 
when  an  association  of  persons  have  made  a  colorable 
attempt  to  incorporate  themselves  under  a  law  which 
authorizes  incorporation,  and  have  actually  exercised  the 
corporate  franchise  thus  assumed,  such  association  will  be 
treated  as  a  corporation  de  facto,  and  its  corporate  exist- 
ence cannot  be  attacked  in  any  litigation  to  which  it  is  a 
party  except  in  a  quo  warranto  or  other  proceeding  brought 
by  the  state,  directly  assailing  the  validity  of  the  charter 
under  which  its  members  have  assumed  to  act.  In  the 
majority  of  states  this  rule  is  applied  to  the  case  of  a  cor- 
poration seeking  to  exercise  the  power  of  eminent  domain, 
and  it  is  consequently  not  open  to  a  land  owner  in  the  con- 
demnation proceedings  themselves,  and  much  less  in  a 
collateral  proceeding,  to  contest  the  right  of  a  de  facto 
corporation  to  take  land  by  eminent  domain,  by  setting  up 
defects  in  its  incorporation.12    On  the  other  hand  certain 


12.  United  States. —  Oregon  Short 
Line  E.  E.  Co.  v.  Postal  Tel.  Cable 
Co.,  49  C.  C.  A.  663,  111.  Fed.  842. 

Alabama. — Central  of  Georgia  Ey. 
Co.  v.  Union  Springs,  etc.,  Ey.  Co., 
144  Ala.  639,  39  So.  473,  2  L.  E.  A. 
(N.  S.)  144. 

Arkansas. —  Niemeyer  v.  Little 
Eock  Junction  E.  E.  Co.,  43  Ark. 
111. 

California. — Spring  Valley  Water- 
works v.  San  Francisco,  22  Cal.  434; 
Madera  E.  E.  Co.  v.  Eaymond  Gran- 
ite Co.,  3  Cal.  App.  668,  87  Pac.  27. 

Colorado. — Union  Pacific  E.  E.  Co. 
v.  Colorado  Postal  Tel.  Cable  Co.,  30 
Colo.  133,  69  Pac.  564,  97  Am.  St. 
Eep.  106. 

Illinois. —  Henry  v.  Centralia,  etc., 
E.  E.  Co.,  121  111.  246,  12  N.  E.  744; 
Brown  v.  Calumet  Eiver  E.  E.  Co., 
125  111.  600,  18  N.  B.  283 ;  St.  Louis, 
etc.,  E.  E.  Co.  v.  Belleville  City  E. 
E.  Co.,  158  111.  390,  41  N.  E.  916; 
Eddleman  v.  Union  County  Trac- 
tion, etc.,  Co.,  217  111.  409,  75  N.  E. 
510 ;  Chicago,  etc.,  E.  E.  Co.  v.  Hei- 
denreich,  2,54  111.  231,  98  N.  E.  567, 
Ann.  Cas.  1913  C  266. 


Indiana. —  Boyd  v.  Logansport, 
etc.,  Traction  Co.,  161  Ind.  587,  69 
N.  E.  398,  2  St.  Ey.  Rep.  193 ;  Mor- 
rison v.  Indianapolis,  etc.,  Ey.  Co., 
166  Ind.  511,  76  N.  E.  961,  9  Ann. 
Cas.  587;  Cleveland,  etc.,  Ey.  Co.  v. 
Feight,  41  Ind.  App.  416,  84  N.  E.  15, 
6  St.  Ey.  Eep.  842. 

Kansas. —  Eeisner  v.  Strong,  24 
Kan.  410. 

Kentucky. —  Portland,  etc.,  Turn- 
pike Co.  v.  Bobb,  88  Ky.  226,  10 
S.  W.  794;  Calor  Oil  &  Gas  Co.  v. 
Franzell,  128  Ky.  715,  109  S.  W.  328, 
36  L.  E.  A.  (N.  S.)  456. 

Maine. —  Taylor  v.  Portsmouth, 
etc.,  Street  Eailway  Co.,  91  Me.  193, 
39  Atl.  560,  §4  Am.  St.  Eep.  216. 

Massachusetts. —  Briggs  v.  Cape 
Cod  Ship  Canal  Co.,  137  Mass.  71. 

Michigan. —  Schroeder  v.  Detroit, 
44  Mich.  387,  6  N.  W.  872 ;  Traverse 
City,  etc.,  E.  E.  Co.  v.  Seymour,  81 
Mich.  378,  45  N.  W.  826. 

Minnesota. —  Matter  of  Minneap- 
olis, etc.,  E.  E.  Co.,  36  Minn.  481,  32 
N.  W.  556. 

New  Jersey. —  National  Docks  E. 
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courts,  whose  opinions  are  entitled  to  great  weight,  have 
insisted  that  there  should  be  an  exception  to  the  general 
rule  in  the  case  of  eminent  domain  proceedings,  and  that 
when  it  is  sought  to  take  the  property  of  an  individual 
under  powers  granted  by  an  act  of  the  legislature  to  a  cor- 
poration to  be  formed  in  a  particular  manner  therein 
directed,  the  constitutional  protection  of  the  rights  of 
private  property  requires  that  the  powers  granted  by  the 
legislature  be  strictly  pursued,  and  all  the  prescribed  con- 
ditions be  performed.13 

If  the  petitioner  is  not  even  a  de  facto  corporation,  the 
owner  may  defeat  the  proceedings  ;14  and  the  same  decision 
has  been  reached  when  the  articles  of  incorporation  were 
defective  on  their  face.15  So  also  it  has  been  held  in  a  state 
in  which  de  facto  corporations  are  allowed  to  exercise 
eminent  domain  that  an  exception  should  be  made  if  the 
validity  of  the  charter  is  a  purely  legal  question,  or  if  the 
facts  are  clear  and  the  inferences  to  be  drawn  from  them 


R.  Co.  v.  Central  R.  R.  Co.,  32  N.  J. 
Eq.  755. 

North  Carolina. — Wellington,  etc., 
R.  R.  Co.  v.  Cashie,  114  N.  C.  690, 
19  S.  E.  646;  Holly  Shelter  R.  R. 
Co.  v.  Newton,  133  N.  C.  132,  45 
S.  E.  549. 

Oregon. —  Oregon  Cascade  R.  R. 
Co.  v.  Oregon,  3  Ore.  164. 

Pennsylvania. —  Parnham  v.  Dela- 
ware, etc.,  Canal  Co.,  61  Pa.  265, 
271;  Rudolph  v.  Pennsylvania 
Schuylkill  Valley  R.  R.  Co.,  166  Pa. 
430,  31  Atl.  131. 

South  Dakota. — Sioux  Falls  Light 
&  Power  Co.  v.  Coughran,  27  S.  D. 
443,  131  N.  W.  504. 

Texas. —  Roaring  Springs  Town- 
site  Co.  v.  Paducah  Tel.  Co.  (Tex. 
Civ.  App.),  164  S.  W.  50. 

Utah.— Postal  Tel.  Cable  Co.  v. 
Oregon  Short  Line  R.  R.  Co.,  23 
Utah  474,  65  Pac.  735,  90  Am.  St. 
Rep.  705,  7  Am.  Elect.  Cas.  417. 

Wisconsin. —  Miller  v.  Prairie  du 
Chien,  etc.,  R.  R.  Co.,  34  Wis.  533. 

13.  United  States.— Tulare  Irriga- 
tion District  v.  Shepard,  185  U.  S. 
1,  18,  46  L.  ed.  773,  781. 

Kentucky. —  Warden  v.   Madison- 


vtlle,  etc.,  R.  R.  Co.,  125  Ky.  644, 
101  S.  W.  914. 

Missouri. —  St.  Joseph,  etc.,  R.  R. 
Co.  v.  Shambaugh,  106  Mo.  557,  17 
S.  W.  581 ;  Roosa  v.  St.  Joseph,  etc., 
R.  R.  Co.,  114  Mo.  508,  21  S.  W. 
1124;  Orrick  School  District  v. 
Dorton,  125  Mo.  508,  28  S.  W.  765. 

New  York. —  Matter  of  New  York, 
etc.,  R.  R.  Co.,  99  N.  Y.  12,  1  N.  E. 
27;  New  York  Cable  Co.  v.  New 
York,  104  N.  Y.  1,  10  N.  E.  332. 

Ohio.—  Atlantic,  etc.,  R.  R.  Co.  v. 
Sullivant,  5  Ohio  St.  276;  Atkinson 
v.  Marietta,  etc.,  R.  R.  Co.,  15  Ohio 
St.  21;  Powers  v.  Hazelton,  etc.,  R. 
R.  Co.,  33  Ohio  St.  429. 

14.  Gillette  v.  Aurora  R.  R.  Co., 
228  111.  261,  81  N.  E.  1005;  Sisters 
of  Charity  v.  Morris  R.  R.  Co.,  84 
N.  J.  L.  310,  86  Atl.  954,  50  L.  R.  A. 
(N.  S.)  236.  See  also  Atkinson  v. 
Marietta,  etc.,  R.  R.  Co.,  15  Ohio  St. 
21,  in  which  it  was  held  that  the 
unconstitutionality  of  the  statute 
under  which  the  petitioner  was  in- 
corporated was  a  good  defense  to 
condemnation  proceedings. 

15.  Holly  Shelter  R.  R.  Co.  v. 
Newton,  133  N.  C.  132,  45  S.  E.  549. 
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are  indisputable.16  On  the  other  hand  it  is  universally- 
held  that  when  the  power  of  eminent  domain  has  been  con- 
ferred upon  a  corporation  duly  formed,  its  right  to  exercise 
the  power  will  not  be  defeated  simply  because  the  corpora- 
tion has  done  or  omitted  some  act  which  may  be  a  cause 
of  forfeiture  of  its  rights  and  franchises.17  Judicial  pro- 
ceedings are  necessary  to  impose  such  a  penalty,  and  it 
rests  with  the  state  to  determine  whether  such  forfeiture, 
will  be  enforced. 

§  412.  Defenses — Impugning  Motives  of  Legislature  or 
City  Council. 

The  question  has  frequently  arisen,  when  a  petition  for 
condemnation  is  filed  that  is  sufficient  on  its  face,  and  when 
it  appears  that  the  legal  formalities  have  all  been  complied 
with,  that  due  authorization  by  the  legislature  is  unques- 
tioned, and  that  the  use  for  which  the  property  is  sought 
to  be  taken  is  of  a  character  recognized  as  public,  whether 
the  land  owner  will  be  permitted  to  offer  extrinsic  evidence 
tending  to  show  that  the  attempted  taking  is  in  bad  faith 
and  impelled  by  sinister  and  ulterior  motives  and  is  really 
a  cloak  to  a  taking  for  private  purposes  or  an  attempt  to 
exercise,  the  power  of  eminent  domain  in  some  other  unlaw- 
ful and  unconstitutional  manner.  It  is  clear  enough  that 
when  the  legislature  itself  has  authorized  a  particular  tak- . 
ing  for  the  public  use,  the  court  cannot  investigate  whether, 
upon  the  testimony  of  witnesses,  the  real  purpose  of  the 
legislature  was  to  benefit  individuals,  without  impairing  or 
disturbing  the  functions  assigned  by  the  constitution  to 
each  department  of  the  government.18  It  is  well  settled 
that  no  court  will  impugn  the  motives  of  the  legislature, 

16.  Sisters  of  Charity  v.  Morris  Washington  R.  R.  &  Nav.  Co.  v. 
R.  R.  Co.,  84  N.  J.  L.  310,  86  Atl.  Wilkinson,  188  Fed.  363,  holding 
954,  50  L.  R.  A.  (N.  S.)  236.  that  it  is  no  defense  that  petitioner 

17.  Thomas  v.  South  Side  Ele-  is  an  illegal  consolidation,  and  Peo- 
vated  R.  R.  Co.,  218  111.  571,  75  N.  B.  pie  v.  Wayman,  256  111.  151,  99 
1058;  Briggs  v.  Cape  Cod  Ship  N.  B.  941,  holding  that  the  owner 
Canal  Co.,  137  Mass.  71 ;  New  York  cannot  interpose  as  a  defense  the 
Cable  Co.  v.  New  York,  104  N.  Y.  1,  expiration  of  petitioner's  charter. 
10  N  E.  332 ;  Dismal  Swamp  R.  R.  18.  Waterloo  Woolen  Mfg.  Co.  v. 
Co.  v.  Roper  Lumber  Co.,  114  Va.  Shanahan,  128  N.  Y.  345,  28  N.  E. 
537,  77  S.  E.  598.    See  also  Oregon-  358,  14  L.  R.  A.  481. 
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or  ascribe  to  it  an  intent  that  does  not  appear  on  the  face 
of  the  statute  under  consideration. 

"When  the  taking  is  made  by  a  municipal  corporation 
under  a  general  power  to  exercise  eminent  domain  for 
designated  public  uses,  the  same  rule  should  apply.  If  it 
appears  on  the  face  of  the  proceedings  that  a  private  advan- 
tage and  not  public  convenience  and  necessity  was  the  real 
basis  of  the  attempted  taking,  the  court  may  unquestionably 
dismiss  the  petition.19  When  however  a  highway  or  other 
municipal  improvement  is  duly  laid  out  for  the  public  use 
by  the  constituted  authorities,  it  would  seem  that  no  court, 
in  the  absence  of  a  reviewing  power  over  municipal  action 
specifically  given  by  statute,  had  the  right  to  indulge  in 
speculation  over  the  motives  of  the  members  of  the  munici- 
pal government,  or  to  anticipate  an  unlawful  use  of  the 
improvement.  When  the  taking  is  made  the  easement  is 
necessarily  a  public  one,  and  the  law  sufficiently  protects 
the  owner  of  the  land  taken  by  providing  ample  redress 
when  the  secret  beneficiaries  of  the  taking  attempt  to 
exclude  the.  public  from  enjoyment  of  the  improvement. 
If  the  objection  really  is  that  there  is  no  sufficient  public 
demand  for  the  improvement,  it  should  be  remembered  that 
the  determination  of  such  questions  has  been  left  by  the 
people  with  the  city  council  and  not  the  courts.20  In  the 
majority  of  states  the  courts  have  not  attempted  to  usurp 
this  authority  and,  in  the  few  cases  in  which  the  question 
has  arisen,  have  held  that  evidence  that  the  city  authorities 
were  really  acting  for  the  benefit  of  a  private  individual 
or  corporation  was  immaterial,  if  the  easement  taken  was 
public.21  In  several  jurisdictions  however  the  courts  have 
felt  no  such  scruples,  and  have  refused  to  allow  a  taking 
when  the  owner  of  the  land  sought  has  convinced  the  court 
by  extrinsic  evidence  that  the  passage  of  an  ordinance 

19.  Farist  Steel  Co.  v.  Bridgeport,  Michigan.—  McDonald  v.  Mar- 
60  Conn.  278,  22  Atl.  561,  13  L.  R.  A.  quette  Circuit  Judge,  159  Mich.  367, 
590;    Commonwealth    v.    Sawin,    2      123  N.  W.  1112. 

Pick.  (Mass.)  547.  New   Tor k.—  Matter   of   City    of 

20.  Supra,  §  333.  New  York,  217  N.  Y.  1;  Matter  of 

21.  Illinois.—  Rockford  v.  Mower,  city  0f  Buffalo,  15  N.  Y.  Supp.  123. 
259  111.  604,  102  N.  B.  1032. 

Massachusetts. —  Parks  v.  Boston, 
8  Pick.  218,  19  Am.  Dec.  322. 

69 


1090  The  Law  of  Eminent  Domain.  §  413 

establishing  a  public  improvement,  regular  on  its  face, 
was  obtained  by  unlawful  means  or  for  an  undisclosed, 
unlawful  purpose.22  In  all  of  these  cases  the  court  appar- 
ently allowed  its  disgust  at  an  attempted  abuse  of  power  by 
corrupt  city  officials  to  override  its  realization  of  its  own 
constitutional  limitations,  and  opened  the  door  to  another 
of  the  too  numerous  encroachments  by  the  judiciary  upon 
legislative  and  administrative  power  which  have  given  rise 
to  a  widespread  distrust  of  the  courts  even  when  exercising 
their  legitimate  functions. 

§  413.  Defenses — Investigating  Membership  and  Impugn- 
ing Motives  of  a  Private  Corporation. 

In  the  ease  of  attempted  takings  by  private  corporations 
the  same  questions  arise,  but  in  different  form.  It  is  well 
established  that,  if  the  use  declared  is  public,  the  court  will 
not  investigate  the  membership  of  the  petitioning  corpora- 
tion, and  deny  the  right  to  condemn  if  it  appears  that  the 
corporation  is  composed  of  stockholders  in  some  other  cor- 
poration that  would  be  the  chief  beneficiary  of  the  taking, 
but  which  could  not  exercise  the  power  of  eminent  domain 
in  its  own  name.  If  a  foreign  public  service  corporation 
not  authorized  to  exercise  eminent  domain  in  a  certain 
state  causes  a  domestic  corporation  to  be  formed  to  con- 
struct subsidiary  or  connecting  lines,  and  the  latter  com- 
plies with  all  the  provisions  of  law  entitling  it  to  exercise 
eminent  domain,  the  courts  cannot  deny  it  the  privilege  on 
account  of  its  connection  with  the  parent  company.23    If  a 

22.  Ligare  v.  Chicago,  139  111.  46,  Line  E.  R.  Co.  v.  Postal  Tel.  Cable 
28  N.  E.  934,  32  Am.  St.  Rep.  179;  Co.,  49  C.  C.  A.  663,  111  Fed.  82,  8 
Gary  v.  Much  (Ind.  App.),  94  N.  B.      Am.  Elect  Cas.  267. 

583;  Kansas  City  v.  Hyde,  196  Mo.  Colorado. —  Union  Pac.  R.  R.  Co. 

498,  96  S.  W.  201,  7  L.  R.  A.  (N.  S.)  T>  Colorado  Postal  Tel.  Cable  Co., 

639,  113  Am.  St.  Rep.  766;  Nalle  v.  30  Colo-  133)  69  pac  564)  97  Am>  st- 

Austin   (Tex.  Civ.  App.),  21  S.  W.  Rep_  106. 

375.    See  also  Justis  v.  Georgia  In-  jowa  —  Lower  v.  Chicago,  etc.,  R. 

dustrial  Realty  Co.,  109  Va.  366,  63  K  COj  59  Iowa  563)  13  N  w>  71g> 

S.  E.  1084,  holding  that  when  a  pn-  y&w  York_In  re  staten  Igland 

vate  corporation,  unable  to  buy  cer-  R          3  ^  ^  gt           4g_ 

tain  land,  persuaded ^a  city  to  take  OWo._DeTOI1   V-    cincinnati   In. 

it  for  an  alleged  public  purpose  and  ional  R  R  c      2g  Q 

then  exchange  it  with  its  own,  the  * 

taking  was  void  and  might  be  col-  "J; 

,   .      ,,     . „,,„,,  Utah. —  Postal  Tel.  Cable  Co.  v. 

laterally  impeached.  „      .   T.       _    „     _, 

23.  United  States.—  Oregon  Short  Oregon  Short  Line  R.   R.   Co.,   23 
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corporation  owning  a  factory  or  mine  cannot  itself  acquire 
an  outlet  from  the  scene  of  its  activities  to  the  nearest 
railroad,  and  its  stockholders  thereupon  organize  a  rail- 
road corporation  to  construct  the  necessary  line,  if  the  rail- 
road thus  established  will  be  a  common  carrier  and  is 
authorized  by  the  laws  of  the  state  to  exercise  eminent 
domain,  the  court  cannot  reject  its  petition  to  condemn  the 
necessary  land  merely  because  its  stockholders  are  the 
same  as  those  of  its  principal  prospective  customer.24 

In  determining  whether  a  proposed  use  is  public,  the 
courts  frequently  look  into  extrinsic  facts,  both  to  investi- 
gate the  actual  business  which  a  corporation  seeking  to 
exercise  eminent  domain  is  planning  to  conduct,25  and  to 
consider  how  essential  such  business  will  be  to  conserve 
the  natural  resources  of  the  state.2*'  Once  the  use  is 
declared  public  however,  the  sounder  rule  is  for  the  court 
to  refuse  to  look  into  the  ulterior  motives  and  undisclosed 
plans  of  the  incorporators,  and  to  await  until  an  illegal  use 
is  actually  attempted  before  it  interferes.27     Even  if  a 


Utah  474,  65  Pac.  735,  90  Am.  St. 
Rep.  705. 

See  also  Riley  v.  Charleston  Union 
Station  Co.,  71  S.  C.  457,  51  S.  B. 
485,  110  Am.  St.  Rep.  579,  holding 
that  a  corporation  may  take  land 
although  its  stockholders  are  all 
railroad  companies. 

24.  Arkansas. — St  Louis,  etc.,  Ry. 
Co.  v.  Fort  Smith,  etc.,  Ry.  Co.,  104 
Ark.  344,  148  S.  W.  531. 

California. —  Madera  R.  R.  Co.  v. 
Raymond  Granite  Co.,  3  Cal.  App, 
668,  87  Pac.  27. 

Colorado. —  Denver,  etc.,  R.  R.  Co. 
v.  Mills,  59  Colo.  198,  147  Pac.  681. 

Iowa. —  Lower  v.  Chicago,  etc.,  R. 
R.  Co.,  59  Iowa  563,  13  N.  W.  718. 

Kentucky. — Calor  Oil  &  Gas  Co.  v. 
Franzell,  128  Ky.  715,  109  S.  W. 
328,  36  L.  R.  A.  (N.  S.)  456. 

Maine. —  Ulmer  v.  Lime  Rock  R. 
R.  Co.,  98  Me.  579,  57  Atl.  1001,  66 
L.  R.  A.  387. 

Ohio. —  Devon  v.  Cincinnati  Inter- 
national R.  R.  Co.,  29  Ohio  C.  C. 
113. 

Missouri. —  Kansas  &  Texas  Coal 
Ry.  v.  Northwestern  Coal  &  Mining 


Co.,  161  Mo.  288,  61  S.  W.  684,  51 
L.  R.  A.  936,  84  Am.  St.  Rep.  717. 
Washington. —  State  v.  Pacific 
County  Court,  56  Wash.  214,  105 
Pac.  637  (that  some  of  the  stock 
of  a  railroad  company  was  sub- 
scribed by  trustees  without  disclos- 
ing their  principals  no  objection  to 
taking),  State  v.  Lewis  County 
Court,  60  Wash.  193,  110  Pac.  1017 
(boom  company  may  condemn  water 
rights  though  stockholders  inter- 
ested in  a  connecting  railroad  and 
a  lumber  company). 

25.  Lake  Koen  Irr.  Co.  v.  Klein, 
63  Kan.  484,  65  Pac.  684;  In  re 
Niagara  Palls,  etc.,  Ry.  Co.,  108 
N.  Y.  375,  15  N.  E.  429 ;  Bridal  Veil 
Lumbering  Co.  v.  Johnson,  30  Ore. 
205,  46  Pac.  790,  60  Am.  St.  Rep. 
818. 

26.  Supra,  §,  82. 

27.  San  Joaquin,  etc.,  Irrigation 
Co.  v.  Stevenson,  164  Cal.  221,  128 
Pac.  924 ;  Sisters  of  Charity  v.  Mor- 
ris R.  R.  Co.,  84  N.  J.  L.  310,  83 
Atl.  487,  50  L.  R.  A.  (N.  S.)  236; 
Syracuse,  etc.,  R.  R.  Co.  v.  Carrier, 
149    App.    Div.    (N.    Y.)    411,    134 
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corporation  has  devoted  to  private  use  land  which  it  had 
previously  condemned,  the  court  cannot  on  that  account 
deny  it  the  power  of  eminent  domain  over  different  prop- 
erty for  a  declared  public  use.28  In  some  jurisdictions 
however  the  courts  have  denied  a  petition  for  condemnation 
when  they  have  been  convinced  that  there  was  no  real  pur- 
pose on  the  part  of  the  petitioner  to  serve  the  public, 
although  the  use  declared  was  public  and  the  proceedings 
were  regular  on  their  face.29 

§  414.  Defenses  —  Impracticability  and  Lack  of  Necessity. 

The  circumstances  under  which  the  owner  of  land  sought 
to  be  taken  by  eminent  domain  can  defeat  the  proceedings 
on  the  ground  of  lack  of  necessity  are  discussed  in  another 
chapter  of  this  work.30  It  is  hardly  ncessary  to  add  that 
an  owner  cannot  prevent  the  taking  of  his  land  by  a  public 
service  corporation  on  the  ground  that  the  public  improve- 
ment, to  furnish  a  site  for  which  the  land  is  desired,  will 
not  prove  commercially  profitable,31  that  enough  land  has 
not  been  taken  to  construct  the  improvement  properly,32 
or  that  the  corporation  seeking  to  take  the  land  is  not 
sufficiently  strong  financially  to  complete  the  work.33  It 
has  however  been  held  that  property  cannot  be  taken  by 
eminent  domain  for  a  purpose  that  cannot  be  accomplished.34 

N.  Y.  Supp.  791 ;  Wadsworth  Land  of  the  petitioning  railroad  to  serve 

Co.   v.   Piedmont  Traction  Co.,  162  the  public,  but  it  was  the  creature 

N.  C.  503,  78  S.  E.  297.  of  a  logging  company,  condemnation 

28.  San  Joaquin,  etc.,  Irrigation  was  denied.  See  also  New  Orleans 
Co.  v.  Stevenson,  164  Cal.  221,  128  Terminal  Co.  v.  Teller,  113  La.  733, 
Pac.  924.  37  So.  624,  2  Ann.  Cas.  127 ;  Brown 

29.  In  Beveridge  v.  Lewis,  137  v,  Gerald,  100  Me.  351,  61  Atl.  785, 
Cal.  619,  67  Pac.  1040,  70  Pac.  1083,  70  L.  B.  A.  472,  109  Am.  St.  Bep. 
59  L.  E.  A.   781,   92  Am.   St.  Rep.  526. 

188,  it  appeared  that  there  was  a  30.  Supra,  §§  333-335  inc. 
more  liberal  rule  in  regard  to  the  31.  Calor  Oil  &  Gas  Co.  v.  Fran- 
set-off  of  benefits  when  a  taking  zell,  128  Ky.  715,  109  S.  W.  328,  36 
was  made  by  an  individual  than  if  L.  B.  A.  (N.  S.)  456. 
by  a  corporation,  and  a  railroad  32.  State  v.  Chehalis  County 
company  attempted  to  get  the  bene-  Court,  48  Wash.  277,  93  Pac.  423» 
fit  of  this  rule  by  having  one  of  its  17  L.  B.  A.  (N.  S.)  105,  125  Am.  St. 
officers  condemn  land  for  its  route  Bep.  927. 

in  his  own  name  and  then  convey  33.  McArthur  v.  Morgan,  49  Conn, 

it  to  the  company.     In  Gauley,  etc.,  347. 

B.  B.  Co.  v.  Vencill,  73  W.  Va.  650,  34.  Minnesota  Canal  &  Power  Co. 

80  S.  E.  1103,  it  was  held  that  when  v.  Fall  Lake  Boom  Co.,  127  Minn, 

it  appeared  by   extrinsic  evidence  23,  148  N.  W.  561. 
that  it  was  not  really  the  purpose 
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§  415.  Appeal  from  Adjudication  of  Right  to  Condemn. 

It  has  been  held  in  some  jurisdictions  that,  as  a  petition 
to  take  land  by  eminent  domain  is  a  special  proceeding, 
the  general  provisions  of  statute  in  regard  to  appeals  in 
civil  actions  have  no  application  to  such  a  case,  and  in  the 
absence  of  special  provisions  of  the  constitution  or  statutes, 
the  adjudication  of  the  trial  court  upon  the.  petitioner's 
right  to  condemn  is  final,  even  as  to  matters  of  law.35  In 
most  states  however  either  by  statute  or  otherwise,  the 
right  to  appeal  in  such  cases  to  the  highest  court  of  the  state 
is  firmly  established,  but  there  is  a  conflict  of  authority 
upon  the  time  when  such  an  appeal  should  be  taken.  Of 
course  if  the  decision  upon  the  petitioner's  right  to  con- 
demn is  adverse  to  the  petitioner,  no  further  proceedings 
can  be  had  in  the  trial  court,  the  judgment  is  a  final  one, 
and  the  petitioner  may  take  the  case  at  once  on  points  of 
law  by  appeal,  writ  of  error,  bill  of  exceptions  or  other 
appropriate  means  to  the  highest  court  of  the  state,36  except 
in  such  jurisdictions  as  deny  the  right  of  appeal  in  eminent 
domain  proceedings  altogether.37 

When  however  the  trial  court  adjudges  that  the  petitioner 
has  established  its  right  to  condemn  the  designated  land, 
the  order  does  not  finally  dispose  of  the  proceedings, 
because  there  can  be  no  judgment  of  condemnation  until 
damages  have  been  assessed.  The  rule  at  common  law  is 
that  a  writ  of  error  does  not  lie  except  to  a  judgment  which 
determines  the  entire  controversy  between  the  parties,  and 
the  courts  have  generally  in  accordance  with  this  principle 
discouraged  the  review  of  a  cause  piecemeal.  For  this 
reason  it  is  held  in  some  jurisdictions  that  an  order  adjudg- 
ing that  the  petitioner  has  the  right  to  condemn  is  inter- 
locutory only  and  not  subject  to  appeal,  and  so  the  points 

35.  District  of  Columbia  v.  Pros-  E.  E.  Co.,  18  Minn.  384;  Johnson 
pect  Hill  Cemetery,  5  App.  Cas.  City  Southern  E.  R.  Co.  v.  South, 
(D.  C.)  497;  Evansville,  etc.,  E.  Co.  etc.,  E.  E.  Co.,  148  N  C.  59,  61  S.  E. 
v.  Terre  Haute,  161  Ind.  26,  67  N.  E.  683  ;  Puyallup  v.  Lacey,  43  Wash. 
686 ;  Lafayette,  etc.,  Eapid  E.  E.  110,  86  Pac.  215. 

Co.    v.    Butner,    162    Ind.    460,    70  37.  Lafayette,  etc.,  Eapid  E.  Co. 

N.  E.  529;   Westport   Stone  Co.  V.  v.   Butner,   162  Ind.  460,   70  N.   B. 

Thomas,  170  Ind.  91,  83  N.  E.  617.  529;    Noblesville   Hydraulic   Co.    v. 

36.  Denver,  etc.,  Irrigation  Co.  V.  Evans,  163  Ind.  700,  72  N.  E.  126; 
Denver,  etc.,  E.  E.  Co.,  30  Colo.  204,  United  States  Gypsum  Co.  v. .  Kent 
69  Pac.  568,  60  L.  E.  A.  383 ;  War-  Circuit  Judge,  150  Mich.  668,  114 
ren  v.  First  Division  St.  Paul,  etc.,  N.  W.  666. 
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of  law  involved  in  the  adjudication  cannot  be  heard  by  an 
appellate  court  until  there  has  been  a  final  judgment  of 
condemnation.38  The  right  of  the  owner  to  be  heard  by  an 
appellate  court  upon  the  points  of  law  involved  in  the 
adjudication  of  the  right  to  take  is  of  course  not  lost,  but 
merely  deferred  until  there  is  a  decision  of  the  trial  court 
on  the  merits,  confirming  the  award  of  compensation.  Such 
a  decision  is  a  final  judgment  and  may  be  reviewed  as  such, 
both  upon  the  validity  of  the  taking  and  upon  the  questions 
of  law  arising  at  the  trial  in  which  the  amount  of  com- 
pensation was  determined.39 

The  tendency  of  modern  jurisprudence,  is  to  extend  the 
right  of  appeal  in  interlocutory  matters  when  the  public 
interests  require  it ;  that  is,  when  the  economic  loss  to  the 
public  by  compelling  the.  appellate  courts  to  waste  their 
time  over  points  of  law  which  may  never  be  necessary  to 
a  final  decision  of  a  litigated  case  is  less  than  will  be  caused 
by  compelling  trial  courts  and  parties  litigant  to  waste  their 
time  over  the  trial  of  issues  of  fact  which  may  be  rendered 
nugatory  by  an  adverse  decision  of  the  appellate  court  on 
points  of  law,  public  policy  requires  that  the  appellate 
courts  must  run  the  risk  of  wasting  their  time.  The  long 
drawn  out  trial  of  a  land  damage  case  is  a  serious  economic 
waste,  if,  after  the  verdict  is  reached,  the  appellate  court 
decides  that  the  petitioner  had  no  right  to  condemn  the 

38.  United     States. —  Luxton     v.  Vermont. —  Stearns   v.   Barre,   73 

North  River  Bridge  Co.,  147  U.  S.  Vt.  281,  50  Atl.   1086,  58  L.  R.  A. 

337,  37  L.  ed.  194 ;  Southern  R.  R.  240,  87  Am.  St.  Rep.  721. 

Co.   v.   Postal   Tel.    Cable   Co.,   179  Washington.  —  S  t a  t  e  v.  King 

U.  S.  641.  45  L.  ed.  355  (North  Caro-  County  Court,  28  Wash.  317,  68  Pac. 

lina  practice).  957,  92  Am.  St  Rep.  831;  Seattle, 

Colorado.—  Burlington,  etc.,  R.  R.  etc>  Ey  Co  v>  Land>  gl  Wagh  206j 

Co.  v.  Colorado,  etc.,  R.  R.  Co.,  45  142  pac  6g0 

Colo.  222,  100  Pac.  607,  16  Ann.  Cas.  ^  '  yir^fo._wheeling)    eta> 

/^.-Chicago  Terminal  Trans-  «*•  C°-  *•  Wheeling  Steel  &  Iron 

fer  Co.  v.  Preucil,  236  111.  491,  86  Co.,  41  W.  Va    747    24  S^  E.   651. 

N  j,  117  See  also  In  re  Blandburg  Water  Co., 

Vew    York.-  Erie   R.   R.   Co.   v.  233  Pa.  230,  82  Atl.  77,  holding  that 

Steward,  59  App.  Div.  187,  69  N.  Y.  an   order   approving   bond  of   con- 

Supp.  57 ;  St.  Johnsville  v.  Smith,  demnor  to  secure  payment  of  dam- 

61  App.  Div.  380,  70  N.  Y.  Supp.  ages  is  interlocutory  and  not  appeal- 


880. 


able. 


Ohio.— Bowersox  v.  Seneca  County,         39.  Lamborn  v.  Bell,  18  Colo.  346, 
20  Ohio  St.  496.  32  Pac-  989-  20  L-  R-  A-  2*1. 
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land  in  question  at  all ;  and  consequently  it  is  held  in  some 
jurisdictions  that  an  order  of  condemnation  may  be 
appealed  from  at  once,  and  the  questions  of  law  upon  which 
the  validity  of  the  taking  depends  finally  determined  before 
the  trial  upon  the  measure  of  compensation.40  The  appeal 
does  not  however  necessarily  act  as  a  stay  of  the  proceed- 
ings for  the  assessment  of  damages.41 

It  almost  goes  without  saying  that  an  objection  to  the 
petitioner's  right  to  condemn  cannot  be  taken  on  appeal 
for  the  first  time,  and,  as  in  other  judicial  proceedings 
generally,  points  of  law  of  which  it  is  sought  to  take 
advantage  must  be  raised  in  the  trial  court.42 

§  416.  Writ  of  Prohibition  not  a  Substitute  for  Appeal. 

An  owner  of  land  sought  to  be  condemned  who  is  con- 
testing the  validity  of  the  proceedings  cannot  invoke  any 
extraordinary  or  summary  remedies  as  a  substitute  for  the 
orderly  process  of  appeal,  even  if  the  entry  of  his  appeal 
must  be  deferred  until  after  the  trial  upon  the  measure  of 
compensation,  or,  if  immediate  entry  is  allowed,  the  pro- 
ceedings are  not  stayed  to  await  the  decision  on  appeal. 
The  appeal  provided  by  law  is  the  only  means  of  taking  to 
a  higher  tribunal  such  defenses  as  may  properly  be  set  up 
in  the  condemnation  proceedings  themselves,  and  whatever 
the  hardship  on  the  owner,  the  courts  will  not  issue  a  writ 
of  prohibition  against  the  entertainment  of  condemnation 

40.  United  States. —  Van  Dyke  v.  Idaho. — McLean  v.  District  Court, 

Midnight  Sun  Mining,  etc.,  Co.,  100  24   Idaho   441,   134   Pac.    536,   Ann. 

C.  C.  A.  503,  177  Fed.  85.  Cas-  1915  D  542- 

Alabama.—  Alabama    Midland   R.  Louisiana .—  Orleans-Kenner     El. 

B.  Co.  v.  Newton,   94  Ala.  443,  10  «*•  <*>•  J-  ^1™  Ridge  NurseT* 

a      on    t      •     -ii       4.      t>    t>    «~i„   tt  Co.,  136  La.  968,  68  So.  93. 

So.  89;  Louisnile,  etc.,  R.  R.  Co.  v.  '                     ;       ""•  ""• 

People's  St.  R  R,  etc.,  Co.,  !01  Ala.  ^^4^  £,"£  Tw'  & 

331,  13  So.  308 ;  Birmingham  R.  R,  Wisconsin—  State     v.     Oshkosh 

etc.,    Co.    y.    Birmingham   Traction  etc     B    R    c       1Q0   wig    53g     y? 

Co.,  128  Ala.  110,  29  So.  187;  Ten-  N.  w   193. 

nessee   Coal,   etc.,   Co.   v.   Birming-  '41t  McLean  v.  District  Court   24 

ham,  etc.,  Ry.  Co.,  128  Ala.  526,  29  Idaho  441,  134  Pac.  536. 

So.  455.  42.  Kirkwood  v.   School  District, 

Connecticut. — New  Milford  Water  45  Colo.  368,  101  Pac.  343 ;  Atlanta 

Co.  v.  Watson,  75  Conn.  237,  52  Atl.  Terra  Cotta  Co.  v.  Georgia  Ry    etc. 

947,  53  Atl.  57.  Co.,  132  Ga.  537,  64  S.  K  563. 
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proceedings  on  grounds  issuable  in  the  proceedings  them- 
selves which  might  be  brought  up  on  appeal.43  Prohibition 
will  not  lie  to  prevent  a  court  from  hearing  an  application 
to  condemn  even  on  the  ground  that  the  court  has  no  juris- 
diction, when  such  a  defense  is  issuable  in  the  proceedings 
themselves.44 

Similarly,  when  the  trial  court  adjudicates  that  the  peti- 
tioner has  the  right  to  condemn  the  designated  property, 
the  owner  will  not  be  granted  an  injunction  against  the 
prosecution  of  the  petition,  but  is  remitted  to  his  right  of 
appeal.45 

§  417.  When  the  Right  to  Discontinue  the  Proceedings 
Expires. 

Before  attempting  to  pass  upon  the  nature  and  effect  of 
the  judgment  entered  in  eminent  domain  proceedings,  it  is 
necessary  to  consider  the  decisions  which  involve  the  right 
of  the  condemning  party  to  discontinue  or  abandon  pro- 
ceedings which  it  has  itself  instituted.  In  every  form  of 
procedure  for  appropriating  land  for  the  public  use,  there 
must  be  a  point  when  the  right  of  the  condemning  party  to 
discontinue  the  proceedings  is  lost  and  the  right  of  the 
owner  of  the  land  to  the  compensation  becomes  vested,  but 
there  are  few  principles  of  general  application  which 
determine  the  incidence  of  this  point,  and  it  depends  largely 
upon  the  statutes  and  practice  of  the  different  states. 

As  far  as  the  constitutional  rights  of  the  condemning 
party  are  concerned,  it  would  be  competent  for  the  legis- 
lature to  provide  that  condemnation  proceedings  should 
not  be  discontinued  after  the  first  step  had  been  taken,  or 

43.  Alabama.—  Kelton    v.    Tavel,  R.  Co.  v.  Newton,  133  N.  C.  136,  45 

174  Ala.  25?,  56  So.  1021.  S.  B.  549,  98  Am.  St.  Rep.  701. 

California. — Western    Uniom   TeL  Washington. —  Parker    v.    Snoho- 

Co.  v.  Superior  Court  of  Sacramento  mish  County,  25  Wash.  544,  66  Pac. 

County,  15  Cal.  App.  679,  15  Pac.  154. 

1091,  1100.  **•  Western  Union  Tel.  Co.  v.  Su- 

Massachusetts. — Smith  v.  Gillooly,  perior  Court  of  Sacramento  County, 

223  Mass.  66,  111  N.  E.  851.  15  Cal.  App.  679,  15  Pac.  1091,  1100. 

Missouri. —  State  ex  rel.  Graham  45.  Boyd  v.  Logansport,  etc.,  Trac- 

v.  Seehorn,  246  Mo.  541,  151  S.  W.  tion  Co.,  161  Ind.  587,  69  N.  B.  398, 

716.  2  St.  Ry.  Rep.  193. 

North  Carolina. — Holly  Shelter  R. 
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it  might  be  provided  that  the  owner's  right  to  the  com- 
pensation should  become  absolute  at  any  later  point  in  the 
proceedings,  for  a  corporation  granted  the  power  of 
eminent  domain  must  take  it  with  whatever  conditions  the 
legislature  may  choose  to  burden  it.46  It  is  also  well  settled 
that  so  far  as  the  rights  of  the  owner  of  the  property  are 
concerned,  eminent  domain  proceedings  are,  from  their 
inception  until  the  taking  is  complete,  wholly  within  the  con- 
trol of  the  state  which  authorized  them,47  and  at  any  time 
during  the  pendency  of  the  proceedings  the  condemning 
party  may  be  permitted  either  to  abandon  the  undertaking 
altogether,48  or  to  select  a  different  location,49  and  to  give 
up  all  claim  to  the  site  which  it  had  originally  chosen  and 
already  started  to  take.  On  the  other  hand,  once  the  land 
is  actually  taken,  the  owner  is  constitutionally  entitled  to 
be  paid  its  value  in  money,50  and  if  the  public  improvement 
is  abandoned  before  he  is  paid,  the  owner  cannot  be  com- 
pelled to  take  back  the  property  with  damages  for  its 
detention  only.  There  can  be  no  discontinuance  of  the  pro- 
ceedings once  the  taking  is  complete.51  When  the  taking  is 
complete  is  a  question  of  substantive  law  depending  upon 
the  eminent  domain  procedure  of  each  state.  It  must  be 
remembered  however  that  the  punctum  temporis  when  the 
taking  is  effected,  while  it  marks  the  limit  beyond  which 

46.  Supra,  §  350.  Whitaker,  42  Kan.  634,  22  Pac.  733 ; 

47.  Garrison  v.  New  York,  21  Ex  parte  South  Carolina  E.  R.  Co., 
Wall.    (TJ.   S.)    196,   22  L.  ed.   612;       2  Rich.  (S.  C.)  434. 

Bauman  v.  Ross,  167  TJ.  S.  599,  42  50.  Supra,  §  205. 

L.  ed.  270.  51.  Connecticut.  —  Shannahan     v. 

48.  United  States.—  United  States  Waterbury,  63  Conn.  420,  28  Atl.  611. 
v.  Dickson,  127  Fed.  774;  Nixon  v.  Missouri. —  Northern  Missouri  R. 
Marr,   111   C.   C.   A.   503,   190   Fed.  R.  Co.  v.  Lackland,  25  Mo.  515. 
913.  Nebraska. —  Drath  v.   Burlington, 

Colorado.—  Denver,  etc.,  R.  R.  Co.  etc.,   R.   R.   Co.,   15   Nebr.   367,   18 

v.  Lamborn,  8  Colo.  380,  8  Pac.  582.  N.  W.  717. 

Illinois. —  Schreiber     v.     Chicago,  New  York. —  Matter  of  Rhinebeck, 

etc.,  R.  R.  Co.,  115  111.  340,  3  N.  B.  etc.,  R.  R.  Co.,  67  N.  Y.  242 ;  West-  ' 

427.  Chester  County  v.  Leake  &  Watts 

New  Hampshire.—  Clarke  v.  Man-  Orphan  House,  140  App.  Div.  188, 

Chester,  56  N.  H.  502.  124  N.  Y.  Supp.  1029. 

New  York. —  In  re  Washington  Pennsylvania.  —  Neal  v.  Pitts- 
Park  Commissioners,  56  N.  Y.  144;  burgh,  etc.,  R.  R.  Co.,  31  Pa.  19; 
In  re  Mt.  Vernon  Ave.,  193  N.  Y.  Wood  v.  State  Hospital,  164  Pa.  159, 
658,  87  N.  E.  1123.  30  Atl.  237. 

49.  Peoria,  etc.,  R.  R.  Co.  v.  Bry-  Vermont.—  First  National  Bank  v. 
ant,  57  111.  473 ;  Chicago,  etc.,  R.  R.  West  River  R.  R.  Co.,  49  Vt.  167, 
Co.  v.  Gates,  120  111.  86,  11  N.  E.  174. 

527;  Leavenworth,  etc.,  R.  R.  Co.  v. 
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the  right  to  discontinue  the  proceedings  cannot  constitu- 
tionally extend,  is  not  necessarily  the  test  of  the  expiration 
.of  the  right,  since  the  legislature  may  if  it  sees  fit  deny 
the  right  to  discontinue  at  an  earlier  period,  and  the  ques- 
tion is  really  one  of  determining  the  intention  of  the  legis- 
lature, subject  only  to  the  aforementioned  constitutional 
limit. 

In  England  it  has  been  repeatedly  held  that  the  mere 
giving  of  the  "  notice  to  treat  "'for  the  purchase  of  lands 
authorized  to  be  taken  fixes  the  right  of  the  parties,  and 
the  party  which  has  given  the  notice  cannot  withdraw  it 
and  may  be  compelled  to  take  the  land  described  in  the 
notice.62  Similarly  in  the  states  in  which  condemnation  ia 
effected  by  the,  mere  filing  of  a  resolution  or  vote,  if  nothing 
further  to  perfect  the  taking  is  required  by  statute,  upon 
such  filing  the  right  of  the  condemning  party  to  the  land 
and  the  right  of  the  owner  to  compensation  become  vested, 
even  although  the  land  has  not  been  entered  upon  or  the 
compensation  assessed,  and  the  proceedings  cannot  be  sub- 
sequently discontinued  so  as  to  deprive  the  owner  of  his 
constitutional  right  to  have  the  damages  assessed,  and 
paid  in  money.63  In  such  states  however  a  provision  that 
the  taking  shall  not  be  complete  until  entry  for  the  purpose 
of  taking  possession  is  made  is  not  uncommon,  and  under, 
such  a  statute  the  proceedings  may  be.  discontinued  after 
the  filing  of  the  taking,64  and  even  after  the  damages  have 
been  assessed,55  if  no  entry  sufficient  to  satisfy  the  statute 
has  been  made. 

52.  King  v.  Commissioners,  4  Charlestown,  3  Allen  538;  Old  Col- 
Barn.  &  Adol.  333 ;  Walker  v.  East-  ony  R.  R.  Co.  v.  Miller,  125  Mass.  1, 
ern  Counties  Ry.  Co.,  6  Hare  593,  28  Am.  Rep.  194;  Hay  v.  Common- 
and  see  Gear  v.  Dubuque,  etc.,  R.  R.  wealth,  183  Mass.  294,  67  N.  E.  334; 
Co.,  20  Iowa  523,  89  Am.  Dec.  550,  Hellen  v.  Medford,  188  Mass.  42,  73 
and  In  re  Jersey  City  Water  Com-  N.  E.  1070,  69  L.  R.  A.  314,  108  Am. 
missioners,  31  N.  J.  L.  73,  86  Am.  St.  Rep.  459. 

Dec.  199,  in  which  the  English  cases  New    Hampshire.  —  Hampton     v. 

are  discussed  and  the  reasons  for  Coffin,  4  N.  H.  517. 

the  different  rule  prevailing  in  most  Pennsylvania.—  Neal  v.  Pittsburg, 

of  the  United  States  pointed  out.  etc.,  R.  R.  Co.,  31  Pa.  19. 

53.  Maine. — Westbrook  v.  North,  1  54.  Corey  v.  Wrentham,  164  Mass. 
Me.  179,  10  Am.  Dec.  54.  18,  41  N.  E.  101. 

Massachusetts.  —  Harrington      v.  55.  New      Bedford      v.      Bristol 

Berkshire  County  Commissioners,  22  County     Commissioners,     9     Gray 

Pick.  263,  33  Am.  Dec.  741;  Hallock  (Mass.)  346.    So  also  in  proceedings 

v.  Franklin,  2  Mete.  558 ;  Shaw  v.  under  the  Mill  Acts,  the  mill  owner 
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In  the  states  in  which,  condemnation  is  effected  by  judicial 
proceedings  it  is  almost  universally  held  that  the  mere  fact 
that  compensation  has  been  assessed  does  not  prevent  a 
discontinuance  of  the  proceedings.56  In  fact,  one  of  the 
strongest  arguments  in  favor  of  this  method  of  exercising 
the  power  of  eminent  domain  is  that  public  policy  requires 
the  cost  of  a  public  improvement  to  be  ascertained  before 
it  can  be  finally  determined  that  it  is  advisable  to  undertake 
the  work,  and  that  this  cannot  be  done  until  the  compensa- 
tion for  the  land  taken  has  been  finally  assessed  by  the  jury 
or  other  tribunal  required  by  the  constitution  or  statutes. 
The  award  in  such  states  is  merely  an  offer  which  the  public 
agency  contemplating  the  work  may  accept  or  decline  as  it 
sees  fit.67 


was  allowed  to  abandon  his  claim 
to  a  perpetual  easement  after  gross 
damages  had  been  assessed.  Hunt 
v.  Whitney,  4  Met.  (Mass.)  603. 

66.  United  States. —  Garrison  v. 
New  York,  21  Wall.  196.  22  L.  ed. 
612;  Shoemaker  v.  United  States, 
147  U.  S.  282,  301,  37  L.  ed.  170,  186; 
United  States  v.  Oregon  Ry.,  etc., 
Co.,  16  Fed.  524;  United  States  v. 
Dickson,  127  Fed.  774. 

District  of  Columbia.  —  District 
of  Columbia  v.  Hess,  35  App.  D.  C. 
38,  28  L.  R.  A.  (N.  S.)   91. 

Illinois. —  Hyde  Park  v.  Dunham, 
85  111.  569 ;  Chicago  v.  Pick,  251  111. 
594,  96  N.  E.  539;  Union  Mutual 
Life  Ins.  Co.  v.  Slee,  123  III.  57,  12 
N.  E.  543. 

Iowa. —  Burlington,  etc.,  R.  R.  Co. 
v.  Sater,  1  Iowa  421 ;  State  v.  Keo- 
kuk, 9  Iowa  438 ;  Gear  v.  Dubuque, 
etc.,  R.  R.  Co.,  20  Iowa  523,  89  Am. 
Dec.  550. 

Louisiana. —  Hullln  v.  New  Or- 
leans, 11  Rob.  97,  43  Am.  Dec.  202 ; 
In  re  New  Orleans,  20  La.  Ann.  497. 

Maryland. —  State  ea>  rel.  McClel- 
lan  v.  Graves,  19  Md.  351,  81  Am. 
Dec.  639;  Pitznogle  v.  Western 
Maryland  R.  R.  Co.,  123  Md.  667, 
91  Atl.  831. 

Minnesota. — Witt  v.  St.  Paul,  etc., 
R.  R.  Co.,  35  Minn.  404,  29  N.  W. 
161. 

Mississippi. —  Louisville,  etc.,  R. 
R.  Co.  v.  Ryan,  64  Miss.  399,  8  So. 
173. 


Missouri. — St.  Joseph  v.  Hamilton, 
43  Mo.  282;  State  v.  Hug,  44  Mo. 
116. 

New  Jersey. — In  re  Jersey  City 
Water  Commissioners,  31  N.  J.  L. 
73,  86  Am.  Dec.  199 ;  Mabon  v.  Hal- 
stead,  39  N.  J,  L.  640;  O'Neill  v. 
Hudson  Co.  Freeholders,  41  N.  J.  L. 
161. 

New  York. —  New  York  v.  Mapes,  ( 
6  Johns.  Ch.  48 ;  Matter  of  Anthony  * 
St.,  20  Wend.  6l8,  32  Am.  Dec.  608. 

Washington. —  North  Coast  R.  R. 
Co.  v.  Aumiller,  61  Wash.  271,  112 
Pac.   384. 

West  Virginia. —  Barbour  County 
Court  v.  Hall,  51  W.  Va.  269,  41 
S.  E.  119. 

See  also  the  cases  cited  in  note  58, 
infra.  Contra,  Big  Lost  River  Irri- 
gation Co.  v.  Davidson,  21  Idaho, 
160,  121  Pac.  88;  and  when  the 
filing  of  the  award  of  the  commis- 
sioners Is  given  the  effect  of  a  judg- 
ment, fixing  the  rights  of  the  par- 
ties in  case  there  Is  no  appeal,  It 
has  been  held  that  condemnation 
proceedings  cannot  be  abandoned 
after  such  award  has  been  filed. 
Sprague  v.  Northern  Pacific  Ry.  Co., 
122  Wis.  509,  100  N.  W.  842,  106 
Am.  St.  Rep.  997. 

57.  O'Neill  v.  Hudson  Co.  Free- 
holders, 41  N.  J.  L.  161,  172 ;  North 
Coast  R.  R.  Co.  v.  Gentry,  73 
Wash.  188,  131  Pac.  856. 
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But  although  it  is  generally  agreed  that  the  proceedings 
may  be  discontinued  any  time  before  the  right  to  judgment 
is  complete,58  that  is,  before  the  award  of  commissioners 
has  been  confirmed  by  the  court  or  the  verdict  of  a  jury  has 
ripened  to  a  judgment,  upon  the  effect  of  a  judgment  the 
cases  are  in  conflict.  In  several  states  it  has  been  held  that 
after  the  proceedings  have  gone  to  judgment  or  the  award 
has  been  confirmed,  the  owner's  right  to  compensation  has 
vested,  and  a  subsequent  discontinuance  of  the  proceedings 
cannot  impair  that  right.59  On  the  other  hand,  in  many  of  the 
states  in  which  it  is  required  that  compensation  be  paid  in 


58.  United  States. — Brown  v.  New 
Xork,  183  Fed.  888. 

California. —  Lamb  v.  Schottler, 
54  Cal.  319. 

Colorado. —  Denver,  etc.,  R.  R.  Co. 
v.  Lamborn,  8  Colo.  380,  8  Pae.  582. 

Illinois. — Joliet,  etc.,  R.  R.  Co.  v. 
Barrows,  24  111.  562;  Chicago  v. 
Goodwillie,  208  111.  252,  70  N.  B.  228. 

Indiana. —  Elkhart  v.  Slmonton, 
71  Ind.  7;  Pittsburgh,  etc.,  R.  R. 
Co.  v.  Swinney,  97  Ind.  586;  Terre 
Haute  v.  Sachs,  171  Ind.  679,  86 
N.  E.  45. 

Iowa.  —  Hastings  v.  Burlington, 
etc.,  R.  R.  Co.,  38  Iowa  316;  Cor- 
bin  v.  Cedar  Rapids,  etc.,  R.  R.  Co., 
66  Iowa  73,  23  N.  W.  270 ;  Klopp  v. 
Chicago,  etc.,  R.  R.  Co.,  142  Iowa 
474,  119  N.  W.  373. 

Louisiana. —  Re  New  Orleans,  4 
Rob.  357. 

Maryland.—  Pitznogle  v.  Western 
Maryland  R.  R.  Co.,  123  Md.  667, 
91  Atl.  831. 

Minnesota.— Witt  v.  St.  Paul,  etc., 
R.  R.  Co.,  35  Minn.  404,  29  N.  W. 
161;  State  Park  Commissioners  v. 
Henry,  38  Minn.  266,  36  N.  W.  874. 

Mississippi. —  Louisville,  etc.,  R. 
R.  Co.  v.  Ryan,  64  Miss.  399,  8  So. 
173. 

Missouri. —  Northern  Missouri  R. 
R.  Co.  v.  Lackland,  25  Mo.  515; 
In  re  Seventeenth  St,  189  Mo.  245, 
88  S.  W.  45. 

New  York.— Be  Anthony,  20 
Wend.  618,  32  Am.  Dec.  608 ;  Matter 
of  Military  Parade  Ground,  60  N.  Y. 
319. 

Ohio. —  State  v.  Cincinnati,  etc., 
R.  R.  Co.,  17  Ohio  St.  103. 


Pennsylvania.  —  Myers  v.  So. 
Bethlehem,  149  Pa.  85,  24  Atl.  280. 

Tennessee.  —  Stevens  v.  Duck 
River  Navigation  Co.,  1  Sneed  236. 

Vermont.  —  Stacey  v.  Vermont 
Central  R.  R.  Co.,  27  Vt.  39. 

West  Virginia. —  Chesapeake,  etc., 
R.  R.  Co.  v.  Bradford,  6  W.  Va.  220. 

59.  United  States. —  Union  Ry. 
Co.  v.  Standard  Wheel  Co.,  149  Fed. 
698. 

Illinois. —  Chicago,  etc.,  R.  R.  Co. 
v.  Chicago,  143  111.  641,  148  111.  479, 
32  N.  E.  178,  36  N.  E.  72;  Illinois 
Central  R.  R.  Co.  v.  Champaign, 
163  111.  524,  45  N.  E.  120  (in  these 
cases  the  term  in  which  the  judg- 
ment had  been  entered  had  expired) . 

Indiana.  —  Lafayette  v.  Schultz, 
44  Ind.  97;  Crume  v.  Wilson,  104 
Ind.  583,  4  N.  E.  169. 

Kentucky. —  Duncan  v.  Louisville, 
8  Bush  98. 

Louisiana. —  New  Orleans,  pray- 
ing, 20  La.  Ann.  497. 

Maine.  —  Furbish  v.  Kennebec 
County  Commissioners,  93  Me.  117, 
44  Atl.  364. 

Nebraska. —  Dietrichs  v.  Lincoln, 
etc.,  R.  R.  Co.,  12  Nebr.  225,  10 
N.  W.  718;  Drath  v.  Burlington, 
etc.,  R.  R.  Co.,  15  Nebr.  367,  18 
N.  W.  717. 

New  Hampshire.  —  Clough  v. 
Unity,  18  N.  H.  75;  Pollard  v. 
Moore,  51  N.  H.  188. 

New  Jersey. — In  re  Jersey  City 
Water  Commissioners,  31  N.  J.  L. 
72,  86  Am.  Dec.  199;  Jersey  City  v. 
Gardner,  33  N.  J.  Eq.  622. 

New  York. —  Hawkins  v.  Roches- 
ter, 1  Wend.  53,  19  Am.  Dee.  462; 
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advance,60  as  there  can  be  no  taking  until  the  compensation 
is  actually  tendered  or  paid,  it  has  been  held  that  the  right 
to  compensation  is  not  absolute  until  the  taking  is  complete, 
and  that,  in  the  absence  of  any  statutory  provision  showing 
a  legislative  intent  to  the  contrary,  it  may  be  defeated 
even  after  judgment  by  a  discontinuance  of  the  proceedings 
at  any  time  before  payment  is  made  or  possession  of  the 
property  is  actually  taken.61  The  mere  fact  that  possession 
has  been  taken  of  property  by  virtue  of  condemnation  pro- 
ceedings does  not  necessarily  prevent  the  discontinuance 
of  the  proceedings.  In  those  states  in  which  the  constitu- 
tions forbid  the  taking  of  property  unless  compensation  is 
paid  in  advance,  it  is  sometimes  provided  that  possession 


Matter  of  Anthony  St.,  20  Wend. 
618,  32  Am.  Dec.  608;  Matter  of 
Rhinebeck,  etc.,  R.  R.  Co.,  67  N.  T. 
242 ;  People  v.  Syracuse,  78  N.  X.  56. 

Pennsylvania. —  Myers  v .  So. 
Bethlehem,  149  Pa.  85,  24  Atl.  280 ; 
Wood  v.  State  Hospital,  164  Pa.  159, 
30  Atl.  237;  Fischer  v.  Catawlssa, 
etc.,  E.  B.  Co.,  175  Pa.  554,  34  Atl. 
860. 

Canada. — Mitchell  v.  Great  West- 
ern R.  R.  Co.,  35  TJ.  C.  Q.  B.  148. 

60.  Supra,  §  212. 

61.  United  States.  —  Baltimore, 
etc.,  R.  R.  Co.  v.  Nesblt,  10  How. 
395,  13  L.  ed.  469. 

Alabama. — Hendricks  v.  Johnson, 
5  Port.  208,  6  Port.  472. 

California. —  Bensley  v.  Mountain 
Lake  Water  Co.,  13  Cal.  306,  73  Am. 
Dec.  575 ;  Lamb  v.  Schottler,  54  Cal. 
319 ;  Pool  v.  Butler,  141  Cal.  46,  74 
Pac.  444. 

Colorado. —  Denver,  etc.,  B.  B.  Co. 
v.  Lamborn,  8  Colo.  380,  9  Colo.  119, 
8  Pac.  582,  10  Pac.  797. 

Connecticut. —  Carson  v.  Hartford, 
48  Conn.  68;  Stevens  v.  Danbury, 
53  Conn.  9,  22  Atl.  1071;  Bristol  v. 
Bristol  Water  Co.,  85  Conn.  663,  84 
Atl.   314. 

Illinois. —  Chicago  v.  Barbian,  80 
111.  482;  Schreiber  v.  Chicago,  etc., 
R.  R.  Co.,  115  111.  340,  3  N.  E.  427. 

Indiana. —  Hayes  v.  Kosciusko 
County  Commissioners,  59  Ind.  552. 

Iowa. —  Gear  v.  Dubuque,  etc.,  R. 
B.  Co.,  20  Iowa  523,  89  Am.  Dec. 
550. 


Kansas. —  Blackshire  v.  Atchison, 
etc.,  B.  B.  Co.,  13  Kan.  514. 

Kentucky. —  Manion  v.  Louisville, 
etc.,  E.  B.  Co.,  90  Ky.  491,  14  S.  W. 
532. 

Maine. —  Curtis  v.  Portland,  60 
Me.  55. 

Maryland. —  State  ear  rel.  McClel- 
lan  v.  Graves,  19  Md.  351,  81  Am. 
Dec.  639 ;  Norris  v.  Baltimore,  44 
Md.  604;  Baltimore  v.  Musgrave,  48 
Md.  272,  30  Am.  Eep.  458. 

Minnesota. —  State  v.  Park  Com- 
missioners, 33  Minn.  524,  24  N.  W. 
187. 

Mississippi. — Williams  v.  New  Or- 
leans, etc.,  Co.,  60  Miss.  609. 

Missouri.  —  Simpson  v.  Kansas 
City,  111  Mo.  237,  20  S.  W.  38. 

New  Jersey. —  O'Neill  v.  Hudson 
County  Freeholders,  41  N.  J.  L.  161. 

Ohio. —  State  v.  Cincinnati,  etc., 
E.  E.  Co.,  17  Ohio  St.  103. 

Oregon. —  Oregon  R.  R.  &  Nav.  Co. 
v.  Taffe,  67  Ore.  102,  134  Pac.  1024. 

Vermont.  —  Stacey  v.  Vermont 
Central  E.  E.  Co.,  27  Vt.  39. 

Washington. —  Seavey  v.  Seattle, 
17  Wash.  361,  49  Pac.  517;  North 
Coast  E.  E.  Co.  v.  Gentry,  73  Wash. 
188,  131  Pac.  856 ;  State  v.  Spokane 
County,  85  Wash.  187,  147  Pac.  879. 

West  Virginia.—  Chesapeake,  etc., 
E.  R.  Co.  v.  Bedford,  6  W.  Va.  220. 

Wisconsin. —  State  v.  Mills,  29 
Wis.  322. 
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may  be  taken  pending  the  final  adjustment  of  the  com- 
pensation, but  such  temporary  occupancy  cannot  be  con- 
strued as  constituting  a  taking  without  violating  the  con- 
stitutional requirement  of  prepayment.  If  it  is  not  a  taking 
it  is  not  an  insuperable  bar  to  the  discontinuance  of  the 
proceedings.  In  the  states  in  which  payment  need  not  be 
made  in  advance,  the  formal  condemnation  of  a  fee  or  per- 
manent easement  in  land,  followed  by  actual  unqualified 
assumption  of  possession  constitutes  a  taking  and  vests 
the  right  to  compensation.62  But  in  both  classes  of  states, 
if  the  statutes  contemplate  a  return  of  the  property,  when- 
ever the  damages  assessed  seem  too  large  or  for  some  other 
reason  it  is  desired  to  give  up  the  undertaking,  discontinu- 
ance of  proceedings  begun  under  authority  of  such  statutes 
may  be  had  after  the  award  and  before  judgment,  notwith- 
standing the  fact  that  possession  has  been  taken.63  In  all 
cases  in  which  possession  has  been  taken  the  owner  is  con- 
stitutionally entitled  to  recover  the  damages  he  has  actually 
suffered;64  if  the  statute  provides  no  remedy  he  may  sue 
in  trespass.65 

§  418.  Discontinuance  of  Proceedings  Bars  New  Attempt 
to  Take  the  Same  Land. 

If  a  corporation  which  has  instituted  proceedings  for  the 
condemnation  of  a  particular  parcel  of  land  causes  the 

62.  Connecticut.  —  Shannahan  v.  Massachusetts. — Hunt  v.  Whitney, 
Waterbury,    63   Conn.   420,   28   Atl.      4  Mete.  603. 

611.  Mississippi. —  Louisville,    etc.,    B. 

Minnesota.  —  Wilcox  v.  St.  Paul,  E.  Co.  v.  Ryan,  64  Miss.  399,  8  So. 

etc.,   B.   E.    Co.,   35   Minn.   439,   29  173. 

K.  W.  148.  64.  Illinois.  —  Centralia,    etc.,    E. 

Missouri. — Gray  v.  St.  Louis,  etc.,  R.  Co.  v.  Henry,  31  111.  App.  456. 

E.  E.  Co.,  81  Mo.  126 ;  Nevada,  etc.,  Indiana.—  Pittsburgh,  etc.,  E.  E. 

E.  E.  Co.  v.  De  Lissa,  103  Mo.  125,  Co.  v.  Swinney,  97  Ind.  586. 

15  S.  W.  366.  Louisiana. —  Hullin    v.    New    Or- 

New  Hampshire. — Smart  v.  Ports-  leans,  11  Eob.  97,  43  Am.  Dec.  202; 

mouth,  etc.,  E.  E.  Co.,  20  N.  H.  233.  McLaughlin  v.  Municipality  No.  2, 

Washington. —  Bellingham,  etc.,  E.  5  La.  Ann.  504. 

E.  Co.  v.  Strand,  14  Wash.  144,  44  Maryland.?—  Baltimore,  etc.,  E.  E. 

Pac.  140,  46  Pac.  238.  Co.  v.  CompW,-2  Gill  20. 

63.  Colorado. —  Denver,  etc.,  E.  B.  Massachusetts.  —  Corey  v.  Wren- 
Co.  v.  Lamborn,  8  Colo.  380,  8  Pac.  tham,  164  Mass.  18,  41  N.  E.  101. 
582,  9  Colo.  119,  10  Pac.  797.  Minnesota.—  Bergman  v.  St.  Paul, 

Illinois.—  Chicago,  etc.,  E.  E.  Co.  etc.,  E.  E.  Co.,  21  Minn.  533. 

v.  Gates,  120  111.  86,  11  N.  B.  527.  Wisconsin.—  Van  Valkenburgh  v. 

'  Indiana—  Brokaw  v.  Terre  Haute,  Milwaukee,  43  Wis.  574. 

97  Ind.  454.  65-  Pittsburgh,  etc.,  R.  E.  Co.  v. 
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proceedings  to  be  discontinued  before  any  award  has  been 
made,  it  may  subsequently  institute  new  proceedings  to 
condemn  the  same  land.68  When  however  an  award  has 
been  made,  although  the  corporation  may  if  it  sees  fit  dis- 
miss the  proceedings  and  avoid  liability  upon  the  award, 
if  it  takes  this  step  it  must  give  up  the  undertaking  alto- 
gether or  try  to  acquire  a  location  somewhere  else.  It  can- 
not repeatedly  institute  proceedings  to  condemn  the  same 
piece  of  land  until  it  finally  succeeds  in  getting  a  verdict 
or  award  that  it  deems  satisfactory.67  Similarly  when  only 
one  parcel  of  land  is  required  for  the  public  use  proceedings 
cannot  be  instituted  to  condemn  several  with  the  intention 
of  discontinuing  all  the  proceedings  except  in  the  case  in 
Which  the  award  was  the  lowest.68     The  rule  prohibiting 


Swinney,  97  Ind.  586 ;  Hullln  V.  New 
Orleans,  11  Eob.  (La.)  97. 

66.  Central  Georgia  Power  Co.  v. 
Nolan,  135  Ga.  443,  69  S.  E.  561. 

67.  Thus  it  was  said  by  the  court 
in  Rogers  v.  St.  Charles,  3  Mo.  App. 
41,  46 :  "  Our  supreme  court  has  de- 
cided that  the  state,  or  any  corpo- 
ration to  which  it  may  delegate  the 
right  of  eminent  domain,  may,  be- 
fore the  consummation  of  proceed- 
ings to  condemn  private  property 
for  public  use,  abandon  the  enter- 
prise in  aid  of  which  the  condemna- 
tion is  sought.  In  such  case,  how- 
ever, the  party  exercising,  by 
delegation,  the  tremendous  power 
known  as  the  right  of  eminent  do- 
main, must  act  in  good  faith.  The 
exercise  of  this  right  can  only  be 
justified  on  the  ground  of  the  neces- 
sity of  the  particular  property  for 
the  public  use.  To  allow  the  state, 
or  any  deputy  of  the  state,  to  pro- 
nounce a  particular  piece  of  prop- 
erty necessary  or  unnecessary, 
according  to  the  terms  on  which  it 
may  be  possible  to  acquire  it;  to 
enable  the  state  or  any  corporation 
to  be  the  sole  judge  of  the  due  cor- 
respondence between  the  property 
and  its  variously  estimated  value; 
to  cause  a  thousand  estimates  to 
be  made,  and  to  have  the  unre- 
stricted right  of  rejecting,  toties 
quoties,  every  estimate  which  did 
not     suit     its     views, —  would     be . 


thought  an  extravagant  idea  of 
arbitrary  power  if  it  were  imagined 
in  a  satire.  If  the  purpose  of  mak- 
ing the  proposed  public  work  be 
abandoned,  the  finding  of  its  value 
by  the  jury  is  ineffectual,  and  all 
that  remains  to  be  done  is  to  com- 
pensate the  property  owner  for  the 
damage  inflicted  on  him  by  the  in- 
quest. But  if  the  purpose,  instead 
of  being  abandoned  in  good  faith, 
is  merely  modified  so  as  to  enable 
the  party  exercising  the  right  of 
eminent  domain  to  take  the  chances 
of  a  verdict  of  another  jury,  the 
first  proceedings  are  a  flat  bar  to 
such  a  course ;  and  this  for  the  suffi- 
cient reason  that  any  other  rule 
would  work  monstrous  oppression 
and  spoliation."  See  also  to  the 
same  effect, 

Georgia. —  Central  Georgia  Power 
Co.  v.  Nolan,  135  Ga.  443,  69  S.  E. 
561. 

Illinois. —  Chicago,  etc.,  R.  R.  Co. 
v-  Chicago,  148  111.  479,  36  N.  E.  72 ; 
McChesney  v.  Chicago,  188  111.  423, 
58  N.  E.  982. 

Iowa. —  Hupert  v.  Anderson,  35 
Iowa  578. 

New  York. —  Stafford  v.  Albany,  7 
Johns.  541. 

Pennsylvania.  —  Neal  v.  Pitts- 
burgh, etc.,  R.  R.  Co.,  31  Pa.  19. 

68.  Darlington  v.  United  States, 
82  Pa.  382,  22  Am.  Rep.  776. 
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new  proceedings  to  condemn  the  same  property  cannot  be 
evaded,  after  there  has  been  a  large  award,  by  instituting 
proceedings  to  condemn  a  parcel  which  is  substantially 
although  not  precisely  the  same.69 

It  has  been  held  however  in  one  state  that  a  second  con- 
demnation proceeding  for  the  same  parcel  may  be  main- 
tained when  the  first  proceeding  was  discontinued  in  good 
faith,  and  not  for  the  purpose  of  getting  rid  of  a  large 
award,70  and  similarly  it  has  been  held  that  when  a  con- 
demnation proceeding  fails  for  lack  of  jurisdiction  or  proof, 
a  new  one  may  be  brought  in  respect  to  the  same  property.71 

§  419.  Abandonment  of  Proceedings. 

The  discontinuance  or  abandonment  of  condemnation 
proceedings  may  take  place  without  any  formal  act  on  the 
part  of  the  condemning  party  and  need  not  appear  on  the 
record.72  An  affirmative  act  rescinding  any  necessary  step 
in  the  proceedings  may  be  held  to  be  sufficient  evidence  of 
abandonment.73  When  the  statutes  specify  a  period  within 
which  compensation  must  be  paid,  possession  taken  or 
some  other  act  done,  the  expiration  of  the  period  without 
the  performance  of  the  statutory  requirement  constitutes 
an  abandonment;74  in  the  absence  of  such  a  provision,  it 
is  held  in  some  jurisdictions  that  abandonment  may  be 
inferred  from  failure  to  take  possession   and  pay  the 

69.  Northern  Pacific  Ry.  Co.  v.  74.  Alabama.  —  Alabama  Midland 
Georgetown,  50  Wash.  580,  97  Pac.  R.  R.  Co.  v.  Newton,  94  Ala.  443, 
€59.     The  new   proceeding   is  not      10  So.  89. 

necessarily  objectionable  because  it  Illinois. —  Breese  v.  Poole,  16  111. 

is  directed  against  land  of  the  same  App.  551. 

owner,  if  there  is  a  real  difference  Massachusetts.  —  Wilcox   v.  New 

in   the   location.     Barbour   County  Bedford,  140  Mass.  570,  5N.E.  507 ; 

Court  v.  Hall,  51  W.  Va.  269,  41  Parker  v.  Norfolk,  150  Mass.  489, 

S.  E.  119.  23  N.  E.  231 ;  Corey  v.  Wrentham, 

70.  Cincinnati  Southern  R.  R.  Co.  164  Mass.  18,  41  N.  E.  101. 

v.  Haas,  42  Ohio  St.  239.  Minnesota. — Minneapolis,  etc.,   R. 

71.  Michigan  Central  Ry.  Co.  v.  R.  Co.  v.  Woodworth,  32  Minn.  452, 
Miller,  172  Mich.  201,  137  N.  W.  555.  21  N.   W.   476 ;    Bartleson   v.   Min- 

72.  State  v.  Cincinnati,  etc.,  R.  R.  neapolis,  33  Minn.  468,  23  N.  W. 
Co.,  17  Ohio  St.  108.  839. 

73.  New   Bedford   t.   Bristol   Co.  New  York. —  People  ex  rel.  Gas- 
Commissioners,  9  Gray  (Mass.)  346;  light  Co.  v.  Syracuse,  78  N.  Y.  56. 
Hull  v.  Chicago,  etc.,  R.  R.  Co.,  21  Ohio.— Cincinnati  Southern  R.  R. 
Nebr.  371,  S2  N.  W.  162 ;  O'Neill  v.  Co.  v.  Haas,  9  Ohio  Dec.  33. 
Hudson  Co.  Freeholders,  41  N.  J.  L. 

161. 
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damages  within  a  reasonable  time.75  The  assessment  of 
damages  is  treated  as  in  the  nature  of  an  offer  by  the 
owner,  and  it  must  be  accepted  within  a  reasonable  time,  or 
the  owner  is  not  bound,  and  the  proceedings  become  functus 
officio.  It  would  seem  that  in  jurisdictions  in  which  this  rule 
prevails,  the  condemning  party  could  in  no  event  be  liable 
for  dismissing  the  proceedings  after  an  unreasonable 
delay,  for  the  delay,  the  moment  it  passes  the  limit  of 
reason,  ipso  facto  discontinues  the  proceedings. 

When  the  delay  is  due  to  the  failure  of  the  owner  to 
prosecute  an  appeal  from  the  award  which  he  has  instituted, 
it  cannot  be  treated  as  showing  an  abandonment  of  the 
proceedings  by  the  condemning  party.76 

§  420.  Compensation  for  the  Discontinuance  or  Abandon- 
ment of  the  Proceedings. 

When  condemnation  proceedings  are  discontinued,  even 
when  there  has  been  no  disturbance  of  the  actual  occupancy 
of  the  land,  the  owner  often  suffers  severe  pecuniary  loss 
during  the  pendency  of  the  proceedings.  It  is  difficult  to 
find  tenants  and  unsafe  to  build  on  the  land.  He  may  stop 
work  on  a  partly  constructed  building  or  adapt  it  to  the 
proposed  improvement.  He  is  almost  certain  to  have 
incurred  an  attorney's  fee.  But  it  is  held,  in  the  absence 
of  bad  faith  or  unreasonable  delay  upon  the  part  of  the 
party  which  instituted  the  proceedings,  that  the  owner  is 
not  constitutionally  entitled  to  recover  such  expenses  and 
losses,  and,  when  the  statutes  are  silent  on  the  subject,  no 
damages    will    be    awarded    him.77      The    inception    of 

75.  Alabama. —  Macon  v.  Owen,  3  Southern  R.  R.  Co.  v.  Barbare,  46 

Ala.  116.  Wash.  275,  89  Pac.  710.' 

California. —  Bensley  v.  Mountain  76.  Bradley    v.    Northern    Pacific 

Lake   Water   Co.,    13    Cal.    316,    73  R.  R.  Co.,  38  Minn.  234,  36  N.  W. 

Am.  Dec.  575.  345. 

Illinois. —  Chicago  v.  Barbian,  80  77.  United      States.  —  Baltimore, 

111.  486.  etc.,  R.  R.  Co.  v.  Nesbit,  10  How. 

Iowa. —  Gear    v.    Dubuque,    etc.,  395,   13   L.  ed.   469;   United   States 

R.  R.  Co.,  20  Iowa  523,  89  Am.  Dec.  v.  Oregon  R.  R.,  etc.,  Co.,  16  Fed. 

550.  524;  United  States  v.  Dickson,  127 

Maryland.—  Canton  Co.  v.  Balti-  Fed.  774. 

more,  etc.,  R.  R.  Co.,  99  Md.  202,  Connecticut.  —  Carson     v.    Hart- 

57  Atl.  637.  ford,  48  Conn.  68 ;  Stevens  v.  Dan- 

Vew  Jersey— O'TXettl  v.  Hudson  bury,  53  Conn.  9,  22  Atl.  1071. 

-County  Freeholders,  41  N.  J.  L.  161.  Illinois.—  Chicago,  etc.,  R.  R.  Co. 

Washington.  —  Port     Townsend  v.  Gates,  120  111.  86,  11  N.  E.  527. 
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condemnation  proceedings  does  not  impose  any  legal  restric- 
tions on  the  land;  the  owner  can  sell  it,78  and  he  is  entitled 
to  compensation  for  buildings79  or  crops80  started  with 
knowledge  of  the  situation.  The  uncertainty  caused  by  the 
probability  that  the  proceedings  will  be  carried  through 
and  the  proposed  work  constructed  over  his  land  differs 
in  degree  only  from  that  shared  by  owners  of  all  property, 
which  may  at  any  time  be  taken  by  eminent  domain  when- 
ever it  may  chance  to  lie  in  the  path  of  a  public  improve- 
ment, and  the  decrease  in  income  or  other  loss  he  may  suffer 
from  such  uncertainty  is  held  to  be  damnum  absque  injuria. 
Where,  however,  it  is  specifically  provided  by  statute  that 
the  owner  cannot  recover  for  improvements  constructed 
after  the.  filing  of  the  first  notice  of  intent  to  condemn,  he 
is  substantially  prohibited  from  using  his  property  to  the 
best  advantage,  and  he  is  constitutionally  entitled  to  com- 
pensation for  the  restriction  or  negative  easement  thus 
imposed  on  his  land.81  In  some  states  it  has  been  held  that 
in  all  cases  where  condemnation  proceedings  have  been  dis- 
continued after  an  unreasonable  delay,  the  owner  may 
recover  in  an  action  in  the  nature  of  trespass  on  the  case 
for  the  loss  he  suffered  by  the  long  pendency  of  the  pro- 
ceedings,82 but  just  what  constitutes  an  unreasonable  delay 

Iowa. —  Ford    v.    Park    Commis-  Utah. —  McCready  v.  Rio  Grande 

sioners,  148  Iowa  1,  126  N.  W.  1030,  Western  Ry.  Co.,  30  Utah  1,  83  Pac. 

Ami.    Cas.   1912    B    940.  331»  8  Ann-   Cas-   732- 

•*eJl«.-Owensboro,    etc.,    R.  47™~^Tw  luT™^' 

R    Co    v.  Gray    14  Ky.  L   Rep.  79.  47^u^     ^sf'r *  Co.      v. 

Zoum<ma.-Mallard  v.  Lafayette,  Northem    PacIfic    R     R     Co  _    51 

5  La.  Ann.  112   (semble).  Minn   218j  53  N_  w>  366 

Maryland.  —  Baltimore    v.    Mus-  79.  Sherwood  v.  St.  Paul,  etc.,  R. 

grave,  48  Md.  272,  30  Am.  Rep.  458 ;  R.  Co.,  21  Minn.  122 ;  New  York  v. 

Shanfelter    v.    Baltimore,    80    Md.  Mapes,  6  Johns.  Ch.    (N.  Y.)    46; 

483,  31  Atl.  439.  27  L.  R.  A.  648.  Portland  v.  Lee  Sam,   7   Ore.  397 : 

Minnesota.  —  Bergman      v.      St.  Driver  v.  Western  TJn.  R.  R.  Co., 

Paul,  etc ,  21  Minn.  533.  32  wis-  569-  But  in  Schuylkill  Nav. 

Missouri.-Whyte   v.   Kansas,   22  Co-  v-  ^  *  w-  &  S-  <Pa-)  362'  «= 

Mo.  App.  409.  was   sald /bat   such   buildings,   on 

,_     ^  '                 ,    .                „  account  of  the  short  life  probable 

Vew    Jer^-Andrus    v.    Bay  for   m         coula    have 

Creek  R.  R.  Co.,  60  N.  J.  L.  10,  yalue 

36  Atl.  826.  80.  Gilmore  v.  Pittsburgh,  etc.,  R. 

New  York. —  Martin  v.  Brooklyn,  r.  Co.,  104  Pa.  275. 

1  Hill  545.  81.  Supra,  §  101. 

Pennsylvania. —  Steuart  v.   Phila-  82.  Connecticut. — Carson  v.  H«t- 

delphia  County,  2  Pa.  340.  ford,  48  Conn.  68. 
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is  not  always  easy  to  define.83  It  has  been  held  that  a 
statute  is  not  unconstitutional  which  allows  the  condemning 
party  two  years  to  decide  whether  to  appropriate  the  land 
after  the  report  of  the  commissioners  fixing  the  damages.84 

Even  in  jurisdictions  which  allow  damages  to  be 
recovered  when  the  proceedings  are  discontinued  after 
unreasonable  delay  it  is  held  that  if  there  is  no  remon- 
strance or  complaint  by  the  parties  interested,  or  demand 
that  the  proceedings  be  concluded  forthwith  or  dismissed, 
the  condemning  party  is  justified  in  concluding  that  no  one 
is  being  damaged  by  the  delay,  and  cannot  be  charged  with 
negligence  or  bad  faith,85  and,  in  any  event,  to  support  a 
claim  for  damages  for  discontinuance  of  condemnation  pro- 
ceedings, the  proceedings  must  have  been  actually  begun, 
and  a  preliminary  order  merely  vesting  in  a  certain  body 
power  to  take  certain  property  can  give  rise  to  no  claim 
for  damages  because  of  uncertainty  of  tenure  and  injury 
to  business.86 

In  a  few  states  statutes  have  been  enacted  providing  that 
in  any  case  in  which  an  inchoate  taking  has  been  abandoned 
or  condemnation  proceedings  have  been  dismissed,  the 
owner  of  the  land  affected  may  recover  the  loss  he  has 
suffered  by  the  prospective  condemnation  of  the  land.  Such 
statutes  violate  no  constitutional  right  of  the  condemnor.87 

Illinois. — Winkelman  v.   Chicago,  320,  four  years  was  held  unreason- 

213  111.  360,  72  N.  E.  1066.  able.     In  Feiten   v.   Milwaukee,   47 

Indiana.—  Pittsburgh,  etc.,  R.  R.  Wis.  494,  2  N.  W.   1148,  the  lapse 

Co.  v.  Swinney,  97  Ind.  586.  of   between   six   and   seven   months 

Louisiana. —  McLaughlin    v.    Mu-  from  the  institution  of  proceedings 

nicipality  No.  2,  5  La.  Ann.  504.  to  their  dismissal  was  held  not  un- 

Maryland. —  Norris  v.   Baltimore,  reasonable.    In  Ford  v.  Park  Com- 

44  Md.  598 ;  Baltimore  v.  Musgrave,  missioners,  148  Iowa  1,  126  N.  W. 

48    Md.    272,    30    Am.    Rep.    458;  1030,  Ann.   Cas.  1912  B  940,  three 

Black  v.  Baltimore,  50  Md.  235,  56  months  was  held  not  unreasonable. 

Md.  333,  33  Am.  Rep.  320.  84.  Drainage    District    No.    1    v. 

Missouri. —  Simpson     v.     Kansas  Chicago,   etc.,   Ry.   Co.,   96   Neb.    1, 

City,    111    Mo.   237,    20    S.    W.    38;  146  N.  W.  1055. 

Kirn  v.  Cape  Girardeau,  etc.,  R.  R.  85.  Black    v.    Baltimore,    50   Md. 

Co.,   124  Mo.   App.   271,   101   S.   W.  235,  33  Am.  Rep.  320. 

673;   St.  Louis,  etc.,  R.   R.  Co.  v.  86.  Shanfelter    v.    Baltimore,    80 

Cape  Girardeau,  etc.,  R.  R.  Co.,  126  Md.  483,  31  Atl.  439,  27  L.  R.  A. 

Mo.  App.  272,  102  S.  W.  1042.    '  648. 

83.  In  Simpson  v.  Kansas  City,  87.  Sanitary  District  v.  Bern- 
Ill  Mo.  237,  20  S.  W.  38,  it  was  stein,  175  111.  215,  51  N.  E.  720; 
held  that  nine  years  was  an  un-  Rieker  v.  Danville,  204  111.  191,  68 
reasonable  delay.  In  Black  v.  Bal-  N.  E.  403 ;  In  re  Port  Reading  R. 
timore,   50   Md.    235,    33   Am.    Rep.  R.  Co.,  75  N.  J.  L.  430,  68  Atl.  219. 
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In  New  England  title  ordinarily  passes  by  the  filing  of  a 
formal  taking  and  it  was  held  that  such  taking  vested  the 
owner's  right  to  compensation  though  the  proceedings 
were  discontinued  before  possession  was  ever  assumed.88 
Statutes  were  subsequently  enacted  providing  that  damages 
should  not  be  paid  until  the  land  was  entered;  if  entry 
was  not  made  within  a  certain  period  the  taking  should  be 
void;  in  case  of  such  abandonment  the  owner  should  recover 
the  loss  he  suffered  by  the  pendency  of  the  proceedings. 
Under  such  statutes  it  was  held  that  the  loss  must  be 
recovered  in  a  different  proceeding  from  the  original  peti- 
tion for  the  assessment  of  damages  for  the  taking,89  that 
the  compensation  must  be  limited  to  financial  loss  and  could 
not  include  vexation,  annoyance,  and  uncertainty,90  and 
that  when  the  land  had  been  used  by  the  public,  but  had  not 
been  entered  by  the  municipal  authorities  for  the  purpose 
of  construction,  the  owner  was  entitled  to  damages  for  the 
public  use  only.91 

When  the  court  is  given  authority  by  statute  to  permit 
a  discontinuance  upon  such  terms  as  it  deems  just,  it  is 
not  unusual  or  improper  to  require  that  the  owner  be  reim- 
bursed his  necessary  legal  expenses,92  and  in  such  a  case  it 
is  not  considered  an  abuse  of  discretion  to  allow  a  dismissal 
of  the  proceeding  only  upon  payment  of  compensation  for 
the  inconvenience  and  loss  of  the  free  use  of  the  land  to 

88.  Supra,  §  417,  note  53.  fees    and    depreciation    in    market 

89.  Drury  v.  Boston,  101  Mass.  value,  or  deprivation  of  use,  but  not 
439.  expert  fees  or  loss  of  an  advantage- 

90.  Whitney  v.  Lynn,  122  Mass.  ous  lease.  In  re  Pittsburgh,  243 
338.  When  the  owner  had  planned  Pa.  392,  90  Atl.  329.  When  the 
to  erect  a  building  on  the  land,  and  owner  has  had  the  laying  out 
was  obliged  to  delay  beginning  con-  quashed  by  certiorari  proceedings, 
struction  until  the  taking  lapsed,  it  he  is  not  entitled  to  recover  for  his 
was  held  that  he  was  not  entitled  trouble  and  expense  in  making  a 
to  recover  loss  of  rentals,  loss  of  contest.  Main  v.  Plymouth  County, 
an  advantageous  sale,  architects'  223  Mass.  66,  111  N.  E.  694. 
charges  for  making  changes  in  the  91.  Corey  v.  Wrentham,  164  Mass. 
plans,    or   amounts   paid   as   taxes  18,  41  N.  E.  101. 

either  on  the  lot  as  a  whole  or  on  92.  Mellichar  v.  Iowa  City,  116 
the  part  taken.  Munroe  v.  Woburn,  Iowa  390,  90  N.  W.  86 ;  Northern 
220  Mass.  116,  107  N.  E.  413.  Missouri  E.  R.  Co.  v.  Lackland,  25 
Under  a  similar  statute  in  Pennsyl-  Mo.  515 ;  Re  Waverly  Water  Works 
vania  it  was  held  that  the  costs  and  Co.,  85  N.  Y.  478 ;  Moravian  Semi- 
damages  recoverable  upon  the  dis-  nary  v.  Bethlehem,  153  Pa.  583,  26 
continuance  of  proceedings  to  open  Atl.  237.  See  also  Deneen  v.  Un- 
a   street   include  ordinary   witness  verzagt,  225  111.  378,  80  N.  E.  321. 
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which  the  owner  has  been  subjected,83  but  in  the  absence 
of  statute  such  costs  cannot  be  awarded.  If  the  party  mak- 
ing the  taking  has  an  absolute  right  to  abandon  it,  the 
court  cannot  impose  conditions  such  as  the  payment  of  an 
attorney's  fee.94 

§  421.  Setting  Aside  Award  as  Against  the  Evidence. 

In  those  states  in  which  the  constitution  requires  a  jury 
trial  in  eminent  domain  proceedings,  it  is  the  jury  trial 
as  known  at  common  law  that  is  intended,  and  there  must 
be  a  trial  by  a  jury  of  twelve  men  in  the  presence  and  under 
the  charge  and  supervision  of  the  judge  empowered  to 
instruct  them  on  the  law,  and  to  set  aside  the  verdict  if  in 
his  opinion  it  is  against  the  law  or  the  evidence.95  It  is 
accordingly  within  the  power  of  the  judge  presiding  at  the 
trial  of  a  land  damage  case  by  a  jury  to  set  aside  the  verdict 
on  the  ground  that  in  his  opinion  it  is  so  grossly  inade- 
quate or  excessive  as  to  be  unsupported  by  the  evidence.96 

All  rulings  of  law  by  the  judge  presiding  at  the  trial  are 
of  course  open  to  exception  by  the  party  aggrieved,  even  if 
they  relate  only  to  the  question  of  damages,  and  if  the  pre- 
siding judge  prescribes  an  erroneous  measure  of  damages, 
or  wrongly  excludes  items  or  elements  of  damage  from  the 
consideration  of  the  jury,  or  admits  items  or  elements  which 
should  have  been  excluded,  the  verdict  will  be  set  aside  and 
a  new  trial  ordered  by  the  appellate  court.97  When  however 
there  is  no  complaint  about  the  rulings  of  the  court,  but  it  is 
contended  that  the  verdict  is  so  grossly  inadequate  or  exces- 
sive as  to  be  unsupported  by  the  evidence,  there  is  a  diver- 
sity of  practice  in  the  different  states  upon  the  question  of 
the  residence  of  the  ultimate  authority  to  sustain  it  or  set  it 
aside.  In  Massachusetts  and  some  of  the  other  states  it  is 
held  that  a  motion  to  set  aside  a  verdict  in  a  land  damage 
case  on  the  ground  that  it  is  inadequate  or  excessive  is 

93.  United  States  v.  Dickson,  127  94.  Winkelman    v.    Chicago,    213 

Fed.  774;  Lawrence  Ward's  Island  111.  360,  72  N.  E.  1066. 

Realty   Co.    v.    United    States,    209  95.  Supra,  §  340. 

Fed.  201;   Southern   Pacific  R.   R.  96.  Harding  v.  Medway,  10  Met. 

Co.  v.  Reis  Estate  Co.,  15  Cal.  App.  (Mass.)  465. 

216,  114  Pac.  808,  810 ;  Gear  v.  Du-  97.  Infra,  §  444. 
buque,  etc.,  R.  R.  Co.,  20  Iowa  523, 
89  Am.  Dec.  550. 
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addressed  wholly  to  the  discretion  of  the  judge  who  pre- 
sided at  the  trial,  and  that  no  exception  lies  to  the  verdict 
or  to  the  order  either  sustaining  it  or  setting  it  aside.98  In 
other  states  it  is  held  that  whether  there  is  evidence  to  sup- 
port the  verdict  is  a  question  of  law  for  the  court,  and  that 
an  exception  lies  to  the  order  of  the  trial  court  in  sustain- 
ing or  setting  aside  a  verdict." 

When  a  jury  trial  is  not  required  and  the  final  hearing 
upon  the  question  of  damages  is  held  before  a  board  of 
commissioners,  there  is  no  constitutional  right  to  have 
the  adequacy  or  inadequacy  of  the  award  passed  upon 
by  any  other  tribunal,  except  so  far  as  it  depends  upon 
rulings  in  matters  of  law.1  It  is  customary  however  in 
the  states  in  which  trial  by  jury  is  dispensed  with  in  land 
damage,  cases  ,to  make  provision  for  the  acceptance  of  the 
award  of  the  commissioners  by  a  justice  of  the  principal 
trial  court,  and  to  impose  upon  him  the  duty  of  passing 
upon  the  question  whether  the  award  is  supported  by  the 
evidence.  His  ruling  upon  this  point  may  or  may  not  be 
subject  to  exception,  as  the  statutes  provide. 

In  every  case  however  in  which  the  statutes  provide  for 
the  review  of  the  evidence  by  a  court  having  the  power  to 
set  aside  the  award,  whether  made  by  a  jury  or  by  com- 
missioners, if  it  is  unsupported  by  the  evidence  (except 
when  there  is  a  trial  de  novo 2  as  in  the  case  of  an  appeal 
to  a  jury  from  a  preliminary  award,  or  a  trial  in  court 
after  a  hearing  before  an  auditor),  it  is  not  intended  that 

98.  Stetson  v.  Medford,  109  Mass.  306,  117  Am.  St.  Rep.  642,  10  Ann. 
242;    Holyhood   Cemetery   Associa-      Cas.  283. 

tion  v.  Brookline,  215  Mass.  255,  Missouri. —  Doyle  v.  Kansas  City, 
102  N.  E.  340.    k  etc.,  R.  R.  Co.,  113  Mo.  280,  20  S.  W. 

99.  California. — Los  Angeles,  etc.,      970. 

R.  R.  Co.  v.  Rumpp,  94  Cal.  432,  North    Carolina.  —  Brown    v. 

29  Pac.  872.  Weaver  Power  Co.,  140  N.  C.  333, 

Illinois.— Atchison,  etc.,  R.  R.  Co.  52  S.  B.  954,  3  L.  R.  A.  (N.  S.)  912. 

v    Schneider,  127  111.  144,  20  N.  E.  Oklahoma.  —  Denver,     etc.,     Ry. 

41,  2  L.  R.  A.  422;  Cahill  v.  Nor-  Co.   v.   Adkinson,    28    Okla.    1,    119 

wood  Park,   149  111.  156,   36  N.   B.  Pac.  247. 

005  Texas. — Palmer  v.  Harris  County, 

Louisiana.— Abney  v.  Texarkana,  29  Tex.  Civ.  App.  340,  69  S.  W.  229. 

etc    R   R.  Co.,  105  La.  446,  29  So.  Virginia.—  Cranford    Paving    Co. 

890'  v.  Baum,  97  Va.  501,  24  S.  E.  906. 

Michigan.—  Boyne   City,   etc.,   R.  1-  Infra,  §  423. 

R.  Co.  v.  Anderson,  146  Mich.  328,  2.  Infra,  §  431. 
109  N.  W.  429,  8  L.  R.  A.   (N.  S.) 
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the  court  of  review  should  set  aside  the  verdict  merely 
because  upon  the  same  evidence  it  would  have  awarded  a 
different  sum.  The  tribunal  whose  duty  it  was  to  decide 
the  questions  of  fact  involved  has  final  and  exclusive  juris- 
diction over  all  questions  of  fact,  and,  as  it  has  the  oppor- 
tunity of  hearing  the  witnesses  and  of  observing  their 
manner  and  appearance  upon  the  stand,  it  is  the  sole  judge 
of  their  credibility.  An  award  of  damages  made  upon  con- 
flicting evidence  will  not  be  set  aside  f  it  is  only  when  there 


3.  United  States. —  Shoemaker  v. 
United  States,  147  U.  S.  282,  37 
L.  ed.  170 ;  United  States  v.  Beatty, 
198  Fed.  284;  Pennsylvania  Co.  v. 
United  States,  223  Fed.  759. 

Arkansas. —  Little  Rock  Junction 
R.  R.  Co.  v.  Woodruff,  49  Ark.  381, 
5  S.  W.  792,  4  Am.  St.  Rep.  51; 
Stuttgart,  etc.,  R.  R.  Co.  v.  Ko- 
courek,  101  Ark.  47,  141  S.  W.  511. 

California. —  Western  Pacific  R. 
R.  Co.  v.  Reed,  35  Cal.  621 ;  Laguna 
Drainage  Dist.  v.  Martin  Co.,  5 
Cal.  App.  166,  89  Pac.  993. 

Colorado.  —  Thompson  v.  De 
Weere,  etc.,  R.  R.  Co.,  25  Colo.  243, 
53  Pac.  507. 

Delaware. — In  re  Elbert,  4  Boyce 
388,  88  Atl.  608. 

District  of  Columbia. —  Columbia 
Heights  Realty  Co.  v.  Macfarland, , 
31  App.  Cas.  D.  C.  112. 

Georgia. —  Selma,  etc.,  R.  R.  Co. 
v.  Gammage,  63  Ga.  604;  Cincin- 
nati, etc.,  Ry.  Co.  v.  Nettles,  77 
Ga.  576. 

Illinois. — Metropolitan  West  Side 
El.  R.  R.  Co.  v.  Dickinson,  161  111. 
22,  43  N.  E.  706;  Chicago  Terminal 
Transfer  R.  R.  Co.  v.  Bugbee,  184 
111.  353,  56  N.  E.  386;  South  Park 
Commissioners  v.  Ayer,  245  111.  402, 
92  N.  E.  274. 

Indiana. —  Peck  v.  Rensselaer,  8 
Blackf.  308;  Chicago,  etc.,  Ry.  Co. 
v.  Wysor  Land  Co.,  163  Ind.  288, 

69  N.  E.  546. 

Kentucky. — Richmond,  etc.,  Turn- 
pike Road  Co.  v.  Madison  County 
Fiscal  Court,  24  Ky.  L.  Rep.  1260, 

70  S.  W.  1044 ;  Louisville,  etc.,  R.  R. 
Co.  v.  White  Villa  Club,  154  Ky. 
773,  159  S.  W.  983 ;  Stafford  v.  Big 


Sandy,  etc.,  Ry.  Co.,  104  Ky.  582, 
176  S.  W.  14. 

Louisiana.  —  Shreveport  v.'  Mc- 
Clure,  132  La.  468,  61  So.  530 ;  Com- 
mercial Telegraph  Cable  Co.  v.  Pre- 
vost,  133  La.  47,  62  So.  347. 

Massachusetts. —  Fitchburg  R.  R. 
Co.  v.  Eastern  R.  R.  Co.,  6  Allen 
98. 

Michigan. —  Boyne  City,  etc.,  R. 
R.  Co.  v.  Anderson,  146  Mich.  328, 
109  N.  W.  429,  8  L.  R.  A.  (N.  S.) 
306,  117  Am.  St.  Rep.  642,  10  Ann. 
Cas.  283;  Board  of  Education  v. 
Brown,  159  Mich.  148,  123  N.  W. 
562. 

Minnesota. —  Prahl  v.  Brown 
County,  104  Minn.  227,  116  N.  W. 
483. 

Mississippi. —  Levee  Commission- 
ers v.  Lee,  85  Miss.  508,  37  So.  747. 

Missouri. — Sheehy  v.  Kansas  City 
Cable  Ry.  Co.,  94  Mo.  574,  7  S.  W. 
579,  4  Am.  St.  Rep.  396;  Shelby 
County  Ry.  Co.  v.  Crawford,  235 
Mo.  489,   139   S.   W.   115. 

Montana. —  Helena,  etc.,  Smelting 
Co.  v.  Lynch,  25  Mont.  497,  65  Pac. 
919;  Yellowstone  Park  R.  R.  Co. 
v.  Bridger  Coal  Co.,  34  Mont.  545, 
87  Pac.  963,  115  Am.  St.  Rep.  546. 

Nebraska. —  Nebraska,  etc.,  R.  R. 
Co.  v.  Scott,  31  Neb.  571,  48  N.  W. 
390;  Clarke  v.  Chicago,  etc.,  R.  R. 
Co.,  23  Neb.  613,  37  N.  W.  484; 
Grimm  v.  Elkhorn  Valley  Drainage 
District,  98  Neb.  260,  152  N.  W. 
374. 

Nevada.— Virginia,  etc.,  R.  R.  Co. 
v.  Elliott,  5  Nev.  358. 

New  Jersey.—  Somerville,  etc.,  R. 
R.  Co.  v.  Doughty,  22  N.  J.  L.  495. 

New  York. —  New  York  Central 
R.  R.  Co.  v.  Untermyer,  196  N.  Y. 
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is  no  evidence  to  support  it  that  the  court  of  review  will 
intervene.  When  the  jury  or  commissioners  have  taken  a 
view  the  court  will  be  especially  loth  to  set  aside  the  verdict 
or  award  ;4  but  although  the  knowledge  acquired  by  a  jury 
from  a  view  may  be  such,  in  some  cases,  as  to  embarrass  a 
court  in  passing  upon  the  question  of  the  sufficiency  of  the 
evidence  to  warrant  the  verdict,  yet  a  judge  must,  in  each 
case,  determine,  from  the  circumstances  of  that  case, 
whether  he  is  so  far  in  possession  of  all  the  material 
evidence  as  to  enable  him  to  act  intelligently.     The  fact 


531,  89  N.  B.  1106;  In  re  Croton 
Falls  Dam,  129  App.  Div.  707,  114 
N.  Y.  Supp.  75 ;  In  re  Crotona  Park, 
142  App.  Div.  665,  127  N.  Y.  Supp. 
379;  Buffalo  v.  De  Groat,  148  App. 
Div.  412,  132  N.  Y.  Supp.  960 ;  In  re 
Avenue  C,  151  App.  Div.  83,  135 
N.  Y.  Supp.  259;  In  re  Bensel,  152 
App.  Div.  499,  137  N.  Y.  Supp.  374; 
New  York,  etc.,  Ry.  Co.  v.  Siebrecht, 
73  Misc.  219,  130  N.  Y.  Supp.  1005; 
In  re  Board  of  Water  Supply,  81 
Misc.  19,  142  N.  Y.  Supp.  83. 

Oklahoma.  —  Arkansas,  etc.,  Ry. 
Co.  v.  Witt,  19  Okla.  262,  91  Pac. 
897,  13  L.  R.  A.   (N.  S.)   237. 

Pennsylvania. —  Rea  v.  Pittsburg, 
etc.,  R.  R.  Co.,  229  Pa.  106,  78  Atl. 
73,  140  Am.  St.  Rep.  721. 

Utah. —  Oregon  Short  Line  R.  R. 
Co.  v.  Russell,  27  Utah  457,  76  Pac. 
345. 

Virginia. —  Miller  v.  Pulaski,  109 
Va.  137,  63  S.  E.  880,  22  L.  R.  A. 
(N.  S.)  552;  Richmond  v.  Williams, 
114  Va.  698,  77  S.  E.  492. 

Washington. —  Chicago,  etc.,  Ry. 
Co.  v.  Thayer,  65  Wash.  402,  118 
Pac.  318;  Tacoma  v.  Brown,  69 
Wash.  538,  125  Pac.  940;  In  re 
Eighth  Ave.,  77  Wash.  570,  138  Pac. 
10. 

West  Virginia. —  Kay  v.  Glade 
Creek,  etc.,  R.  R.  Co.,  47  W.  Va. 
467,  35  S.  E.  973. 

Wisconsin,.  —  Murdock  v.  Beloit, 
etc.,  Ry.  Co.,  147  Wis.  100,  132 
N.  W.  979. 

4.  Arkansas.  — ■  Sprjngfield,  etc., 
R.  R.  Co.  v.  Rhea,  44  Ark.  258. 

California.— Western  Pacific  R.  R. 
Co.  v.  Reed,  35  Cal.  621. 

Colorado. —  Denver,    etc.,    R.    R. 


Co.  v.  Bourne,  11  Colo.  59,  16  Pac. 
839. 

Illinois. —  Chicago  Terminal 
Transfer  R.  R.  Co.  v.  Bugbee,  184 
111.  353,  56  N.  E.  386;  South  Park 
Commissioners  v.  Ayer,  245  111.  402, 
92  N.  E.  275;  Sanitary  District  of 
Chicago  v.  Baumbach,  270  111.  128, 
110  N.  E.  331. 

Indiana. —  Chicago,  etc.,  R.  R.  Co. 
v.  Loer,  27  Ind.  App.  245,  60  N.  E. 
319. 

Kentucky. —  Louisville,  etc.,  R.  R. 
Co.  v.  White  Villa  Club,  154  Ky. 
773,  159  S.  W.  983. 

Louisiana. —  Natchitoches  R.  R., 
etc.,  Co.  v.  Henry,  109  La.  669,  33 
So.  725. 

Massachusetts. — Fitchburg  R.  R. 
Co.  v.  Eastern  R.  R.  Co.,  6  Allen 
98. 

Michigan. —  Marquette,  etc.,  R.  R. 
Co.  v.  Longyear,  133  Mich.  94,  94 
N.  W.  670. 

Missouri. —  St.  Louis  v.  Brown, 
155  Mo.  546,  56  S.  W.  298. 

Nebraska. —  Omaha,  etc.,  R.  R. 
Co.  v.  Walker,  17  Neb.  432;  Fink 
v.  Republican  Valley  R.  R.  Co.,  27 
Neb.  660,  43  N.  W.  418. 

Nevada. — Virginia,  etc.,  R.  R. 
Co.  v.  Henry,  8  Nev.  165. 

New  York. — In  re  Buffalo  Grade 
Crossing  Commissioners,  165  N.  Y. 
605,  58  N.  E.  1088 ;  New  York  Cen- 
tral R.  R.  Co.  v.  TTntermyer,  196 
N.  Y.  531,  89  N.  E.  1106;  In  re 
Croton  Falls  Dam,  129  App.  Div. 
707,  114  N.  Y.  Supp.  75 ;  In  re  Ave- 
nue C,  151  App.  Div.  83,  135  N.  Y. 
Supp.  259. 

Washington. —  Tacoma  v.  Brown, 
69  Wash.  538,  125  Pac.  940. 
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that  the  jury  has  had  a  view  presents  no  insuperable 
obstacle  to  the  granting  of  a  new  trial  on  the  ground  that 
the  verdict  is  against  the  evidence,  or  the  damages  inade- 
quate or  excessive.5 

§  422.  Nature  and  Effect  of  a  Judgment  in  Eminent 
Domain  Proceedings. 

It  will  be  readily  appreciated  from  an  examination  of  the 
cases  which  determine  the  right  of  the  condemning  party 
to  discontinue  or  abandon  eminent  domain  proceedings 6 
that  the  nature  and  effect  of  a  judgment  in  such  proceed- 
ings must  differ  widely  in  the  different  states,  in  accordance 
not  only  with  the  different  character  of  the  proceedings, 
but  with  the  difference  in  the  stage  of  the  proceedings  in 
which  the  right  to  discontinue  or  abandon  is'lost.  In  states 
in  which  the  condemnation  of  land  is  effected  by  adminis- 
trative order,  and  the  taking  is-  complete  and  irrevocable 
before  the  damages  are  assessed,  while  it  is  well  settled 
that  the  preliminary  award  of  commissioners  is  not  analo- 
gous to  a  judgment  in  a  civil  case,7  wheri  the  damages  are 
determined  upon  a  petition  for  a  jury  trial  entered  by 
the  owner  of  the  land,  upon  the  verdict  of  the  jury  a 
personal  judgment  is  entered  against  the  condemning  party 
for  the  sum  of  money  named  in  the  verdict,8  which  has  all 
the  attributes  of  a  judgment  in  an  ordinary  civil  case,  and 
upon  which  an  execution  will  issue,  in  addition  to  the  other 
means  of  enforcing  payment,  which  are  necessary  to  make 
a  taking  effected  in  this  manner  constitutional. 

In  such  of  the  states  in  which  condemnation  is  effected 
by  judicial  proceedings  instituted  by  the  party  desiring  to 
make  the  taking  as  hold  that  the  right  of  the  condemning 
party  to  the  land  and  the  right  of  the  owner  to  the  com- 
pensation become  vested  by  the  entry  of  judgment,  and  that 
thereafter  the  proceedings  cannot  be  lawfully  abandoned 
or  discontinued,  since,  even  if  the  petitioner  cannot  lawfully 

6.  Harding  v.   Medway,   10   Met.  v.  Franklin  County  Commissioners, 

(Mass.)    465;   Fitchburg  R.  R.   Co.  127  Mass.  50,  54,  34  Am.  Rep.  338; 

v.    Eastern    R.    R.    Co.,    6    Allen  Attorney-General  v.  Old  Colony  R. 

(Mass.)   98.  R-  Co.,  160  Mass.  62,  90,  35  N.  E. 

6.  Supra,  §§  417,  419.  252,  22  L.  R.  A.  112;  Neal  v.  Pitts- 

7.  Supra,  §  395.  burgh,  etc.,  R.  R.  Co.,  31  Pa.  19. 

8.  Connecticut   River   R.    R.    Co. 
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take  either  possession  or  title  until  it  pays  the  sum  awarded 
the  owner,  it  cannot  escape  liability  by  refusing  to  take 
any  further  action  upon  its-  petition,  it  is  not  unusual  or 
improper  to  enter  a  personal  judgment  for  the  amount  of 
the  award  or  verdict  against  the  petitioner.9 

On  the  other  hand,  in  the  states  in  which  the  condemning 
party  is  allowed  to  discontinue  the  proceedings  at  any  time 
before  payment  of  the  compensation  is  actually  made,  the 
effect  of  the  judgment  is  simply'to  fix  the  price  for  which 
the  condemning  party  may  have  the  property.  In  pro- 
ceedings of  this  character  in  no  event  does  a  personal 
judgment  run  against  the  condemning  party.10  If  it  pays 
the  judgment  the  land  which  is  the  subject  of  the  proceed- 
ings passes  into  its  ownership  and  possession;  if  it  does 


9.  United  States. —  Union  Ry.  Co. 
v.  Standard  Wheel  Co.,  79  C.  C.  A. 
386,  149  Fed.  698;  Weiser  Valley 
Land  &  Water  Co.  v.  Ryan,  111 
C.  C.  A.  221,  190  Fed.  417. 

Idaho. — Big  Lost  River  Irrigation 
Co.  v.  Davidson,  21  Idaho  160,  121 
Pac.  88. 

Illinois. —  Peoria,  etc.,  R.  R.  Co. 
V.  Mitchell,  74  111.  394. 
.    Minnesota. —  Robbins  v.  St.  Paul, 
etc.,  R.  R.  Co.,  24  Minn.  191. 

Missouri. —  Provolt  v.  Chicago, 
etc.,  R.  R.  Co.,  69  Mo.  633;  State 
v.  Withrow,  24  S.  W.  638. 

Nebraska. —  Dietrichs  v.  Lincoln, 
etc.,  R.  R.  Co.,  12  Neb.  225, 10  N.  W. 
718;  Drath  v.  Burlington,  etc.,  R. 
R.  Co.,  15  Neb.  367,  18  N.  W.  717. 

South  Carolina.  —  Mauldin  v. 
Greenville,  64  S.  C.  444,  42  S.  E. 
202. 

Washington. —  Bellingham  Bay, 
etc.,  R.  R.  Co.  v.  Strand,  14  Wash. 
144,  44  Pac.  140;  State  v.  Humes, 
34  Wash.'  347,  75  Pac.  348. 

10.  Alabama. —  Mobile,  etc.,  R.  R 
Co.  v.  Hester,  122  Ala.  249,  25  So. 
220. 

Colorado.  —  Dolores  Land,  etc., 
Co.  v.  Hartman,  17  Colo.  138,  29 
Pac.  378. 

Connecticut.—  Meriden  v.  Zwal- 
ziski.  88  Conn.  427,  91  Atl.  439. 

Florida.—  Florida  Central  R.  R. 
Co.  v.  Bear,  43  Fla.  319,  31  So.  287. 

Illinois.—  St.    Louis,    etc.,   R.    R 


Co.  v.  Lux,  63  111.  523;  Springfield, 
etc.,  R.  R.  Co.  v.  Turner,  68  111. 
187;  Bloomington  v.  Miller,  84  111. 
621. 

Indiana. —  Evansville,  etc.,  R.  R. 
Co.  v.  Fitzpatrick,  10  Ind.  120; 
Evansville,  etc.,  R.  R.  Co.  v.  String- 
er, 10  Ind.  551. 

Iowa. — Haggard  v.  Algona  School 
District,  113  Iowa  486,  85  N.  W. 
777;  Richardson  v.  Centerville,  137' 
Iowa  353,  114  N.  W.  1071. 

Kansas. —  St.  Louis,  etc.,  R.  R. 
Co.  v.  Wilder,  17  Kan.  239;  Law- 
rence, etc.,  R.  R.  Co.  v.  Moore,  24 
Kan.  323;  Kansas  City,  etc.,  R.  R. 
Co.  v.  Kennedy,  49  Kan.  19,  30  Pac. 
126. 

Kentucky. —  Elizabethtown,  etc., 
R.  R.  Co.  v.  Thompson,  79  Ky.  52. 

Mississippi- — Louisville,  etc.,  Ry. 
Co.  v.  Ryan,  64  Miss.  399,  8  So.  173. 

Missouri. —  State  v.  Hug,  44  Mo. 
116. 

Oregon. —  McCall  v.  Marion 
County,  43  Ore.  536,  73  Pac.  103-1, 
75  Pac.  140. 

Virginia. —  Norfolk,  etc.,  Ry.  Co. 
v.  Consolidated  Turnpike  Co.,  Ill 
Va.  131,  68  S.  E.  346,  Ann.  Cas. 
1912  A  239. 

Washington.  —  Port  Townsend 
Southern  R.  R.  Co.  v.  Barbare,  46 
Wash.  275,  89  Pac.  710;  Chesa- 
peake, etc.,  R.  R.  Co.  v.  Bradford, 
6  W.  Va.  220. 
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not  pay  the  judgment  the  owner  retains  his  property.  Pay- 
ment is  entirely  voluntary  but  without  payment  the  con- 
demning party  cannot  have  the  land. 

§  423.  Appeal  on  Questions  of  Law  to  Court  of  Last 
Resort. 

When  eminent  domain  proceedings  are  conducted  in  a 
court  of  record,  in  the  same  manner  as  civil  proceedings 
generally,  upon  a  final  determination  of  the  cause  by  the 
trial  court,  questions  of  law  may  be  brought  before  the 
court  of  last  resort  of  the  state  in  the  same  manner  as  in 
other  civil  proceedings,11  a  statute  giving  the  court  of  last 
resort  general  appellate  jurisdiction  over  the  inferior 
courts  of  record  being  broad  enough  to  include  eminent 
domain  proceedings  unless  the  contrary  expressly  ap- 
pears.12 That  this  is  a  right  universally  existing  and  com- 
monly exercised  is  evidenced  ny  the  thousands  of  decisions 
of  courts  of  last  resort  upon  eminent  domain  matters  cited 
in  this  work,  upon  questions  involving  not  only  the  validity 
of  a  taking,  but  the  measure  of  damages,  and  the  forms  of 
procedure  as  well. 

When  the  proceedings  are  conducted  by  a  board  of  com- 
missioners over  whom  the  court  of  last  resort  does  not  have 
general  appellate  jurisdiction,  the  means  of  bringing  up 
law  points  for  final  determination  is  not  always  so  simple. 
In  some  states  the  determination  of  the  commissioners 
must  be  returned  to  court  for  acceptance,  and,  while  the 
findings  of  the  commissioners  may  be  final  on  questions  of 
fact,  questions  of  law  can  be  reserved  by  exceptions  to  the 
order  accepting  or  rejecting  the  report.  In  states  in  which 
an  appeal  from  the  preliminary  award  on  both  law  and 
facts  to  a  court  sitting  with  a  jury  is  provided  for,  it  is 
not  customary  to  allow  exceptions  on  points  of  law  to 
rulings  of  the  commissioners,  and  the  right  of  appeal  and 
the  trial  de  novo  which  ensues  is  sufficient  means  of  review 

11.  As  to  what  constitutes  a  final  Drainage  District  v.  Jamison,  176 
determination,  see  supra,  §  415.  Mo.  557,  75  S.  W.  679;  Pemigewas- 

12.  Jacksonville,  etc.,  R.  K.  Co.  v.  set  Bridge  v.  New  Hampton,  47 
Adams,  29  Fla.  260,  11  So.  169,  33  N.  H.  151;  Littleton  Bridge  Co.  v. 
Fla.  608,  15  So.  257 ;  King's  Lake  Pike,  72  Vt.  7,  47  Atl.  108. 
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for  all  errors  whether  of  law  or  fact,  not  involving  mis- 
conduct on  the  part  of  the  commissioners.13  In  such  cases 
the  hearing  before  the  commissioners,  being  preliminary 
only,  is  conducted  informally,14  and  no  means  is  usually 
provided  for  raising  law  points  or  distinguishing  between 
points  of  law  and  issues  of  fact.  When  the  case  reaches 
the  hands  of  a  court  it  is  time  enough  for  parties  to  put 
such  questions  of  law  as  they  desire,  to  have  finally  deter- 
mined in  shape  to  take  before  the  court  of  last  resort. 

In  states  in  which  the  taking  is  made  or  the  damages  are 
finally  determined  by  a  board  of  commissioners,  and  no 
provision  is  made  by  statute  for  bringing  their  report 
before  the  court  for  confirmation,  the  usual  means  pro- 
vided for  bringing  questions  of  law  before  the  court  of 
last  resort  by  appeal,  exceptions  or  writ  of  error  are  not 
available.  It  is  not  however  to  be  supposed  that  an  owner 
of  land  who  has  been  deprived  of  his  property  in  an  uncon- 
stitutional manner,  or  without  compliance  with  the  law, 
or  without  being  allowed  the  benefit  of  the  measure  of 
compensation  which  the  established  precedents  of  the  state 
prescribe,  is  bound  to  accept  an  adverse  ruling  of  a  body 
of  laymen  upon  such  points  as  final.15  It  is  well  settled  that 
unless  the  constitution  of  the  state  expressly  requires  a 
trial  by  jury  in  eminent  domain  proceedings  the  decisions 
of  a  board  of  commissioners  upon  questions  of  fact  may 
be  final ;  but  it  would  be  open  to  doubt  if  a  proceeding  by 
which  an  owner  was  deprived  of  his  property  without  an 
opportunity  to  have  questions  of  law  passed  upon  by  a 
court  would  constitute  "  due  process  of  law." 

§  424.  Writ  of  Certiorari  to  Review  Eminent  Domain 
Proceedings. 

The  appropriate  remedy  for  parties  aggrieved  by  the 
determination  of  a  board  of  commissioners  in  taking  land 
by  eminent  domain  or  in  awarding  the  damages  therefor, 
or  by  the  rulings  of  law  of  such  board  incident  to  their 
determination,  when  the  statutes  of  the  state  do  not  require 

13.  Infra,  §  427.  of  jurisdiction,  or  fraud,  mistake  or 

14.  Infra,  §§  426,  444.  accident.       Matter     of     Southern 

15.  An  award  which  the  statute  Boulevard  R.  R.  Co.,  143  N.  Y.  253, 
provides  shall  be  "final  and  con-  38  N.  B.  276. 

elusive"  may  be  attacked  for  lack 
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the  determination  of  the  board  to  be  submitted  to  a  court 
for  confirmation,  or  permit  any  appeal  from  such  deter- 
mination to  the  courts,  is  a  petition  for  writ  of  certiorari. 
The  function  of  a  writ  of  certiorari  is  to  correct  errors  of 
law  in  the  actions  of  a  board  acting  judicially,  but  not 
according  to  the  course  of  the  common  law,  and  from  the 
orders  of  which  no  appeal  lies.  A  board  of  commissioners 
in  taking  land  by  eminent  domain,16  or  in  determining 
damages,  is  acting  judicially,17  and  not  according  to  the 
course  of  the  common  law,  and  accordingly,  when  no  appeal 
lies  to  its  determinations,  they  may  be  reviewed  by 
certiorari.18 

Certiorari  proceedings  originate  with  a  petition  for  the 
issuance  of  the  writ.  The  petition  should  set  forth  the  pro- 
ceedings and  state  wherein  the  petitioner  considers  him- 
self aggrieved19  and  ask  that  the  respondents  be  required 


16.  As  to  the  determination  of  the 
validity  of  a  taking  by  administra- 
tive order  by  means  of  the  writ  of 
certiorari,  see  supra,  §  392. 

17.  There  is  no  inconsistency  be- 
tween this  statement  and  the  opin- 
ion expressed,  supra,  §  330,  that  the 
taking  of  land  by  eminent  domain  is 
essentially  an  administrative  func- 
tion. There  are  many  other  admin- 
istrative functions  which,  though 
not  performed  by  judicial  officers, 
are  so  far  judicial  as  to  be  review- 
able upon  certiorari;  e.  g.,  the 
assessment  of  betterments,  the  re- 
moval of  public  officers. 

18.  Alabama^-  Talladega  County 
Commissioners  v.  Thompson,  15 
Ala.  134. 

Arkansas. — Ex  parte  Couch,  14 
Ark.  337. 

California. — Wulzen  v. -San  Fran- 
cisco, 101  Cal.  15,  35  Pac.  353,  40 
Am.  St.  Eep.  17. 

Illinois.—  Oran  v.  Hoblit,  19  111. 
App.  259. 

Iowa. —  Runner  v.  Keokuk,  11 
Iowa  543;  Robertson  v.  Harten- 
bower,  120  Iowa  410,  94  N.  W.  857. 

Massachusetts. — Commonwealth  v. 
Ellis,  11  Mass.  462 ;  Parks  v.  Mayor 
&  Aldermen  of  Boston,  8  Pick.  217 ; 
Endicott,  Petitioner,  24  Pick.  339; 


Dwight  v.  City  Council  of  Spring- 
field, 4  Gray  107. 

Michigan.  —  People  v.  Brighton, 
20  Mich.  57;  Names  v.  Highway 
Commissioners,  30  Mich.  490. 

Minnesota.  —  Henz  v.  Buckham, 
104  Minn.  389,  116  N.  W.  736. 

Missouri. —  St.  Charles  v.  Stew- 
art, 49  Mo.  132. 

New  Jersey. — Ex  parte  New  Jer- 
sey R.  R.  Co.,  16  N.  J.  L.  393 ;  Slo- 
cum  v.  Neptune  Township,  68 
N.  J.  L.  595,  53  Atl.  301. 

New  York. —  People  v.  Burton,  65 
N.  X.  452;  Matter  of  Fitch,  147 
N.  T.  334,  41  N.  E.  699. 

Pennsylvania.  —  Pennsylvania  R. 
R.  Co.  v.  Heister,  8  Pa.  445;  Dela- 
ware, etc.,  R.  R.  Co.  v.  Burson,  61 
Pa.  369. 

Tennessee. —  Tennessee  Central  R. 
R.  Co.  v.  Campbell,  109  Tenn.  640, 
75  S.  W.  1012. 

Washington. —  Seattle,  etc.,  R.  R. 
Co.  v.  Bellingham  Bay,  etc.,  R.  R. 
Co.,  29  Wash.  491,  69  Pac.  1107,  91 
Am.  St.  Rep.  907. 

Wisconsin. —  State  v.  Goldstucker, 
40  Wis.  124;  State  v.  Oshkosh,  84 
Wis.  548,  54  N.  W.  1095. 

See  also  supra,  §  392. 

19.  Board  of  Supervisors  v.  Ma- 
goon,  109  111.  142;  Chambers  v. 
Lewis,  9  Iowa  583;  Bogart  v.  New 
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to  certify  their  record  to  the  court.20  The  respondents  then 
file  a  return  under  oath  setting  out  their  record,  which 
should  be  signed  by  them  personally.21  The  record  so 
returned  is  conclusive  upon  the  petitioner,22  and  his  only 
remedy  for  a  false  return  is  an  action  for  damages  against 
the  respondents  individually.23  As  certiorari  will  lie  only 
to  correct  errors  apparent  on  the  record,  if  a  petitioner 
wishes  to  bring  up  a  question  of  law  not  apparent  on  the 
record  as  it  stands,  he  must  ask  that  the  record  be  extended 
to  include  the  ruling  complained  of.2* 

The  issuance  of  the  writ  lies  in  the  discretion  of  the 
court,25  and  the  respondents  may  therefore  allege  facts 
outside  the  record  showing  that,  though  the  record  is 
defective,  justice  does  not  require  the  issuance  of  the  writ.26 
The  petitioner  may  not  offer  evidence  to  disprove  the 
record,27  but  he  may  dispute  the  extrinsic  facts  alleged  by 
the  respondents.28    As  certiorari  is  a  discretionary  writ, 


York,  7  Cow.  (N.  Y.)  158;  Ex  parte 
Albany,  23  Wend.  (N.  Y.)  277.  Only 
those  objections  which  are  set  up 
in  the  petition  will  be  considered. 
Grand  Eapids,  etc.,  R.  R.  Co.  v. 
Weiden,  69  Mich.  572,  37  N.  W,  872. 

20.  Goodrich  v.  Highway  Commis- 
sioners, 1  Mich.  385 ;  Bogart  v.  New 
York,  7  Cow.   (N.  Y.)   158. 

21.  Chase  v.  Aldermen  of  Spring- 
field, 119  Mass.  556;  Warren  v. 
Street  Commissioners  of  Boston,  183 
Mass.  119,  66  N.  E.  412. 

22.  See  infra,  note  27 

23.  Beardslee  v.  Dodge,  143  N.  Y. 
161,  38  N.  B.  205. 

24.  Tileston  v.  Street  Commis- 
sioners of  Boston,  182  Mass.  325, 
65  N.  B.  380. 

25.  Illinois.  —  Board  of  Super- 
visors v.  Magoon,  109  111.  142. 

Maine. — White  v.  Lincoln  County 
Commissioners,  70  Me.  317. 

Massachusetts. —  Mendon  v.  Wor- 
cester County  Commissioners,  2 
Allen  463. 

Michigan. —  People  v.  Drain  Com- 
missioners, 40  Mich.  745. 

New  Hampshire. —  Grand  Trunk 
Ry.  Co.  v.  Berlin,  68  N.  H.  168,  36 
Atl.  554. 

New  York. —  Bis  parte  Albany,  23 
Wend.  277. 


26.  Spofford  v.  Bucksport,  etc.,  R. 
R.  Co.,  66  Me.  26 ;  Ward  v.  Newton, 
181  Mass.  432,  63  N.  E.  1064. 

27.  Alabama. —  McCulley  v.  Cun- 
ningham, 96  Ala.  583,  11  So.  694. 

Illinois. — Commissioners  of  High- 
ways v.  Smith,  217  111.  250,  75 
N.  E.  396. 

Maine. — Hayford  v.  Bangor,  102 
Me.  340,  66  Atl.  731. 

Massachusetts. — F airbanks  v. 
Mayor  &  Aldermen  of  Fitchburg, 
132  Mass.  42;  Ward  v.  Aldermen 
of  Newton,  181  Mass.  432,  63  N.  B. 
1064. 

Michigan. — Ann  Arbor  R.  R.  Co. 
v.  Beach,  110  Mich.  209,  68  N.  W. 
124. 

New  Jersey. —  New  Jersey  R.  R., 
etc.,  Co.  v.  Suydam,  17  N.  J.  L.  25. 

New  Mexico. —  Leyba  v.  Arimijo, 
11  N.  M.  437,  68  Pac.  939. 

New  York. —  People  v.  Burton,  65 
N.  Y.  452;  People  v.  Hildreth,  126 
N.  Y.  360,  27  N.  E.  558. 

Pennsylvania. —  In  re  Kensington, 
etc.,  Turnpike  Co.,  97  Pa.  260. 

28.  Illinois. —  Drainage  Commis- 
sioners v.  Volke,  163  111.  243,  45 
N.  E.  415. 

Maine. — White  v.  Lincoln  County 
Commissioners,  70  Me.  317. 
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it  will  not  be  issued  for  technical  and  unimportant  defects 
in  the  proceedings,29  and  it  will  not  be  issued  even  for  the 
gravest  irregularities  if  the  petitioner  has  been  guilty  of 
laches  in  not  raising  his  objections  seasonably.30 

Proceedings  which  are  reviewed  by  certiorari  must,  in  the 
absence  of  special  statutory  provision  to  the  contrary,  be 
affirmed  or  reversed  as  a  whole.81 

§  425.  Collateral  Impeachment  of  a  Judgment  in  Eminent 
Domain  Proceedings. 

It  is  shown  elsewhere  that,  even  when  a  taking  by 
eminent  domain  is  effected  by  administrative  order  and 
the  owners  of  land  affected  by  the  taking  have  no  oppor- 
tunity to  contest  the  validity  of  the  taking  in  the  proceed- 
ings themselves,  if  the  laws  of  the  state  provide  a  means 
by  which  such  owners  may  by  certiorari  or  otherwise  insti- 
tute a  direct  attack  upon  the  validity  of  the  taking,  they 
will  not  be  allowed  to  call  it  in  question  in  any  other  pro- 
ceeding in  which  such  validity  is  a  material  issue,  unless 
the  board  which  made  the  taking  had  no  jurisdiction  over 
the  subject  matter  upon  which  it  purported  to  act.32  A 
fortiori,  when  the  condemnation  of  land  is  effected  by  judi- 
cial proceedings,  in  which  the  owner  may  appear  and  insist 

Massachusetts. — F airbanks  v.  Township,  67  Mich.  422,  34  N.  W. 

Mayor   &    Aldermen    of    Fitchburg,  888. 

132   Mass.   42 ;    Ward   v.   Aldermen  New  Hampshire. —  Boston  &  Maine 

of  Newton,  181  Mass.  432,  63  N.  E.  E.  R.  v.  Folsom,  46  N.  H.  64. 

1064;   Janvrin  v.   Poole,   181  Mass.  30.  Wilder   v.   Hubbell,    43    Mich. 

463,  63  N.  E.  1066.  487;  Slocum  v.  Neptune,  68  N.  J.  L. 

29.  Iowa. —  Johnson     v.     Clayton  595,    53   Atl.    301;    State   v.    Pierce 

County    Supervisors,    61    Iowa    89,  County    Court,    42    Wash.    684,    85 

15  N.  W.  856.  Pac.  673. 

Louisiana. — Williams  v.  Lafourche  31.  Alabama. —  Steele  v.  Madison 

Parish  Judge,  45  La.  Ann.  1295,  14  County  Commissioners,  83  Ala.  304. 

So.  57.  Illinois. — Sonora    Highway    Com- 

Maine. —  Smith     v.     Cumberland  missioners  v.  Carthage  Supervisors, 

County  Commissioners,  42  Me.  395.  27  111.  140. 

Massachusetts. —  Ex  parte  Miller,  Michigan. —  Names     v.     Highway 

4   Mass.    565 ;   Freetown   v.    Bristol  Commissioners,  30  Mich.  490. 

County  Commissioners,  9  Pick.  46;  New   Jersey. —  Durant   v.    Jersey 

Whately   v.   Franklin  County  Com-  City,  25  N.  J.  L.  309. 

missioners,   1   Met.   336;   Holden   v.  New  Yorlc. —  People  v.  Ferris,  36 

Berkshire  County  Commissioners,  7  N.  T.  218. 

Met.    561;    Mendon    v.    Worcester  Pennsylvania.—  Church  v.  North- 
County  Commissioners,  2  Allen  463;  em  Central  R.  R.  Co.,  45  Pa.  339. 
Noyes  v.   City   Council   of   Spring-  32.  Supra,  §  392.     See  also  as  to 
field,  116  Mass.  87.  collateral    impeachment   of   award, 

Michigan.--  Soller       v.       Brown  infra,  §§  465-467  inc. 
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upon  the  observance  of  every  substantial  requirement  of 
law  before  his  title  is  divested,  once  a  final  judgment  of 
condemnation  has  been  entered,  such  judgment  cannot  be 
attacked  collaterally  in  any  other  form  of  action,  except 
for  lack  of  jurisdiction.33 

On  the  other  hand,  the  proceedings  of  a  court  in  matters 
over  which  it  has  no  jurisdiction  are  void  and  of  no  effect, 
and  however  great  the  inconvenience  to  the  public  may  be, 
the  laying  out  of  a  public  improvement  and  the  taking  of 
land  for  the  public  use,  when  effected  by  a  tribunal  which 
has  no  jurisdiction  over  the  subject  matter,  is  void  and  may 


33.  United  States. —  Secombe  v. 
Milwaukee,  etc.,  R.  R.  Co.,  23  Wall. 
108,  23  L.  ed.  67;  Huling  v.  Kaw 
Valley  R.  R.,  etc.,  Co.,  130  U.  S. 
559,  32  L.  ed.  1045;  Goodrich  v. 
Detroit,  184  U.  S.  432,  46  L.  ed. 
627,  affirming  123  Mich.  559,  82 
N.  W.  255;  Foltz  v.  St.  Louis,  etc., 
R.  R.  Co.,  8  C.  C.  A.  635,  60  Fed. 
316;  Houck  v.  United  States,  120 
C.  C.  A.  200,  201  Fed.  862. 

Alabama. —  Choate  v.  Southern 
Ry.   Co.,   143  Ala.  316,   39   So.   218. 

Arkansas. —  Crise  v.  Auditor,  17 
Ark.  572;  Draper  v.  Mackey,  35 
Ark.  497. 

California. —  Sutter  County  v. 
Tisdale,  136  Cal.  474,  69  Pac.  141. 

Georgia. —  Crura  v.  Hargrove,  119 
Ga.  471,  46  S.  E.  626. 

Illinois. —  Galena,  etc.,  R.  R.  Co. 
v.  Pound,  22  111.  399;  Townsend  v. 
Chicago,  etc.,  R.  R.  Co.,  91  111.  545 ; 
Chicago,  etc.,  R.  R.  Co.  v.  Chicago, 
etc.,  R.  R.  Co.,  112  111.  589 ;  Allen  y. 
Chicago,  176  111.  113,  52  N.  E.  33; 
South  Chicago  City  Ry.  Co.  v.  Chi- 
cago, 196  111.  490,  63  N.  E.  1046. 

Indiana.— White  Water  Valley 
Canal  Co.  v.  Henderson,  3  Ind.  3; 
Ney  v.  Swinney,  36  Ind.  454;  St. 
Joseph  Hydraulic  Co.  v.  Cincinnati, 
etc.,  R.  R.  Co.,  109  Ind.  172,  9  N.  E. 
727 ;  Graves  v.  Middletown,  137  Ind. 
400,  37  N.  E.  157;  Monroe  County 
Commissioners  v.  State,  156  Ind. 
550,  60  N.  E.  344. 

Iowa. — Carlile  v.  Des  Moines,  etc., 
R.  R.  Co.,  99  Iowa  345,  68  N.  W. 
784;  Davis  v.  Des  Moines,  etc.,  R. 
R.  Co.,  155  Iowa  51,  135  N.  W.  356. 


Kansas. —  Chicago,  etc.,  R.  R.  Co. 
v.  Griesser,  48  Kan.  663,  29  Pac. 
1082;  Howard  v.  Schmidt,  70  Kan. 
640,  79  Pac.  142. 

Maryland. —  Hamilton  v.  Annapo- 
lis, etc.,  R.  R.  Co.,  1  Md.  553 ;  Hazel- 
hurst  v.  Baltimore,  37  Md.  199; 
Brown  v.  Philadelphia,  etc.,  R.  R. 
Co.,  58  Md.  539;  Jenkins  v.  Riggs, 
100  Md.  427,  59  Atl.  758. 

Michigan. —  Tuller  v.  Detroit,  97 
Mich.  597,  56  N.  W.  1032 ;  Campau 
v.  Le  Blanc,  127  Mich.  179,  86  N.  W. 
535;  Auditor  General  v.  Crane,  152 
Mich.  94,  115  N.  W.  1042. 

Mississippi. —  Cage  v.  Trager,  60 
Miss.  563 ;  Illinois  Central  R.  R.  Co. 
v.  Swalen,  83  Miss.  631,  36  So.  147. 

Missouri. —  Evans  v.  Haefner,  29 
Mo.  141 ;  Thompson  v.  Chicago,  etc., 
R.  R.  Co.,  110  Mo.  147,  19  S.  W. 
77;  Leonard  v.  Sparks,  117  Mo.  103, 
22  S.  W.  899,  38  Am.  St.  Rep.  646; 
Searcy  v.  Clay  County,  176  Mo.  493, 
75  S.  W.  657 ;  State  ex  rel.  Graham 
v.  Seehorn,  246  Mo.  541,  151  S.  W. 
716;  Zeilda  Forsee  Inv.  Co.  v. 
Phoenix  Brick,  etc.,  Co.,  143  Mo. 
App,  357,  126  S.  W.  788. 

Montana. —  Crowley  v.  Gallatin 
County  Commissioners,  14  Mont. 
292,  36  Pac.  313. 

Nebraska. —  Fremont,  etc.,  R.  R. 
Co.  v.  Matthies,  39  Nebr.  98,  57 
N.  W.  987;  Roberts  v.  Sioux  City, 
etc.,  R.  R.  Co.,  73  Nebr.  8,  102 
N.  W.  60,  10  Ann.  Cas.  992;  Hoye 
v.  Diehls,  78  Nebr.  77,  110  N.  W. 
714. 
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be  treated  as  such  in  any  proceeding  in  which  its  validity  is 
material.34 

The  distinction  between  a  total  lack  of  jurisdiction  and 
a  mere  irregularity  or  informality  in  the  course  of  pro- 
ceedings within  the  jurisdiction  seems  on  its  face  clear  cut 
and  easily  understood;  but  it  is  not  always  easy  of  appli- 
cation. The  jurisdiction  of  courts  over  eminent  domain 
proceedings  is  wholly  statutory,  and  no  court  has  juris- 
diction in  such  matters  except  and  in  so  far  as  it  is  given 
jurisdiction  by  the  provisions  of  statute.  If  a  statute  gives 
a  certain  court  authority  to  lay  out  highways  upon  pro- 
ceedings originating  with  a  petition  signed  by  ten  adult 
residents,  it  may  well  be  argued  that  such  court  has  no 
jurisdiction  to  act  on  a  petition  signed  by  nine  adults  and 
one  minor.  If  it  has  authority  to  act  after  the  lapse  of  a 
certain  specified  number  of  days  from  the  return  day,  it 
has  no  jurisdiction  to  act  earlier.  There  is  almost  no 
irregularity  in  procedure  so  trivial  that  it  cannot  be  plaus- 
ibly argued  that  it  is  fatal  to  the  jurisdiction;  and,  as  a 


Nevada. —  Bumes  v.  Douglass,  23 
Nev.  83,  42  Pac.  798. 

New  Jersey. —  State  v.  Trenton, 
36  N.  J.  L.  198;  Seabright  v.  Cen- 
tral R.  E.  Co.,  72  N.  J.  L.  8,  60 
Atl.  60,  73  N.  J.  L.  625,  64  Atl.  131. 

New  York. —  Dyckman  v.  New 
York,  5  N.  Y.  434 ;  People  v.  Thayer, 
63  N.  Y.  348 ;  In  re  Public  Parks,  73 
N.  Y.  560. 

North  Carolina. —  Fleming  v.  Wil- 
mington, etc.,  R.  E.  Co.,  115  N.  C. 
676,  20  S.  E.  714. 

North  Dakota. —  Alstad  v.  Sim, 
15  N.  D.  629,  109  N.  W.  66. 

Ohio. —  Beebe  v.  Scheidt,  13  Ohio 
St.  406;  Frevert  v.  Finfrock,  31 
Ohio  St.  621;  Colby  v.  Toledo,  22 
Ohio  Cir.  Ct.  732,  12  Ohio  Cir.  Dec. 
347. 

Oregon. —  Sweek  v.  Jorgensen,  33 
Ore.  270,  54  Pac.  156;  Chase  v. 
Oregon  City,  72  Ore.  112,  143  Pac. 
629. 

Pennsylvania. —  Orescent  Town- 
ship v.  Pittsburg,  etc.,  E.  E.  Co., 
210  Pa.  334,  59  Atl.  1103. 

South  Dakota. — Wayne  v.  Cald- 
well, 1  S.  D.  483,  47  N.  W.  547,  36 


Am.  St.  Rep.  750;  Wieland  v.  Ash- 
ton,   18   S.   D.   331,   100  -N.  W.   737. 

Tennessee. —  Nolinsville  Turnpike 
Co.  v.  Quimby,  8  Humph,  876. 

Texas. —  Hopkins  v.  Cravey,  85 
Tex.  189,  19  S.  W.  1067 ;  Scaling  v. 
Denny  (Tex.  Civ.  App.),  125  S.  W. 
351 ;  Middleton  v.  Presidio  County 
(Tex.  Civ.  App.),  129  S.  W.  637. 

Virginia. —  Foster  v.  Manchester, 
89  Va.  92,  15  S.  E.  497 ;  Chesapeake, 
etc.,  R.  R.  Co.  v.  Washington,  etc., 
R.  R.  Co.,  99  Va.  715,  40  S.  E.  20. 

Washington. — Compton  v.  Seattle, 
38  Wash.  514,  80  Pac.  757;  Reich- 
ling  v.  Covington  Lumber  Co.,  57 
Wash.  225,  106  Pac.  777. 

Wisconsin. —  State  v.  Hogue,  71 
Wis.  384,  36  N.  W.  860. 

Wyoming. —  Edwards  v.  Chey- 
enne, 19  Wyo.  110,  22  Wyo.  401,  114 
Pac.  677,  122  Pac.  900. 

34.  People  v.  Schuyler,  69  N.  Y. 
242;  Southern  Kansas  Ry.  Co.  v. 
Vance  (Tex.  Civ.  App.),  155  S.  W. 
696;  Justis  v.  Georgia  Industrial 
Realty  Co.,  109  Va.  366,  63  S.  E. 
1084. 
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result,  in  cases  in  which  a  hardship  upon  an  individual 
property  owner  would  have  been  inflicted  if  condemnation 
proceedings  were  held  not  to  be  subject  to  collateral 
impeachment,  some  courts  have  allowed  their  sympathy 
with  the  property  owner  and  their  disregard  of  the  ultimate 
effect  upon  the  rights  of  the  public  to  lead  them  to  decisions, 
which,  given  force  as  precedents,  make  it  almost  impossible 
to  lay  down  any  definite  test  of  the  character  of  an  irregu- 
larity that  will  subject  a  judgment  of  appropriation  to  col- 
lateral impeachment. 

An  important  distinction  should  however  be  noted 
between  collateral  impeachment  by  a  third  party  and  by 
the  owner  of  the  land  taken.  It  would  be  intolerable  if 
the  validity  of  the  laying  out  of  a  highway  could  be  put  in 
question  in,  for  example,  an  action  for  personal  injuries 
between  third  parties  arising  out  of  a  collision  upon  the 
highway,  when  the  owners  of  the  land  had  acquiesced  in 
any  irregularities  in  the  proceedings  by  which  their  land 
was  taken.  The  owner  of  land  taken  for  the  public  use 
may  waive  any  provision  of  statute  made  for  his  benefit, 
or  even  his  constitutional  rights,  and  no  one  else  has  the 
right  to  set  up  objections  upon  his  behalf.  Accordingly, 
in  proceedings  to  which  the.  owner  of  the  land  taken  is  not 
a  party  the  validity  of  condemnation  proceedings,  when- 
ever it  may  be  material  to  the  issue,  cannot  be  impeached, 
except  by  showing  that  the  tribunal  which  attempted  to 
act  had  no  jurisdiction  over  the  subject  matter  of  the 
taking. 

iSo  also,  when  land  has  been  taken  by  eminent  domain  by 
a  tribunal  having  jurisdiction  over  the  person  of  the  owner 
and  the  subject  matter  of  the  taking,  the  owner  cannot 
resist  the  proceedings  or  prevent  the  occupation  of  his 
land  by  a  bill  in  equity,  a  writ  of  prohibition  or  an  action 
.of  trespass  upon  such  grounds  as  the  inadequacy  of  the 
petition,  irregularities  in  the  proceedings,  lack  of  necessity 
of  the  taking,  or  the  insufficiency  of  the  award,  whether 
due  to  the  unfairness  or  private  interest  of  the  jurors, 
or  to  an  erroneous  rule  of  evidence  or  error  in  admitting 
or  excluding  evidence  by  the  court.  When  however,  the 
tribunal,  though  having  jurisdiction  over  the  subject  mat- 
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ter  of  the  taking,  has  failed  to  comply  with  one  of  the 
provisions  of  law,  enacted  for  the  protection  of  the  owner, 
and  aimed  to  prevent  his  being  deprived  of  his  property 
without  an  adequate  opportunity  of  presenting  his  claim 
for  compensation,  he  may  treat  the  proceedings  as  void, 
and  the  courts  will  protect  him  in  the  undisturbed  occu- 
pancy of  his  land  in  any  appropriate  form  of  action.35 

35.  Infra,  §§  469,  472,  473. 
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§  426.  Preliminary  Award  by  Commissioners. 

"While  every  owner  who  desires  it  is  constitutionally 
entitled  to  a  trial  upon  the  measure  of  his  compensation, 
before  a  jury  in  some  states,1  and  in  all  before  an  impartial 
judicial  tribunal,  with  an  opportunity  to  be  represented 
by  counsel,  to  offer  evidence  and  to  submit  arguments  in 
behalf  of  his  contentions,2  it  would  be  an  intolerable  burden 
to  the  owners,  to  the  condemning  party,  and  to  the  public 
as  well,  if  a  trial,  fought  out  to  the  end  with  all  the  formal- 
ities of  a  civil  action  in  court  and  subject  to  the  strict  rules 
of  evidence  which  the  law  requires  for  the  protection  of 
parties  in  the  assertion  of  their  constitutional  rights,  was 
necessary  in  every  case  in  which  land  was  taken  by  eminent 
domain,  however  insignificant  in  value  the  parcels  taken 
from  the  several  owners,  or  slight  the  real  difference  over 
the  damages,  might  be.  It  has  already  been  shown  that 
in  many  states,  before  condemnation  proceedings  can  be 
instituted,  a  genuine  attempt  to  secure  the  land  required 

1.  Supra,  §  339.  2.  Supra,  §§  332,  341. 
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for  the  public  use  by  agreement  with  the  owner  must  be 
made.3  For  similar  reasons  in  almost  all  of  the  states, 
especially  in  those  in  which  a  jury  trial  can  be  had  if  either 
party  demands  it,  provision  is  made  for  a  preliminary  and 
informal  determination  of  damages  by  some  board  or  tri- 
bunal other  than  a  court,  and,  as  a  practical  matter,  in 
the  great  majority  of  cases  the  award  of  such  board  is 
accepted,  the  owner  being  satisfied,  or  not  caring  to  incur 
the  expense  of  further  litigation. 

The  nature  of  the  tribunal  which  makes  the  initial  award 
differs  so  much  in  the  different  states  that  no  general 
description  of  its  composition  and  procedure  can  be  laid 
down.  Frequently,  when  the  taking  is  to  be  made  by  a 
county,  city  or  town,  the  preliminary  award  is  made  by 
county  commissioners  or  some  other  permanent  board  of 
public  officers,  but  more  often  a  board  of  special  commis- 
sioners, or  viewers  as  they  are  called  in  some  states,  is 
appointed  for  the  purpose.  In  some  jurisdictions  the  board 
which  makes  the  preliminary  award  hears  evidence,  but 
informally  and  without  regard  to  the  technical  rules  gov- 
erning the  admissibility  of  testimony  in  courts  of  law,4 
and  in  others  acts  entirely  on  its  own  knowledge  of  values, 
supplemented  by  an  inspection  of  the  premises,  and  in 
either  case  usually  makes  a  series  or  table  of  awards  cover- 
ing the  entire  subject  matter  of  the  taking,  although  in 
a  few  states  the  hearing  before  the  commissioners  partakes 
more  of  the  nature  of  a  formal  trial,  and  each  case  is  con- 
sidered separately  on  evidence  offered.  In  some  of  the 
states  in  which  there  is  no  constitutional  right  to  a  jury 
trial,  the  hearing  by  commissioners  is  final,  except  as  to 
questions  of  law,  and  in  such  case  it  is  conducted  with  all 
the  formalities  of  a  judicial  trial,  but,  as  already  stated, 
the  hearing  is,  in  most  jurisdictions,  merely  preliminary. 

3.  Supra,  §  377.  ley,    24    N.    J.    L.    209;    Columbia 

i.  United   States. —  Gage   v.   Jud-  Bridge  Co.   v.   Geisse,   43   N.   J.   L. 

son,  111  Fed.  350.  528. 

Dakota.—  St.  Paul,  etc.,  R.  R.  Co.  New  York.—  Troy,  etc.,  R.  R.  Co. 

v.  Cowell,  2  Dak.  Ter.  483,  11  N.  W.  v.   Lee,   13  Barb.   169;   In  re   Gutl-- 

106.  ford,   85   App.    Div.    207,    83    N.    Y. 

Michigan. —  Port  Huron,  etc.,  Ry.  Supp.  312. 
Co.   v.   Voorheis,    50   Mich.   506,   15  Pennsylvania.—  Pennsylvania     R. 

N.  W.  882.  R-  Co.  v.  Keiffer,  22  Pa.  356. 

New  Jersey. —  Readington  v.  Dil- 
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When  damages  are  assessed  by  commissioners,  whether 
their  award  is  preliminary  or  final,  there  is  no  requirement 
of  unanimity,  as  in  the  case  of  a  jury.  It  is  well  settled 
that  an  award  signed  by  a  majority  of  the  board  is  valid 
in  all  respects.5  If  however  the  award  is  not  signed  by 
the  whole  board,  it  must  appear  that  the  whole  board 
acted  on  the  matter,  or  at  the  least,  were  notified  of  the 
hearings  and  given  an  opportunity  to  act.6  The  require- 
ment that  all  the  members  of  the  board  act  upon  each 
award  is  for  the  benefit  of  the  land-owner  and  its  fulfil- 
ment is  not  essential  to  the  jurisdiction,  so  that  the  land- 
owner may  lawfully  waive  the  absence  of  one  of  the  com- 
missioners.7 If  one  of  the  commissioners  dies  before  the 
final  award  is  made,  the  surviving  commissioners  have 
power  to  act.8 

§  427.  Setting  Aside  Award  for  Misconduct  of  Commis- 
sioners. 

Although  the  proceedings  before  commissioners  are 
informal,  and  either  party  is  entitled  to  appeal  from  the 
award  without  assigning  any  errors  of  law  or  stating  any 
other  ground  than  dissatisfaction  with  the  amount  awarded, 
in  case  of  actual  misconduct  by  commissioners,  the  court 

5.  United   States. —  Union   Pacific  County,  18  Ore.  283,  22  Pac.  1074. 

By.   Co.   v.   Burlington,  etc.,  B.  E.  Pennsylvania. —  In    re    Baltimore 

Co.,  3  Fed.  106.  Turnpike,    5    Bin.    481 ;    In  re   To- 

Indiana. — Beynton  v.  Brandywine,  wanda  Bridge  Co.,  91  Pa.  216. 

etc.,    Turnpike    Co.,    39    Ind.    129 ;  6.  Illinois. —  Ohio,  etc.,  Ey.  Co.  v. 

American  Cannel  Coal  Co.  v.  Hunt-  Barker,  134  111.  470,  25  N.  E.  785. 

ingbury,  etc.,  E.  E.  Co.,  130  Ind.  98,  New  Jersey. —  Smith   v.    Trenton 

29  N.  E.  566.  Delaware  Falls  Co.,  17  N.  J.  L.  5. 

Maine. —  In  re  Vassalborough,  19  New  York. —  Cohoes  Water  Corn- 
He.  338.  missioners  v.  Lansing,  45  N.  Y.  19. 

Massachusetts. — Plymouth  v.  Ply-  Ohio.—  In  re  Welch  County  Eoad, 

mouth    County    Commissioners,    16  7  Ohio  St.  16. 

Gray  341.  Oregon.—  Beekman     v.     Jackson 

Missouri. —  Quayle  v.  Missouri,  County,  18  Ore.  28,  22  Pac.  1074. 
etc.  Ey.  Co.,  63  Mo.  465.  Pennsylvania. — In  re  Penn  Town- 
yew  York— Van  Steenbergh  v.  ship  Eoad,  2  Pa.  Co.  Ct.  Rep.  453. 
Bigelow,  3  Wend.  42 ;  Astor  v.  New  In  People  v.  Thayer,  63  N.  Y.  348, 
York,  62  N.  Y.  580 ;  In  re  New  York,  it  was  held  that  evidence  might  be 
99  N.'  Y.  569,  2  N.  E.  642.  taken     before     but     one     of     the 

North  Carolina.— Austin  v.  Helms,  appraisers. 

65  N.  C.  560.  7-  Minneapolis  v.  Wilkin,  30  Minn. 

Ohio.—  Young   v.   Buckingham,   5  140,  14  N.  W.  581. 

Ohio  485.  8-  Pe°Ple  v-   Syracuse,   63  N.  Y. 

Oregon. —  Beekman     v,     Jackson  291. 
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has  inherent  power  to  set  aside  the  award,  without  remit- 
ting the  aggrieved  party  to  his  remedy  by  appeal,  since 
each  party  is  entitled  to  the  fair  and  unbiased  judgment 
of  the  commissioners  in  the  first  place,  with  the  additional 
right  to  appeal  therefrom  if  dissatisfied.9 

Misconduct  of  the.  commissioners  sufficient  to  justify  the 
setting  aside  of  the  award  need  not  be  as  aggravated  as 
intentional  bribery  or  corruption,  but  whenever  there  has 
been  any  conduct  upon  the  part  of  the  commissioners  which 
might  have,  a  tendency  to  disqualify  them  from  the  exercise 
of  a  fair  and  impartial  consideration  of  the  case,  and  it 
does  not  affirmatively  appear  to  the  satisfaction  of  the 
court  that  it  did  not  have  that  result,  it  is  the  duty  of  the 
court  to  set  the  award  aside.10  The  receipt  of  hospitality, 
and  especially  of  intoxicating  drinks,  by  the  commissioners 
from  one  of  the  parties  will  warrant  the  court  in  setting 
aside  the  award,11  and  the  employment  of  one  of  the  com- 
missioners, or  a  member  of  his  family,  by  one  of  the  parties 
in  a  matter  outside  the  litigation  but  while  it  is  still  pend- 
ing is  equally  objectionable.12  If  the  commissioners  are 
required  by  the  local  practice  to  conduct  a  hearing  at 

9.  Douglas  v.  Byrnes,  63  Fed.  16 ;  Newport,  48  N.  H.  433 ;  In  re  Buf- 
Marquette,  etc.,  R.  R.  Co.  v.  Pro-  falo,  etc.,  R.  R.  Co.,  32  Hun  (N.  Y.) 
bate  Judge,  53  Mich.  217,  18  N.  W.  289;  Milwaukee,  etc.,  Traction  Co. 
788 ;  Pennsylvania  R.  R.  Co.  v.  Pitts-  v.  Ela  Co.,  142  Wis.  424,  125  N.  W. 
burgh,  etc.,  Congregation,  53  Pa.  903,  27  L.  R.  A.  (N.  S.)  567,  20  Ann. 
445;  Milwaukee,  etc.,  Traction  Co.  Cas.  707.  Entertainment  of  the 
v.  Ela  Co.,  142  Wis.  424,  125  N.  W.  commissioners  by  one  of  the  parties 
903,  27  L.  R.  A.  (N.  S.)  567,  20  does  not  necessarily  require  an 
Ann.  Cas.  707.  It  was  held  in  Peo-  award  to  be  set  aside.  Lehigh  Val- 
ple  v.  Wasson,  64  N.  Y.  167,  that  ley  R.  R.  Co.  v.  Dover,  etc.,  R.  R.  Co., 
when  there  was  a  right  of  appeal,  a  43  N.  J.  L.  528.  See  also  Tripp  v. 
bill  in  equity  to  set  aside  an  award  Bristol  County  Commissioners,  2 
on  account  of  fraud  would  not  lie.  Allen  (Mass.)  556,  in  which  it  was 

10.  Douglas  v.  Byrnes,  63  Fed.  16.  held  that  when  a  deputy  sheriff 
It  is  however  no  ground  for  setting  gave  the  sheriff's  jury  a  pitcher  of 
aside  an  award  that  the  commis-  cider  belonging  to  the  owner  of  the 
sioners  have  received  fair  compen-  land,  but  without  his  knowledge, 
sation  for  their  services  from  the  the  verdict  need  not  be  set  aside, 
proper  party,  In  re  Staten  Island  12.  Douglas  v.  Byrnes,  63  Fed. 
Rapid  Transit  R.  R.  Co.,  41  Hun  16;  New  York,  etc.,  R.  R.  Co.  v. 
(N.  Y.)  392;  affirmed,  104  N.  Y.  Townsend,  36  Hun  (N.  Y.)  630; 
680,  even  if  the  fee  is  larger  than  Rochester,  etc.,  R.  R.  Co.  v.  Tolan, 
the  statute  provides  if  no  improper  116  App.  Div.  (N.  Y.)  696,  101 
influence  is  shown.  State  v.  Miller,  N.  Y.  Supp.  433,  6  St.  Ry.  Rep. 
23  N.  J.  L.  387.  For  the  disquali-  764.  A  commissioner  of  appraisal 
fication  of  commissioners  by  reason  will  not  however  be  removed  be- 
of  interest,  see  supra,  §§  341,  391.  cause  the  firm  of  attorneys  of  which 

11.  Petition    for    a    Highway    in  he  was  a  member  appeared  for  own- 
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which,  sworn  evidence  is  submitted,  their  action  in  receiving 
ex  parte  and  unsworn  statements  from  persons  not  called 
as  witnesses  or  in  examining  documents  not  produced  at 
the  trial  is  ground  for  setting  aside  their  award.13 

In  reaching  an  award  it  is  unfortunately  too  often  the 
practice  for  each  commissioner  to  make  his  estimate,  and 
the  average  of  the  figures  so  obtained  is  taken  as  the  award. 
This  method  is  objectionable  even  if  each  commissioner 
states  his  honest  opinion,  since  "the  law  contemplates  that 
the  award  shall  be  the  sum  which  is  in  the  opinion  of  the 
majority  of  the  board  after  due  deliberation  the  just  com- 
pensation to  which  the  owner  is  entitled,  and  not  a  figure 
arbitrarily  obtained,  which  is  not  the  correct  amount  in  the 
opinion  of  any  one  of  the  commissioners ;  and  it  is  doubly 
objectionable  if  one  of  the  commissioners  makes  his  esti- 
mate larger  or  smaller  than  what  he  really  considers  the 
proper  amount,  so  as  to  make  the  average  approximate 
his  real  opinion.  Nevertheless  an  award  that  is  made  by 
this  method  will  not  be  set  aside  unless  it  appears  that  there 
is  a  previous  agreement  by  the  commissioners  to  be  bound 
by  the  result.14 

If  it  is  necessary  for  the  commissioners  to  file  a  report 
more  elaborate  than  a  mere  table  of  awards,  they  may  use 
a  draft  prepared  by  the  attorney  for  one  of  the  parties 
without  thereby  invalidating  the  award.15 

§  428.  Proof  of  Ownership — Practice  when  Title  is  in 
Dispute. 

In  the.  land  damage  cases  that  ordinarily  arise,  the  own- 
er's title  is  not  even  technically  in  issue.  If  the  petition 
names  certain  parties  as  the  owners  of  the  property  sought 

ers  of  land  in  other  condemnation  Maine. —  Lenox  v.  Knox,  etc.,  B. 

proceedings    brought    by    the    city.  B.  Co.,  62  Me.  322. 

In  re  Low,  142  App.  Div.    (N.  Y.)  New  Hampshire.—  Peavy  v.  Wolf- 

533,  127  N.  Y.  Supp.  26.  borough,  37  N.  H.  286. 

13.  Colorado. —  Pueblo     v.     Shutt  New  York.— In  re  Buffalo,   etc., 

Investment    Co.,    28    Colo.    524,    67  B.  B.  Co.,  32  Hun  289. 

Pac.    162,    89    Am.    St.    Bep.    221;  14.  Marquette,  etc.,  B.  R.  Co.  v. 

Routt  County  Development  Co.  v.  Probate   Judge,    53    Mich.    217,    17 

Johnson,  23  Colo.  App.  511,  130  Pac.  N.  W.  788. 

1081_  15.  Potter  v.   Putnam,   74  Conn. 

Connecticut.—  Harris     v.     Wood-  189,  50  Atl.  395. 
stock,  27  Conn.  567. 
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to  be  taken,  the  petitioner  is  held  to  have  conceded  the  ques- 
tion of  title,  and  it  is  unnecessary  for  the  owners  to  offer 
proof  upon  that  point.16  Cases  do  arise  however  in  which 
it  is  required  -by  public  necessity  and  convenience  to  take 
by  eminent  domain  a  tract  of  land,  the  title  of  which  is 
in  dispute,  or  the  owners  of  which  cannot  be  ascertained, 
and  such  a  situation  brings  out  a  rather  weak  side  of  the 
system  of  condemnation  by  judicial  decree  so  far  as  it  is 
made  necessary  by  the  strict  constitutional  limitations  of 
recent  development.  Of  course  such  land  is  not  exempt 
from  condemnation,  but  it  is  very  difficult  to  construct  a 
public  improvement  with  the  celerity  which  the  public 
necessity  and  convenience  sometimes  require  if  it  is  neces- 
sary to  ascertain  the  compensation  in  advance  of  the  taking 
at  a  trial  of  which  the  owner  has  been  notified  and  at  which 
he  is  entitled  to  be  heard  if  it  cannot  be  determined  without 
protracted  litigation  who  the  true  owner  is. 


16.  Arkansas. —  Bentonville  R.  R. 
Co.  v.  Stroud,  45  Ark.  278. 

California. —  San  Jose  v.  Reed,  65 
Cal.  241,  3  Pac.  806. 

Georgia. — Selma,  etc.,  R.  R.  Co.  v. 
Camp,  45  Ga.  180. 

Illinois. —  Peoria,  etc.,  Ry.  Co.  v. 
Bryant,  57  111.  473 ;  Chicago,  etc.,  R. 
R.  Co.  v.  Hopkins,  90  111.  316;  Chi- 
cago, etc.,  R.  R.  Co.  v.  Diver,  213 
111.  26,  72  N.  E.  758 ;  Sanitary  Dis- 
trict of  Chicago  v.  Pittsburgh,  etc., 
R.  R.  Co.,  216  111.  575,  75  N.  E.  248. 

Iowa. —  Cummins  v.  Des  Moines, 
etc.,  R.  R  Co.,  63  Iowa  397,  19 
N.  W.  268;  Tracy  v.  Mt.  Pleasant, 
165  Iowa  435,  146  N.  W.  78. 

Minnesota. —  St.  Paul,  etc.,  R.  R. 
Co.  v.  Matthews,  16  Minn.  341 ;  Wil- 
cox v.  St.  Paul,  etc.,  R.  R.  Co.,  35 
Minn.  439,  29  N.  W.  148. 

Missouri. —  Wright  v.  Butler,  64 
Mo.  145. 

Montana. —  Helena,  etc.,  Smelting 
Co.  v.  Lynch,  25  Mont.  497,  65  Pac. 
919. 

Nebraska. — Omaha,  etc.,  R.  R.  Co. 
v.  Gerrard,  17  Nebr.  587. 

New  York. — American  Bank  Note 
Co.  v.  New  York  El.  R.  R.  Co.,  129 
N.  Y.  252,  29  N.  E.  302. 

Oregon. — Willamet  Falls  Canal, 
etc.,  Co.  v.  Kelly,  3  Ore.  99. 


Washington. —  Bellingham  Bay, 
etc.,  R.  R  Co.  v.  Strand,  14  Wash. 
144,  44  Pac.  140,  46  Pac.  238. 

Wisconsin. —  Murray  Hill  Land 
Co.  v.  Milwaukee,  etc.,  R.  R.  Co., 
126  Wis.  14,  104  N.  W.  1003. 

Similarly  the  petitioner  is  es- 
topped from  showing  that  title  is 
in  the  public  or  in  itself,  by  dedi- 
cation, prescription  or  otherwise,  if 
it  has  alleged  in  its  petition  that  the 
respondent  is  the  owner.  If  the  pe- 
titioner claims  title  to  the  land 
which  it  wishes  to  occupy,  a  peti- 
tion for  condemnation  is  not  the 
proper  proceeding  to  institute  for 
the  purpose  of  trying  the  question. 

California. —  San  Jose  v.  Reed,  65 
Cal.  241,  3  Pac.  806. 

Colorado. —  Colorado,  etc.,  R.  R. 
Co.  v.  Croman,  16  Colo.  381,  27  Pac. 
256. 

Illinois. —  Chicago  v.  Hill,  124  111. 
646 ;  Sanitary  District  of  Chicago  v. 
Pittsburg,  etc.,  Ry.  Co.,  216  111.  575, 
75  N.  E.  248. 

New  York. — American  Bank  Note 
Co.  v.  New  York  El.  R.  R.  Co.,  129 
N.  Y.  252,  29  N.  E.  302;  Olean  v. 
Steyner,  135  N.  Y.  341,  32  N.  E.  9, 
17  L.  R.  A.  640. 
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With  very  few  exceptions  however  when  the  title  to  land 
desired  for  public  use  happens  to  be  in  dispute,  even  those 
states  which  have  erected  the  most  rigid  barriers  for  the 
protection  of  private  property  have  been  unwilling  to 
abrade  the  public  right  of  eminent  domain  to  such  an  extent 
as  would  be  necessary  to  give  the  property  rights  of  individ- 
uals all  the  constitutional  protection  to  which  they  are 
entitled  when  the  ownership  of  land  sought  to  be  taken  is 
not  in  dispute,  and  some  practical  means  have  been  devised 
in  almost  all  of  the  states  to  permit  the  construction  of 
a  needed  public  improvement  without  unreasonable  delay 
and  at  the  same  time  to  give,  reasonable  protection  to  the 
rightful  claimant  of  the  title  to  the  land  condemned.17 

The  usual  practice  is  for  the  petitioner  to  ascertain  as 
nearly  as  possible,  by  an  examination  of  the  records  or 
otherwise,  the  claimants  to  the  title,  and  to  make  them  all 
parties  respondent.18  The  petitioner  is  not  barred  from 
denying  the  title  of  a  claimant  by  the  fact  that  it  has  made 
him  a  party  respondent,  if  it  is  alleged  in  the  petition 
thathis  title  is  doubtful  or  disputed.19  So  far  as  the  claim- 
ants cannot  be  ascertained,  they  can  be  served  on  by  the 
publication  of  a  notice  addressed  in  general  terms  to  ' '  the 
owner  "  of  the  designated  parcel.20  Parties  claiming  an 
interest  in  the  land  and  the  award  may  intervene,21  even 
if  they  have  not  been  notified,  the  burden  of  proof  being 
upon  the  party  claiming  an  interest.22     The  question  of 

17.  See  however  Charleston,  etc.,  121  Pac.  63.  The  petition  should 
Ky.  Co.  v.  Hughes,  105  Ga.  1,  30  state  the  existence  of  an  easement 
S.  E.  972,  70  Am.  St.  Rep.  17,  in  over  the  land  sought  to  be  taken,  if 
which  it  is  held  that  the  condemn-  it  is  claimed  that  there  is  one.  San- 
ing  party  must  ascertain  the  true  itary  District  of  Chicago  v.  Pitts- 
holders  of  the  title  at  its  peril  and  burgh,  etc.,  Ey.  Co.,  216  111.  575,  75 
that  a  valid  taking  cannot  be  made  N.  B.  248. 

unless  the  true  owners  are  person-  20.  Bupra,  §  337. 

ally  served  with  notice.  21.  Hutchinson  v.  McLaughlin,  15 

18.  Butler  County  R.  R.  Co.  v.  Colo.  492,  25  Pac.  317,  11  L.  R.  A. 
Barron,  173  Mo.  App.  365,  158  S.  W.  287;  Las  Vegas,  etc.,  R.  R.  Co.  v. 
872'  New  York,  etc.,  R.  R.  Co.  v.  Summerfield,  35  Nev.  229,  129  Pac. 
Matthews,   144  App.  Div.    (N.  Y.)  303. 

732   129  N.  Y.  Supp.  828.  22.  Chicago,  etc.,  Ry.  Co.  v.  Glos, 

19  United     States     v.     Chandler-  239  111.  24,  87  N.  E.  881 ;  In  re  Wal- 

Dunbar  Water  Power  Co.,  229  TJ.  S.  ton  Ave.,  131  App.  Div.  (N.  Y.)  696, 

53,  81,  57  L.  ed.  1063 ;  Walla  Walla  116  N.  Y.  Supp.  471. 
v.  Dement  Bros.  Co.,  67  Wash.  186, 
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title  is  of  course  theoretically  preliminary  to  the  assess- 
ment of  damages,  but  the  petitioner  is  not  obliged  to  delay 
condemnation  until  a  final  decision  upon  the  title.23  The 
award  should  be  made  in  a  lump  sum  and  paid  into  court, 
and  the  petitioner  may  then  proceed  to  occupy  the  land  in 
controversy,  while  the  claimants  fight  out  among  them- 
selves the  ownership  of  the  award  or  the  manner  in  which 
it  should  be  apportioned.24  Unless  the  claimants  are 
known,  or  actually  intervene  before  the  hearing,  they  will 
have  no  opportunity  to  present  their  side  of  the  case  on 
the  measure  of  compensation,  and,  even  if  they  are  known, 
unless  they  join  forces  for  the  purpose  of  presenting  the 
claim  for  compensation  in  its  most  favorable  aspect,  there 
are  practical  difficulties  which  may  prevent  a  trial  at  which 
the  owners  will  stand  on  an  equal  footing  with  the  condemn- 
ing party.  The  public  cannot  however  be  expected  to 
forego  the  right  of  eminent  domain  because  the  owners  of 
land  needed  for  the  public  use  have  suffered  the  title  to 
become  confused,  and,  even  when  compensation  must  be 
ascertained  before  the  taking,  if  adequate  notice  is  given 
and  provision  made  for  a  hearing,  the  rights  of  the  pubuc 
should  not  suffer  merely  because  the  owners  are  not  in 
position  to  avail  themselves  of  their  constitutional  rights. 

The  statement  of  title  in  the  petition,  while  binding  upon 
the  petitioner,  is  of  course  not  conclusive  as  against  the 
owner,  and  the  owner  may  show  that  his  interest  in  the 
property  is  greater  than  was  alleged  in  the  petition.25  If 
the  wrong  person  is  designated  as  owner  and  is  paid  the 
award  and  the  real  owner  is  not  made  a  party,  the  pro- 
ceeding is  not  res  adjudicata  as  against  him,  and  he  may 

23.  Metropolitan,  etc.,  El.  Ry.  Co.  Missouri—  Butler  County  R.  R. 
v.  Eschner,  232  111.  210,  83  N.  E.  Co.  v.  Barron,  173  Mo.  App.  365, 
809 ;  Chicago,  etc.,  Ry.  Co.  v.  Miller,      158  S.  W.  872. 

251  111.  58,  95  N.  E.  1027 ;  Charles-  New  York,—  New  York,  etc.,  R.  R. 

ton,  etc.,  Bridge  Co.  v.  Comstock,  36  Co.  v.  Matthews,  144  App.  Div.  732, 

W.  Va.  263,  15  S.  E.  69.  129  N.  Y.  Supp.  828. 

24.  California.— In  re  Lefevre,  32  West  Virginia.—  Charleston,  etc., 
Cal.  565.  Bridge  Co.  v.  Comstock,  36  W.  Va. 

Illinois.— Calumet  River  R.  R.  Co.  263,  15  S.  E.  69. 
v.   Brown,   136   111.   322,   26  N.   E.  25.  Jones'    Heirs    v.    Barclay,    2 

501,  12  I>.  R.  A.  84;  Chicago,  etc.,  J.  J.  Marsh.   (Ky.)   73;  Brisbine  v. 

Ry.  Co.  v.  Miller,  251  111.  58,  95  N.  E.  St.  Paul,  etc.,  R.  R.  Co.,  23  Minn. 

1027.  114- 

Maryland. —  Gardiner     v.     Balti- 
more, 96  Md.  361,  54  Atl.  85. 
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recover  compensation  from  the  condemning  party  before 
his  land  can  be  lawfully  occupied.26  When  however  the 
land  of  unknown  owners  is  condemned,  and  after  the  lapse 
of  several  years  a  claimant  appears  and  obtains  the  award 
by  a  decree  of  the  court,  the  only  remedy  of  the  true  owner 
is  an  action  against  the  first  claimant  for  money  had  and 
received.27 

§  429.  Proof  of  Ownership — When  Possession  is  Suffi- 
cient. 

There  are  various  situations  which  may  arise  out  of  the 
construction  of  public  improvements  under  color  of  eminent 
domain  in  which  the  title  of  the  owner  of  land  who  claims 
compensation  has  not  been  conceded,  as  a  matter  of  record, 
by  the  allegations  of  the  petition;  (1)  When  title  is  denied 
in  the  petition.  (2)  When  the  land  in  controversy  will  be 
damaged  but  not  taken  and  so  is  not  referred  to  in  the 
petition  at  all,  and  the  owner  is  left  to  his  remedy  at  com- 
mon law.  (3)  When  no  petition  is  filed,  and  the  party  con- 
structing the  improvement  is  acting  without  legal  right. 
(4)  When  the  taking  is  by  administrative  order  and  the 
statutory  proceedings  for  compensation  are  instituted  by 
the  owner. 

In  each  of  these  situations  the  question  may  arise  how 
far  it  is  necessary  for  the  owner  to  prove  his  title.  Is 
possession  under  claim  of  ownership,  especially  when  sup- 
ported by  a  deed  purporting  to  convey  the  fee,  sufficient, 
or  must  the  owner  establish  an  unimpeachable  record  title? 
The  latter  rule  carried  out  to  its  logical  conclusion  would 
put  an  intolerable  burden  upon  the  owner  of  land  taken 
or  damaged  for  the  public  use,  since  a  title  good  against 
all  the  world  could  not  be  conclusively  proved  without 
showing  a  continuous  chain  from  the  original  patents.  A 
requirement  of  proof  of  marketable  title  or  of  title  to  the 
reasonable  satisfaction  of  the  court  would  be  less  burden- 
some, but  might  inflict  hardship  on  persons  in  quiet  pos- 
session of  property,  upon  the  record  title  of  which  there 
were  undischarged  mortgages  or  liens  or  other  clouds  which 

26.  Eyre  v.  Faribault,  121  Minn.  Chauncey  St.,  209  N.  X.  127,  102 
233,  141  N.  W.  170.  N.  E.  638. 

27.  In     re     Block     Bounded    by 
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had  actually  been  discharged  or  abandoned,  or  would  in 
all  probability  never  be  enforced.  In  states  in  which  it  is 
reeognized  that  eminent  domain  proceedings  are  in  rem, 
and  provision  is  made  for  notice  to  the  world,  with  a  reason- 
able time  limit  for  presenting  claims,  and  authority  is 
granted  for  paying  the  award  into  court  when  the  owner- 
ship of  the  property  is  contested,  if  but  one  claimant 
appears  within  the  required  time  and  he  is  in  possession 
under  claim  of  ownership,  there  is  no  justice  in  requiring 
him  to  prove  title  any  further.  As  was  said  by  Lord 
McNaghten  in  the  case  of  Perry  v.  Clissold,28  decided  by 
the  Privy  Council  in  1907, 

"  It  could  hardly  have  been  intended  or  contem- 
plated that  the  Act  should  have  the  effect  of  shaking 
titles  which,  but  for  the  Act,  would  have  been  secure, 
and  would  in  process  of  time  become  absolute  and 
indisputable,  or  that  the  Governor,  or  responsible  Min- 
isters acting  under  his  instructions,  should  take  advan- 
tage of  the  infirmity  of  anybody's  title  in  order  to 
acquire  his  land  for  nothing." 

It  is  accordingly  pretty  generally  the  law  that,  in  con- 
demnation proceedings  under  authority  of  law,  proof  of 
possession  under  claim  of  title  will  be  treated  as  prima 
facie  evidence  of  ownership  in  fee,  and  will  be  sufficient  to 
entitle  the  person  in  such  possession  to  receive  the  com- 
pensation awarded  for  the  land,  if  no  one  showing  a  better 
title  lays  claim  to  it.29 

The  rule  is  the  same  in  jurisdictions  in  which  land  is 

28.  (1907)  A.  C.  73.  In  this  case  Kansas. —  Missouri  etc.,  R.  R.  Co. 
a  person  who  had  entered  into  the      v.  Owen,  8  Kan.  274. 

possession    of   vacant   land,    fenced  Minnesota.— Sherwood  v.  St.  Paul, 

and  occupied  it,  received  rents  from  etc.,  Ry.  Co.,  21  Minn.  127. 

it,  and  paid  taxes  upon  it,  assessed  Missouri- Kansas  City,  etc     R. 

in  his  own  name,  was  held  entitled  f  ^- ^  Across,  137  Mo.  415,  38 

to  the  entire  compensation  when  the  '  Nei)ras^_0easiT  Count    y_  Lam. 

land  was  taken  for  school  purposes  ^  73  Nebj._  ^  1Q3  N    w    43g 

after  ten  years  of  such  occupancy.  New  yorfc._Levin  v_  New  Tork 

29.  United  States.— Washington,  Elevated  Ry.  Co.,  165  N.  Y.  572,  59 
etc.,  R.  R.  Co.  v.  Osborn,  160  U.  S.  jj.  E.  261. 

103,  40  L.  ed.  356;  Spokane  Falls,  Contra,  Diedrieh  v.  Northwestern 
etc.,  R.  R.  Co.  v.  Ziegler,  167  TJ.  S.  Ry.  Co.,  42  Wis.  248,  24  Am.  Rep. 
65,  42  L.  ed.  79.  399. 
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taken  by  administrative  order  and  the  statutory  proceed- 
ings for  compensation  are  initiated  by  the  owner.  While 
in  such  proceedings  the  burden  is  on  the  owner  of  proving 
his  title  to  the  property  taken  as  part  of  his  case,30  and  if 
he  relies  on  a  record  title  his  claim  is  limited  to  compensa- 
tion for  the  taking  of  such  estate  as  the  record  discloses, 
a  good  possessory  title  is  sufficient  to  entitle  the  owner 
to  maintain  his  petition.31  It  is  however  open  to  the  con- 
demning party  to  prove  the  existence  of  easements  and 
restrictions  upon  the  land  taken,  and  the  jury  may  con- 
sider the  effect  of  such  incumbrances,  if  any,  in  diminishing 
the  market  value  of  the  fee,  even  if  the  owners  of  the 
servient  tenements  have  made  no  claim  to  part  of  the 


30.  Iowa. —  Costello  v.  Burke,  63 
Iowa  361,  19  N.  W.  247. 

Kansas. —  Chicago,  etc.,  R.  It.  Co. 
v.  Basley,  46  Kan.  337,  26  Pac.  731. 

Maine. —  Minot  v.  Cumberland 
County  Commissioners,  28  Me.  121; 
Thurston  v.  Portland,  63  Me.  149; 
Penobscot  Log  Driving  Co.  v.  West 
Branch,  etc.,  Co.,  99  Me.  452,  59 
Atl.  593. 

Massachusetts. —  Prentice  v.  Wor- 
cester, 129  Mass.  559,  568;  Emery 
v.  Boston  Terminal  Co.,  178  Mass. 
172,  59  N.  E.  763,  86  Am.  St  Rep. 
473. 

Pennsylvania. —  Directors  of  the 
Poor  v.  Wrightsville,  etc.,  Railroad 
Co.,  7  Watts  &  S.  236. 

31.  England. —  In  re  Evans,  42 
L.  J.  Ch.  357 ;  Ex  parte  Forde,  In  re 
Blackrock  Commissioners,  (1894)  1 
Ir.  Rep.  156;  Perry  v.  Clissold, 
(1907)  A.  C.  73. 

Maine. — Williamson  v.  Carlton.  51 
Me.  449  (deed  sufficient  without 
proof  of  possession). 

Massachusetts. —  State  Lunatic 
Hospital  v.  Worcester  County,  1 
Met.  437;  Hawkins  v.  Berkshire 
County  Commissioners,  2  Allen  254 ; 
Washburn  v.  Worcester  County,  113 
Mass.  Ill;  Chandler  v.  Jamaica 
Pond  Aqueduct  Co.,  125  Mass.  544; 
Andrew  v.  Nantasket  Beach  R.  R. 
Co.,  152  Mass.  506,  25  N.  E.  566; 
Hillis  v.  O'Keefe,  189  Mass.  139,  140, 


75  N.  E.  147;  Taber  v.  Boston,  190 
Mass.  101,  76  N.  E.  727. 

Pennsylvania. — Philadelphia,  etc., 
R.  R.  Co.  v.  Obert,  109  Pa.  193. 

In  State  Lunatic  Hospital  v. 
Worcester  County,  1  Met.  (Mass.) 
437,  it  was  held  that  statutory 
proceedings  for  compensation  might 
be  maintained,  when  a  street 
was  widened,  with  respect  to 
property  within  the  original  lo- 
cation of  the  street,  if  the  abut- 
ting owner  had  fenced  and  occupied 
it  under  claim  of  right.  In  Haw- 
kins v.  Berkshire  County  Commis- 
sioners, 2  Allen  (Mass.)  254,  the 
condemning  party  put  in  evidence 
the  record  title,  showing  that  the 
claimant  had  title  to  only  a  portion 
of  the  land;  but  it  was  held  that 
this  evidence  did  not  tend  to  prove 
that  he  did  not  have  possessory 
title  to  the  whole  of  it.  In  Taber 
v.  Boston,  190  Mass.  101,  76  N.  E. 
727,  it  was  held  that  a  mortgagee 
who  had  not  taken  possession  but 
had  occupied  the  land  under  license 
from  the  mortgagor  had  not  a  good 
possessory  title.  In  Ex  parte  Forde, 
In  re  Blackrock  Commissioners, 
(1894)  1  Ir.  Rep.  156,  an  award 
was  paid  on  a  title  based  on  con- 
tinued possession  by  a  tenant  who 
had  paid  no  rent  for  fifteen  years 
after  the  expiration  of  his  own 
and   the   next   superior   interest. 
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award.32  The  easements  or  restrictions  are,  ex  hypothesi, 
existing  and  capable  of  enforcement,  and  are  thus  in  pos- 
session of  the  owners  of  the  servient  tenement  so  far  as 
easements  and  restrictions  are  capable  of  possession.  They 
are  consistent  with  and  at  the  same  time  derogate  from 
the  title  in  fee  of  the  claimant,  however  it  was  acquired. 
It  is  also  settled  that  the  condemning  party  may  wholly 
defeat  the  claim  of  the  holder  of  the  record  title,  by  proving 
title  by  adverse  possession  in  a  third  party.33  "Whether 
the  condemning  party  could  set  up  a  record  title  in  fee 
in  a  third  party  as  diminishing  the  market  value  of  the 
possessory  title  of  the  claimant  is  another  question. 

§  430.  Proof  of  Ownership  in  Actions  at  Common  Law. 

When  an  action  at  common  law  is  brought  to  recover  for 
damages  to  land  inflicted  under  color  of  eminent  domain, 
the  situation  is  a  little  different  from  an  assessment  of 
damages  under  the  statutes.  It  has  always  been  the  law 
that  trespass  is  an  action  for  injury  to  the  possession,  and 
that  possession  under  claim  of  title  is  good  as  against  all 
the  world  except  the  true  owner,  and  it  necessarily  follows 
that  in  an  action  at  common  law  for  injury  to  real  estate 
already  accrued  by  the  unlawful  acts  of  a  trespasser,  pos- 
session in  the  plaintiff  under  claim  of  title  is  sufficient; 
the  wrong-doer  cannot  defend  by  proving  that  the  real  title 
of  the  property  is  in  a  third  party.34  This  rule  of  course 
applies  when  the  injury  complained  of  is  inflicted  under 
color  of  eminent  domain.35    A  judgment  in  favor  of  the 

32.  Tufts  v.  Charlestown,  2  Gray  N.  J.  L.  526 ;  Roebke  v.  Andrews,  26 
(Mass.)   271,  4  Gray    (Mass.)    537;      Wis.  311. 

Boston  &  Maine  R.  R.  v.  Middlesex  35.  Illinois. —  Morrison    v.    Hink- 

County,  1  Allen  (Mass.)   325;  Bige-  son,  87  111.  587. 

low  Carpet  Co.  v.  Clinton,  108  Mass.  Indiana.—  La    Fayette    v.    Wort- 

70 ;    Tobey   v.   Taunton,    119   Mass.  man,  107  Ind.  404. 

404 ;  Crowell  v.  Beverly,  134  Mass.  Massachusetts. —  Bowley  v. 

98 ;  Allen  v.  Boston,  137  Mass.  319 ;  Walker,  8  Allen  21. 

Blaney  v.  Salem,  160  Mass.  303,  35  North      Carolina.  —  Teargain     v. 

N.  B.  858  ;  Forbes  v.  Commonwealth,  Johnston,    Taylor    80,    1    Am.    Dec. 

172  Mass.  289,  52  N.  E.  511.  581. 

33.  Murphy  v.  Commonwealth,  187  Ohio. —  Lawrence  Railroad  Co.  v. 
Mass.  361,  73  N.  E.  524.  Cobb,  35  Ohio  St.  94. 

34.  Co.  Litt.  153a;  Linthicum  v.  Pennsylvania.—  Commissioners  of 
Ray,  9  Wall.  (U.  S.)  243,  19  L.  ed.  Kensington  v.  Wood,  10  Pa.  93,  49 
657;    Slater    v.    Rawson,    6    Met.  Am.  Dec.  582. 

(Mass.)   439;  Todd  v.  Jackson,  26 
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holder  of  the  possessory  title  bars  any  subsequent  action 
for  the  same  injuries.36  The  existence  in  others  of  an  ease- 
ment to  commit  the  injury  complained  of  may  however  be 
shown  as  affecting  the  extent  of  the  plaintiff's  right  and 
consequently  the  measure  of  his  damages.37 

It  will  be  remembered  that  there  has  grown  up,  as  is 
shown  more  at  length  later,38  a  system  of  assessing  damages 
inflicted  under  color  of  eminent  domain  in  a  common  law 
action  of  trespass  in  which  it  is  recognized  that  the  injury 
in  such  cases  is  permanent,  and  the  damages  are  assessed 
accordingly,  and  the  satisfaction  of  judgment  operates  as 
a  conveyance  of  the  right  to  continue  to  inflict  the  injury. 
The  measure  of  damages  and  the  general  result  are  the 
same  as  in  condemnation  proceedings  under  the  statutes, 
but,  the  action  being  at  common  law,  there  is,  ordinarily, 
no  means  of  citing  in  adverse  claimants,  no  notice,  of  the 
injury  to  all  the  world,  and  no  short  period  of  time  within 
which  claims  must  be  presented.  Payment  of  the  damages 
to  the  apparent  owner  of  the  property  affected  would  be  no 
defense  to  an  action  brought  for  the  same  injury  by  the 
true  owner  any  time  before  it  was  barred  by  the  general 
statute  of  limitations.  It  is  accordingly  held  that  when, 
in  an  action  at  common  law,  a  plaintiff  claims  damages 
for  a  permanent  injury  to  the  freehold,  he  must  prove  a 
good  title  in  fee  to  the  premises  in  himself,  and  not  merely 
a  possessory  right.39 

§  431.  Award  to  be  Disregarded  on  Appeal. 

It  is  the  rule  in  most  jurisdictions  that  either  party  may 
appeal  from  the  preliminary  award  of  damages  by  com- 
missioners, viewers  or  a  similar  board  acting  ex  parte  and 
without  the  deliberation  essential  to  a  final  determination 
of  conflicting  rights.  The  appeal  is  allowed  as  of  course, 
and  the  matter  is  then  heard  by  a  jury  or  other  judicial 
tribunal  as  an  ordinary  civil  case.    The  effect  of  the  appeal 

36.  Commissioners  of  Kensington  39.  Schechter  v.  Denver,  etc.,  R. 
v.  Wood,  10  Pa.  93,  49  Am.  Dee.  E.  Co.,  8  Colo.  App.  25,  44  Pac. 
582  761 ;  Walttemeyer  v.  Wisconsin,  etc., 

37.  Pinkerton  v.  Randolph,  200  R.  R.  Co.,  71  Iowa  626,  33  N.  W. 
Mass.  24,  85  N.  B.  892.  140. 

38.  Infra,    §    478,    and   see   also 
supra,   §   373. 
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is  to  vacate  the  award,  and  the  trial  proceeds  de  novo.*0  If 
the  appellant  is  given  a  less  favorable  verdict  by  the  jury 
than  the  award  from  which  the  appeal  was  taken,  the  appel- 
lee is  entitled  to  pay  or  receive  as  the  case  may  be  the 
amount  of  the  verdict;  it  is  then  too  late  for  the  appellant 
to  fall  back  upon  the  original  award.41 

The  amount  of  the  award  and  the  commissioners'  reasons 
for  making  it  are  not  admissible  in  evidence  before  the 
jury,42  nor  should  the  award  be  considered  by  the  court  as 


40.  Indiana. —  Halstead  v.  Vanda- 
lia  R.  E.  Co.,  48  Ind.  App.  96,  95 
N.  E.  439. 

Kentucky. — Chattaroi  B.  R.  Co.  v. 
Biggs,  7  Ky.  L.  Rep.  515. 

Missouri. —  Cape  Girardeau,  etc., 
R.  R.  Co.  v.  Blechle,  234  Mo.  471, 
137  S.  W.  974,  Ann.  Cas.  1912  D 
246. 

New  Jersey. — H enderson  v. 
Orange,  9  N.  J.  L.  71. 

Oregon. —  Portland  v.  Kamm,  5 
Ore.  362. 

Tennessee. —  Towson  v.  Debow,  5 
Sneed  193. 

Wisconsin. — Spies  v.  Chicago,  etc., 
R.  R.  Co.,  148  Wis.  35,  133  N.  W. 
1110. 

Corporate  municipal  action  is  not 
necessary  to  authorize  a  city  to  ap- 
peal from  an  award.  Potts  v.  At- 
lanta, 140  Ga.  431,  79  S.  E.  110. 

41.  This  principle  was  applied  in 
the  following  cases  in  which  there 
was  an  appeal  by  the  owner,  but 
the  damages  were  less  than  the 
original  award  and  he  was  obliged 
to  accept  the  lesser  amount. 

Delaware. —  Elbert  v.  Scott,  90 
Atl.  587. 

New  Jersey. —  Ringle  v.  Hudson 
County  Freeholders,  56  N.  J.  B.  661, 
29  Atl.  483. 

Rhode  Island. —  Ennis  v.  Wood 
River  Branch  R.  R.  Co.,  12  R.  I. 
73. 

Pennsylvania. —  Schuylkill  River 
East  Side  R.  R.  Co.  v.  Harris,  124 
Pa.  215,  16  Atl.  838. 

Wisconsin. —  Spies  v.  Chicago, 
etc.,  Ry.  Co.,  148  Wis.  35,  133  N.  W. 
1110. 

And  in  the  following  cases  in 
which  the  appeal  was  by  the  con- 

72 


demning  party,  but  the  damages 
were  increased  and  the  appellant 
was  obliged  to  pay  the  larger  sum. 
Cincinnati  Gas  Transportation  Co. 
v.  Cartee,  149  Ky.  89,  147  S.  W. 
925;  Northeastern  R.  R.  Co.  v. 
Sineath,  8  Rich.  L.  (S.  C.)  185? 

42.  United  States. —  Sharp  v. 
United  States,  191  U.  S.  341,  48 
L.  ed.  211. 

Georgia. —  Gate  City  Terminal  Co. 
v.  Thrower,  136  Ga.  456,  71  S.  E. 
903. 

Illinois. — Rockford  v.  Mower,  259 
111.  604,  102  N.  E.  1032. 

Indiana. — Halstead  v.  Vandalia 
R.  R.  Co.,  48  Ind.  App.  96,  95  N.  E. 
439. 

Massachusetts. —  Brown  v.  Provi- 
dence, etc.,  R.  R.  Co.,  5  Gray  35; 
Wellington  v.  Boston,  etc.,  R.  R., 
158  Mass.  185,  33  N.  E.  393. 

Minnesota. —  Sherman  v.  St.  Paul, 
etc.,  Ry.  Co.,  30  Minn.  227,  15  N.  W. 
239;  Missouri  Pacific  R.  R.  Co.  v. 
Roberts,  187  Mo.  309,  86  S.  W.  91. 

Missouri. —  Cape  Girardeau,  etc., 
R.  R  Co.  v.  Blechle,  234  Mo.  471, 
137  S.  W.  974,  Ann.  Cas.  1912  D 
246. 

Oklahoma. — Wichita  Falls,  etc., 
Ry.  Co.  v.  Munsell,  38  Okla.  253,  132 
Pac.  906. 

Rhode  Island. — Ennis  v.  Wood 
River  Branch  R.  R.  Co.,  12  R.  I.  73 ; 
Daigneault  v.  Woonsocket,  18  R.  I. 
378,  28  Atl.  346. 

Texas. — Southern  Cotton  Press  & 
Mfg.  Co.  v.  Galveston  Wharf  Co.,  3 
Wiillson  258. 

A  statement  by  the  court  of  the 
amount  of  the  award  in  its  charge 
to  the  jury  is  ground  for  reversal, 
Chicago,   etc.,  Ry.  Co.   v.  Broquet, 
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a  ground  for  sustaining  a  verdict  which  is  more  or  less 
than  the  evidence  warrants.43  The  award  should  not  be 
brought  to  the  attention  of  the  jury  in  any  form,  and  the 
court  is  well  warranted  in  dismissing  the  jury  and  granting 
a  new  trial  if  the  amount  of  the  award  is  stated  by  counsel 
or  leaks  out  in  any  other  form.  If  however  the  court 
instructs  the  jury  not  to  consider  the  award,  it  may  in  its 
discretion  allow  the  trial  to  proceed  and  the  verdict  to 
stand,  although  the  amount  of  the  award  was  known  by  the 
jury,  and  its  ruling  in  this  particular  is  not  subject  to 
exception.44 

The  practice  of  disregarding  the  award  in  the  re-assess- 
ment of  damages  by  a  jury,  though  general,  is  not  based 
upon  any  constitutional  requirement  or  immutable  principle 
of  law;  and  when  a  statute  specifically  provides  that  the 
award  shall  be  prima  facie  evidence  at  the  jury  trial,  the 
court  must  comply  with  the  statute  and  submit  the  award 
to  the  jury  with  appropriate  instructions.45 

§  432.  Burden  of  Proof — Right  to  Open  and  Close. 

From  the  rule  that  an  award  is  vacated  by  appeal  and 
cannot  be  considered  by  the  jury  in  determining  damages, 
it  follows  that  the  burden  of  proof  of  establishing  his  right 
to  substantial  compensation  is  upon  the  owner,  even  if 
he  is  defendant  or  respondent  in  the  proceedings,  since  it 
is  clear  (except  in  the  states  in  which  the  jury  or  other 
tribunal  are  entitled  to  use  their  own  knowledge  of  values,46 
or  a  view  of  the  premises  is  considered  as  evidence)47 

47  Kan.  571,  28  Pac.  717,  and  even  award  and  the  verdict  is  no  ground 
when  a  member  of  the  board  which  for  setting  the  verdict  aside.  Hel- 
made  the  award  testifies  as  an  ex-  ena,  etc.,  Reduction  Co.  v.  Lynch, 
pert,  the  award  cannot  be  Intro-  25  Mont  497,  65  Pac.  919. 
duced  in  evidence  as  a  contradictory  44.  Gate  City  Terminal  Co.  v. 
statement,  to  discredit  him.  Phil-  Thrower,  136  Ga.  456,  71  S.  B.  903 ; 
lips  v.  Marblehead,  148  Mass.  326,  Simons  v.  Mason  City,  etc.,  R.  E. 
19  N.  E.  547.  See  however  Patter-  Co.,  128  Iowa  139,  103  N.  W.  129. 
son  v.  Baltimore,  124  Md.  153,  91  On  the  other  hand  it  was  held  in 
Atl.  966,  in  which  it  was  held  that  Missouri  Pacific  Ry.  Co.  v.  Roberts, 
on  an  appeal  from  the  commission-  187  Mo.  309,  86  S.  W.  91,  that  read- 
ers' award,  the  commissioners  might  Ing  the  award  to  the  jury  was  error, 
be  examined  as  to  the  grounds  upon  and  was  not  cured  by  an  instruction 
which  the  award  was  based.  to  disregard  it. 

43.  Rockford   v.   Mower,    259   111.  45.  Cobb  v.  Boston,  109  Mass.  438. 

604,  102  N.  E.  1032.     Conversely,  a  46.  Infra,  §  433. 

great     discrepancy     between     the  47.  Infra,  §  435. 
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that  if  no  evidence  were  introduced  by  either  party,  the 
jury  would  have  no  basis  upon  which  to  fix  the  compensa- 
tion and  would  be  bound  to  award  nominal  damages  only. 
Accordingly  it  is  the  law  in  most  jurisdictions  that  the 
burden  of  proof  is  upon  the  owner  to  establish  his  right  to 
recover  more  than  nominal  damages  even  when  his  land  is 
taken;48  and,  when  no  land  of  his  is  taken,  if  he  fails  to 
prove  that  the  fair  market  value  of  his  land  is  perceptibly 
decreased  by  the  laying  out  and  construction  of  the 
improvement,  he  is  not  entitled  even  to  nominal  damages.49 
The  general  rule  is  that  the  right  to  open  and  close  goes 
to  the  one  on  whom  the  burden  of  proof  lies  in  the  first 
instance — upon  the  party  who  would  suffer  defeat  if  no 
evidence  should  be  given  on  either  side.  It  consequently 
follows  from  what  has  been  already  stated  that  the  owner 
should  have  the  right  to  open  and  close,  and  this  is  gen- 
erally the  law.50  The  failure  of  the  trial  court  to  follow 
this  rule  is  not  however  necessarily  ground  for  setting 
aside  the  verdict  if  it  does  not  appear  that  the  owner  was 


48.  California. —  Los  Angeles 
County  v.  Reyes,  97  Cal.  rviii,  32 
Pac.  233. 

Colorado. —  Kaschke  v.  Camfield, 
46  Colo.  60,  102  Pac.  1061. 

Indiana. —  Indianapolis  Traction 
&  Terminal  Co.  v.  Ripley,  175  Ind. 
103,  93  N.  B.  546. 

Louisiana. —  Yazoo,  etc.,  R.  R.  Co. 
v.  Teissier,  135  La.  19,  64  So.  866. 

Missouri. —  Cape  Girardeau,  etc., 
R.  R.  Co.  v.  Blechle,  234  Mo.  471, 
137  S.  W.  974,  Ann.  Cas.  1912  D  246. 

Texas. — Wichita  Falls,  etc.,  Ry. 
Co.  v.  Wyrick  (Tex.  Civ.  App.),  158 
S.  W.  570. 

Utah. —  Tanner  v.  Provo  Beach 
Canal,  etc.,  Co.,  40  Utah  105,  121 
Pac.  584. 

Contra.—  Seattle,  etc.,  Ry.  Co.  v. 
Murphine,  4  Wash.  448,  30  Pac.  720 ; 
Postal  Tel.  Cable  Co.  v.  Northern 
Pacific  Ry.  Co.,  211  Fed.  824  (Wash- 
ington practice). 

49.  Mitchell  v.  Columbia,  etc.,  Ry. 
Co.,  233  Pa.  25,  81  Atl.  898. 

50.  Arkansas. —  Springfield,  etc., 
Ry.  Co.  v.  Rhea,  44  Ark.  258. 

Colorado. — Warner  v.  Gunnison,  2 
Colo.  App.  430,  31  Pac.  238. 


Connecticut. — New  Milford  Water 
Co.  v.  Watson,  75  Conn.  237,  53 
Atl.  57. 

Indiana. —  Peed  v.  Brenneman,  89 
Ind.  252 ;  Indiana,  etc.,  Ry.  Co.  v. 
Cook,  102  Ind.  133,  26  N.  E.  203; 
Consumers  Gas  Trust  Co.  v.  Hunt- 
singer,  12  Ind.  App.  285,  40  N.  E. 
34. 

Massachusetts. —  Burt  v.  Wiggles- 
worth,  117  Mass.  302. 

Minnesota. —  Minnesota  Valley  R. 
R.  Co.  v.  Doran,  17  Minn.  188. 

Missouri. —  Cape  Girardeau,  etc., 
R.  R  Co.  v.  Blechle,  234  Mo.  471, 
137  S.  W.  974,  Ann.  Cas.  1912  D 
246. 

'Nebraska. — Omaha,  etc.,  R.  R.  Co. 
v.  Walker,  17  Nebr.  432,  23  N.  W. 
348;  Omaha,  etc.,  R.  R.  Co.  v.  Urn- 
stead,  17  Nebr.  459,  23  N.  W.  350. 

New  Jersey. —  Morris,  etc.,  R.  R. 
Co.  v.  Bonnell,  34  N.  J.  L.  474. 

New  York. —  Matter  of  New  York, 
etc.,  R.  R.  Co.,  33  Hun  148. 

Oregon. — Oregon,  etc.,  R.  R.  Co.  v. 
Barlow,  3  Ore.  311. 

South  Carolina. — Southern  Power 
Co.  v.  White,  92  S.  C.  219,  75  S.  E. 
459. 
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harmed,51  and  in  one  jurisdiction  at  least  it  is  held  that 
the  right  to  open  and  close  rests  in  the  discretion  of  the 
trial  court,52  while  in  several  other  states  the  fact  that  the 
condemning  party  is  petitioner  or  plaintiff  on  the  record 
in  the  whole  case  has  led  the  courts  to  give  that  party 
the  right  to  open  and  close,  even  on  the  issue  of  damages.53 

§  433.  Eight  of  Jury  to  Use  its  own  Knowledge. 

The  commissioners  or  jury  which  determined  compensa- 
tion in  eminent  domain  proceedings  in  the  early  days  of 
this  country  were  not,  as  a  rule,  taken  from  the  panel 
drawn  at  large  for  the  trial  of  civil  cases  in  the  county, 
nor  was  the  hearing  usually  conducted  in  the  county  court. 
Juries  or  other  tribunals  less  in  number  than  twelve  and 
composed  of  freeholders,  or  persons  resident  in  the  neigh- 
borhood, or  otherwise  especially  qualified  to  judge  of  the 
value  of  land,  were  provided  for  by  the  earlier  statutes  in 
most  of  the  states  in  accordance  with  the  practice  at  com- 
mon law  upon  an  inquest  of  office54  and  it  may  well  be  imag- 
ined that  in  the  conditions  of  life  generally  prevailing  at  the 
time,  if  part  of  a  man's  farm  was  taken  for  a  new  highway,  a 
jury  of  his  neighbors  could  go  upon  the  premises  to  see  how 
the  new  highway  would  affect  it,  and  render  a  just  verdict 
on  their  own  knowledge  of  values  and  without  any  evidence 
formally  offered.  In  fact  under  such  conditions  it  is  hard 
to  see  what  evidence  could  be  offered  that  would  help  the 
jury,  since  its  members  would  be  likely  to  know  of  their 
own  knowledge  of  all  sales  in  the  vicinity,  and  real  estate 
experts  were  still  unheard  of.55    Accordingly,  the  ancient 

51.  Cape  Girardeau,  etc.,  R.  R.  Tennessee.—  Alloway  v.  Nashville, 
C.  v.  Blechle,  234  Mo.  471,  137  S.  W.  88  Tenn.  510, 13  S.  W.  123,  8  L.  R.  A. 
974,  Ann.  Cas.  1912  D  246.  123. 

52.  Pacific  By.,  etc.,  Co.  v.  Elmore  'Washington. —  Seattle,  etc.,  R.  R. 
Packing  Co.,  60  Ore.  534,  120  Pac.  Co.  v.  Murphine,  4  Wash.  448,  30 
389,  Ann.  Cas.  1914  A  371 ;  Charles-  Pac.  720. 

ton,   etc.,   R.   R.   Co.   v.  Blake,  12  54.  Supra,  §§  3,  339. 

Rich.  L.  (S.  C.)  634.  55.  Thus  in  Parks  v.  Boston,  15 

53.  Alabama.— Montgomery  South-  Pick.  (Mass.)  198,  decided  in  1834, 
em  Ry.  Co.  v.  Sayre,  72  Ala.  443.  the  court  sustained  a  ruling  that, 

Georgia.—  Streyer  v.  Georgia,  etc.,  as  the  evidence  of  value  was  matter 

R.  R.  Co.,  90  Ga.  56,  15  S.  B.  637.  of  opinion,  the  jury,  having  taken  a 

Illinois.—  McReynolds    v.    Balti-  view,  might  exercise  their  own  judg- 

more,  etc.,  Ry.  Co.,  106  111.  152.  ment,  although  if  they  knew  of  any 

Kentucky.—  Barren  v.  Quick,  111  fact,  they  must  disclose  it  and  tes- 

Ky.  22,  63  S.  W.  331.  tify  to  it  in  open  court.  Shaw,  C.  J., 
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conception  of  the  functions  of  a  jury  of  the  vicinage  sur- 
vived longer  in  eminent  domain  proceedings  than"  in  any- 
other  form,  and  it  has  not  yet  entirely  lost  its  impress,  as 
will  be  shown  later.56 

In  more  recent  times,  by  express  constitutional  require- 
ment or  otherwise,  the  trial  of  land  damage  cases  has  in 
most  jurisdictions  fallen  into  the  hands  of  the  common 
law  juries ;  the  cases  take  their  place  on  the  regular  court 
calendars  and  are  tried  by  the  same  panel  and  under  the 
supervision  of  the  same  judge  as  actions  of  contract  and 
tort.  The  increasing  complexity  of  modern  life,  the  growth 
of  the  population,  the  lack  of  personal  acquaintance  with 
land  values  by  the  great  majority  of  the  inhabitants  and 
the  impossibility  of  any  one  man  being  familiar  with  values 
throughout  the  county  in  which  he  lives  have  rendered  the 
old  method  of  relying  wholly  on  the  personal  knowledge  of 
the  jurors  impracticable.  A  jury  drawn  from  the  ordinary 
court  panel  must  decide  the  case  wholly  upon  the  testimony, 
except  so  far  as  it  is  allowed  by  the  local  practice  to  be 
influenced  by  what  it  has  observed  from  a  view.57  In  such 
jurisdictions  as  still  employ  a  jury  of  freeholders  or  other 
tribunal  having  to  some  extent  the  character  and  authority 
of  experts,  the  jury  may  take  into  consideration  their  own 
information  outside  the  testimony  in  the  case  and  their 
own  opinions  as  well  as  the  testimony  in  the  case,58  but 

in  delivering  the  opinion  of  the  court  and  judgment,  without  any  evidence 
said,  "  Were  this  a  common-law  ac-  aliunde,  though  they  might  be  at 
tion  therefore,  I  should  feel  strongly  liberty  to  enlighten  their  own  judg- 
inclined  to  the  opinion  that  this  in-  ments  by  the  aid  of  testimony, 
struction  was  strictly  and  legally  *  *  *  The  jury  must  therefore, 
correct;  but  what  we  think  puts  I  think,  exercise  their  own  knowl- 
it  beyond  any  exception  here  is,  that  edge  and  experience,  fully ;  and  per- 
this  was  not  an  action,  but  an  esti-  haps  in  most  instances,  with  a  corn- 
mate  of  damages,  in  laying  out  a  petent  and  intelligent  jury,  such 
highway.  *  *  *  It  is  well  known,  judgment  could  not  be  much  aided 
that  the  course  of  proceeding  both  by  the  estimates  of  others,  though 
before  the  locating  committee  and  under  oath  and  in  the  form  of  tes- 
before  the  jury,  was  to  go  upon  the  timony." 
land  and  there  make  the  appraise-  56.  Infra,  §  435. 
ment  or  estimate.  *  *  *  The  lo-  57.  Infra,  §  435. 
eating  committee,  and  the  sheriff's  58.  Shoemaker  v.  United  States, 
jury  are  to  make  an  estimation  upon  147  U.  S.  282,  37  L.  ed.  170 ;  West- 
view,  and,  speaking  for  myself,  I  em  Pacific  R.  R.  Co.  v.  Reed,  35 
cannot  perceive  why  they  might  not,  Oal.  621 ;  In  re  New  Reservoir,  5 
in  both  cases,  have  estimated  the  N.  T.  423 ;  In  re  Central  Park  Corn- 
damages,  upon  their  own  experience  missioners,  54  How.  Pr.  (N.  T.)  313. 
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even  such  a  body  may  not  disregard  the  testimony  alto- 
gether.59 For  the  members  of  a  judicial  tribunal  to  ignore 
the  testimony  and  to  substitute  their  own  opinion  so  as  to 
preclude*  a  review  of  their  determination  is  hot  now  con- 
sidered due  process  of  law.60 

§  434.  View  of  the  Premises  by  the  Jury. 

A  view  of  the  premises  taken  or  damaged  by  the  jury 
or  other  tribunal  making  a  final  award  is  almost  if  not 
absolutely  essential  to  an  intelligent  understanding  of  the 
case  by  that  body  and  in  every  jurisdiction  a  view  in 
eminent  domain  proceedings  is  either  authorized  or 
required  by  statute.  It  is  the  better  practice  to  allow  the 
jury  to  view  not  only  the  tract  of  land  which  is  in  contro- 
versy but  its  surroundings  as  well,  so  that  the  jury  will 
be  able  to  take  note  of  the  elements  which  affect  the  value 
of  the  land  taken,  and  to  understand  how  land  not  taken 
will  be  improved  or  damaged.81  If  there  are  buildings  on 
the  land,  the  jury  should  be  allowed  to  examine  the  build- 
ings in  detail,  inside  and  out.  The  jury,  while  taking  the 
view,  should  be  under  the  charge  of  an  officer  sworn  to 
enforce  compliance  with  the  law,62  and  should  be  accom- 
panied by  counsel  for  the  respective  parties,63  who,  while 
not  being  allowed  to  argue  to  the  jury,  should  be  permitted 
to  point  out  the  features,  both  on  the  land  and  off,  which 
they  consider  helpful  to  their  respective  sides  of  the  case. 
Unauthorized  persons  should  not  be  allowed  to  address 
the  jury,  and  if  it  appears  that  such  persons  have  been 
permitted  by  fhe  trial  court  to  accompany  the  jury,  it  is 
ground  for  reversal  of  the  verdict.64 

It  is  the  better  practice  for  individual  members  of  the 
jury  to  keep  away  from  the  premises  during  the  trial,  and 

69.  Shreveport  v.  Youree,  114  La.  62.  Colorado    Fuel,    etc.,    Co.    v. 

182,  38  So.  135,  3  Ann.  Cas.  300.  Four  Mile  E.  R.  Co.,  29  Colo.  90,  66 

60.  In  re  Titus  St.,  139  App.  Div.  Pac.  902 ;  Patchin  v.  Brooklyn,  2 
(N.  Y.)  238,  123  N.  Y.  Supp.  1018.  Wend.  (N.  Y.)  377,  8  Wend.  (N.  Y.) 

61.  Tedens   v.    Sanitary   District      47. 

of  Chicago,  149  111.  87,  36  N.  B.  1033,  63.  Zug  v.  Pittsburg,  194  Pa.  307, 

limits  the  view  of  the  jury  to  the  45  Atl.  61. 

premises  taken,  but  it  has  not  gen-  64.  Colorado    Fuel,    etc.,    Co.    v. 

erally  been  followed.    See  Wakefield  Four  Mile  R.  R.  Co.,  29  Colo.  90,  66 

v.  Boston,  etc.,  R.  R.  Co.,  63  Me.  Pac.  902. 

385. 
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not  to  allow  their  interest  in  the  case  or  their  desire  to 
determine  a  particular  point  to  lead  them  to  take  a  private 
view  of  their  own ;  it  has  even  been  held  that  the  fact  that 
some  members  of  the  jury  visited  the  premises  during  the 
trial  was  ground  for  setting  aside  the  verdict.65 

In  an  action  at  common  law  for  injuries  to  land  inflicted 
under  color  of  eminent  domain,  it  is  within  the  discretion 
of  the  court  to  permit  a  view;68  and  it  would  seem  that 
whenever  the  case  involves  the  award  of  permanent  dam- 
ages upon  the  same  basis  as  condemnation  proceedings, 
the  court  should  have  no  hesitation  in  ordering  a  view, 
especially  in  a  state  in  which  a  view  is  required  by  law 
in  condemnation  proceedings. 

§  435.  The  View  as  Evidence. 

Views  by  the  jury  are  frequently  taken  in  criminal  and 
civil  cases  having  no  relation  to  land  damages,  and  it  is 
generally  recognized  that  the  function  of  a  view  in  such 
cases  is'  merely  to  enable  the  jury  to  understand  and  apply 
the  evidence  more  readily.  In  eminent  domain  proceedings, 
even  when  carried  on  in  court  before  a  common  law  jury 
under  the  same  external  conditions  as  an  ordinary  civil 
case,  the  function  of  the  view  is  somewhat  broader.  It  is 
everywhere  conceded  that  the  jury  may  use  its  knowledge 
of  the  physical  facts  disclosed  by  the  view,  even  if  the 
existence  of  such  facts  is  contradicted  by  the  evidence,67 
but  in  some  jurisdictions  it  is  considered  that  the  view 
cannot  be  treated  as  evidence  of  value  or  damage,  and  that 
such  issues  must  be  decided  wholly  on  the  testimony  of 
witnesses,  the  view  being  merely  of  service  in  applying 
and  understanding  the  evidence.68    In  most  jurisdictions 

65.  Ortman  v.  Union  Pacific  Ey.  Co.  v.  Howe,  49  Colo.  256,  112  Pac. 
Co.,  32  Kan.  419,  4  Pac.  858.  779. 

66.  Springer   v.   Chicago,   135  111.  Indiana. —  Heady  v.  Turnpike  Co., 
552,  26  N.  E.  514,  12  L.  R.  A.  609.  52  Ind.  117. 

67.  Gorgas  v.   Philadelphia,   etc.,  Iowa.—  Close  v.  Samm,  27  Iowa 
R.  R.  Co.,  144  Pa.  1,  22  Atl.  715;  503. 

Tacoma  v.  Hansen,  59  Wash.  594,  Minnesota.—  Brakken    v.    Minne- 

110   Pac.   426;    Newell   v.   Loeb,   77  apolis,  etc.,  R.  R.  Co.,  29  Minn.  41, 

Wash.  182,  137  Pac.  811 ;  Washburn  11  N.  W.  124. 

v.  Milwaukee,  etc.,  R.  R.  Co.,  59  Wis.  Washington.— Seattle  v.  Williams, 

364,  18  N.  W.  328.  41  Wash.  366,  83  Pac.  242. 

68.  Colorado. —  Denver,    etc.,   Ry. 
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however,  it  is  held  that,  when  the  evidence  is  conflicting, 
the  jury  may  take  into  consideration  what  they  saw  on  the 
view,  in  connection  with  their  own  knowledge  and  experi- 
ence, in  determining  the  weight  of  the  testimony,  and  may 
thus  fix  the  damages  by  both  evidence  and  view.69  This 
rule  seems  the  sounder,  as  being  more  consistent  with  the 
function  of  a  view  in  land  damage  cases  as  they  were 
originally  conducted.70  The  jury  cannot  however  disregard 
the  evidence  altogether  and  decide  the  case  upon  the  view 
alone.71    Instructions  which  authorize  the  jury  to  determine 


69.  Illinois. —  Oulbertson  &  Blair 
Provision  Co.  v.  Chicago,  111  111. 
651 ;  Trustees  of  Schools  v.  Kuhn, 
261  111.  190,  103  N.  E.  553 ;  Sanitary 
District  of  Chicago  v.  Baumbach, 
270  111.  128,  110  N.  E.  331.     • 

Kansas. —  Topeka  v.  Martinean, 
42  Kan.  387,  22  Pac.  417,  5  L.  R.  A. 
775. 

Kentucky. —  Louisville,  etc.,  R.  R. 
Co.  v.  White  Villa  Club,  154=  Ky. 
773,  159  S.  W.  983. 

Maryland. —  Baltimore  v.  Megary, 
122  Md.  20,  89  Atl.  331 ;  Patterson  v. 
Baltimore,  124  Md.  153,  91  Atl.  966. 

Michigan. — Fort  St.  Union  Depot 
Co.  v.  Jones,  83  Mich.  415,  47  N.  W. 
349. 

Missouri. — Kansas  City  v.  Street, 
36  Mo.  App.  666. 

Nebraska. — Omaha,  etc.,  R.  R.  Co. 
v.  Walker,  17  Nebr.  432,  23  N.  W. 
348 ;  Drollinger  v.  Hastings,  etc.,  R. 
R.  Co.,  98  Nebr.  520,  153  N.  W.  619. 

New  York. —  Be  Thompson,  121 
N.  Y.  277,  24  N.  E.  472 ;  Re  Thomp- 
son, 127  N.  Y.  463,  28  N.  E.  389,  14 
L.  R.  A.  52 ;  New  York  Central  R. 
R.  Co.  v.  Untermyer,  196  N.  Y.  531, 
89  N.  E.  1106 ;  In  re  Manhattan  Ter- 
minal, 120  N.  Y.  Supp.  465;  In  re 
New  York,  155  App.  Div.  905,  140 
N.  Y.  Supp.  124. 

North  Dakota. —  Bigelow  v.  Dra- 
per, 6  N.  D.  152,  69  N.  W.  570. 

Ohio. — Williams  v.  Lockman,  46 
Ohio  St.  417,  21  N.  E.  358. 

Washington. —  Seattle,  etc.,  Ry. 
Co.  v.  Boeder,  30  Wash.  244,  70  Pac. 
498,  94  Am.  St.  Rep.  864. 

West  Virginia. —  Guyandot  Valley 
Ry.  Co.  v.  Buskirk,  57  Va.  417,  50 
S.  E.  521,  110  Am.  St.  Rep.  785. 

70.  Supra,    §    2.     An  instruction 


directing  the  appraisers  to  rely,  not 
merely  upon  the  evidence  brought 
before  them,  but  also  upon  their 
own  powers  of  judgment  and  obser- 
vation was  held  proper  in  Shoe- 
maker v.  United  States,  147  U.  S. 
282,  37  L.  ed.  170. 

71.  California. — Central  Pacific  R. 
R.  Co.  v.  Pearson,  35  Cal.  247. 

Illinois. —  Peoria  Gas  Light,  eta, 
Co.  v.  Peoria  Terminal  R.  R.  Co., 
146  111.  372,  34  N.  E.  550,  21  L.  R.  A. 
373 ;  West  Skokie  Drainage  Dist.  v. 
Dawson,  243  111.  175,  90  N.  E.  377; 
Herrin,  etc.,  R.  R.  Co.  v.  Nolte,  243 
HI.  594,  90  N.  E.  1097;  East  St. 
Louis,  etc.,  Ry.  Co.  v.  Illinois  State 
Trust  Co.„  248  111.  559,  94  N.  E. 
149;  Rockford  v.  Mower,  259  III. 
604,  102  N.  E.  1032. 

Michigan. — In  re  Willis  Ave.,  56 
Mich.  244,  22  N.  W.  871;  Grand 
Rapids  v.  Perkins,  78  Mich.  93,  43 
N.  W.  1037 ;  Detroit  v.  Detroit,  etc., 
R.  R.  Co.,  112  Mich.  304,  70  N.  W. 
573. 

Missouri. —  Kansas  City  v.  Hill, 
80  Mo.  523. 

New  Jersey. —  De  Gray  v.  New 
York,  etc.,  Tel.  Co.,  68  N.  J.  L.  454, 
53  Atl.  200. 

North  Dakota. —  Bigelow  v.  Dra- 
per, 6  N.  D.  152,  69  N.  W.  570. 

Pennsylvania. —  Flower  v.  Balti- 
more, etc.,  R.  R.  Co.,  132  Pa.  524, 
19  Atl.  274 ;  Roberts  v.  Philadelphia, 
239  Pa.  339,  86  Atl.  926. 

Washington. —  Seattle,  etc.,  R.  R. 
Co.  v.  Boeder,  30  Wash.  244,  70  Pac. 
498. 

Wisconsin. — Washburn  v.  Milwau- 
kee, etc.,  R.  R.  Co.,  59  Wis.  364,  18 
N.  W.  328;  Seefeld  v.  Chicago,  etc., 
R.  R.  Co.,  67  Wis.  96,  29  N.  W.  904. 
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the  value  from  the  view  rather  than  from  the  evidence  are 
reversible  error;  and  a  verdict  which  is  not  supported  by 
the  evidence  will  not  be  saved  from  being  set  aside  by  the 
fact  that  the  jury  took  a  view.  On  the  other  hand  the  fact 
that  the  jury  took  a  view  is  not  without  weight  with  the 
appellate  court,  and  it  is  laid  down  as  a  general  rule  that 
a  court  will  be  slow  to  set  aside  a  verdict  in  a  land  damage 
case  when  the  jury  took  a  view,  on  the  ground  either  of 
error  in  the  admission  of  evidence,72  or  of  inconsistency 
of  the  verdict  with  .the  weight  of  the  evidence.73 

It  will  be  seen  that  as  a  practical  matter  there  is  very 
little  real  difference  in'  the  effect  of  a  view  in  the  different 
states.  In  all  of  the  states  the  jury  takes  a  view ;  in  none 
of  them  is  it  allowed  to  disregard  the  evidence  and  return 
a  verdiet  for  a  less  sum  than  is  consistent  with  the  testimony 
of  the  condemning  party  or  for  a  greater  sum  than  that 
at  which  the  owner's  witnesses  have  fixed  the  damage.  In, 
some  states  the  jury  is  instructed  that  it  may  consider 
the  view  as  evidence ;  in  others  the  instructions  are  to  the 
contrary.  If  the  jury  returns  a  verdict  within  the  limits, 
of  the  testimony,  it  is  impossible  for  the  court  or  counsel, 
to  know  how  much  the  verdict  was  influenced  by  the  view, 
so  that  the  verdict  cannot  be  set  aside  on  the  ground  that 
the  instructions  of  the  court  were  not  followed;  nor  is  it 
possible  for  jurymen,  however  conscientious,  not  to  be 
affected  by  what  they  have  actually  seen.  The  doctrine 
that  the  view  is  not  evidence  is  therefore  not  only  unsound 
historically  but  is  incapable  of  enforcement  when  conflict- 
ing  testimony  has   been   introduced.     Of   course  if   no 

72.  Board  of  Education  v.  Brown,  Massachusetts. —  Fitchburg  R.  R. 
159  Mich.  148,  123  N.  W.  562 ;  In  re  Co.  v.  Eastern  R.  R.  Co.,  6  Allen  98. 
Crotona  Park,  142  App.  Div.  (N.  Y.)  Nebraska.— Omaha.,  etc.,  R.  R.  Co. 
665,  127  N.  Y.  Supp.  379 ;  Tacoma  v.  v.  Walker,  17  Nebr.  432,  23  N.  W- 
Wetherby,  57  Wash.  295,  106  Pac.  348. 

903.  Nevada. — Virginia,  etc.,  Ry.  Go.  v. 

73.  California.— Western      Pacific      Henry,  8  Nev.  165. 

R.  R.  Co.  v.  Reed,  35  Cal.  621.  New  York.—  New  York  Central  R. 

Illinois.— Chicago  Terminal  Trans-  R.  Co.  v.  Untermyer,  196  N.  Y.  531, 

fer  R.  R.  Co.  v.  Bugbee,  184  111.  353,  89  N.  E.  1106 ;  In  re  Croton  Falls 

56  N.  E.  386;  South  Park  Commis-  Dam,  129  App.  Div.  707,  114  N.  Y. 

sioners  v.  Ayer,  245  111.  402,  42  N.  E.  Supp.  75 ;  In  re  Avenue  C,  151  App, 

274.  Div.  83,  135  N.  Y.  Supp.  259. 

Kentucky.—  Louisville,  etc.,  R.  R.  Washington.—  Tacoma  v.  Brown, 

Co.  v.  White  Villa  Clut   154  Ky.  773,  69  Wash.  538,  12  Pac.  940     See  also 

159  S.  W.  983  supra,  §  421,  note  4 
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testimony  whatever  is  introduced  by  either  party,  in  a 
state  in  which  the  view  is  treated  as  evidence,  the  jury 
may  lawfully  make  an  award  which  cannot  be  set  aside  on 
appeal,  as  there  would  be  no  evidence  in  the  record  on  which 
a  reversal  could  be  grounded;74  while,  on  the  contrary, 
in  a  state  in  which  the  view  was  not  recognized  as  evidence, 
if  the  owner  produced  no  testimony  and  relied  on  the  view, 
he  would  fail  to  sustain  the  burden  of  proof,  and  the  verdict 
of  the  jury  would  be  necessarily  against  him.  If  however 
the  evidence  offered  by  the  owner  showed  some  value  or 
damage  it  would  be  sufficient  to  sustain  a  verdict  even  if  no 
witness  testified  what  the  value  or  the  damage  would 
amount  to  in  figures.75 

In  a  common  law  action  for  damages  inflicted  under  color 
of  eminent  domain,  there  is  no  warrant,  historical  or  other- 
wise, for  giving  to  the  view  any  other  office  than  that  which 
it  holds  in  civil  actions  for  damages  generally;  and  conse- 
quently, even  in  a  state  in  which  a  view  is  evidence  in 
condemnation  proceedings,  it  is  not  evidence  in  a  common 
law  action  for  damages  inflicted  under  color  of  eminent 
domain.76 

§  436.  Damages  Assessed  as  of  the  Date  of  the  Taking. 

The  value  of  real  estate  is  by  no  means  constant,  and 
before  compensation  can  be  intelligently  assessed  for  the 
taking  of  land  by  eminent  domain,  a  point  of  time  must 
be  fixed  as  of  which  the  property  is  to  be  valued;  and  it 
is  the  value  at  that  time  which  the  owner  is  entitled  to 
receive,  even  if  the  value  of  the  land  rises  or  falls  before 
the  money  is  actually  paid  to  him.  Upon  this  proposition 
all  are  agreed,  but  there  is  a  great  diversity  of  opinion  as 
to  just  when  that  point  of  time  occurs.  It  was  said  by 
Chief  Justice  Shaw  in  an  early  Massachusetts  case,77 

"  The  true  rule  would  be,  as  in  the  case  of  other 
purchases,  that  the  price  is  due  and  ought  to  be  paid, 
at  the  moment  the  purchase  is  made,  when  credit  is  not 

74  Peoria    etc     Ry.  Co.  v.  Bar-  76.  Geohegan  v.  Union  Elevated 

num|  107  111.  160.  R?-  Co.,  258  111.  352,  101  N.  E.  577. 

75.  Northern   Pacific  Ry.   Co.   v.  77.  Parks    v.    Boston,    15    Pick. 

Union  Lumber  Co.,   76  Wash.  563,  (Mass.)  198,  208. 
137  Pac.  306. 
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specially  agreed  on.  And  if  a  pie-powder  court  could 
be  called  on  the  instant  and  on  the  spot,  the  true  rule 
of  justice  for  the  public  would  be,  to  pay  the  compensa- 
tion with  one  hand,  whilst  they  apply  the  axe  with  the 
other;  and  this  rule  is  departed  from  only  because 
some  time  is  necessary,  by  the  forms  of  law,  to  conduct 
the  inquiry;  and  this  delay  must  be  compensated  by 
interest.  But  in  other  respects  the  damages  must  be 
appraised  upon  the  same  rule,  as  they  would  have  been 
on  the  day  of  the  taking. ' ' 

In  states  in  which  the  taking  is  effected  by  an  administra- 
tive order,  leaving  the  compensation  to  be  subsequently 
ascertained  by  judicial  proceedings,  there  is  no  difficulty 
in  the  application  of  this  rule ;  and  damages  are  assessed 
as  of  the  date  of  the  taking.  When  the  taking  is  effected 
by  the  mere  enactment  of  a  statute,  damages  are  assessed 
as  of  the  date  of  such  enactment.78  When  the  taking  is 
complete  and  the  right  to  damages  accrues  upon  the  filing 
of  an  administrative  order,  damages  are  assessed  as  of  the 
date  of  such  filing.79  When  the  body  empowered  to  act 
under  the  right  of  eminent  domain  is  not  required  to  make 
a  formal  taking,  damages  are  assessed  as  of  the  date  of  the 

78.  Raymond  v.  Commonwealth,  Massachusetts. —  Parks  v.  Boston, 
192  Mass.  486,  78  N.  E.  514 ;  Matter  15  Pick.  198 ;  Charlestown  Branch 
of  Public  Parks,  53  Hun  (N.  T.)  R.  R.  Co.  v.  Middlesex  County  Com- 
280,  6  N.  Y.  Supp.  750.  Mowry  v.  missioners,  7  Met.  78;  Meacham  v. 
Boston,  173  Mass.  425,  53  N.  E.  885,  Fitchburg  R.  R.  Co.,  4  Cush.  1 ; 
is  sometimes  cited  as  holding  that  whitman  v.  Boston  &  Maine  R.  R., 
damages  should  be  assessed  as  of  7  Allen  313>  336.  Hampd€n  Paint 
the  date  of  the  statute  authorizing  Co  y>  Springfield,  etc.,  R.  R  Co., 
the  taking,  although  there  was  a  m  Mass<  ug  01fl  Col  R  R 
formal  taking :  by  the  street  commis-  ^   v_  Mn        12g  M             2g  Am> 

f10^^  feT  yt-«^      *ep.   194;   Hay  v.   Commonwealth, 

is  that  the  owner  is  not  entitled  to  *  ' 

be  paid  the  increased  value  of  his  '          •         ,    ' 

land  on  account  of  the  prospective  *™>   ^rfc.-  Matter  of  Munson, 

taking.  29  Hun  325" 

79.  England.—  Secretary  of  State  Pennsylvania.— Wmiamsport,  etc., 
v.  Charlesworth,   (1901)  A.  C.  373.  R-  R-  Co-  v-  Philadelphia,  etc.,  R.  R. 

Indiana.-  Lafayette,  etc.,  R.  R.  Co  ^  *?' J, *";  21  AtL  645'  12 
Co.  v.  Murdock,  68  Ind.  137;  Fort  L.  R.A  220;  Walker  v.  South  Ches- 
Wayne,  etc.,  Traction  Co.  v.  Fort  ter  R.  R.  Co.,  174  Pa.  288,  34  Atl. 
Wayne,  etc.,  R.  R.  Co.,  170  Ind.  49, 
83  N.  E.  665,  16  L.  R.  A.  (N. 
537;  Cleveland,  etc.,  Ry.  Co. 
Smith,  177  Ind.  524,  97  N.  E.  164, 


560. 


83  N.  E.  665    16  L.  R.  A.   (N.  S.)  Rhode  Island.—  Stafford  v.  Provi- 

537 ;    Cleveland,    etc.,    Ry.    Co.    v.      dence,  10  R.  I.  567,  14  Am.  Rep.  710. 
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initial  physical  interference  with  the  rights  for  which  com- 
pensation is  given.80 

One  of  the  reasons  assigned  for  the  rule  that  damages 
should  be  assessed  as  of  the  date  of  the  formal  order  of 
taking  was  that  the  alienation  of  the  owner's  property  was 
"  definitive,  complete  and  perpetual  "  on  that  day,81  and  it 
would  seem  to  follow  that  if  any  further  act  of  the  condemn- 
ing party,  such  as  the  filing  of  a  bond,  or  entry  upon  the 
property,  is  made  necessary  by  statute  to  make  the  taking 
complete  and  irrevocable,  damages  should  be  assessed  as 
of  the  date  of  such  further  act.82  Nevertheless,  if  it  appears 
by  other  provisions  of  statute  that  such  a  result  was  not 
intended,  damages  should  be  assessed  as  of  the  date  of  the 
order  of  taking,  notwithstanding  the  fact  that  they  may 
not  be  payable  until  a  future  date.83 


80.  Van  Husen  v.  Omaha  Bridge, 
etc.,  R.  E.  Co.,  118  Iowa  366,  92 
N.  W.  47 ;  Ipswich  Mills  v.  Essex 
County  Commissioners,  108  Mass. 
363;  Bates  v.  Boston  Elevated  Ry. 
Co.,  187  Mass.  328,  72  N.  E.  1017. 
In  Bancroft  v.  Cambridge,  126  Mass. 
438,  it  was  held  that  when  a  statute 
provided  that  under  certain  circum- 
stances an  owner  might  notify  the 
city  of  his  dissatisfaction  with  an 
assessment,  and  the  city  should 
thereupon  take  the  land,  but  no 
provision  was  made  for  further 
entry  or  other  act  to  be  done,  the 
landowner's  title  was  divested  by 
operation  of  law  immediately  upon 
his  giving  notice  of  dissatisfaction, 
and  damages  were  to  be  assessed  as 
of  the  date  of  the  notice. 

81.  Parks  v.  Boston,  15  Pick. 
(Mass.)  198. 

82.  In  Pennsylvania  damages  are 
assessed  as  of  the  date  of  filing 
bond  by  the  condemnor  as  security 
for  the  damages.  Graham  v.  Pitts- 
burgh, etc.,  R.  R.  Co.,  145  Pa.  504, 
22  Atl.  983;  Wanamaker  v.  Schuyl- 
kill River  East  Side  R.  R.  Co.,  244 
Pa.  214,  90  Atl.  561. 

83.  In  Massachusetts  at  the  time 
Parks  v.  Boston  was  decided,  and 
until  1842,  as  soon  as  a  public  way 
was  formally  laid  out,  the  right  of 
the  public  to  a  permanent  easement 


and  the  right  of  the  landowner  to 
his  damages  became  vested.  Har- 
rington v.  Berkshire  County  Com- 
missioners, 22  Pick.  263 ;  Hallock  v. 
Franklin,  2  Met.  558.  In  1842  it  was 
provided  that  in  the  case  of  ways 
laid  out  by  county  commissioners, 
the  damages  should  not  be  payable 
until  entry  upon  the  land  for  the 
purpose  of  construction  had  been 
made.  This  statute  was  extended 
to  town  ways  in  1847  and  to  all 
other  public  ways  in  1869.  The 
effect  of  these  statutes  was  to  post- 
pone the  punctum  temporis  when 
interest  begun  to  accrue  and  limi- 
tations began  to  run  from  the  date 
of  the  order  to  the  date  of  entry. 
Edmands  v.  Boston,  108  Mass.  535, 
554 ;  Pegler  v.  Hyde  Park,  176  Mass. 
101,  57  N.  E.  327.  Nevertheless 
there  is  little  if  any  doubt  that 
damages  for  the  laying  out  of  high- 
ways are  still  to  be  assessed  as  of 
the  date  of  the  order,  although  the 
order  itself,  without  actual  entry, 
does  not  now  effect  a  "  definitive, 
complete  and  perpetual"  alienation 
of  the  landowner's  property.  The 
statutes  contemplate  an  award  of 
damages  by  the  county  commission- 
ers, or  the  board  having  like  duties 
in  cities,  at  the  time  of  the  taking, 
before  it  can  be  known  when  the 
entry  will  take  place,  although  the 
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§  437.  When  the  Compensation  is  Assessed  before  the 
Taking. 

In  the  states  in  which  the  taking  is  effected  by  judicial 
proceedings  and  the  compensation  is  assessed  before  the 
taking  is  made,  it  is  obviously  impracticable  to  assess  the 
damages  as  of  the  date  of  the  taking,  and  of  necessity  some 
other  rule  has  to  be  adopted.  In  Illinois  and  several  other 
states,  it  is  held  that  the  filing  of  the  petition  to  condemn, 
being  the  first  actual  step  toward  devoting  the  property  to 
a  public  use,  marks  a  point  of  time  that  is  as  fair  and  just 
to  both  parties  for  fixing  the  value  of  the  property  as  any 
that  could  be  selected,  and  it  consequently  has  been  adopted 
as  the  established  date  as  of  which  damages  are  assessed.64 
In  such  jurisdictions  however  if  a  corporation  unreason- 
ably delays  the  prosecution  of  its  petition  while  the  land  is 
advancing  in  value,  the  application  of  the  rule  would  work 
great  wrong  and  injustice  to  the  owner,  and  the  petitioner 
would  be  able  to  acquire  the  property  at  much  less  than  its 
value  at  the  date  of  the  taking;  and  if  the  corporation 
insists  upon  the  application  of  the  established  rule  of  dam- 
ages in  such  a  case,  the  court  is  warranted  in  dismissing 
its  petition  for  want  of  prosecution.85 

In  a  few  other  states  the  damages  are  assessed,  in  accord- 
ance with  the  specific  requirement  of  statute,  as  of  the 
date  of  the  issuance  of  process  on  the  petition,86  but  in  the 

awards  are  not  payable  until  after  cago,  etc.,  E.  R.  Co.  v.  Mines,  221 

entry.     If  the  owner  applies  for  a  111.  448,  77  N.  E.  898 ;  Sanitary  Dis- 

jury,  the  damages  are  to  be  assessed  trict  of  Chicago  v.  Chapin,  226  111. 

upon  exactly  the  same  measure  as  499,  80  N.  E.  1017,  9  Ann.  Cas.  113. 

was  used  in  determining  the  origi-  Massachusetts.  —  Burt     v.     Mer- 

nal   award.     The  provisions   as  to  chants'  Insurance  Co.,  115  Mass.  1. 

costs  show  this  plainly.     Kidder  v.  Nebraska. —  Missouri  Pacific  R.  R. 

Oxford,  116  Mass.  165.  Co.  v.  Hays,  15  Nebr.  224,  18  N.  W. 

84.  Arkansas.—  Newgass     v.     St.  51 ;  Fremont,  etc.,  R.  R.  Co.  v.  Bates, 

Louis,  etc.,  R.  R.  Co.,  54  Ark.  140,  40  Nebr.  381,  58  N.  W.  959 ;  Hogsett 

15  S.  W.  188.  v.   Harlan   County,   4  Nebr.   XJnofc. 

Illinois.  —  South     Park     Commis-  309,  93  N.  W.  1001. 

sioners  v.  Dunlevy,  91  111.  49;  Du-  Oregon.—  Oregon,  etc.,  R.  R.  Co. 

puis  v.  Chicago,  etc.,  R.  R.  Co.,  115  v.  Barlow,  3  Ore.  11. 

111.  97,  3  N.  E.  720;   Chicago,  etc.,  B5.  Sanitary  District  of   Chicago 

R.  R.   Co.   v.   Catholic  Bishop,   119  v.    Chapin,    226   111.   499,    80   N.    B. 

111.  525,  10  N.  E.  372 ;  Uieberman  v.  1017,  9  Ann.  Cas.  113. 

Chicago,  etc.,  Rapid  Transit  R.  R.  86.  It    was    held    in    Sacramento 

Co.,  141  111.  140,  30  N.  E.  544;  Chi-  Terminal  Co.  v.  McDougall,  19  Cal. 
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majority  of  jurisdictions  the  damages  are  assessed  either 
as  of  the  date  of  the  trial,  or  of  the  award  of  the  commis- 
sioners.87 If  there  is  an  appeal  to  a  jury  from  the  original 
award,  as  it  is  generally  held  that  a  taking  can  be  constitu- 
tionally effected  by  payment  or  tender  of  the  original 
award,  if  such  payment  or  tender  is  made,  the  compensa- 
tion on  appeal  is  assessed  upon  the  same  basis  as  the  orig- 
inal award;88  but  if  no  tender  is  made  or  the  taking  has  to 
be  deferred  until  compensation  is  actually  paid,  the  owner 
is  entitled  to  the  value  as  of  the  time  of  the  second  trial.89 

§  438.  When  the  Taking  is  Illegal. 

The  rule  that  damages  are  to  be  assessed  as  of  the  date 
of  the  taking  does  not  contemplate  a  physical  taking  not 
sanctioned  by  law,  but  a  taking  by  appropriate  legal  pro- 
ceedings; and  consequently,  if  a  corporation  invested  with 
the  power  of  eminent  domain  takes  possession  of  private 
property  in  advance  of  condemnation  proceedings,  it  cannot 


App.  562,  126  Pac.  503,  that  such  a 
requirement  was  constitutional. 
See  also  Oregon  Short  Line  R.  R. 
Co.  v.  Mitchell,  7  Utah  505,  27  Pac. 
693. 

87.  Colorado. —  Denver,  etc.,  R.  R. 
Co.  v.  Griffith,  17  Colo.  598,  31  Pac. 
171 ;  Lamborn  v.  Bell,  18  Colo.  346, 
32  Pac.  989,  20  L.  R.  A.  241. 

Georgia. —  Gate  City  Terminal  Co. 
v.  Thrower,  136  Ga.  456,  71  S.  E. 
903. 

Kansas. —  St.  Joseph,  etc.,  R.  R. 
Co.  v.  Orr,  8  Kan.  419. 

Minnesota. — Winona,  etc.,  R.  R. 
Co.  v.  Denman,  10  Minn.  267;  Min- 
neapolis v.  Wilkin,  30  Minn.  145,  15 
N.  W.  668. 

Missouri. —  St.  Louis,  etc.,  R.  R. 
Co.  v.  Fowler,  142  Mo.  670,  44  S.  W. 
771;  Kansas  City  Southern  Ry.  Co. 
v.  Second  St.  Improvement  Co.,  256 
Mo.  386,  166  S.  W.  296. 

New  Jersey. —  Trimmer  v.  Penn- 
sylvania, etc.,  R.  R.  Co.,  55  N.  J.  L. 
46,  25  Atl.  932. 

Ohio. —  Pittsburg,  etc.,  R.  R.  Co. 
v.  Perkins,  49  Ohio  St.  326,  31  N.  E. 
350. 

Tennessee. —  Southern  Ry.  Co.  v. 
Michaels,  126  Tenn.  702,  151  S.  W. 
53. 


Texas. —  San  Antonio,  etc.,  R.  R. 
Co.  v.  Ruby,  80  Tex.  172,  15  S.  W. 
1040;  Routh  v.  Texas  Traction  Co. 
(Tex.  Civ.  App.),  148  S.  W.  1152. 

Washington. —  Gray's  Harbor,  etc., 
Ry.  Co.  v.  Kauppinen,  53  Wash.  238, 
101  Pac.  835 ;  Distler  v.  Grays  Har- 
bor, etc.,  Ry.  Co.,  76  Wash.  391,  136 
Pac.  364. 

Wisconsin. —  Driver  v.  Western 
Union  R.  R.  Co.,  32  Wis.  569,  14 
Am.  Rep.  726. 

88.  Connecticut.  • —  Shannahan  v. 
Waterbury,  63  Conn.  420,  28  Atl. 
611. 

Iowa. —  Ellsworth  v.  Chicago,  etc., 
R.  R.  Co.,  91  Iowa  386,  59  N.  W.  78. 

Minnesota. —  Minneapolis  v.  Wil- 
kin, 30  Minn.  145,  15  N.  W.  668. 

Missouri.  —  Matter  of  Forsyth 
Boulevard,  127  Mo.  417,  30  S.  W. 
188. 

New  Jersey. —  Metier  v.  Easton, 
etc.,  R.  R.  Co.,  37  N.  J.  L.  222. 

Wisconsin.  —  West  v.  Milwaukee, 
etc.,  R.  R.  Co.,  56  Wis.  318,  14  N.  W. 
292. 

89.  Georgia  Southern,  etc.,  R.  R. 
Co.  v.  Small,  87  Ga.  355,  13  S.  E. 
515;  Arnold  v.  Covington,  etc., 
Bridge  Co.,  1  Duv.  (Ky.)  372. 
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insist  that  the  compensation  awarded  in  the  condemnation 
proceedings  be  fixed  as  of  the  date  of  the  unlawful  entry, 
instead  of  the  date  which  the  law  of  the  state  ordinarily 
prescribes.80  When  however  a  taking  is  made  in  attempted 
compliance  with  the  law,  but  because  of  formal  defects  in 
the  proceedings  the  taking  is  invalid,  and  is  validated  by  a 
subsequent  curative  statute,  the  damages  are  to  be  assessed 
as  of  the  date  of  the  taking,  and  not  of  the  enactment  of  the 
curative  statute.91 

§  439.  Owner  at  the  Time  of  the  Taking  Entitled  to  the 
Compensation. 

It  is  well  settled  that  when  there  is  a  taking  of  property 
by  eminent  domain  in  compliance  with  law,  it  is  the  owner 
of  the  property  at  the  time  of  the  taking  who  is  entitled  to 
the  compensation  which  the  law  provides,  and  consequently, 
if  the  parcel  of  land  from  which  the  taking  is  made  changes 
hands  after  the  taking  has  occurred  but  before  the  com- 
pensation has  been  paid,  the  right  to  receive  the  compensa- 
tion does  not  run  with  the  land,  but  remains  a  personal 
claim  in  .the.  hands  of  the  person  who  was  owner  at  the 
time  of  the  taking,  or  of  his  representatives.92 

90.  Indiana.  —  Lafayette,  etc.,  R.  Wisconsin. —  Lyon  v.  Green  Bay, 

R.  Co.  v.  Murdock,  68  Ind.  137.  etc.,  R.  R.  Co.,  42  Wis.  538 ;  Brickies 

Iowa. —  Daniels  v.  Cincinnati,  etc.,  v.  Milwaukee,  etc.,  Traction  Co.,  134 

R.  R.  Co.,  41  Iowa  52.  Wis.  358,  114  N.  W.  810,  14  L.  R.  A. 

Minnesota.  —  Blue  Earth   County  (N.  S.)    644.     In  Williams  v.  New 

v.  St.  Paul,  etc.,  R.  R.  Co.,  28  Minn.  Orleans,   etc.,   R.   R.   Co.,    60   Miss. 

503,  11  N.  W.  73.  68S)>    it   was   held   that    the    owner 

Mississippi. —  Louisville,    etc.,    R.  might    elect    between    the    time    of 

R.  Co.  v.  Hopson,  73  Miss.  773,  19  entry  and  the  time  of  taking.     As 

g0-  7i8.  to  the  right  of  the  owner  to  be  paid 

Missouri.— Chicago,  etc.,  R.  R.  Co.  the  value  of  improvements  prema- 

v.  Randolph  Town-Site  Co.,  103  Mo.  turely    constructed    by    condemnor, 

451,  15  S.  W.  437.  see  supra,  §  230. 

New  Jersey.—  Trimmer  v.   Penn-  91.  Pitkin     v.      Springfield,     112 

sylvania,  etc.,  R.  R.  Co.,  55  N.  J.  L.  Mass.  509. 

46   25  Atl.  932.  92-  United     States. —  Kindred     v. 

Ohio  —  Pittsburgh,  etc.,  R.  R.  Co.  Union  Pacific  R.  R.  Co.,  225  TJ.  S. 

v.  Perkins,  49  Ohio  St.  326,  31  N.  E.  582,  596,  56  L.  ed.  1216. 


350. 


Georgia. —  McLendon    v.    Atlanta, 


Pennsylvania,.—  Graham  v.  Pitts-  etc.,  R.  R.  Co.,  54  Ga.  293. 

burgh    etc    R.  R.  Co.,  145  Pa.  504,  Illinois.  —  Sanitary     District     v. 

22  Atl  983.'  Chapin,  226  111.  499,  80  N.  E.  1017. 

South    Dakota.—  Faulk    v.    Mis-  Indiana.  — Chur  ch  v.  Grand 

souri   etc    Ry    Co.,  28  S.  D.  1,  132  Rapids,  etc.,  R.  R.  Co.,  70  Ind.  161 ; 

N   w   233  New  Jersey>  etc->  R.  R-  Co.  v.  Tutt, 
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To  earry  this  rule  into  effect,  a  certain  point  of  time  in 
the  proceedings  by  which  the  land  is  taken  must  be  agreed 
upon  as  constituting  the  pumctum  temporis  when  the  tak- 
ing occurs.  The  practice  in  eminent  domain  proceedings 
varies  so  widely  in  the  different  states  that  no  uniform  rule 
can  be  laid  down,  but  the  pimctum  temporis  when  the  right 
of  the  public  to  the  land  and  the  right  of  the  owner  to  the 
compensation  become  vested  is  ordinarily  though  not 
invariably  held  to  be  fixed  by  the  occurrence  of  the  taking, 
and  ownership  at  that  time  is  thus  the  test  of  the  right  to 
receive  compensation.93 

In  jurisdictions  in  which  land  is  taken  for  public  use  by 
administrative  order,  if,  as  is  usually  the  case,  the  formal 
act  of  some  responsible  body  is  required  to  effect  a  taking, 
the  filing  of  such  order  definitely  fixes  the  time  and  extent 
of  the  taking;94  and  when  a  formal  act  of  taking  is  not 
required,  the  first  actual  authorized  physical  interference 
with  the  property  affected  marks  the  punctum  temporis  of 
the  taking.95    As  considerable  time  frequently  elapses  after 


168  Ind.  205,  80  N.  B.  420;  Fort 
Wayne,  etc.,  Traction  Co.  v.  Fort 
Wayne,  etc.,  Ry.  Co.,  170  Ind.  49, 
83  N.  E.  665,  16  L.  R.  A.  (N.  S.) 
537. 

Iowa.—  Ranck  v.  Cedar  Rapids, 
134  Iowa  563,  111  N.  W.  1027. 

Louisiana. —  Opelousas,  etc.,  Ry. 
Co.  v.  St.  Landry  Cotton  Oil  Co., 
118  La.  290,  42  So.  S40. 

Massachusetts.  —  Drury  v.  Mid- 
land R.  R.  Co.,  127  Mass.  571 ;  Bos- 
ton Chamber  of  Commerce  v.  Bos- 
ton, 195  Mass.  338,  81  N.  E.  244. 

Minnesota. —  Obst  v.  Covell  (In  re 
Ramsay  County),  93  Minn.  30,  100 
N.  W.  650. 

Missouri. —  Hilton  v.  St.  Louis,  99 
Mo.  199,  12  S.  W.  657;  St.  Louis  v. 
Busch,  252  Mo.  209,  158  S.  W.  309, 
Ann.  Cas.  1915  A  719. 

New  Jersey. —  Thompson  v.  Penn- 
sylvania R.  R.  Co.,  51  N.  J.  L.  42, 
15  Atl.  833. 

New  York. —  King  v.  New  York, 
102  N.  T.  171,  6  N.  E.  395,  55  Am. 
Rep.  796. 

Pennsylvania.  —  McFadden  v. 
Johnson,  72  Pa.  335,  13  Am.  Rep. 
681. 


Texas. —  Central  Ry.  Co.  v.  Mer- 
kel,  32  Tex.  723. 

Washington. — In  re  Twelfth  Ave. 
South,  74  Wash.  132,  132  Pac.  868, 
Ann.  Cas.  1915  A  730. 

Wisconsin. — Walton  v.  Green  Bay, 
etc.,  R.  R.  Co.,  70  Wis.  414,  36  N.  W. 
10;  Wilbur  Lumber  Co.  v.  Mil- 
waukee Light,  etc.,  Co.,  134  Wis.  352, 
114  N.  W.  813. 

See  also  infra,  §§  440-443  inc. 

93.  In  re  Twelfth  Ave.  South,  74 
Wash.  132,  132  Pac.  868. 

94.  Indiana. —  Fort  Wayne,  etc., 
Traction  Co.  v.  Fort  Wayne,  etc., 
Ry.  Co.,  170  Ind.  49,  83  N.  E.  665, 
16  L.  R.  A.   (N.  S.)   537. 

Massachusetts.  —  Harrington  v. 
Berkshire  County  Commissioners,  22 
Pick.  263,  33  Am.  Dec.  741 ;  Hallock 
v.  Franklin  County,  2  Met.  558; 
Charleston  Branch  R.  R.  Co.  v. 
Middlesex  County  Commissioners,  7 
Met.  78;  Hampton,  etc.,  Car  Co.  v. 
Springfield,  etc.,  R.  R.,  124  Mass. 
118. 

95.  Heard  v.  Middlesex  Canal,  5 
Met.  (Mass.)  81;  Call  v.  Middle- 
sex County  Commissioners,  2  Gray 
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the  taking  before  compensation  is  assessed  and  paid,  in 
such  jurisdictions  the  rule  that  the  right  to  compensation 
does  not  run  with  the  land  after  the  taking  is  frequently 
of  practical  importance.  In  the  states  in  which  actual  pay- 
ment is  required  before  the  owner  can  be  divested  either 
of  ownership  or  possession,  and  the  taking  is  effected  by 
judicial  proceedings  whenever  the  condemnation  of  land 
for  the  public  use  is  carried  out  in  the  manner  contemplated 
by  law,  the  taking  does  not  occur  until  payment  has  been 
made,  and  consequently  a  transfer  of  the  property  at  any 
time  before  payment  carries  the  right  to  compensation.96 
In  the  other  states  in  which  condemnation  is  effected  by 
judicial  proceedings,  but  actual  payment  of  compensation 
in  advance  of  the  taking  is  not  required,  the  exact  moment 
when  the  taking  occurs  depends  largely  upon  the  terms  of 
the  statutes  fixing  the  time  when  the  right  to  compensation 
becomes  vested,  and  varies  in  the  different  states,  and  in 
takings  for  different  purposes  in  the  same  state.  Under 
some  statutes  the  right  to  compensation  is  vested  when 
the  award  is  confirmed  and  judgment  of  condemnation 
entered,  under  others  when  the  land  is  entered  upon,  and 
under  others,  not  until  actual  payment.97  But  whatever 
the  punctum  temporis  of  the  taking  may  be,  it  is  the  owner 
at  the  time  of  the  taking  who  is  entitled  to  the  compensa- 
tion, and  transfers  of  the  property  after  the  proceedings 
iave  been  instituted  but  before  the  taking  carry  with 
them  the  right  to  the  compensation;  transfers  after  the 
taking  do  not. 

When  private  property  is  damaged  but  not  taken  by  the 
laying  out  of  a  public  work  in  accordance  with  law,  and 
the  constitution  or  statutes  of  the  state  provide  for  com- 
pensation for  the  damage,  as  but  few  states  require  the 
compensation  to  be  ascertained  or  paid  in  advance,  the 
situation  is  precisely  the  same  as  it  is  in  the  case  of  a 
taking  by  administrative  order,  and  the  person  who  is 

(Mass.)  232;  Ipswich  Mills  v.  Essex  97.  In    In    re    Twelfth    Avenue 

County    Commissioners,    108    Mass.  South,  74  Wash.  132,  132  Pac.  868, 

363;  Bates  v.   Boston  El.  Ry.   Co.,  Ann  Cas.  1915  A  730,  it  was  held 

187  Mass.  328,  72  N.  E.  1017.  that  the  one  who  is  owner  when  the 

96.  See  infra,  §  440,  and  also  Obst  taking  has  ceased  to  be  subject  to 

v.  Covell   (In  re  Ramsay  County),  abandonment    is    entitled    to    the 

-93  Minn.  30,  100  N.  W.  650.  award. 
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entitled  to  recover  is  the  one  who  owned  the  property 
when  the  right  to  inflict  the  damage  was  formally  estab- 
lished, or  if  such  right  was  not  formally  established,  when 
the.  damage  was  actually  inflicted. 


§  440.  Sale  Pending  Condemnation  Proceedings. 

It  follows  from  what  has  been  stated  in  the  preceding 
section  that  if  a  parcel  of  land  is  sold  after  a  portion  of  it 
has  been  taken  or  after  it  has  been  injuriously  affected  by 
the  construction  of  some  authorized  public  work,  the  right 
to  compensation,  constitutional  or  statutory,  unless  it  has 
been  specially  assigned  to  the  purchaser,  does  not  run  with 
the  land  but  remains  a  personal  claim  in  the  hands  of  the 
vendor.98    Conversely,  if  the  land  is  sold  after  condemna- 


98.  United  States. —  Koberts  v. 
Northern  Pacific  R.  R.  Co.,  158  U.  S. 
1,  39  L.  ed.  873;  Kindred  v.  Union 
Pacific  R.  R.  Co.,  225  TJ.  S.  582,  596, 
56  L.  ed.  1216 ;  Maffet  v.  Quine,  93 
Fed.  347;  In  re  Torchia,  185  Fed. 
576;  Stone  v.  Waukegan,  205  Fed. 
495. 

Alabama. —  Evans  v.  Savannah, 
etc.,  R.  R.  Co.,  90  Ala.  54,  7  So.  758 ; 
Hood  v.  Southern  Ry.  Co.,  133  Ala. 
374,  31  So.  937;  Birmingham  Belt 
R.  R.  Co.  v.  Lockwood,  150  Ala.  610, 
43  So.  819,  5  St.  Ry.  Rep.  21. 

Arkansas. —  Little  Rock,  etc.,  R. 
R.  Co.  v.  Allister,  68  Ark.  600,  60 
S.  W.  953. 

Colorado.—  Pueblo  v.  Shutt  In- 
vestment Co;,  28  Col.  524,  67  Pac 
162. 

Connecticut. —  New  Milford  Water 
Co.  v.  Watson,  75  Conn.  237,  52  Atl. 
947,  53  Atl.  57. 

District  of  Columbia.  —  Dixon  v. 
Baltimore,  etc.,  R.  R.  Co.,  1  Mackey 
78. 

Georgia.  —  McLendon  v.  Atlanta, 
etc.,  R.  R.  Co.,  54  Ga.  293 ;  Green  v. 
South  Bound  R.  R.  Co.,,  112  Ga.  849, 
38  S.  E.  81. 

Idaho.—  Boise  Valley  Construc- 
tion Co.  v.  Kroeger,  17  Idaho  384, 
105  Pac.  1070. 

Illinois.  —  Chicago,  etc.,  R.  R. 
Co.  v:  Maher,  91  111.  312;  Illinois 
Central  R.  R.  Co.  v.  Ferrell,  108  111. 
App.  659. 


Indiana. —  Indiana,  etc.,  R.  R.  Co. 
v.  Allen,  100  Ind.  409 ;  Fort  Wayne, 
etc.,  Traction  Co.  v.  Fort  Wayne, 
etc.,  Ry.  Co.,  170  Ind.  49;  83  N.  E. 
665,  16  L.  R.  A.  (N.  S.)  537. 

Iowa. —  Flicking er  v.  Omaha 
Bridge  Co.,  98  Iowa  358,  67  N.  W. 
372. 

Kansas. — ■  Piper  v.  Union  Pacific 
R.  R.  Co.,  14  Kan.  568. 

Louisiana. —  Inge  v.  Police  Jury, 
14  La.  A  Tin.  117;  McCutchen  v. 
Texas,  etc.,  Ry.  Co.,  118  La.  436,  43 
So.  42;  Taylor  v.  New  Orleans  Ter- 
minal Co.,  126  La.  420,  52  So.  562, 
139  Am.  St.  Rep.  537. 

Maine. —  Sargent  v.  Machias,  65 
Me.  591. 

Massachusetts. — Darling  v.  Black- 
stone  Mfg.  Co.,  16  Gray  187 ;  Drury 
v.  Midland  R.  R.  Co.,  127  Mass.  571. 

Michigan. — Dunlop  v.  Toledo,  etc., 
R.  R.  Co.,  50  Mich.  470,  15  N.  W. 
555. 

Missouri. —  Hilton  v.  St.  Louis,  99 
Mo.  199,  12  S.  W.  657;  Southern 
Illinois,  etc.,  Bridge  Co.  v.  Stone, 
174  Mo.  1,  73  S.  W.  453,  63  L.  R.  A. 
301;  St.  Louis  v.  Busch,  252  Mo. 
209,  158  S.  W.  309,  Ann.  Cas.  1915 
A  719;  Lumerate  v.  St.  Louis,  etc., 
R.  R.  Co.,  149  Mo.  App.  47,  130  S.  W. 
448;  St.  Louis  v.  Busch,  173  Mo. 
App.  420,  158  S.  W.  728. 

Nebraska. —  Chicago,  etc.,  R.  R. 
Co.  v.  Englehart,  57  Nebr.  444,  77 
N.  W.  1092. 
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tion  proceedings  have  been  instituted,  but  before  the 
punctum  temporis  of  the  taking,  the  purchaser  and  not  the 
vendor  is  entitled  to  the  compensation  "  unless  the  right  to 
receive  the  compensation  is  expressly  reserved. 

If  however  after  part  of  the  land  has  been  taken,  the 
whole  parcel  is  conveyed  by  warranty  deed  with  full 
coven'ants,  the  purchaser  may  maintain  an  action  against 


New  Jersey. —  New  York,  etc.,  R. 
R.  Co.  v.  Stanley,  34  N.  J.  Eq.  55. 

New  York.—  Freund  v.  Biel,  193 
N.  Y.  662,  87  N.  E.  1119 ;  In  re  New- 
ton Creek  Bridge,  195  N.  Y.  527,  88 
N.  E.  1126;  In  re  Seventh  Ave.,  59 
App.  Div.  175,  69  N.  Y.  Supp.  63; 
In  re  Beverly  Road,  131  App.  Div. 
147,  115  N.  Y.  Supp.  208 ;  In  re  Wal- 
ton Ave.,  131  App.  Div.  696,  116 
N.  Y.  Supp.  471 ;  In  re  Hamilton  St, 
144  App.  Div.  702,  129  N.  Y.  Supp. 
371 ;  In  re  Colvin  St.,  155  App.  Div. 
808,  140  N.  Y.  Supp.  882. 

North  Carolina.  —  Abernathy  v. 
South,  etc.,  Ry.  Co.,  159  N.  C.  340, 
74  S.  E.  890. 

Ohio. —  Hatry  v.  Painesville,  etc., 
R.  R.  Co,  1  Ohio  C.  D.  28. 

Pennsylvania. — McFadden  v.  John- 
son, 72  Pa.  335,  13  Am.  Rep.  681; 
Warrell  v.  Wheeling,  etc.,  R.  R.  Co., 
130  Pa.  600,  18  Atl.  1014 ;  Quade  v. 
Columbia,  etc.,  Ry.  Co.,  233  Pa.  20, 
81  Atl.  813 ;  Stoops  v.  Kittaning  Tel. 
Co.,  242  Pa.  556,  89  Atl.  686. 

Rhode  Island. — Allen  v.  Provi- 
dence, etc.,  R.  R.  Co.,  4  R.  I.  457. 

South  Carolina. —  Sams  v.  Port 
Royal,  etc.,  R.  R.  Co.,  15  S.  C.  484. 

Tennessee.  —  Smith  v.  Nashville, 
etc.,  R.  R.  Co.,  88  Tenn.  611,  13 
S.  W.  128. 

Texas.  —  Galveston,  etc.,  R.  R. 
Co.  v.  Pfeuffer,  56  Tex.  66. 

Virginia.  —  Virginia-Carolina  R. 
R.  Co.  v.  Booker,  99  Va.  633,  39 
S.  E.  591. 

Washington. — Silverstone  v.  Harn, 
66  Wash.  440,  120  Pac.  109;  In  re 
Twelfth  Ave.  South,  74  Wash.  132, 
132  Pac.  868,  Ann.  Cas.  1915  A  730. 

West  Virginia. —  Summers  v.  Ka- 
nawha County,  26  W.  Va.  159. 

Wisconsin. —  Milwaukee,  etc.,  R. 
R.  Co.  v.  Strange,  63  Wis.  178,  23 
N.  W.  432;  Walton  v.  Green  Bay, 


etc.,  R.  R.  Co.,  70  Wis.  414,  36  N.  W. 
10 ;  Babcock  v.  Chicago,  etc.,  Ry. 
Co.,  107  Wis.  280,  83  N.  W.  316,  81 
Am.  St.  Rep.  845;  Brickies  v.  Mil- 
waukee Light,  'Heat  &  Traction  Co., 
134  Wis.  358,  114  N.  W.  810,  14 
L.  R.  A.    (N.  S.)   644. 

The  rule  is  the  same  in  the  case 
of  a  partition  sale.  Bridges  v. 
Southern  Ry.  Co.,  86  S.  C.  267,  68 
S.  E.  551,  Ann.  Cas.  1912  A  1056. 
In  Magee  v.  Brooklyn,  144  N.  Y. 
265,  39  N.  E.  87,  where  the  passage 
of  a  statute  constituted  the  taking, 
but  the  land  was  not  entered  for 
eighteen  years  and  in  the  mean- 
time was  subject  to  numerous  trans- 
fers, the  court  regarded  the  case  as 
sui  generis  and  construed  the  deeds 
transferring  the  property  as  includ- 
ing an  assignment  of  the  claim  for 
compensation. 

99.  Illinois. —  Chandler  v.  Morey, 
195  111.  596,  63  N.  E.  512;  Rice  v. 
Chicago,  57  111.  App.  558. 

Minnesota. —  Carli  v.  Stillwater, 
etc.,  R.  R.  Co.,  16  Minn.  260. 

Missouri. —  Kiebler  v.  Holmes,  58 
Mo.  App.  119. 

Nebraska.  —  Northeastern  Ne- 
braska R.  R.  Co.  v.  Frazier,  25  Nebr. 
42,  40  N.  W.  604;  McManus  v.  Bur- 
rows, 89  Nebr.  250,  131  N.  W.  211, 
Ann.  Cas.  1912  C  594. 

New  York. —  New  York  v.  Curran, 
15  Daly  116,  3  N.  Y.  Supp.  533. 

Pennsylvania. — Meginnis  v.  Nuna- 
maker,  64  Pa.  374. 

Virginia.  —  Virginia-Carolina  R. 
R.  Co.  v.  Booker,  99  Va.  633,  39 
S.  E.  591. 

Washington. —  Damon  v.  Ryan,  74 
Wash.  138,  132  Pac.  871,  Ann.  Cas. 
1915  A  734. 

Wisconsin. —  Pomeroy  v.  Chicago, 
etc.,  R.  R.  Co.,  25  Wis.  641. 
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the  vendor  for  breach  of  the  covenants,  and  in  such  action 
the  amount  of  the  award  is  the  measure  of  the  purchaser's 
damages.1 

When  land  is  subject  to  a  mortgage  and  part  of  it  is 
taken  for  the  public  use,  a  purchaser  at  a  sale  on  fore- 
closure which  takes  place  after  the  taking  is  not  entitled 
to  the  compensation  for  the  taking.2  When,  however,  the 
vendee  of  land  under  an  executory  contract  is  in  possession, 
and  having  made  the  payments  agreed  upon  is  entitled  to 
a  deed,  although  he  has  not  yet  received  one,  it  is  generally 
held  that  he  is  the  owner  in  respect  to  eminent  domain 
proceedings;3  and  in  an  action  for  wrongfully  delaying 
condemnation  proceedings  after  they  have  been  begun,  a 
person  who  acquired  title  during  the  pendency  of  the  pro- 
ceedings and  owned  the  premises  during  the  period  of  the 
wrongful  delay  may  recover.4 

§  441.  Lease  of  Property  Affected  by  a  Taking. 

It  is  well  settled  that  when  a  parcel  of  land  which  is 
subject  to  a  lease  is  taken  in  whole  or  in  part  for  the 
public  use,  or  is  injuriously  affected  by  the  laying  out  and 
construction  of  a  public  work  for  which  damages  may  be 
recovered,  either  by  the  express  provisions  of  the  constitu- 
tion or  statutes  of  the  state,  or  by  the  judicial  interpretation 

1.  In  re  Hamilton  St.,  129  N.  Y.  Atlanta  v.  Callaway,  137  Ga.  495, 
Supp.  317,  144  App.  Div.  702.  73  S.  E.  736. 

2.  Bates  v.  Boston  El.  Ky.  Co.,  187  Iowa. —  Cotes  v.  Davenport,  9 
Mass.  328,  72  N.  E.  1017;  Miller  v.  Iowa  227. 

Levee  Commissioners,  78  Miss.  201,  Kansas.' —  St.  Louis,  etc.,  E.  R.  Co. 

28  So.  834,  877;  In  re  Washington  v.  Wilder,  17  Kan.  239. 

Ave.,  70  N.  Y.  Supp.  599,  34  Misc.  Massachusetts. — Pinkerton  v.  Bos- 

(N.  Y.)   654;  Mack  v.  Easton,  etc.,  ton,  etc.,  R.  R.  Co.,  109  Mass.  527. 

R.   R.   Co.,  10   Pa.   Dist.  Rep.   102.  Nebraska. —  Fremont,  etc.,  R.   R. 

But  see  Gates  v.  De  La  Mare,  142  Co.   v.    Setright,   34   Nebr.   253,    51 

N.  Y.  307,  37  N.  E.  121.     In  Deep-  N.  W.  833. 

water  Ry.  Co.  v.  Western  Pocahon-  New  Jersey. —  Stokes  v.   Parker, 

tas,  etc.,  Co.,  152  Fed.  824,  it  was  53  N.  J.  L.  183,  20  Atl.  1074 ;  Bailey 

held  that  a  mortgagor,  after  fore-  v.  Osborn,  80  N.  J.  L.  333,  78  Atl. 

closure  and  order  of  sale,  who  had  9,  Ann.  Cas.  1912  A  454. 

sold  his  equity  of  redemption  but  Texas.—  Odell  v.  Gulf,  etc.,  R.  R. 

had  not  made  a  formal  conveyance  Co.,  4  Tex.  Civ.  App.  607,  22  S.  W. 

thereof  was  not  an  owner.  821;  Powell  v.  Carson  County  (Tex. 

3.  Arkansas. —  Brown  v.  Arkansas  Civ.  App.),  131  S.  W.  235. 
Central  Ry.   Co.,   72  Ark.   456,   81  Washington.—  Olson  v.  Seattle,  30 
S.  W.  613.  Wash.  687,  71  Pac.  201. 

Georgia.—  Fulton  County  v.  4.  Winkelman  v.  Chicago,  213  111. 
Amorous,  89  Ga.  614,  16  S.  E.  201;      360,  72  N.  E.  1066. 
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of  general  constitutional  principles,  the  lessee  is  entitled  to 
compensation  for  the  taking  or  injury  of  his  interest  in 
the  property.5  If  however  the  lease  was  made  after  the 
order  laying  out  the  work  or  the  erection  of  the  injurious 
structure,  the  lessee  is  not  entitled  to  share  in  the  com- 
pensation, since  he  was  not  the  owner  of  any  estate  or 
interest  in  the  property  when  the  taking  or  injury  occurred, 
and,  as  a  matter  of  justice,  the  parties  are  supposed  to  have 
taken  the  injurious  effect  of  the  public  work  into  con- 
sideration when  the  lease  was  made  and  the  amount  of  rent 
was  agreed  upon,  and  the  loss  is  therefore  wholly  the  land- 
lord's and  the  whole  compensation  should  be  his.6  In  case  of 
a  taking  by  authority  of  law  under  a  formal  order  the  lessee 
would  not  be  entitled  to  recover  even  if  the  injury  was  not 
actually  inflicted  until  after  the  beginning  of  the  term, 
but  he  might  recover  if  the  lease  was  given  after  the  con- 
demnation proceedings  had  been  instituted  but  before  the 
order  of  taking  had  actually  been  issued;7  on  the  other 
hand  in  the  case  of  the  construction  of  a  public  work  with- 
out a  formal  order  fixing  the  rights  of  the  parties,  the  date 
of  construction  would  constitute  the  punctum  temporis, 
and  a  lease  given  subsequent  to  that  date  would  be  held 
subject  to  the  injury.8 

When  a  lease  is  renewed  in  accordance  with  the  custom 
of  the  parties,  but  without  any  covenant  making  renewal 
obligatory  upon  the  lessor,  it  is  considered  a  new  lease, 
and  the  lessee  cannot  recover  under  the  new  lease  for  an 
injury  inflicted  before  the  renewal,9  but  a  lessee  with  coven- 
ant of  renewal  may  recover  for  injury  resulting  from  the 
maintenance  of  a  public  work  which  was  in  existence  when 
the  lease  was  renewed,  but  not  when  it  was  originally  made, 

5.  Supra,  §  119 ;  and  see  as  to  the  N.  Y.  559,  29  N.  E.  65 ;  Child  v.  New 
measure  of  the  lessee's  compensa-  York  El.  Ry.  Co.,  85  N.  Y.  Supp.  604, 
tion  in  such  cases,  supra,   §§   232-      89  App.  Div.  598. 

234  inc.  7.  McMillan  Printing  Co.  v.  Pitts- 

6.  United  States.  —  Chicago  v.  burg,  etc.,  R.  R.  Co.,  216  Pa.  504, 
Messier,  38  Fed.  302.  65  Atl.  1094. 

Illinois.—  Illinois    Central    R.    R.  8.  Supra,  §  436. 

Co.  v.  Ferrell,  108  111.  App.  659.  9-  Re*   v.   Liverpool,   etc.,    R.    R. 

'New  Torlc. —  Gillespie  t.  New  Co.,  4  Ad.  &  El.  650 ;  Emery  v.  Bos- 
York,  23  Wend.  643;  Kernochan  v.  ton  Terminal  Co.,  178  Mass.  172, 
New   York    Elevated   Ry.    Co.,    128  59  N.  E.  763,  86  Am.  St.  Rep.  473. 
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if  the  amount  of  rent  to  be  paid  upon  renewal  was  agreed 
upon  in  the  original  lease.10  When  however  the  rent  for 
the  additional  term  is  to  be  fixed  by  arbitration,  as  the 
arbitrators  will  take  into  consideration  the  loss  of  rental 
value  by  reason  of  the  presence  of  the  public  work,  the 
owner  and  not  the  lessee  is  entitled  to  the  damages.11  If 
however  only  the  land  is  leased,  with  a  perpetual  covenant 
of  renewal,  and  the  lessee  owns  the  building,  he  is  entitled 
to  recover  so  much  of  the  damages  as  are  caused  to  the 
building  rather  than  the  land  by  a  structure  erected  after 
the  original  lease  was  signed.12 

As  between  private  parties,  and  when  the  power  of 
eminent  domain  is  not  involved,  a  lessee  can  recover 
damages  from  an  adjoining  owner  for  the  continuance  of 
a  nuisance  of  an  obviously  permanent  character  which  was 
in  existence  when  he  took  the  lease.13  When  however  a 
public  service  corporation  endowed  with  the  power  of 
eminent  domain  locates  a  structure  in  a  public  street  which 
cannot  constitutionally  be  placed  there  without  compensa- 
tion to  the  abutting  owner,  it  has  been  held  that  a  lessee 
whose  term  began  after  the  structure  was  placed  in  the 
street  is  not  entitled  to  compensation,  although  nothing 
has  been  paid  to  the  adjoining  owners  and  they  are  entitled 
to  maintain  an  action  at  law  for  the  illegal  infraction  of 
their  rights,  or  to  have  the  continued  existence  of  the 
structure  in  the  street  enjoined.14  In  such  circumstances 
the  lessee,  it  is  said,  knows  that  the  structure  can  remain 
lawfully  if  compensation  is  paid  and  the. case  thus  differs 
from  an  illegal  nuisance  of  a  private  character  which  cannot 
be  legalized  by  a  money  payment  against  the  will  of  the 
injured  party. 

10.  Witmark    v.    New   York   Ele-      R.  Co.,  161  N.  Y.  339,  345,  55  N.  E. 
vated  Ry.    Co.,   149   N.   Y.   393,   44      906. 

N.  E.  78;  Fries  v.  New  York,  etc.,  12.  Storms  v.  Manhattan  Ry.  Co., 

R.   R.   Co.,   169   N.   Y.   270,   280,   62  178  N.  Y.  493,  71  N.  E.  3,  66  L.  R.  A. 

N.  E.  358;  .Crimmins  v.  Metropoli-  625. 

tan    Elevated    Ry.     Co.,     87    Hun  13.  Bly  v.  Edison  Electric  Illumi- 

(N.  Y.)    187,   33  N.  Y.   Supp.   984;  nating  Co.,  172  N.  Y.   1,  64  N.   E. 

Day  v.  New  York  Elevated  Ry.  Co.,  744,  58  L.  R.  A.  500. 

3  Misc.  (N.  Y.)  616,  23  N.  Y.  Supp.  14.  Kernochan  v.  Manhattan  Ry. 

179.  Co.,  161  N.  Y.  339,  55  N.  E.  906. 

11.  Kernochan   v.   Manhattan  R. 
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§  442.  Death  of  Owner  During  Proceedings. 

Questions  arising  when  a  solvent  landowner  dies  pending 
proceedings  to  take  or  injure  some  of  his  property  by  the 
exercise  of  eminent  domain  are  settled  by  the  same  rule 
as  in  cases  of  sale.  If  the  taking  or  injury  occurred  before 
his  death,  the  right  to  compensation  is  not  considered  an 
incident  to  the  real  estate  but  is  a  mere  chose  in  action  and 
passes  to  his  personal  representatives,15  and  will  not  be 
included  in  a  devise  of  the  real  estate  taken.16  If  the  taking 
or  injury  did  not  occur  until  after  his  death,  his  heirs,17 
or  if  he  left  a  will,  the  devisees  of  the  land  taken,18  are 
entitled  to  the  compensation. 

If  the  land  of  a  deceased  insolvent  is  taken  after  his 
death,  but  before  his  estate  has  been  settled,  the  disposition 
of  the  award  depends  upon  the  respective  rights  of  the 
creditors  and  the  heirs,  according  to  the  statutes  of  the 


15.  Connecticut.  —  Welles  v. 
Cowles,  4  Conn.  182,  10  Am.  Dec. 
115. 

Indiana.  —  Harshbarger  v.  Mid- 
land R.  R.  Co.,  131  Ind.  177,  27 
N.  E.  352,  30  N.  E.  1083. 

Maine. —  Neal  v.  Knox,  etc.,  R.  R. 
Co.,  61  Me.  298. 

Massachusetts.  —  Kent  v.  Essex 
County  Commissioners,  10  Pick.  521 ; 
Moore  v.  Boston,  8  Cush.  274. 

Minnesota.  —  Eyre  v.  Faribault, 
121  Minn.  233,  141  N.  W.  170. 

New  York. —  Ballou  v.  Ballou,  78 
N.  T.  325;  Shepard  v.  Manhattan 
R.  R.  Co.,  117  N.  Y.  442,  23  N.  E. 
30 ;  Hotchkiss  v.  Auburn,  etc.,  R.  R. 
Co.,  36  Barb.  600 ;  In  re  Ruebel,  52 
Misc.  604;  103  N.  ¥.  Supp.  804. 

North  Carolina.  —  Howcott  v. 
Warren,  7  Ired.  L.  20. 

Oregon.  —  Dowd  v.  American 
Surety  Co.,  69  Ore.  418,  139  Pac. 
112. 

Vermont. — St.  Albans  v.  Seymour, 
41  Vt.  579. 

16.  Ametrano  v.  Downs,  170  N.  T. 
388,  63  N.  E.  340,  58  L.  R.  A.  719, 
88  Am.  St.  Rep.  671 ;  Pleasant's  Ap- 
peal, 77  Pa.  356.  Even  a  devise  of 
certain  real  estate,  "  together  with 
all  the  personal  property  connected 
therewith,"  does  not  carry  right  to 
damages  for  the  construction  of  an 


elevated  railroad  accrued  before  tes- 
tator's death  and  before  he  made 
the  will.  Schell  v.  Schuler,  194 
Mass.  441,  80  N.  E.  523. 

17.  Illinois. —  Peoria,  etc.,  R.  R. 
Co.  v.  Rice,  75  111.  329. 

Kentucky.  —  Satterfleld  v.  Crow, 
8  B.  Mon.  553. 

Maine. —  Neal  v.  Knox,  etc.,  R.  R. 
Co.,  61  Me.  298. 

Massachusetts.  —  Boynton  v.  Pe- 
terborough, etc.,  R.  R.  Co.,  4  Cush. 
467. 

Missouri. —  Boonville  v.  Ormrod, 
26  Mo.  193. 

New  York. —  Ballou  v.  Ballou,  78 
N.  T.  325. 

Pennsylvania.  —  Oliver  v.  Pitts- 
burgh, etc.,  R.  R.  Co.,  131  Pa.  408, 
19  Atl.  47,  17  Am.  St.  Rep.  814. 

18.  Parker  v.  Chestnutt,  80  Ga. 
12,  5  S.  E.  289 ;  Hunkins  v.  Kimball, 
57  Ind.  42 ;  McManus  v.  Burrows, 
89  Nebr.  250,  131  N.  W.  211,  Ann. 
Cas.  1912  C  594;  Buckner  v.  Char- 
leston, etc.,  R.  R.  Co.,  7  S.  C.  325. 
If  however  when  the  taking  is  made 
the  executor  is  rightfully  in  pos- 
session of  the  land,  the  award 
should  be  paid  to  him  and  the 
parties  can  have  their  claims 
thereto  determined  by  the  probate 
court.  Detroit  v.  Schilling,  93  Mich. 
429,  53  N.  W.  565. 
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state  in  which  the  land  is  situated.  At  common  law  real 
estate  of  a  decedent  was  not  subject  to  his  debts,  and  the 
right  of  the  creditors  of  a  deceased  insolvent  to  have  the 
real  estate  of  the  deceased  applied  to  the  payment  of  his 
debts  is  wholly  statutory.  If,  according  to  the  local  law, 
real  estate  of  a  decedent,  even  if  he  has  been  represented 
insolvent,  vests  in  his  heirs,  subject  only  to  be  divested  by 
a  sale  under  a  license  of  court,  when  land  of  a  deceased 
insolvent  is  taken  before  such  license  has  been  granted,  the 
heir  at  law,  being  seized  and  possessed  at  the  time  of  the 
taking  is  entitled  to  the  award,  even  though  such  license  is 
obtained  before  the  award  is  paid;19  but  when,  upon  an 
estate  being  represented  insolvent,  the  possession  and  con- 
trol of  the  real  estate  is  in  the  administrator  until  it  appears 
that  the  personal  property  is  sufficient  to  pay  the  debts 
of  the  intestate,  the  award  should  be  paid  to  the  adminis- 
trator; if  the  estate  proves  insolvent  he  should  apply  the 
amount  to  paying  the  creditors  of  the  estate;  if  the  estate 
proves  solvent  he  should  then  turn  the  money  over  to  the 
heirs.20 

§  443.  Sale  while  Unlawful  Structure  is  Standing  on  the 
Land. 

As  has  already  been  suggested,  and  as  is  set  forth  more 
at  length  later,  the  requirements  that  compensation  shall 
be  ascertained  and  paid  in  advance  and  that  condemnation 
shall  be  effected  by  judicial  proceedings  have  proved  so 
burdensome  and  unsatisfactory  in  actual  practice  that  in 
the  states  which  in  legal  theory  maintain  these  require- 
ments, it  is  not  unusual  for  public  service  corporations, 
having  the  power  to  exercise  eminent  domain,  to  take  pos- 
session without  legal  process  of  such  land  as  they  require 
and  to  erect  thereon  such  structures  as  they  need,  and  for 
permanent  damages  to  be  subsequently  assessed  in  pro- 
ceedings instituted  by  the  owner  in  much  the  same  manner 
as  they  are  assessed  in  the  states  in  which  condemnation  is 

19.  Boynton  v.  Peterborough,  etc.,  458;  Cashman  v.  Wood,  6  Hun 
B.  R.  Co.,  4  Cush.   (Mass.)   467.  (N.  T.)    520.  . 

20.  Goodwin  v.  Milton,  25  N.  H. 
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effective  by  administrative  order,  but  with  no  other  sanc- 
tion than  general  public  acquiescence  in  some  very  con- 
venient judicial  legislation.21 

Of  course,  it  is  of  the  essence  of  this  roundabout  method 
of  exercising  eminent  domain  that,  when  the  judgment  for 
permanent  damages  is  satisfied,  the  right  to  continue  to 
maintain  the  structure  in  perpetuity  passes  to  the  cor- 
poration which  erected  it,  and  if  the  land  is  sold  after  such 
a  judgment  is  returned  satisfied,  the  purchaser  has  no 
right  to  object  to  the  continued  maintenance  of  the  struc- 
ture in  any  form  of  action,  even  if  no  easement  has  been 
conveyed  by  deed  to  the  corporation  maintaining  the  struc- 
ture, and  no  condemnation  proceedings  have  ever  been 
instituted.22  When  however  the  parcel  of  land  upon  which 
the  unlawful  structure  has  been  erected  is  sold  before 
damages  have  been  recovered,  the  determination  of  the 
rights  of  the  parties  has  presented  a  real  problem,  which 
has  been  answered  differently  in  the  different  states. 

At  common  law,  when  a  structure  was  unlawfully  erected 
and  maintained  upon  the  land  of  another,  successive  actions 
for  trespass  would  lie  for  the  damages  accrued  up  to  the 
date  of  the  writ  in  each  case,  and  if  the  property  was  sold 
with  the  structure  on  it,  the  vendor  might  recover  for  the 
damages  incurred  up  to  the  time  of  the  sale,  and  the  vendee 
for  damages  incurred  after  the  sale.  The  abrogation  of 
the  rule  allowing  successive  actions  of  trespass  and  the 
adoption  of  the  system  of  assessing  permanent  damages 
when  the  trespasser  is  invested  with  the  power  of  eminent 
domain  is  of  course  not  affected  by  the  fact  that  the  land 
upon  which  an  illegal  structure  was  erected  happened  to  be 
conveyed  with  the  structure  on  it  before  damages  were 
recovered,  and  either  the  vendor  or  the  vendee  must  neces- 
sarily have  the  right  to  recover  damages  as  for  permanent 
injury  in  jurisdictions  which  allow  such  recovery  when  the 
title  has  remained  unchanged. 

In  some  states  it  is  held,  following  still  further  the 
analogy  of  a  lawful  taMng  by  administrative  act,  that  the 
owner  at  the  time  the  injury  was  inflicted  is  the  only  one 

21.  Supra,  §  373,  and  infra,  §  478.       R.  R.  Co.,  52  Misc.   (N.  T.)   20,  100 

22.  Friedman  v.  New  York,  etc.,      N.  Y.  Supp.  981,  6  St.  Ry.  Rep.  721. 
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entitled  to  recover  compensation,  and,  if  he  sells  the  land 
"without  ever  attempting  to  assert  his  rights,  one  who 
bought  the  land  with  the  illegal  structure  standing  visibly 
on  it  holds  it  subject  to  the  burden  and  cannot  either  recover 
damages  or  require  the  structure  to  be  removed.23  The 
right  to  recover  permanent  damages  in  a  common  law  action 
is,  it  is  said,  complete  when  a  permanent  structure  is  erected 
on  private  land  by  a  corporation,  having  the  power  to  exer- 
cise eminent  domain;  it  is  a  personal  right  in  the  owner  of 
the  property  at  the  time  when  the  structure  was  erected, 
which  does  not  run  with  the  land,  and  which  may  be  waived 
by  the  person  entitled  to  enforce  it.  This  rule  ordinarily 
effects  substantial  justice,  since  one  who  purchases  a  tract 
of  land  with  a  railroad  or  other  structure  in  actual  public 
use  standing  upon  it  would  naturally  take  the  structure  into 
consideration  in  fixing  the  price,24  and  on  the  other  hand 
if  an  owner  allows  a  structure  to  be  erected  and  main- 
tained on  his  land  without  objection,  it  is  a  fair  assumption 
that  it  was  placed  there  with  his  consent. 

23.  Alabama. —  Tuskegee  Land  &  tract  upon  the  subject,  is,  that  both 
Security  Co.  v.  Birmingham  Realty  parties  act  with  direct  reference  to 
Co.,  161  Ala.  542,  49  So.  378.  the  apparent  existing  burden,  and 

Florida. —  Marianna,   etc.,   R.    R.  that  the  vendor  demands,  and  the 

Co.  v.  Maund,  62  Fla.  538,  56  So.  purchaser  pays,  only  the  value  of 

670.  the  land  subject  to  it.     This  pre- 

Louisiana. —  Taylor  v.  New  Or-  sumption  is  independent  of  the 
leans  Terminal  Co.,  126  La.  420,  52  question  whether  the  party  enjoy- 
So.  562,  139  Am.  St.  Rep.  537.  ing  the  easement  has  perfected  his 

South    Carolina.  —  Bridges   v.  title  as  against  the  vendor  or  not. 

Southern  Ry.,  86  S.  C.  267,  68  S.  E.  Nothing  being   said  upon  the  sub- 

551,  Ann.  Cas.  1912  A  1056.  ject,  they  deal  with  the  property  in 

Texas. —  Southwestern  Tel.  &  Tel.  its  existing  condition,  and  upon  the 

Co.  v.  Smithdeal,  104  Tex.  258,  136  assumption  that  it  is  subject  to  all 

S.  W.  1049 ;   Dallas  Terminal  Ry.  the  burdens  to  which  it  appears  to 

&'  Union  Co.  v.  Ardrey   (Tex.  Civ.  be  subject.    If  such  is  the  fair  con- 

App.),  146  S.  W.  616.  struction  of  such  a  contract  of  sale, 

Wisconsin. —  Babcock  v.  Chicago,  it  follows,  that,  if  the  lands  were 

etc.,  Ry.  Co.,  107  Wis.  280,  83  N.  W.  damaged,  the  original  owner  ought 

316   81  Am.  St.  Rep.  845.  still  to  be  entitled  to  the  compensa- 

24.  Thus  in  Pomeroy  v.  Chicago,  tion,  because  he  has  suffered  the 
etc.,  R.  Co.,  25  Wis.  641,  the  court  loss,  in  deducting  the  amount  of  the 
said :  "  Where  there  is  a  sale  of  a  damage  from  the  contract  price, 
tract  of  land  upon  which  there  is  The  purchaser,  who  has  paid  only 
an  obvious  existing  easement  or  what  the  land  was  worth,  subject 
burden  of  any  kind,  like  an  ordinary  to  the  burden,  and  upon  the  as- 
highway,  a  railroad,  or  millpond,  sumption  that  it  was  to  continue, 
the  fair  presumption,  in  the  absence  has  lost  nothing  and  ought  to  re- 
of  any  express  provision  in  the  con-  oeive  nothing." 
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In  other  states  however,  and  especially  in  those  in  which 
permanent  damages  can  he  assessed  only  in  proceedings  in 
equity,  it  is  held  that  one  who  purchases  a  tract  of  land 
with  a  structure  devoted  to  public  use  standing  visibly  upon 
it,  may,  when  there  is  no  record  of  the  conveyance  of  the 
easement  of  maintaining  such  structure  by  the  owner,  or  of 
the  acquisition  of  such  easement  by  condemnation  proceed- 
ings, recover  possession  of  the  land  or,  have  his  permanent 
damages  assessed  in  the  same  manner  as  if  he  had  been  the 
owner  when  the  structure  was  erected.25 


25.  Illinois. —  Postal  Tel.  Cable 
Co.  v.  Baton,  170  111.  513,  49  N.  E. 
365,  39  L.  E.  A.  772,  62  Am.  St.  Rep. 
390;  Mapes  v.  Vandalia  B.  B.  Co., 
238  111.  142,  87  N.  E.  393. 

New  York. —  Pappenheim  v.  Met- 
ropolitan Elevated  By.  Co.,  128 
N.  Y.  486;  Hughes  v.  Metropolitan 
Elevated  By.  Co.,  130  N.  Y.  14,  28 
N..  E.  765 ;  Muller  v.  Manhattan  By. 
Co.,  195  N.  Y.  539,  88  N.  E.  1126. 

North  Carolina. —  Phillips  v.  Pos- 
tal Tel.  Cable  Co.,  130  N.  C.  513,  41 
S.  E.  1022,  89  Am.  St.  Bep.  868. 

Oklahoma. —  Denver,  etc.,  Ry.  Co. 
v.  Adkinson,  28  Okl.  1,  119  Pac.  247. 

As  a  corollary,  it  is  held  that  an 
owner  who  has  sold  his  property  is 
not  entitled  to  an  injunction.  Peg- 
ram  v.  New  York  EI.  By.  Co.,  147 
N.  Y.  135,  41  N.  E.  424.  The  rea- 
soning upon  which  this  rule  is  based 
is  set  out  by  Peckham,  J.,  in  the 
Pappenheim  case,  supra,  in  part  as 
follows :  "  If  the  owner,  without 
having  brought  any  suit  in  equity, 
sell  his  property  at  a  loss  caused 
by  the  erection  of  the  railroad,  the 
question  at  once  arises  as  to  what 
rights  are  acquired  by  the  pur- 
chaser, and  what  claim,  if  any,  has 
the  vendor  against  defendant.  *  *  * 
The  vendee  finds  the  Bailroad  mak- 
ing use  of  a  portion  of  his  property 
without  right,  and  in  the  character 
of  a  mere  wrong-doer.  That  use 
depreciates  the  value  of  the  re- 
maining part  of  the  owner's  prop- 
erty, and  causes  him  daily  damage. 
He  institutes  his  action  either  at 
law  or  in  equity,  to  recover  damages 
up  to  the  time  of  the  commencement 
of  the  action  or  permanently,  and 


for  an  injunction,  as  the  case  may 
be,  and,  in  answer  to  proof  of  own- 
ership and.daily  or  permanent  dam- 
age, he  is  told  by  way  of  defense 
that  the  Bailroad  Company  paid  or 
is  liable  to  pay  to  his  vendor  the 
difference  between  what  the  vendor 
sold  the  property  for  to  him  and 
what  it  could  have  been  sold  for 
if  the  railroad  were  not  there,  and 
therefore  it  has  the  right  to  con- 
tinue the  act  which  by  such  pay- 
ment or  liability  has  been  changed 
from  a  trespass  to  a  valid  action. 
*  *  *  The  claim  of  the  defendants 
that  this  depreciation  in  value  was 
suffered  by  the  original  owner  when 
he  sold,  and  that  it  is  a  personal 
claim  in  his  case  against  them  for 
which  they  are  responsible,  cannot, 
as  it  seems  to  me,  be  maintained. 
Such  a  doctrine  would  do  away 
with  the  right  of  an  owner  of  prop- 
erty to  prevent  a  continuous  tres- 
pass upon  it  by  another.  The  de- 
fendants would  say  that,  because 
the  original  owner  transferred  the 
property  to  his  vendee,  the  defend- 
ants by  reason  thereof  were  thereby 
invested  with  the  right  to  continue 
forever  the  original  trespass,  and 
the  consideration  for  such  license 
rested  in  their  liability  to  pay  (not 
necessarily  in  the  payment  to)  the 
vendor  the  difference  between  the 
sum  which  he  actually  received  for 
the  conveyance  of  his  land  and  that 
which  he  would  have  been  able  to 
secure,  had  it  not  been  for  the  acts 
of  the  defendants.  Whether  such 
sum  had  been  paid  or  not  would  be 
immaterial  so  far  as  concerned  the 
present  owner.     That  would  be  a 
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matter  between  the  original  owner 
and  the  defendants.    But  the  pres- 
ent owner,  on  account  of  the  trans- 
fer of  the  land  to  him,  would  really 
have  no  right  to  prevent  the  tres- 
pass, no  matter  how  much  in  truth 
his    property    was    damaged,    and 
although    the    defendants    had    no 
more  title  to  the  property  trespassed 
upon   than   they   ever  had.     They 
could    have   no    title,    because   the 
original  owner  transferred  it  to  his 
vendee,  and  after  such  transfer,  of 
course,  that  owner  could  not  again 
transfer  any  portion  of  the  prop- 
erty  to   anyone   else.     The   vendee 
took  the  title,  and  he  certainly  has 
not  conveyed  it  to  the  defendants, 
but,  on  the  contrary,  still  retains  it 
absolutely.    Thus,  with  no  title,  the 
defendants  have,  by  this  course  of 
reasoning,    been    in    substance   in- 
vested with  a  right  to  perpetually 
appropriate   property    belonging   to 
the  plaintiff,  because  -of  a  liability 
on  their  part,  as  they  allege,  to  pay 
a    former    owner    certain    damages 
which   he   alleges  he   sustained   by 
selling  his  property  to  the  plaintiff 
at  a  reduced  value  caused  by  de- 
fendant's illegal  act.    This  mere  lia- 
bility of  the  defendants  to  reimburse 
the  vendor  operates,  by  defendants' 
argument,  as  a  bar  to  the  rights  of 
the    vendee.     If   not   paid   by    the 
defendants,    the    liability    still    re- 
mains, and  of  course  the  bar  still 
continues;    and    thus    the    general 
right  which  follows  the  possession 
of   property   to   protect  it   from   a 
trespass  is  denied  an  owner  because 
the  defendants  are,  they  say,  liable 
to   a   former  owner  on  a  personal 
claim  by  him  for  a  loss  occasioned 
by  a  sale.    Heretofore  absolute  own- 
ership or  legal  possession  of  prop- 
erty has  been  regarded  as  sufficient 
to  enable  the  owner  to  protect  it 
from  a  trespass.     It  has  been  suffi- 
cient to  permit  him  to  maintain  an 
action  to   restrain  its  continuance, 
even     though     he     was     fortunate 
enough   to   secure  the  property  at 
one  half  its  value.    The  inquiry  in 
such  cases,  where  the  owner  sought 
to  restrain  the  future  trespass,  has 
never  been  in  regard  to  the  price 
which  the  owner  paid,  or  whether 


the  former  owner  sold  at  a  loss  on 
account  of  the  trespass.  The  inquiry 
has  been  whether  the  plaintiff  was 
the  owner  or  entitled  to  the  posses- 
sion, and  whether  the  acts  of  the 
defendant  were  illegal.  That  is  all 
that  should  now  be  required.  I 
have  thus  far  referred  to  the  case 
of  the  vendee  for  the  purpose  of 
inquiring  what  rights  appertained 
to  him  as  the  present  owner  of  the- 
property.  But  the  argument  in 
favor  of  the  vendor,  who  owned  the 
property  when  the  road  was  built, 
and  who  sold  his  land  in  a  depreci- 
ated market  caused  by  the  wrong- 
ful acts  of  the  defendants,  is  not 
to  my  mind  very  strong.  In  the 
first  place,  he  had  his  right  of 
action  to  recover  for  all  damage 
caused  by  the  trespass  up  to  the 
time  of  the  commencement  of  his 
action,  and  the  subsequent  convey- 
ance of  the  land  would  not  in  any 
way  affect  that  right.  If  he  de- 
sired to  restrain  its  further  continu- 
ance, or  to  recover  for  the  perma- 
nent damage  caused,  he  .could  while 
owner  commence  and  maintain  hie 
action  in  equity.  In  that  action  he 
would  obtain  full  relief.  If  he 
chose  to  sell  instead  of  using  the 
remedies  which  the  law  gives  him, 
that  was  a  matter,  legally  speaking, 
of  his  own  choice.  *  *  *  He  has 
chosen  to  regard  the  trespass  in  a 
light  opposite  to  that  in  which  the 
law  regards  it,  and  the  loss  he  has 
suffered  thereby  is  not  one  which 
the  law  can  regard  as  caused  by  the 
defendants.  If  the  original  owner 
thus  chooses  to  sell  his  property 
without  enforcing  those  rights 
which  he  has  only  by  virtue  of  such 
ownership,  the  purchaser  at  any 
rate  takes  his  fee,  and  with  it  the 
rights  of  such  an  owner.  The  right 
to  enjoin  the  continuance  of  the 
trespass  has  not  escaped  by  the  con- 
veyance. It  cannot  rest  with  the 
vendor,  for  he  has  no  longer  any 
interest  in  the  land.  Unless  it 
passed  to  the  vendee,  it  has  van- 
ished; and  yet  no  conveyance  by 
anyone  having  the  right  to  convey 
has  been  made  to  the  trespasser, 
and  so  far  as  the  legal  title  to  the 
property  is  concerned  the  trespasser 
has  no  lot  or  parcel  in  it.    It  seems 
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If  a  public  service  corporation  illegally  erects  its  struc- 
tures on  a  tract  of  private  land  and  subsequently  institutes 
condemnation  proceedings  before  the  owner  has  started  any 
suit  for  trespass,  it  is  the  owner  at  the  time  of  the  taking 
and  not  at  the  time  of  the  illegal  entry  who  is  entitled  to 
the  award  in  the  condemnation  proceedings  ;26  but  the  fact 
that  condemnation  proceedings  are  pending  is  no  defense 
to  an  action  for  illegal  entry  prior  to  the  institution  of  pro- 
ceedings.27 If  land  is  sold  after  a  void  taking  but  before 
the  erection  of  any  structure  by  the  supposed  virtue  of  such 
proceeding,  and  a  structure  is  subsequently  erected,  the 
purchaser  may  recover  his  damages  at  common  law.28 

to  me  the  right  passed  to  the  ven-  26.  Brickies    v.    Milwaukee,    etc., 

dee."    When  however  a  life  tenant  Traction    Co.,    134    Wis.    358,    114 

conveyed  the  premises  to  a  railroad  N.  W.  810,  14  L.  E.  A.  (N.  S.)  644. 

company,    the    grantee    of    the    re-  27.  Hughes    v.    Metropolitan   Ele- 

mainderman     cannot     recover     for  vated   Ry.    Co.,    130    N.    Y.    14,    28 

occupancy   occurring  before  he  ac-  N.  B.  765. 

quired  title.     Northwestern   R.   R.  28.  Stevens     v.     Worcester,     219 

Co.   v.  Colclough,  89   S.  C.  555,   72  Mass.  128,  106  N.  E.  587. 
S.  E.  494. 
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§  444.  Applicability  to  Eminent  Domain  Proceedings  of 
General  Rules  of  Evidence. 

In  considering  the  subject  of  evidence  in  connection  with 
proceedings  for  the  assessment  of  damages  in  eminent 
domain  proceedings,  the  first  question  is  whether  the  rules 
of  evidence  as  enforced  in  civil  actions  generally  are 
applicable  to  eminent  domain  proceedings.  Upon  this 
question  there  is  an  apparent,  though  not  a  real,  diversity 
of  opinion. 

When  there  is  a  hearing  upon  the  question  of  damages, 
either  preliminary  or  final,  before  a'  board  of  commis- 
sioners, although  the  proceedings  are  in  many  respects  con- 
ducted in  the  same  manner  as  civil  actions  in  court,  there 
is  no  requirement  that  the  commissioners  proceed  exactly 
in  accordance  with  the  rules  which  have  been  established 
in  judicial  courts  for  the  trial  of  causes.    Some  of  these 
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rules  have  been  established  for  the  sake  of  convenience  in 
jury  trials,  in  order  that  the  jury  may  not  be  distracted  by 
collateral  issues,  or  the  trial  be  so  far  prolonged  that  the 
jury  cannot  remember  the  testimony,  and  others  to  prevent 
the  jury  from  being  misled  by  evidence  which,  to  receive 
its  proper  weight,  requires  a  more  thorough  technical 
knowledge  than  a  jury  is  apt  to  possess.  Furthermore,  the 
modern  theory  of  jury  trials  is  opposed  to  an  independent 
investigation  of  the  facts  by  one  or  more  of  the  jurors,  and 
the  number  of  the  jurors  and  the  necessity  of  the  orderly 
and  expeditious  despatch  of  the  business  of  the  court  render 
impracticable  any  extended  independent  investigation  by 
the  whole  panel.  None  of  these  reasons  apply  to  a  hearing 
by  a  board  of  commissioners  who  are  chosen  for  their 
peculiar  skill  and  knowledge  of  the  subject  matter,  and 
such  a  board  has  a  right  to  inform  itself  in  any  reasonable 
manner  of  any  circumstances  which  may  fairly  affect  the 
judgment  of  its  members ;  and  when  it  does  not  adopt  wrong 
standards  of  value,  its  proceedings  ought  not  to  be  set 
aside  merely  because  it  has  considered  evidence  which  a 
court  would  not  admit.1 

On  the  other  hand,  when  the  determination  of  damages  in 
eminent  domain  proceedings  is  submitted  to  a  jury  at  a 
hearing  conducted  in  the  same  manner  as  civil  actions 
generally  are  tried,  the  reasons  which  stand  behind  the 
rules  of  evidence  as  ordinarily  enforced  are  equally 
applicable  to  the  securing  of  a  just  verdict  in  proceedings 
of  this  character,  and  accordingly  it  is  well  settled  that, 

1.  United  States. —  Shoemaker  v.  New   York. —  New  York   Central, 

United    States,    147   U.    S.    282,    37  etc.,   R.   R.   Co.,  v.   TJntermyer,   196 

L.  ed.  170.  N.  T.  531,  89  N.  E.  1106,  affirming 

Dakota.—  St.  Paul,  etc.,  R.  R.  Co.  133  App.   Diy.    (N.  T.)    146;   Troy, 

v.  Covell,  2  Dak.  483,  11  N.  W.  106.  etc.,  R.  R.  Co.  v.  Lee,  13  Barb.  169 ; 

Illinois. —  Pike  v.  Chicago,  155  111.  Matter  of  White  Plains  Water  Com- 

656,  40  N.  E.  567.  missioners,    71    App.    Div.    544,    76 

Michigan. —  Michigan  Air  Line  R.  N.  T.  Supp.  11 ;  Matter  of  Guilford, 

R.  Co.  v.  Barnes,   44  Mich.   222,  6  85  App.   Div.   207,   83  N.   Y.   Supp. 

N.  W.  651 ;  Detroit,  etc.,  R.  R.  Co.  v.  312 ;  In  re  Croton  Falls  Dam,  129 

Crane,  50  Mich.  182,  15  N.  W.  73.  App.  Div.  707,  114  N.  Y.  Supp.  75 ; 

New  Jersey. —  Readington  v.  Dil-  In  re  Crotona  Park,  142  App.  Div. 

ley,  24  N.  J.  L.  209 ;  Columbia  Dela-  665,  127  N.  Y.  Supp.  379. 

ware  Bridge  Co.  v.  Geisse,  36  N.  J.  L.  Oregon. —  Portland  v.  King   (not 

537.  off.  rep.),  26  Pac.  376. 
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in  the  trial  of  land  damage  cases  by  a  court  and  jury,  the 
general  rules  of  evidence  apply  and  the  improper  exclu- 
sion or  admission  of  evidence  is  ground  for  exception  and 
for  setting  aside  the  verdict  by  the  appellate  court.2 
Nevertheless,  it  is  undoubtedly  the  fact  that  in  passing 
upon  the  admissibility  of  evidence  of  value  more  is  left  to 
the  discretion  of  the  trial  court  than  in  the  determination 
of  most  other  issues,  so  that  an  exception  to  the  admission 
or  exclusion  of  evidence  in  a  land  damage  case  will  ordi- 
narily not  be  sustained  except  in  the  case  of  manifest  error.3 
Moreover,  the  modern  tendency  to  restrict  the  setting  aside 
of  verdicts  for  errors  which  do  not  cause  substantial 
injustice  is  especially  noticeable  in  land  damage  cases  which 
usually  involve  a  protracted  and  expensive  trial,  and  which 
as  a  rule  are  determined  by  the  consideration  of  a  mass 
of  separate  items  of  evidence  so  that  the  admission  or 
exclusion  of  one  bit  of  testimony  of  questionable  materiality 
is  not  likely  to  be  of  vital  importance,  and  some  courts  are 
very  reluctant  to  set  aside  a  verdict  in  cases  of  this  char- 
acter for  even  a  manifest  error  in  regard  to  evidence,  when 
no  wrong  theory  of  determining  damages  was  adopted  by 
the  trial  court,  especially  when  the  jury  has  taken  a  view 
of  the  premises.4 

§  445.  Evidence  of  Value. 

At  the  trial  for  the  determination  of  the  amount  of  com- 
pensation to  be  paid  an  owner  of  land  which  has  been  taken, 
in  whole  or  in  part,  or  specially  and  peculiarly  damaged, 
by  the  exercise  of  the  power  of  eminent  domain,  the  first 
point  to  be  established  is  the  value  of  the  land  as  it  stood, 
unaffected  by  the  laying  out  or  construction  of  the  public 
improvement  in  behalf  of  which  the  power  of  eminent 
domain  was  invoked.     The  principles  of  substantive  law 

2.  dishing  v.  Nantasket  Beach  R.  St.  Rep.  642,  10  Ann.  Cas.  283 ; 
R.  Co.,  143  Mass.  77,  9  N.  E.  22;  Board  of  Education  v.  Brown,  159 
Farwell  v.  Chicago,  etc.,  R.  R.  Co.,  Mich.  148,  123  N.  W.  562;  In  re 
52  Nebr.  614,  72  N.  W.  1036.  Crotona  Park,  142  App.  Div.  (N.Y.) 

3.  Infra,  §§  452,  457.  665,  127  N.  T.  Supp.  379;  Tacoma 

4.  Boyne  City,  etc.,  R.  R.  Co.  v„  v.  Wetherby,  57  Wash.  295,  106  Pac. 
Anderson,  146  Mich.  328,  109  N.  W.  903.  See  also  supra,  §§  421  and  435. 
429,  8  L.  R.  A.  (N.  S.)  306,  117  Am. 
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by  which  such  value  is  to  be  determined  are  discussed  at 
length  in  another  portion  of  this  work;5  in  brief,  it  may 
be  said  that,  in  the  cases  which  ordinarily  arise,  the  value 
which  the  law  recognizes  is  the  fair  market  value,  taking 
into  consideration  any  and  all  uses  to  which  the  land  is 
reasonably  adapted  and  might  with  reasonable  probability 
be  applied.6 

As  bearing  upon  the  market  value  of  the  land  it  is  com- 
petent for  either  party  to  offer  evidence  descriptive  of  the 
appearance  of  the  property  and  of  its  physical  character- 
istics and  advantages.7  Inasmuch  as  the  market  value  of 
land  depends  largely  upon  its  location  and  surroundings, 
and  land  of  the  same  physical  characteristics  in  different 
parts  of  the  same  city  may  be  of  totally  different  market 
value,  it  is  competent  to  show  the  location  and  surroundings 
of  the  land  taken,  the  amount  of  travel  on  the  street  upon 
which  it  faced,8  and  its  nearness  tG  or  distance  from  public 
places  in  the  city,  or  its  position  in  relation  to  the  business 
or  residential  section.9 


5.  Supra,  §§  217-235  inc. 

6.  Supra,  §§  217-219  inc. 

7.  Colorado. —  Benningboff  v.  Pal- 
isade, 48  Colo.  64,  108  Pac.  983 
(character  of  soil,  and  amount  of 
water  supplied  by  irrigation  ditch). 

Kentucky. —  Louisville,  etc.,  R.  B. 
Co.  v.  White  Villa  Club,  154  Ky. 
773,  159  S.  W.  983  (character  and 
condition  of  property). 

Massachusetts. —  Donovan  v. 
Springfield,  125  Mass.  371  (water 
standing  on  land  before  taking) ; 
Stone  v.  Commonwealth,  181  Mass. 
438,  63  N.  E.  1074  (depth  of  water 
at  wharf) ;  Carraber  v.  Revere,  182 
Mass.  427,  65  N.  E.  840  (concrete 
sidewalk  in  front  of  lot). 

New  Yorkj —  In  re  Clinton  St.  Po- 
lice Station  Site,  123  N.  T.  Supp. 
198  (land  abutted  on  public  open 
space) . 

Pennsylvania.  —  Weinschenck  v. 
Western  Allegheny  R.  R.  Co.,  233 
Pa.  442,  82  Atl.  750  (use  of  spring 
enhancing  value  of  land) . 

So  also  the  owner  may  show  the 
productive  character,  value  and 
quantity   of  crops  and  fruit  trees 
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upon  the  land,  although  such  evi- 
dence is  admissible  only  as  bear- 
ing upon  the  market  value  of  the 
land,  and  not  as  a  separate  item  of 
damages.  See  supra,  §  226,  and  Ben- 
ninghoff  v.  Palisade,  48  Colo.  64, 
108  Pac.  983;  Farmers'  Irrigation 
Co.  v.  Cooper,  54  Colo.  402,  130  Pac. 
1004;  Creighton  v.  Water  Commis- 
sioners, 143  N.  C.  171,  55  S.  E.  511, 
10  Ann.  Cas.  218.  Conversely,  the 
condemning  party  may  show  a  pro- 
gressive decrease  in  the  productivity 
of  the  oilfield  in  which  the  land  was 
situated.  Southern  Pacific  R.  R.  Co. 
v.  San  Francisco  Savings  Union, 
146  Cal.  290,  79  Pac.  961,  70  L.  R.  A. 
221,  106  Am.  St.  Rep.  36. 

8.  Johnston  v.  Old  Colony  R.  R. 
Co.,  18  R.  I.  642,  29  Atl.  594,  49  Am. 
St.  Rep.  800.  See  also  Cotton  v. 
Boston  Elevated  Ry.  Co.,  191  Mass. 
103,  77  N.  E.  698,  4  St.  Ry.  Rep. 
480,  holding  that  evidence  of  the 
character  of  the  street  as  a  business 
street  was  admissible. 

9.  As  was  said  by  Dc-uglas,  J.,  in 
Suffolk,  etc.,  Ry.  Co.  v.  West  End 
Land  &  Improvement  Co.,  137  N.  C. 
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Evidence  of  the  value  of  the  property  for  any  use  to  which 
it  is  reasonably  adapted,  is,  as  already  stated,  admissible, 
but  such  evidence  must  be  limited  to  a  bare  statement  why 
the  property  is  adapted  for  a  particular  purpose  and  to 
testimony  of  its  value  for  such  purpose.10  As  bearing  upon 
these  issues  the  owner  may  offer  a  plan  showing  a  possible 
scheme  of  development  for  the  purpose  for  which  it  is  most 
available,11  but  he  cannot  go  further  and  describe  in  detail 
to  the  jury  a  speculative  enterprise  for  which  in  his  opinion 
or  that  of  some  expert  the  land  might  be  used,  and  base 
his  estimate  of  value  upon  the  profits  which  he  would 
expect  to  derive  from  the  enterprise.  The  owner  cannot 
for  example  introduce  evidence  of  the  return  that  he  would 
derive  from  cutting  up  a  vacant  tract  of  land  into  building 
lots,  since  this  would  involve  pure  conjecture  as  to  how 
fast  the  lots  would  be  sold  and  the  price  that  each  would 
bring;12  and  the  details  of  a  possible  improvement  of  the 


330,  49  S.  E.  350,  68  L.  R.  A.  333, 
107  Am.  St.  Rep.  490,  evidence  of 
this  character  "  does  not  seek  to 
prove  the  vaiue  of  one  piece  of  land 
by  comparison  with  the  value  of  an- 
other, but  to  show  its  value  by  its 
location  and  surroundings.  It  is 
common  knowledge  that  suburban 
property  will  sell  better  if  it  is  in 
a  good  neighborhood,  near  to  a  ma- 
cadamized road,  and  in  the  imme- 
diate vicinity  of  churches  and 
schools.  If  this  property  is  within 
two  squares  of  a  paved  street  and 
close  to  good  houses,  it  would  neces- 
sarily sell  for  more  than  if  it  were 
far  i  from  any  house,  with  a  mile  of 
mud-holes  between  it  and  the  town. 
This  seems  to  us  less  a  question  of 
law  than  of  the  natural  and  neces- 
sary effect  of  the  evidence."  See 
also  Williams  v.  Taunton,  125  Mass. 
34,  holding  that  evidence  of  the  dis- 
tance of  the  land  from  certain  public 
places  in  the  city  is  admissible,  as 
an  obvious  element  of  value,  and 
Buck  v.  Boston,  165  Mass.  509,  43 
N.  E.  496,  holding  that  when  the 
owner  offered  evidence  that  his  farm 
was  in  a  good  neighborhood,  sur- 
rounded by  well-kept  places  and 
valuable  farms  he  may  be  asked  if 


the  next  house  to  his  was  not  in- 
fected with  scarlet  fever,  and  a 
place  where  liquor  was  sold,  where 
rough  people  and  thieves  resorted, 
the  owner  of  which  had  assaulted 
witness.  In  Louisville,  etc.,  R.  R. 
Co.  v.  White  Villa  Club,  154  Ky. 
773,  159  S.  W.  983,  it  was  held  that 
witnesses  might  testify  as  to  the 
surroundings  of  the  property  taken 
and  of  the  remaining  land. 

10.  After  evidence  has  been  offered 
that  land  is  best  adapted  for  a  par- 
ticular purpose,  evidence  of  its  value 
per  acre  for  that  purpose  is  admis- 
sible. Lawton  Rapid  Transit  Ry. 
Co.  v.  Lawton,  31  Okla.  458,  122 
Pac.  212. 

11.  Paine  v.  Woods,  108  Mass.  160 ; 
Dana  v.  Boston,  176  Mass.  97,  57 
N.  E.  325;  Wichita  Falls,  etc.,  Ry. 
Co.  v.  Holloman,  28  Okla.  419,  114 
Pac.  700,  Ann.  Cas.  1912  D  287. 

12.  Manda  v.  Orange,  82  N.  J.  L. 
686,  82  Atl.  869,  Ann.  Oas.  1913  D 
581 ;  Pennsylvania  Schuylkill  Valley 
R.  R.  Co.  v.  Cleary,  125  Pa.  442,  17 
Atl.  468,  11  Am.  St.  Rep.  913 ;  Gor- 
gas  v.  Philadelphia,  etc.,  R.  R.  Co., 
215  Pa.  501,  64  Atl.  680,  114  Am. 
St.  Rep.  974. 
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land,  and  its  value,13  or  the  expected  profits  14  or  rentals 15 
after  such  improvement  was  completed  are  equally  inad- 
missible, for  the  same  reason.  The  trial  court  cannot  be 
too  careful  in  excluding  evidence  of  this  character,  as 
witnesses  can  always  be  found  who  will,  in  their  imagina- 
tion, cover  the  most  hopelessly  unmarketable  vacant  land 
in  the  neighborhood  of  a  large  city  with  apartment  houses 
filled  with  desirable  tenants,  and,  with  the  aid  of  a  little 
figuring,  capitalize  the  prospective  net  income,  at  ten  times 
the  actual  value  of  the  land,  or  convert  a  noisome  brook 
which  has  never  been  of  the  slightest  service  to  the  riparian 
owners  into  a  prospective  site  for  a  mill  or  a  bleachery, 
the  value  of  which  can  be  determined  only  by  capitalizing 
the  annual  cost  of  water  from  the  city  pipes  of  a  quantity 
equal  to  the  annual  flow  of  the  brook.  Such  evidence  does 
not  tend  to  show  market  value,  since  it  utterly  disregards 
the  fact  that  hundreds  of  acres  of  land  upon  which  the  same 
development  could  be  equally  well  undertaken  can  be  bought 
at  prices  determined  by  cold  and  unimaginative  bargaining 
between  seller  and  buyer  and  the  immutable  laws  of  supply 
and  demand;  but  it  sometimes  misleads  the  jury  and  the 
only  safe  course  for  the  court  is  to  exclude  it  altogether. 

§  446.  Actual  Income  as  a  Test  of  Value. 

Upon  the  admissibility  of  evidence  of  the  actual  income 
received  from  the  property,  a  distinction  should  be  drawn 
depending  upon  which  party  offers  the  evidence.  If  the 
owner  relies  upon  his  actual  income  from  the  property  as 
furnishing  a  fair  test  of  its  value,  he  tacitly  admits  that 
the  use  to  which  the  property  is   devoted  is  the  most 

13.  Georgia  Power  Co.  v.  Stone,  a  brewery,  and  the  owner  offered 
139  Ga.  416,  77  S.  E.  565.  evidence  of  the  location  of  existing 

14.  De  Buol  v.  Freeport,  etc.,  R.  breweries,  as  tending  to  show  that 
R.  Co.,  Ill  111.  499 ;  Calumet  River  the  prospective  brewery  on  his  land 
R.  R.  Co.  v.  Moore,  124  111.  329,  15  would  have  a  large  unoccupied  ter- 
N.  E.  764 ;  Maynard  v.  Nemaha  Val-  ritory  in  which  to  sell  beer,  such 
ley  Drainage  Dist,  94  Nebr.  610,  143  evidence  was  properly  excluded. 

N.  W.  927 ;  Cox  v.  Philadelphia,  etc.,  15.  San  Diego  Land  &  Town  Co. 

R.  R.  Co.,  215  Pa.  506,  54  Atl.  729,  v.  Neale,  88  Cal.  50,  25  Pac.  977,  11 

114  Am.  St.  Rep.  979.     In  Chicago,  L.  R.  A.  604;  Harris  v.  Schuylkill 

etc.,  Ry.  Co.  v.  Reisch,  247  111.  350,  River  East  Side  R.  R.  Co.,  141  Pac. 

93  N.  E.  383,  it  was  held  that  when  242,   21   Atl.   590,   23   Am.    St.   Rep. 

vacant  land  was  taken  which,  it  was  278. 
contended,  was  a  desirable  site  for 
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advantageous  use  to  which  it  could  be  put,  and  the  evidence 
necessarily  throws  some  light  on  market  value.  If  on  the 
other  hand  the  condemning  party,  on  cross-examination  or 
otherwise,  seeks  to  bring  out  the  actual  income  from  the 
property,  it  should  first  be  obliged  to  offer  evidence  that  the 
use  to  which  the  property  was  actually  put  was  one  of  the 
uses  to  which  the  land  was  best  adapted,  since  valuable 
property  is  often  put  to  temporary  use  while  being  held  for 
sale,  and  it  would  be  absurd  to  admit  evidence  of  the  income 
derived  from  raising  potatoes  on  a  valuable  city  lot,  or 
renting  it  for  a  tennis  court  or  for  one-story  booths,  as 
evidence  of  the  price  it  would  bring  as  a  real  estate 
investment. 

Furthermore,  care  must  be  taken  to  distinguish  between 
income  from  the  property  and  income  from  the  business 
conducted  upon  the  property.16  When  the  property  is 
leased,  the  rent  is  derived  almost  entirely  from  the  prop- 
erty, although  of  course  a  landlord  can  sometimes  get  more 
than  the  fair  rental  value  from  a  tenant  who  has  estab- 
lished a  profitable  business  on  the  property,  and  who  will 
pay  a  high  price  for  a  renewal  of  his  lease  rather  than  incur 
the  expense  and  loss  of  custom  incident  to  a  removal.  But 
as  a  safe  working  rule,  if  property  is  rented  for  the  use 
to  which  it  is  best  adapted,  the  actual  rent  reserved,  cap- 
italized at  the  rate  which  local  custom  adopts  for  the  pur- 
pose, forms  one  of  the  best  tests  of  value,  and  accordingly 
evidence  of  the  rent  actually  received  at  a  time  reasonably 
near  the  punctum  temporis  of  the  taking,  should  be 
admitted.17 

16.  Supra,  §§  124,  229.  New  York. —  Cook  v.   New   York 

17.  Illinois. —  Chicago,  etc.,  Ky.  Elevated  Ry.  Co.,  144  N.  Y.  115,  39 
Co.  v.  Chicago  Mechanics  Institute,      N.  E.  2. 

239  111.  197,  87  N.  E.  933.  North      Carolina. —  Brown      v . 

Kansas.— Kelchner  v.  Kansas  City,  Weaver  Power  Co.,  140  N.  C.  333,  52 

86  Kan.  762,  121  Pac.  915.  S.  E.  954,  3  L.  B.  A.    (N.  S.)    912. 

Massachusetts. —  Levenson  v.  Bos-  Tessas. — Lyon    v.    McDonald,    78 

ton  Elevated  Ry.  Co.,  191  Mass.  75,  Tex.  71,  14  S.  W.  261,  9  L.  R.  A. 

77  N.  E.  635;  Cotton  v.  Boston  Ele-  295. 

vated  Ry.   Co.,   191   Mass.   103,   77  Washington.— Seattle,  etc.,  Ry.  Co. 

N.  E.  698,  4  St.  Ry.  Rep.  480.  v.  Roeder,  30  Wash.  244,  70  Pac.  498, 

Nebraska  —  Raapke,    etc.,    Co.    v.  94  Am.  St.  Rep.  864. 

Schmoeller,  etc.,  Co.,  82  Nebr.  716,  West  Virginia— Liskey  v.  Snyder, 

118  N.  W.  652.  66  w-  Va-  149>  66  s-  E-  702. 

Nevada.—  Virginia,  etc.,  R.  R.  Co.  In  Hall  v.  Kansas  City,  etc.,  R.  R. 

v.  Henry,  8  Nev.  165.  Co.,  89  Kan.  70,  130  Pac.  664,  it  was 
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If  the  owner  of  property  uses  it  himself  for  commercial 
purposes,  the  amount  of  his  profits  from  the  business  con- 
ducted upon  the  property  depends  so  much  upon  the  capital 
employed  and  the  fortune,  skill,  and  good  management  with 
which  the  business  is  conducted,  that  it  furnishes  no  test 
of  the  value  of  the  property.  It  is  accordingly  well  settled 
that  evidence  of  the  profits  of  a  business  conducted  upon 
land  taken  for  the  public  use  is  not  admissible  in  proceed- 
ings for  the  determination  of  the  compensation  which  the 
owner  of  the  land  shall  receive  ;18  but  evidence  of  the  char- 
acter and  amount  of  the  business  conducted  upon  the  land 
may  be  admitted  as  tending  to  show  one  of  the  uses  for 
which  the  land  is  available.19  When  land  is  used  by  its 
owner  for  agricultural  purposes,  the  same  elements  enter 
into  the  result  as  when  it  is  used  for  commercial  purposes, 
but  to  a  less  degree,  and  the  actual  return  is  in  such  case 
some  evidence  of  the  value  of  the  land.  It  is  accordingly 
sometimes  held  that  the  value  of  the  annual  crops  or  the 
income  derived  from  a  farm  is  admissible  as  bearing  upon 
the  value  of  the  land.20 


held  not  reversible  error  to  exclude 
evidence  of  rental  value,  when 
numerous  witnesses  testified  to 
actual  value. 

18.  United  States. —  Lehigh  Valley 
Coal  Co.  v.  Chicago,  26  Fed.  415. 

California. —  Stockton,  etc.,  K.  R. 
Co.  v.  Galgiani,  49  Cal.  139. 

Illinois. —  Jacksonville,  etc.,  R.  R. 
Co.  v.  Walsh,  106  111.  253 ;  Sanitary 
District  v.  McGuirl,  86  111.  App.  392. 

Massachusetts. —  Cobb  v.  Boston, 
109  Mass.  438. 

New  Hampshire. —  Ranlet  v.  Con- 
cord R.  R.  Co.,  62  N.  H.  561. 

New  York  —  Re  Newton,  45  N.  Y. 
St.  Rep.  18,  19  N.  Y.  Supp.  573 ;  Re 
Gilroy,  26  App.  Div.  314,  49  N.  T. 
Supp.  798. 

Oklahoma. —  Lawton  Rapid  Tran- 
sit Ry.  Co.  v.  Lawton,  31  Okla.  458, 
122  Pac.  212. 

Pennsylvania. —  Schuylkill  Navi- 
gation Co.  v.  Freedly,  6  Whart.  109 ; 
Schuylkill  Navigation  Co.  v.  Tho- 
burn,  7  Serg.  &  R.  411. 

19.  United  States. —  Lehigh  Valley 
Coal  Co.  v.  Chicago,  26  Fed.  415. 


Connecticut. —  Norwalk  v.  Blanch- 
ard,  56  Conn.  461,  16  Atl.  242. 

Illinois. — St.  Louis,  etc.,  Ry.  Co.  v. 
Kirby,  104  111.  345;  Chicago,  eta, 
R.  R.  Co.  v.  Dresel,  110  111.  89 ;  Du- 
puis  v.  Chicago,  etc.,  R.  R.  Co., 
115  111.  97,  3  N.  E.  720. 

Massachusetts. —  Pegler  v.  Hyde 
Park,  176  Mass.  101,  57  N.  B.  327. 

Minnesota. —  King  v.  Minneapolis 
Union  R.  R.  Co.,  32  Minn.  224,  20 
N.  W.  135. 

New  York. —  Re  Grade  Crossing 
Commissioners,  154  N.  V.  550,  49 
N.  E.  127. 

Wisconsin. —  Driver  v.  Western 
Union  R.  R.  Co.,  32  Wis.  569,  14 
Am.  Rep.  726. 

20.  Farmers'  Irrigation  Co.  v. 
Cooper,  54  Colo.  402,  130  Pac.  1004; 
Creighton  v.  Water  Commissioners, 
143  N.  C.  171,  55  S.  E.  511,  10  Ann. 
Cas.  218;  Weyer  v.  Chicago,  etc.. 
R.  R.  Co.,  68  Wis.  180,  31  N.  W.  710. 
See  also  Brainerd  v.  State,  74  Misc. 
(N.  Y.)  100,  131  N.  Y.  Supp.  221, 
in  which  the  court  said  that  as  a 
rule,  profits  are  not  a  basis  of  value, 
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§  447.  Evidence  of  the  Cost  of  the  Improvements  on  the 
Land. 

The  admissibility  of  evidence  of  the  cost  of  buildings 
erected  upon  the  land  taken,  or  of  other  improvements  made 
thereon,  depends  upon  certain  principles  of  substantive  law 
already  adverted  to.21  As  a  general  rule  the  market  value 
of  the  property  is  the  measure  of  damages,  and,  ordinarily, 
the  cost  of  construction  is  not  material,  and  especially  the 
cost  of  some  particular  improvement,  which,  however  con- 
venient to  the  owner,  may  not  correspondingly  increase  the 
market  value.  When  there  is  nothing  to  show  that  the  cost 
of  a  particular  improvement  would  aid  in  determining  the 
market  value  of  the  whole  estate,  or  that  the  value  of  the 
whole  estate  would  depend  closely  on  the  cost  in  detail  of 
improvements  made  upon  it  from  time  to  time,  evidence  of 
such  cost  should  be  excluded.22  When  however  it  appears 
by  independent  evidence  or  by  reasonable  inference  that 
a  building  or  other  improvement  erected  upon  the  land 
tended  to  adapt  the  property  to  the  use  to  which  it  could 
most  advantageously  be  put,  and  there  is  nothing  to  show 
that  the  sum  paid  for  its  construction  was  not  paid  in  good 
faith  and  under  normal  conditions,  it  cannot  be  said  as 
matter  of  law  that  the  cost  would  not  assist  the  jury  in 
arriving  at  the  market  value  of  the  whole  estate,  and  in 
such  a  case  evidence  of  the  cost  is  admissible.23 

as  when  they  depend  upon  the  skill  23.  California. —  Colusa  County  v. 
and  knowledge  of  the  owner ;   but  Hudson,  85  Cal.  633,  24  Pac.  791. 
when   they   depend  upon   the  loca-  Illinois. — West  Chicago  Park  Cona- 
tion, soil  and  character  of  the  prop-  missioners  v.  Boal,  232  111.  248,  83 
erty  they  are  reliable  evidence  of  n.  B.  824. 
value.  Kentucky. —  Nelson      County      v. 

21.  Supra,  §  227.  Bardstown,  etc.,    Turnpike   Co.,   30 

22.  Massachusetts. —  Squire  v.  Ky  L  Rep  1254i  100  S.  W.  1181. 
Somerville,  120  Mass.  579;  Patch  Louisiana.—  Orleans,  etc.,  R.  R. 
v.  Boston,  146  Mass.  52,  14  N.  E.  ^  v  Jefferson,  etc.,  R.  R.  Co.,  51 
77°-                                             „,  La.  Ann.  1605,  26  So.  278. 

New  Yorh.-St  JohnsvUle  v.  MassachusettS.-l^Ten^n  v.  Bos- 
Smith,  184  N.  Y.  341,  77  N.  E.  617,  Elevated  Rv  rfc  19i  Mass  75 
5  L.  R.  A.  (N.  S.)  922,  6  Ann.  Cas.      ^J"!?  «„   Ky"  °°"  191  MaSS"  75' 

C^Ts7Y^kfl7    R  R'  C°-  V"  »e*Yok-In  re  City  of  New 

Xn^ir-ScLylkill     Navi-  *ork,  1*  N    *.   84    91  N.  B.  278, 

gation  Co.  v.  Farr,  4  Watts  &  S.  139  Am.  St.  Rep.  791. 
362. 
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§  448.  Expert  and  Opinion  Evidence  of  Value. 

The  value  of  a  particular  piece  of  real  estate  cannot  be 
definitely  determined  by  the  application  of  any  exact 
principle  of  science,  and  even  after  all  the  possible  infor- 
mation bearing  upon  the  question  has  been  weighed  by  a 
person  well  qualified  to  judge,  the  real  value  still  remains 
a  matter  of  opinion.  It  is  accordingly  well  settled  that 
the  value  of  a  piece  of  real  estate,  whenever  it  becomes 
material  in  the  trial  of  a  cause,  may  be  shown  by  the 
opinions  of  witnesses  who  are  sufficiently  well  informed 
on  the  subject  to  be  helpful  to  the  jury.  This  rule  is  appli- 
cable to  eminent  domain  proceedings  in  the  same  manner 
as  to  other  civil  actions,  and  consequently  it  is  established 
law  that  the  value  of  a  piece  of  land  taken  or  injured  by  the 
exercise  of  the  power  of  eminent  domain  may  be  shown  by 
opinion  evidence.24 

The  owner  of  the  land  taken  is  generally  held  to  be 
qualified  to  express  his  opinion  of  its  value  merely  by 
virtue  of  his  ownership,  as  he  may  be  presumed  to  have 
sufficient  knowledge  of  the  price  paid,  the  rents  or  other 
income  received,  and  the  possibilities  of  the  land  for  use, 
to  have  a  reasonably  good  idea  of  what  it  is  worth.25    The 

24.  Arkansas. —  Fort    Smith,    etc.,  Kansas. —  Kansas   Central    R.    R. 
Bridge  District  v.  Scott,  103  Ark.      Co.  v.  Allen,  24  Kan.  33. 

405,  111  Ark.  449,   147   S.  W.  440,  Maine.—  Snow  v.  Boston  &  Maine 

163  S.  W.  1137.  R.  R.  Co.,  65  Me.  230. 

Iowa. — Prosser  v.  Wapello  County,  Massachusetts. —  Dickenson  v. 

18  Iowa  327.  Fitchburg,   13   Gray   546;    Shattuck 

Kansas. —  Central     Branch,     etc.,  v.   Stoneham  Branch   R.   R.   Co.,   6 

Ry.  Co.  v.  Andrews,  37  Kan.  162,  Allen   115;    Patch    v.    Boston,    146 

14  Pac.  509.  Mass.  55,  14  N.  B.  772 ;  Blaney  v. 

Massachusetts. — Walker    v.    Bos-  Salem,  160  Mass.  303,  35  N.  E.  658 ; 

ton,  8  Cush.  279 ;  Shattuck  v.  Stone-  Lincoln  v.  Commonwealth,  164  Mass. 

ham  Branch  R.  R.  Co.,  6  Allen  115.  368,    380,   41   N.   E.   489 ;    Beale    v. 

New    York.—  Clark    v.    Baird,    9  Boston,  166  Mass.  53,  43  N.  E.  1029 ; 

N.  T.  183 ;  Cook  v.  New  York,  etc.,  Wooley  v.  Fall  River,  220  Mass.  584, 

R.-  R.  Co.,  144  N.  T.  118,  39  N.  E.  2.  589,  108  N.  E.  367. 

North   Carolina. —  Wyatt   v.   Sea-  Nebraska. —  Chicago,    etc.,    R.    R. 

board  Air  Line  Co.,  156  N.  C.  307,  Co.  v.  Shafer,  49  Nebr.  25,  68  N.  W. 

72  S.  E.  383.  342. 

25.  Alabama. —  Hudson    v.    State,  Ohio.—  Atlantic,  etc.,  R.  R.  Co.  v. 
61  Ala.  333.  Campbell,   4  Ohio   St.   583,   64  Am. 

California.—  Spring    Valley    Wa-  Dec.  607. 

terworks  v.  Drinkhouse,  92  Cal.  528,  Texas.—  Fort  Worth  v.  Charbon- 

28  Pac.  681.  neau    (Tex.   Civ.  App.),   166   S.  W. 

Indiana. —  Indianapolis     Southern  387. 

R.  R.  Co.  v.  Shea,  45  Ind.  App.  608,  The  same  rule  applies  in  the  case 

90  N.  E.  329.  of  an  agent  who  has  had  full  charge 
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weight  of  his  testimony  is  for  the  jury,  and  it  is  generally 
understood  that  the  opinion  of  the  owner  is  so  far  affected 
by  bias  that  it  amounts  to  little  more  than  a  definite  state- 
ment of  the  maximum  figure  of  his  contention,  thus  taking 
the  place  of  the  ad  damnum,  of  the  writ  in  ordinary 
civil  cases.26 

Real  estate  experts  figure  largely  in  eminent  domain 
proceedings.  Dealers  in  real  estate  are  of  course  well 
qualified  by  the  nature  of  their  occupation  to  estimate  the 
market  value  of  real  estate  with  considerable  accuracy,  and 
are  supposed  to  have  a  special  science  and  skill  in  that 
direction,  and  to  have  a  peculiar  knowledge  of  the  condi- 
tions upon  which  real  estate  values  depend,  and  accordingly 
it  is  well  settled  that  an  experienced  dealer  in  real  estate 
who,  in  addition  to  his  general  knowledge  of  the  subject  of 
real  estate  values,  is  familiar  with  prices  in  the  neighborhood 
of  a  tract  of  land  that  has  been  taken  or  injured  by  the  exer- 
cise of  the  power  of  eminent  domain,  and  is  acquainted  with 
and  has  examined  the  land  itself,  may  state  his  opinion  as 
to  its  value.27   Another  class  of  real  estate  experts  who  are 

of  the  property  for  the  owner.    Died-  an  award  in  a  case  of  taking  under 

richs    v.    Northwestern    Union    Ry.  eminent  domain  was  fifty-seven  per 

Co.,  47  Wis.  662,  3  N.  W.  749.     So  cent,  of  the  claim  advanced  by  the 

the  testimony  of  a  former  owner  landowner." 

of  the  land  who  has  retained  a  gen-  27.  Kansas. — Central  Branch,  etc., 

eral  familiarity  with  values  in  the  R.  R.  Co.  v.  Andrews,  37  Kan.  162, 

vicinity    is    competent.     Coons    v.  14  Pac.  509. 

McKee's  Rocks,  243  Pa.  340,  90  Atl.  Massachusetts. —  Shaw  v.  Charles- 

141,  but  not  if  he  has  never  owned  town,  2  Gray   107 ;   Amory  v.  Mel- 

any  other  property  in  the  vicinity  rose,  162  Mass.  556,  39  N.  E.  276; 

or  otherwise  kept  acquainted  with  Lyman  v.  Boston,  164  Mass.  99,  41 

values.     Walsh  v.  Board  of  Bduca-  N.  E.  127 ;  Teele  v.  Boston,  165  Mass. 

tion,  73  N.  J.  L.  643,  64  Atl.  1088.  88,  42  N.  E.  506   (clerk  in  real  es- 

In  Knickerbocker  Ice  Co.  v.  Phila-  tate  offi«0  • 

delphia,  246  Pa.  84,  92  Atl.  62,  the  ^J0!^   ^V'  ^"^X 

president  of  the  corporation  which  Jc-  R-  R-  °°-  nl  Mo"  456'  20  s-  w- 

owned  the  land  in  controversy  was  ^  7ork__3oimst<iri  y>  Manhat. 

not  allowed  to  testify  as  to  value  tan  Ry           6Q  Hun  5g3j  u  N   y 

when  he  was  not  shown  to  be  an  gupp  g97.  Colt(m  y  New  York  EJe_ 

exPert  vated  Ry.  Co.,  7  Misc.  626,  28  N.  Y. 

26.  Thus  it  was  said  by  the  court  sUpp.  149. 

in   Second   Society  of  Universalists  Pennsylvania.— Schuylkill,  etc.,  R. 

v.  Royal  Insurance  Co.,  221   Mass.  R    c0.  v.   stocker,  128  Pa.  233,  18 

518,  524,  109  N.  E.  384,  "  It  would  Atl.  399. 

scarcely   evoke   an   exclamation   of  Tennessee. —  Union    Ry.     Co.     v. 

astonishment    from    the    ordinary  Hunton,   114  Tenn.  609,  88   S.  W. 

person  of  sound  sense  to  be  told  that  182. 
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allowed  to  give  opinion  evidence  of  value  consists  of  local 
officials,  such  as  assessors  of  taxes  or  county  commissioners, 
whose  public  duties  have  given  them  a  knowledge  of  the 
subject  of  land  values  generally  and  who  are  familiar  with 
conditions  in  the  town  in  which  the  land  lies.28  The  testi- 
mony of  such  officials  is  not  limited  as  a  matter  of  law  to 
the  county  or  town  in  which  they  have  performed  their 
official  functions,  if  they  are  actually  acquainted  with  land 
values  in  other  places.29 

Opinion  evidence  in  land  damage  cases  is  not  confined  to 
witnesses  whose  occupation  is  such  as  to  have  necessarily 
given  them  special  proficiency  in  estimating  land  values, 
but  is  also  usually  admitted  from  witnesses  who  are  not, 
strictly  speaking,  experts,  but  who  have  resided  or  done 
business  in  the  vicinity  of  the  land  in  controversy  a  suffi- 
cient length  of  time  to  have  familiarized  themselves  with 
the  facts  upon  whch  its  value  depends.  Such  witnesses  are 
not  supposed  to  have  science  or  skill  superior  to  that  of  the 
jurors,  but  to  have  a  knowledge  of  the  particular  facts 
which  the  jurors  have  not;  and  if  the  court  is  satisfied 
that  such  a  witness  has  a  proper  foundation  of  knowledge 
to  make  his  appraisal  of  some  real  worth,  he  should  be 
allowed  to  state  his  opinion  of  the  value  of  the  land.30 

28.  Massachusetts. —  Dickenson  v.  Aqueduct   Co.,   125   Mass.    544.     It 

Fitehburg,    13    Gray    546 ;     Whit-  was   held  however   in  Manning   v. 

man  v.   Boston   &  Maine  E.   R.,   7  Lowell,  173  Mass.  100,  53  N.  E.  160, 

Allen     313 ;     Swan     v.     Middlesex  that  an  assessor  of  one  town  might, 

County,  101  Mass.   173 ;   Sexton  v.  in  the  discretion  of  the  trial  court, 

North  Bridgewater,  116  Mass.  200;  be  excluded  from  testifying  as  to 

Chandler  v.  Jamaica  Pond  Aqueduct  the  value  of  land  fifteen  hundred 

Co.,    125    Mass.    544;    Howland    v.  feet  from  his  residence,  but  in  an- 

Westport,  172  Mass.  373,  52  N.  B.  other  town,  in  which  it  did  not  ap- 

522;  Muskeget  Island  Club  v.  Nan-  pear  that  he  bad  had  dealings  in 

tucket,  185  Mass.  303,  70  N.  E.  61.  real  estate,   because,   as  value  de- 

Pennsylvania. —  Markowitz  v.  pends  upon  such  matters  as  rates 
Pittsburg,  etc.,  R.  R.  Co.,  216  Pa.  of  taxation,  sewers,  water  supply 
535,  65  Atl.  1097 ;  White  v.  Western  and  schools,  similar  and  neighbor- 
Allegheny  R.  R.  Co.,  222  Pa.  534,  71  ing  land  separated  by  the  boundary 
Atl.  1081.  line  between  two  towns  may   vary 

In  Cutter  v.  Boston,  200  Mass.  400.  in  value. 
86  N.  E.  798,  a  former  judge  of  the  30.  Arkansas.—  Little  Rock  June- 
Superior  Court  who  had  often  sat  tion  R.  R.  Co.  v.  Woodurff,  49  Ark. 
as  auditor  in  land  damage  cases,  381,  5  S.  W.  792,  4  Am.  St.  Rep.  51. 
and  who  held  the  legal  title  to  the  California. —  San  Diego  Land  & 
parcel  adjoining  that  in  controversy  Town  Co.  v.  Neale,  78  Cal.  63,  20 
was  allowed  to  testify  as  to  damage.  Pac.  372,  3  L.  R.  A.  83. 

29.  Chandler     v.     Jamaica     Pond  Idaho.—  Idaho,  etc.,  Ry.  Co.  v.  Co- 
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Testimony  of  this  character  is  more  readily  admitted  in  the 
case  of  farming  lands  than  of  other  property,  as  other 
evidence  is  often  not  available,  and  it  is  usually  the  case 
that  farmers  who  have  lived  in  the  vicinity  a  considerable 
length  of  time  are  well  informed  as  to  the  transactions 
that  have  taken  place  near  the  land  in  question  and  are 
familiar  with  the  local  conditions  which  affect  value  and, 
if  acquainted  with  the  physical  surroundings  and  the  char- 
acter of  the  soil,  are  able  to  judge*  the  value  of  the  land  taken 
more  accurately  than  any  outsider,  however  skilled  in  the 
appraisal  of  real  estate.31     The  opinions  of  persons  who 


lumbia  Conference,  20  Idaho  568, 
119  Pac.  60,  38  L.  R.  A.  (N.  S.) 
497. 

Illinois. —  Johnson  v.  Freeport, 
etc.,  Ry.  Co.,  Ill  111.  413;  Chicago, 
etc.,  Ry.  Co.  v.  Nix,  137  111.  141,  27 
N.  E.  81. 

Iowa. — Cherokee  v.  Sioux  City, 
etc.,  Land  Co.,  52  Iowa  279,  3  N.  W. 
42. 

Kansas. — Leroy  &  Western  Ry. 
Co.  v.  Hawk,  39  Kan.  638,  18  Pac. 
943,  7  Am.  St.  Rep.  566;  Leroy  & 
Western  Railroad  Co.  v.  Ross  & 
Packer,  40  Kan.  598,  20  Pac.  197, 
2  L.  R.  A.  217. 

Massachusetts. — Walker  v.  Bos- 
ton, 8  Cush.  279;  Russell  v.  Horn 
Pond  Branch  R.  R.  Co.,  4  Gray  607 ; 
West  Newbury  v.  Chase,  5  Gray 
421 ;  Brainard  v.  Boston,  etc.,  R.  R. 
Co.,  12  Gray  407 ;  Fowler  v.  Middle- 
sex County  Commissioners,  6  Allen 
92 ;  Shattuck  v.  Stoneham  Branch 
R.  R.  Co.,  6  Allen  115 ;  Whitman  v. 
Boston  &  Maine  R.  R.,  7  Allen  313 ; 
Pinkham  v.  Chelmsford,  109  Mass. 
225 ;  Tucker  v.  Massachusetts  Cen- 
tral R.  R.  Co.,  118  Mass.  546;  Law- 
rence v.  Boston,  119  Mass.  120. 

Missouri. —  Tate  v.  Missouri,  etc., 
Ry.  Co.,  64  Mo.  149;  Schrodt  v.  St. 
Joseph,  109  Mo.  App.  627,  83  S.  W. 
543. 

'Nebraska. —  Burlington,  etc.,  R.  R. 
Co.  v.  Schluntz,  14  Nebr.  241. 

Pennsylvania. —  Jones  v.  Erie  & 
Wyoming  Valley  Railroad  Co.,  151 
Pa.  30,  25  Atl.  134,  17  L.  R.  A.  758, 
31  Am.  St  Rep.  722 ;  Davis  v.  Penn- 
sylvania R.  R.  Co.,  215  Pa.  581.  64 
Atl.  774,  7  Ann.  Cas.  581;  Rea  v. 
Pittsburg,  etc.,   R.   R.  Co.,   229  Pa. 


106,  78  Atl.  73,  140  Am.  St.  Rep. 
721. 

Washington. — Seattle,  etc.,  Ry.  Co. 
v.  Roeder,  30  Wash.  244,  70  Pac. 
498,  94  Am.  St.  Rep.  864. 

West  Virginia. —  Guyandot  Valley 
Ry.  Co.  v.  Buskirk,  57  W.  Va.  417, 
50  S.  E.  521,  110  Am.  St.  Rep.  785. 

Wisconsin. —  Stolze  v.  Manitowoc 
Terminal  Co.,  100  Wis.  208,  75  N.  W. 
987;  Pierce  v.  Chicago,  etc.,  R.  R. 
Co.,  137  Wis.  550,  119  N.  W.  297; 
Wolf  v.  Green  Bay,  etc.,  R.  R.  Co., 
140  Wis.  337,  122  N.  W.  743. 

31.  Colorado. — Chicago,  etc.,  R:  R. 
Co.  v.  Larsen,  19  Colo.  71,  34  Pac. 
477. 

Iowa. —  Ball  v.  Keokuk,  etc.,  Ry. 
Co.,  74  Iowa  132. 

Kansas. —  Leroy  &  Western  Ry. 
Co.  v.  Hawk,  39  Kan.  638,  18  Pac. 
943,  7  Am.  St.  Rep.  566;  Leroy  & 
Western  Ry.  Co.  v.  Ross  &  Packer, 
40  Kan.  598,  20  Pac.  197,  2  L.  R.  A. 
217. 

Massachusetts. —  Russell  v.  Horn 
Pond  Branch  R.  R.  Co.,  4  Gray  607 ; 
West  Newbury  v.  Chase,  5  Gray 
421 ;  Tucker  v.  Massachusetts  Cen- 
tral R.  R.  Co.,  118  Mass.  546. 

Mississippi. —  Levee  Commission- 
ers v.  Dillard,  76  Miss.  641,  25  So. 
292. 

Nebraska. — Chicago,  etc.,  R.  R.  Co. 
v.  Buel,  56  Nebr.  205,  76  N.  W.  571. 

Pennsylvania. —  Curtin  v.  Nittany 
Valley  R.  R.  Co.,  135  Pa.  20,  19 
Atl.  740;  White  v.  Western  Alle- 
gheny R.  R.  Co.,  222  Pa.  534,  71 
Atl.  1081. 

Rhode  Island. — Brown  v.  Provi- 
dence, etc.,  R.  R.  Co.,  12  R.  I.  238. 


§  449  Evidencb4  1179 

own  land  in  the  neighborhood  and  have  acquainted  them- 
selves with  prices1  and  values  may,  however,  in  the  discre- 
tion of  the  court,  be  admitted  in  a  case  in  which  the  value 
of  city  real  estate  is  in  issue.32  As  a  practical  matter  the 
testimony  of  a  hard  headed  farmer  or  business  man  of 
standing  in  the  community  is  often  of  much  greater  weight 
with  the  jury  than  that  of  any  number  of  professional 
experts. 

§  449.  The  Value  of  Expert  Evidence. 

The  employment  of  real  estate  experts  in  land  damage 
cases,  if  an  evil,  is  undoubtedly  a  necessary  one.  In  many 
cases  it  is  the  only  means  of  proving  value  that  is  avail- 
able,33 and  in  almost  every  case  the  testimony  of  a  com- 
petent expert  constitutes  the  most  practicable  medium  for 
presenting  to  the  jury  in  definite  form  the  owner's  side  of 
the  case  from  a  real  estate  standpoint,  including  both  the 
amount  that  it  is  contended  that  the  land  is  worth  and  the 
hypotheses  upon  which  the  valuation  is  based.  The  evi- 
dence of  real  estate  experts  has  however  from  the  first  been 
admitted  with  considerable  distrust  and  doubt  on  the  part 
of  the  courts,34  and  many  persons  even  now  feel  that  the 

32.  Massachusetts. — Whitman  v.  fused  to  receive  the  opinions  of  wit- 
Boston  &  Maine  R.  R.,  7  Allen  313 ;  nesses  as  to  the  value  of  land,  even 
Lawrence  v.  Boston,  119  Mass.  120.       from   those  skilled   in   the  market, 

Missouri. —  Union  Elevator  Co.  v.  and  held  that  the  land  must  be  de- 
Kansas  City,  etc.,  Ry.  Co.,  135  Mo.  scribed  and  the  jury  must  then 
353,  36  S.  W.  1071.  judge  from  the  facts.    In  Matter  of 

Pennsylvania. — Jones  v.  Erie,  etc.,  Pearl   St.,   19  Wend.    (N.   Y.)    654, 

R.  R.  Co.,  151  Pa.  30,  25  Atl.  134,  Cowen,  J.,  said  that  the  opinions  of 

17  L.  R.  A.  758,  31  Am.  St.  Rep.  722.  witnesses  as  to   the  value  of   real 

Wisconsin. —  Pierce    v.     Chicago,  estate  were  barely  admissible  and 

etc.,  R.  R.  Co.,  137  Wis.  550,  119  that  to  receive  them  at  all  was  a 

N.  W.  297.  departure    from    the   general    rules 

The  court  may  however  exclude  of  evidence,  and  that  judges  who 

the  testimony  of  tradesmen   whose  preside  at  nisi  prius  sometimes  have 

only  qualification  is  familiarity  with  reason   to  regret  that  they   should 

the  neighorhood.     Whitney  v.  Bos-  in  practice  form   an  exception.   In 

ton,  98  Mass.  312;  Phillips  v.  Mar-  Ferguson  v.  Hubbell,  97  N.  Y.  507, 

blehead,   148   Mass.    326,    19   N.    E.  49  Am.  Rep.  544,  Earl,  J.,  said,  "  It 

547,  or  of  one  who  has  merely  ob-  is  generally  safer  to  take  the  judg- 

served    the    property     attentively.  ments  of  unskilled  jurors  than  the 

Riley  v.  Camden,   etc.,   Ry.  Co.,  70  opinions    of    hired    and    generally 

N.  J.  L.  289,  57  Atl.  445.  biased    experts."      In    Roberts     v. 

33.  Derby  v.  Gallup,  5  Minn.  134.  New    York    Elevated   Ry.    Co.,    128 

34.  In  Rochester  v.  Chester,  3  N.  Y.  455,  464,  28  N.  E.  486,  Peck- 
N.  H.  349,   364-366,  the  court  re-  ham,  J.,  said,  "  Expert  evidence,  so- 
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whole  system  which  permits  the  reception  in  evidence  of 
the  opinion  of  experts  selected  and  paid  by  the  opposing 
parties  is  fundamentally  wrong.  Venal  experts  can 
undoubtedly  be  retained  to  testify  on  either  side  of  any 
disputed  point,  but  the  wide  discrepancy  frequently  found 
in  the  testimony  of  real  estate  experts  is  usually  not 
entirely  due  to  a  lack  of  high  ideals  on  the  part  of  the 
witnesses.  By  a  process  analogous  to  the  natural  selection 
which  is  said  to  account  for  the  origin  of  species,  real  estate 
experts  of  the  most  optimistic  frame  of  mind  upon  the 
question  of  real  estate  values  tend  to  drift  into  the  recog- 
nized ranks  of  owners'  witnesses;  while  those  who  look 
upon  the  real  estate  market  with  gloomy  forebodings  are 
naturally  found  more  useful  to  the  cities  and  public  service 
corporations  which  seek  to  have  a  low  figure  put  upon  the 
land  which  they  condemn. 

The  fact  that  real  estate  experts  differ  widely  as  to  the 
value  of  a  tract  of  land  is  no  more  conclusive  that  hypocrisy 
and  deception  are  necessarily  shown  by  one  side  or  the 
other  than  in  the  case  of  any  other  difference  upon  matters 
of  opinion,  or  even  by  the  fact  that  opposing  lawyers  take 
different  views  of  the  law,  and  just  as  a  law  court  can  best 
decide  the  questions  that  come  before  it  by  hearing  the 
arguments  on  both  sides,  a  jury  can  best  determine  the 
value  of  a  parcel  of  land  by  hearing  both  sides  of  the  ques- 
tion set  forth  from  a  real  estate  viewpoint,  and  the  grounds 
upon  which  the  opinions  of  the  witnesses  are  based  sub- 
jected to  the  test  of  cross-examination. 

§  450.  Knowledge  of  Local  Market  Value  Required. 

While  dealers  in  real  estate,  local  officials  and  other 
witnesses  who  are  supposed  to  have  a  special  science  and 

called,  or  in  other  words  evidence  readily  procured  by  paying  the 
of  the  mere  opinion  of  witnesses  has  market  price  therefor."  See  also 
been  used  to  such  an  extent  that  In  re  Board  of  Water  Supply  of 
the  evidence  given  by  them  has  City  of  New  York,  155  N.  Y.  Supp. 
come  to  be  looked  upon  with  great  753,  in  which  the  court  character- 
suspicion  by  both  courts  and  juries,  ized  two  witnesses  offered  by  the 
and  the  facts  has  become  very  plain  owner  of  property  alleged  to  have 
that  in  any  case  where  opinion  evi-  been  damaged  as  "  expert  swearers  " 
dence  is  admissible,  the  particular  and  held  their  opinions  to  be  en- 
kind  of  an  opinion  desired  by  any  tirely  worthless, 
party  to  the  investigation  can  be 
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skill  in  appraising  real  estate  are  commonly  spoken  of  as 
4t  real  estate  experts,"  they  are  not  expert  witnesses  in 
the  narrower  meaning  of  the  phrase.  In  other  words,  the 
general  skill  and  knowledge  of  his  subject  which  such  a 
witness  is  supposed  to  possess  is  not  in  itself  enough  to 
qualify  him  to  give  an  opinion  of  value  in  an  eminent 
domain  proceeding.  He  must,  in  addition  to  such  general 
knowledge,  have  had  dealings  which  have  acquainted  him 
with  values  in  the  vicinity  of  the  land  in  controversy,35  and 
he  must  be  familiar  with  the  property  itself,36  or  at  least 
have  examined  it  at  or  about  the  time  of  the  taking.37  A 
real  estate  expert  who  is  not  personally  familiar  with  the 
land  itself  or  with  sales  in  its  neighborhood  cannot  state 
to  the  jury  his  opinion  of  its  value  in  the  form  of  an 


35.  Illinois. —  Chicago,  etc.,  R.  R. 
Co.  v.  Heidenreich,  254  111.  231,  98 
N.  E.  567,  Ann    Cas.  1913  C  266. 

Massachusetts. —  Benton  v.  Brook- 
line,  151  Mass.  250,  23  N.  E.  846; 
Manning  v.  Lowell,  173  Mass.  100, 
53  N.  E.  160. 

North  Dakota. —  Keeney  v.  Fargo, 
14  N.  D.  423,  105  N.  W.  93. 

Pennsylvania. —  Stru tiers  v.  Phil- 
adelphia, etc.,  R.  R.  Co.,  174  Pa.  291, 
34  Atl.  443  (admissible,  but  not  as 
expert  testimony)  ;  Friday  v.  Penn- 
sylvania R.  R.  Co.,  204  Pa.  405,  54 
Atl.  339 ;  Burkhard  v.  Pennsylvania 
Water  Co.,  243  Pa.  369,  90  Atl.  157. 

West  Virginia. —  Kay  v.  Glade 
Creek,  etc.,  R.  R.  Co.,  47  W.  Va. 
467,  35  S.  E.  973. 

See  however  Amory  v.  Melrose, 
162  Mass.  556,  39  N.  E.  276,  in  which 
a  real  estate  dealer  who  had  never 
made  sales  in  the  town  in  which  the 
land  taken  was  situated  was  allowed 
to  testify.  To  qualify  a  read  estate 
expert  it  is  not  necessary  that  he 
himself  has  made  sales  in  the  vi- 
cinity, or  that  he  knows  the  prices 
paid  of  his  own  knowledge.  In- 
formation acquired  from  others 
though  of  course  not  admissible  as 
an  independent  fact,  may  be  suffi- 
cient to  qualify  an  expert.  Winkel- 
mans  v.  Des  Moines,  etc.,  Ry.  Co., 
62  Iowa  11,  17  N.  W.  82 ;  Lyman  v. 
Boston,  164  Mass.  99,  41  N.  E.  127 ; 
National  Bank  of  Commerce  v.  New 


Bedford,  175  Mass.  257,  261,  56 
N.  E.  288;  Mantz  v.  Maguire,  52 
Mo.  App.  136 ;  Chamberlayne,  Evi- 
dence, 2099  c. 

36.  Illinois. —  Chicago,  etc.,  Ry. 
Co.  v.  Bugbee,  184  11*.  353,  56  N.  E. 
386. 

Indiana. —  Crouse  v.  Holman,  19 
Ind.  38. 

Iowa. —  Pingery  v.  Cherokee,  etc., 
R.  R.  Co.,  78  Iowa  440,  43  N.  W. 
285. 

Kansas.— Lawrence,  etc.,  R.  R.  Co. 
v.  Ross,  40  Kan.  605,  20  Pac.  197. 

Minneso ta.— Sherman  v.  St.  Paul, 
etc.,  R.  R.  Co.,  30  Minn.  228,  15 
N.  W.  239. 

Missouri. —  Springfield,  etc.,  R.  R. 
Co.  v.  Calkins,  90  Mo.  543,  3  S.  W. 
82. 

37.  San  Diego  Land  &  Town  Co. 
v.  Neale,  88  Cal.  50,  25  Pac.  977,  11 
L.  R.  A.  604 ;  Pittsburgh,  etc.,  R.  R. 
Co.  v.  Vance,  115  Pa.  325,  8  Atl. 
764.  In  Connolly  v.  Miller,  22  Nebr. 
82,  34  N.  W.  76,  a  witness  who  had 
not  seen  the  property  since  one 
month  before  the  taking  was  held 
competent,  it  appearing  by  other 
evidence  that  there  had  been  no 
change  in  that  interval.  An  expert 
witness  need  not  have  been  actually 
on  the  land.  Muskeget  Island  Club 
v.  Nantucket,  185  Mass.  303,  70 
N.  E.  61;  Lehmicke  v.  St.  Paul, 
etc.,  Ry.  Co.,  19  Minn.  464. 
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answer  to  a  hypothetical  question  based  upon  prices  said 
to  have  been  paid  for  similar  land  in  the  vicinity.38 

Furthermore,  a  witness  must  base  his  opinion  upon 
market  value,  and  market  value  alone.  Witnesses  who  are 
not  familiar  with  market  value,39  or  who  insist  on  applying 
some  other  test  of  value  than  that  which  the  courts  have 
agreed  upon  as  the  proper  one,  should  be  excluded  from 
the  stand.40  The  testimony  of  a  witness  familiar  with 
market  value  and  who  has  used  it  as  his  test  should  not 
however  be  stricken  out  merely  because  he  was  acquainted 
with  some  facts  not  competent  to  prove  market  value,41  or 
because  he  considered  an  element  which  is  not  a  proper 
factor  in  determining  market  value.42 

The  rule  that  a  witness  who  states  his  opinion  of  value 
must  be  familiar  with  market  value  in  the  neighborhood 
of  the  taking,  while  so  commonly  applied  as  to  be  generally 
looked  upon  as  a  universal  rule,  is  not  an  arbitrary  dogma 
to  be  enforced  without  regard  to  the  measure  of  damages 
which  the  substantive  law  provides  in  the  case  before  the 
court.  For  example,  when  it  is  desired  to  determine  the 
value  of  buildings  standing  upon  the  land  taken,  and  evi- 
dence has  been  offered  that  the  buildings  were  well  adapted 
to  the  most  profitable  use  of  the  land  so  that  the  full 
structural  value  of  the  buildings  constituted  one  item  of 
the  market  value  of  the  property  as  a  whole,43  an  experi- 
enced carpenter  and  builder  who  has  made  an  examination 

38.  Chicago,  etc.,  K.  R.  Co.  v.  41.  When  experts  are  qualified  by 
Heidenreich,  254  111.  231,  98  N.  E.  their  knowledge  of  voluntary  sales 
567,  Ann.  Cas.  1913  C  266.  and    acquaintance    with    the    land 

39.  San  Diego  Land  &  Town  Co.  taken,  they  are  not  rendered  incom- 
v.  Neale,  88  Cal.  50,  25  Pac.  977,  11  petent  by  the  fact  that  they  knew 
L.  R.  A.  604 ;  Tracy  v.  Mt.  Pleasant,  the  price  paid  by  the  condemnor 
165  Iowa  435,  146  N.  W.  78 ;  Jurada  for  adjoining  properties.  Brennan 
v.  Cambridge,  171  Mass.  144,  50  v.  Pittsburg,  etc.,  R.  R.  Co.,  230 
N.    E.    537;    Sargent   v.    Merrimac,  Pa.  228,  79  Atl.  501. 

196   Mass.    171,    81    N.    E.    970,    11  42.  Southern  Pacific  R.  R.  Co.  v. 

L.  R.  A.    (N.  S.)   996,  124  Am.  St.  San  Francisco  Savings  Union,   146 

Rep.  528.     See  also  infra,  §  461.  Cal.  290,  79  Pac.  961,  70  L.  R.  A.  221, 

40.  White  v.  Pennsylvania  R.  R.  106  Am.  St.  Rep.  36;  Levee  Corn- 
Co.,  229  Pa.  480,  78  Atl.  1035,  38  missioners  v.  Dillard,  76  Miss.  641, 
L.  R.  A.  (N.  S.)  1040.  Thus  a  wit-  25  So.  292;  Connolly  v.  Miller,  22 
ness  cannot  testify  what  he  would  Nebr.  82,  34  N.  W.  76. 

pay  for  the  land.    Indianapolis,  etc.,         43.  Supra,  §  227. 
Traction  Co.  v.  Wiles,  174  Ind.  236, 
91  N.  E.  161,  729. 
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of  the  buildings  may  testify  as  to  their  structural  value 
although  he  is  wholly  ignorant  of  market  values  in  the 
neighborhood.44  When  the  property  taken  is  of  a  character 
not  commonly  bought  and  sold,  and  differs  essentially  from 
other  land  in  the  immediate  vicinity  in  the  features  which 
effect  value,  not  only  is  testimony  of  witnesses,  familiar 
with  its  special  value  for  the  use  to  which  it  is  adapted  com- 
petent by  reason  of  experience,  in  their  own  business  with 
similar  property,45  but  an  expert  in  real  estate  generally 
who  has  no  knowledge  of  the  value  of  land  of  this  character 
is  incompetent,  however  much  he  may  know  of  the  prices 
paid  for  ordinary  land  in  the  immediate  neighborhood.46 
These  cases  however  form  an  exception  to  the  general  rale, 
which  should  be  strictly  limited  to  unusual  and  peculiar 
cases.  The  testimony  of  a  witness  who  has  little  or  no 
knowledge  of  prices  in  the  neighborhood  in  which  the  tak- 
ing occurred,  and  who  bases  his  estimate  of  value  upon 
the  adaptability  of  the  property  for  some  special  use,  is 
almost  necessarily  affected  to  a  great  extent  by  the  peculiar 
conditions  and  the  nature  of  the  management  of  some  par- 
ticular business  with  which  the  witness  is  acquainted,  and 
a  witness  of  this  character  is  inclined  to  pay  little  heed 

44.  Hills  v.  Home  Insurance  Co.,  111.  575,  75  N.  E.  248  (freight  ter- 
129  Mass.  345;  Cornell- Andrews  minal)  ;  Cochrane  v.  Commonwealth, 
Smelting  Co.  v.  Boston  &  Providence  175  Mass.  299,  56  N.  E.  610,  78  Am. 
E.  R.  Co.,  215  Mass.  381,  102  N.  E.  St.  Rep.  491  (mill  site)  ;  Conness 
625 ;  Bedell  v.  Long  Island  R.  R.  Co.,  v.  Commonwealth,  184  Mass.  541,  69 
44  N.  Y.  367,  4  Am.  Rep.  688.  In  N.  E.  341  (mill  site).  See  also 
Pierce  v.  Boston,  164  Mass.  92,  41  supra,  §  222. 

N.  E.  227,  it  was  held  that  an  ex-  46.  In  Laing  v.  United  New  Jer- 

pert  carpenter  and  builder  who  has  sey,  etc.,  Canal  Co.,  54  N.  J.  L.  576, 

examined  and  measured  the  outside  25  Atl.  409,  33  Am.  St.  Rep.  682,  this 

of  a  house  but  has  never  been  inside,  rule  was  applied  in  determining  the 

it  may  express  an  opinion  as  to  its  value  of  the  fee  of  a  street  which 

value    in    reply    to    a    hypothetical  was  taken  for  railroad  purposes.    In 

question  describing  its  interior.  Boston,  etc.,  R.  R.  Co.  v.  Old  Colony, 

45.  Weiser  Valley  Land  &  Water  etc.,  R.  R.  Co.,  3  Allen  (Mass.)  142, 
Co.  v.  Ryan,  111  C.  C.  A.  221,  190  it  was  held  improper  to  attempt  to 
Fed.  417  (dam  site  for  irrigation  prove  by  an  expert  the  value  of  the 
purposes)  ;  San  Diego  Land  &  Town  reversion  of  land  over  which  a  rail 
Co.  v.  Keale,  78  Cal.  63,  20  Pac.  road  is  located,  since  the  value  de- 
372,  3  L.  R.  A.  83  (reservoir  site)  ;  pends  on  the  length  of  time  that  the 
Idaho,  etc.,  Ry.  Co.  v.  Columbia  Con-  public  easement  over  it  will  con- 
ference, 20  Idaho  568,  119  Pac.  60,  tinue,  and  there  has  been  no  experi- 
38  L.  R.  A.  (N.  S.)  497  (college  ence  upon  which  any  satisfactory 
campus)  ;  Sanitary  District  of  Cbi-  opinion  in  relation  to  that  question 
cago  v.  Pittsburgh,  etc.,  Ry.  Co.,  216  can  be  based. 
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to  such  important  elements  in  determining  value  as  supply 
and  demand.  The  usual  rule  should  be  departed  from 
and  testimony  of  this  kind  admitted  only  when  without  it 
it  is  impossible  to  prove  the  value  of  the  property  in 
question.47 

§  451.  Opinion  of  Value  must  Relate  to  the  Date  of  the 
Taking. 

As  damages  are  ordinarily  assessed  as  of  the  date  of 
the  taking,  the  valuation  of  the  property  which  is  to  form 
the  minuend  from  which  the  valuation  after  the  taking 
is  to  be  subtracted  in  order  to  determine  the  damages, 
is  made  as  of  the  instant  before  the  taking,  and  if  the  trial 
actually  takes  place  long  after  the  taking  has  been  made 
or  the  injury  inflicted,  the  court  is  not  concerned  with  any 
increase  in  value  which  may  have  occurred  in  the  interval 
and  which  cannot  be  attributed  to  the  consfruction  or  opera- 
tion of  the  public  work  for  which  the  taking  was  made, 
except  so  far  as  evidence  of  such  increase  bears  upon  the 
market  value  at  the  time  of  the  taking,48  and,  if  it  was  due 
to  causes  which  could  then  be  foreseen,  tends  to  corroborate 
testimony  that  the  property  had  a  greater  market  value  at 
the  time  of  the  taking  than  its  actual  return  indicated. 
When  however  permanent  damages  are  to  be  assessed  for 
an  unlawful  taking,  and  the  punctum  temporis  as  of  which 
they  are  to  be  assessed  is  the  day  when  suit  was  brought, 
the  valuation  to  be  taken  as  a  minuend  is  what  the  prop- 
erty would  have  been  worth  on  that  day  if  there  had  been 
no  taking,  and  the  owner  is  entitled  to  the  benefit  not  only 
of  an  actual  increase  in  value,  but  also  of  the  increase  which 
he  would  have  enjoyed  but  for  the  unlawful  act  of  the 
defendant.    It  has  been  held  however  that  an  expert  will 

47.  Iowa. —  Tracy  v.  Mount  Pleas-  N.  E.  330 ;  Sargent  v.  Merrimac,  196 
ant,  165  Iowa  435,  146  N.  W.  78  Mass.  171,  81  N.  B.  970,  11  L.  II.  A. 
(expert  in  chemistry  not  familiar  (N.  S.)  996,  124  Am.  St.  Rep.  528. 
with  local  values  not  competent  to  Pennsylvania.—  Spring  City  Gas- 
testify  as  to  value  for  water  light  Co.  v.  Pennsylvania,  etc.,  R.  R. 
supply).  Co.,  167  Pa.  6,  31  Atl.  368   (expert 

Massachusetts. —  Conness  v.  Com-  in  gas  plants  not  familiar  with  local 

monwealth,  184  Mass.  541,  69  N.  E.  market  values  incompetent). 

341 ;  Lakeside  Mfg.  Co.  v.  Worcester,  48.  Geohegan   v.   Union   Elevated 

186  Mass.  552,  -72  N.  E.  81 ;  Klous  Ry.  Co.,  258  111.  352,  101  N.  E.  577. 
v.  Commonwealth,  188  Mass.  149,  74 
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not  be  allowed  to  testify  what  in  his  opinion  the  property 
would  have  been  worth  if  the  taking  had  not  been  made; 
but  he  may  state  that  there  has  been  a  general  appreciation 
of  values  in  the  neighborhood  in  which  this  property  would 
have  participated  had  it  not  been  for  the  erection  of  the 
public  work  which  effected  the  taking.49 

§  452.  Administrative  Rules  in  Regard  to  Opinion  Evi- 
dence. 

When  a  witness  is  introduced  by  one  of  the  parties  for 
the  purpose  of  giving  opinion  evidence,  there  is  no  pre- 
sumption that  he  is  qualified,  and  his  competency  must  be 
affirmatively  established.60  He  should  accordingly  first  be 
interrogated  by  the  party  calling  him  in  regard  to  his  quali- 
fications; and  if  he  is  offered  as  an  expert  he  should  be 
permitted  to  state  the  length  of  time  in  which  he  has  been 
engaged  in  an  occupation  or  held  an  office  which  has  given 
him  special  science  and  skill  in  estimating  real  estate 
values,  and  in  any  event  he  should  detail  the  circumstances 
which  have  given  him  knowledge  of  values  in  the  vicinity 
of  the  property  taken,  and  the  extent  of  his  observation  of 
the  property  itself.  Before  he  is  allowed  to  state  his 
opinion  to  the.  jury,  the  opposing  party  should  nave  an 
opportunity  to  cross-examine  him  upon  his  general  or  par- 
ticular qualifications.51  There  is  however  no  positive  rule 
of  law  allowing  cross-examination  at  this  stage  of  the  pro- 
ceedings, and  it  is  held  by  the  weight  of  authority  that 
the  refusal  of  the  court  to  allow  it  is  not  the  subject  of 
exception,52  but  it  is  the  usual  and  much  the  better  practice 

49.  Shaw  v.  New  York  Elevated      Co.,  215  Pa.  581,  64  Atl.  774,  7  Ann. 
Ry.   Co.,   187   N.   Y.   186,   79  N.   B.       Cas.  581. 

984,  6  St.  Ry.  Rep.  722.  Washington. —  Chicago,    etc.,    Ry. 

50.  Missouri  Pac.  Ry.  Co.  v.  Coon,      Co.  v.  True,  62  Wash.  646,  114  Pac. 
15  Nebr.  232.  515. 

61.  California. —  People  v.  Hawes,  52.  Indiana.  —  Fort      Wayne      v. 

98  Cal.  648,  33  Pac.  791.  Coombs,  107  Ind.  75,  7  N.  E.  743. 

New  York. — Woodworth  v.  Brook-  Minnesota. —  Finch     v.     Chicago, 

lyn  El.  Ry.  Co.,  22  App.  Div.  501,  etc.,   R.   R.   Co.,   46   Minn.    250,    48 

48  N.  T.  Supp.  80;  Walter  v.  Han-  N.  W.  915. 

gen,  71  App.  Div.  40,  75  N.  T.  Supp.  Oregon.—  Hough    v.    Grant    Pass 

«83.  New  Water,  etc.,  Co.,  41  Ore.  531, 

Pennsylvania. — Friday  v.  Pennsyl-  69  Pac.  655. 

vania  R.  R.  Co.,  204  Pa.  405,  54  Atl.  Rhode  Island. —  Sarle   v.   Arnold, 

339;  Davis  v.  Pennsylvania  R.  R.  1  R-  I.  582. 
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to  allow  it.  The  trial  judge  should  then  pass  upon  the 
question  of  qualification,  and  if  he  does  not  consider  the 
witness  qualified  the  court  should  not  allow  him  to  testify. 
It  is  not  the  proper  practice  to  allow  the  jury  to  judge  of 
the  qualification  of  a  witness.  If,  however,  the  court  con- 
siders the  witness  qualified  and  allows  him  to  testify,  the 
jury  has  exclusive  power  to  judge  of  the  weight  to  be  given 
his  testimony,  and  may  if  it  sees  fit  disbelieve  the  testimony 
of  all  the  experts.53 

The  qualification  of  a  witness  to  land  values  lies  to  a 
great  extent  in  the  discretion  of  the  trial  judge,  since  it 
largely  depends,  upon  his  decision  upon  a  preliminary  ques- 
tion of  fact,54  and  an  exception  will  not  be  sustained  to  his 
ruling  unless  it  is  palpably  wrong.55  In  an  extreme  case 
however  the  improper  admission  or  exclusion  of  expert  or 
opinion. testimony  is  ground  for  a  new  trial;56  and  it  is 


Texas. — Smyth  v.  Caswell,  67  Tex. 
567,  4  S.  W.  848. 

Washington. —  Matter  of  Gorkow, 
20  Wash.  563,  56  Pac.  385. 

53.  Peoria,  etc.,  Traction  Co.  v. 
Vance,  234  111.  36,  84  N.  B.  607; 
Dwight  v.  Hampden  County  Com- 
missioners, 11  Cush.  (Mass.)  201; 
Lincoln  v.  Commonwealth,  164  Mass. 
368,  41  N.  E.  489. 

54.  The  rule  determining  the  sub- 
jects upon  which  experts  may  tes- 
tify, and  the  rule  prescribing  the 
qualifications  of  experts  are  matters 
of  law ;  but  whether  a  witness, 
offered  as  an  expert,  has  those 
qualifications,  is  a  question  of  fact 
to  be  decided  by  the  court  at  the 
trial.  Jones  v.  Tucker,  41  N.  H. 
546,  548. 

55.  United  States. —  Montana  It. 
R.  Co.  v.  Warren,  137  U.  S.  384,  34 
L.  ed.  681. 

Arkansas. —  Texas,  etc.,  Ry.  Co.  v. 
Kirby,  44  Ark.  103. 

Colorado. —  Fort  Collins,  etc.,  Ry. 
Co.  v.  France,  41  Colo.  512,  92  Pac. 
953. 

Massachusetts. —  Tucker  v.  Massa- 
chusetts Central  R.  R.  Co.,  118  Mass. 
546;  Lawrence  v.  Boston,  119  Mass. 
120;  Warren  v.  Spencer  Water  Co., 
143  Mass.  155,  9  N.  E.  527;  Phillips 


v.  Marblehead,  148  Mass.  326,  19 
N.  E.  547 ;  Jurada  v.  Cambridge,  171 
Mass.  144,  50  N.  E.  537 ;  Howland  v. 
Westport,  172  Mass.  373,  52  N.  E. 
522 ;  Conners  v.  Commonwealth,  184 
Mass.  541,  69  N.  E.  341;  Lakeside 
Mfg.  Co.  v.  Worcester,  186  Mass. 
552,  72  N.  E.  81 ;  Klous  v.  Common- 
wealth, 188  Mass.  149,  74  N.  E.  330. 

Minnesota. —  Barnett  v.  St.  An- 
thony, etc.,  Co.,  33  Minn.  265 ;  Potts 
v.  Minneapolis,  etc.,  By.  Co.,  124 
Minn.  413,  145  N.  W.  161. 

Nebraska. —  Omaha,  etc.,  Co.  v. 
Douglass  County,  62  Nebr.  1,  86 
N.  W,  936. 

Pennsylvania. —  Friday  v.  Penn- 
sylvania R.  R.  Co.,  204  Pa.  405,  54 
Atl.  339. 

Rhode  Island. —  Buffum  v.  New 
York,  etc.,  R.  R.  Co.,  4  R.  I.  221; 
Howard  v.  Providence,  6  R.  I.  514. 

Wisconsin. —  Neilson  v.  Chicago, 
etc.,  Ry.  Co.,  58  Wis.  516,  17  N.  W. 
310. 

56.  Chicago,  etc.,  Electric  R.  R. 
Co.  v.  Mawman,  206  111.  182,  69 
N.  E.  66;  Whitman  v.  Boston  & 
Maine  R.  R.,  7  Allen  (Mass.)  313; 
Benton  v.  Brookline,  151  Mass;  250, 
23  N.  E.  846 ;  Muskeget  Island  Club 
v.  Nantucket,  185  Mass.  303,  70  N  E 
61. 
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recognized  that  it  would  be  unfortunate  if  the  discretion 
was  not  exercised  in  the  same  way  under  the  same  circum- 
stances,57 so  that  the  ruling  of  a  trial  court  which  has  not 
been  set  aside  by  a  higher  court  is  of  value  as  a  precedent 
in  similar  cases. 

The  trial  court  may  in  its  discretion  limit  the  number  of 
expert  witnesses  on  either  side,  and  if  this  discretion  be 
exercised  within  reason,  the  appellate  court  will  not  treat 
such  limitation  as  ground  for  new  trial.58  No  fixed  rule 
can  be  laid  down  as  to  a  reasonable  number  of  experts; 
much  depends  upon  the  importance  of  the  case  and  the 
difficulty  and  complexity  of  the  question  involved.  The 
features  upon  which  value  depended  or  on  account  of  which 
damage  was  claimed  might  be  composed  of  many  elements, 
and  one  witness  might  be  qualified  on  one  element  and 
another  witness  on  another.  But  even  when  the  evidence  of 
all  the  witnesses  is  directed  to  the  same  point,  the  limita- 
tion should  be  imposed  before  any  of  the  expert  testimony 
has  been  offered;  for  if  the  court,  after  a  certain  number 
of  experts  have  testified  on  one  side,  refuses  to  allow  any 
more  to  be  put  on  the  stand  by  the  same  party,  it  may  do 
that  party  an  injustice,  since  counsel  may  have  reserved 
his  best  witnesses  to  conclude  his  case;  or,  on  the  other 
hand,  the  court  may  be  understood  by  the  jury  to  have 
made  the  ruling  because  the  party  offering  the  witnesses 
had  established  his  point,  and  may  thus  indirectly  express 
its  opinion  on  the  weight  of  the  evidence.59  When  the  court 
has  limited  the  number  of  experts,  a  party  who  has  used 
his  full  quota  cannot  on  cross-examination  get  opinion 

57.  Sargent     v.     Merrimac,     196         New  York. —  Sixth  Ave.  R.  R.  Co. 
171,    175,    81   N.    B.   970,    11       v.  Metropolitan  El.  R.  R.  Co.,  138 


L.  R.  A.    (N.  S.)   996,  124  Am.  St.  N.  Y.  548,  34  N.  E.  400. 

Rep.  528.  Tennessee. —  Powers  v.  McKenzie, 

58.  Indiana.—  Union   R.    R.,    etc.,  90  Tenn.  167,  182,  16  S.  W.  559. 

Co.  v.  Moore,  80  Ind.  458.  Washington.—  Swope    v.    Seattle, 

Iowa.—  Preston  v.  Cedar  Rapids,  36  Wash.  113,  78  Pac.  607 ;  Manhat- 

95  Iowa  71,  63  N.  W.  577.  tan  Building  Co.  v.  Seattle,  52  Wash. 

Massachusetts.— White  v.  Boston,  226,  100  Pac.  330. 

186  Mass.  65,  71  N.  E.  75.  59.  St.  Louis,  etc.,  R.   R.  Co.  v. 

Michigan. —  Fraser  v.  Jehnison,  42  Aubuchon,   199  Mo.   352,   97   S.   W. 

Mich.  206,  3  N.  W.  882.  867,  9  L.  R.  A.  (N.  S.)  426,  116  Am. 

Minnesota. —  Sheldon    v.     Minne-  St.  Rep.  499,  8  Ann.  Cae.  822. 
apolis,  etc.,  Ry.  Co.,  29  Minn.  318, 
13  N.  W.  134. 
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evidence  from  a  witness  who  has  testified  solely  as  to 
facts;60  but  the  refusal  of  the  court  to  allow  a  party  who 
has  called  his  allotted  number  of  witnesses  in  putting  in 
his  case  to  offer  a  new  witness  in  rebuttal  of  evidence 
brought  out  by  the  other  party  is  unwarranted;61  and  in 
general  it  may  be  said  that  any  arbitrary  or  unreasonable 
use  by  the.  trial  court  of  its  power  to  limit  the  number  of 
witnesses  may  be  a  cause  for  reversal  by  the  appellate 
court.62 


§  453.  Examination  and  Cross  Examination  of  Experts. 

A  witness  duly  qualified  to  state  to  the  jury  his  opinion 
of  the  value  of  a  parcel  of  land  may  either  state  what  he 
considers  to  be  the  value  of  the  entire  parcel,  or  he  may 
Estimate  its  value  per  acre,  or  square  foot  or  other  unit  of 
measurement,  and  leave  the  dimensions  of  the  parcel  and 
amount  of  land  contained  therein  to  be  established  by  other 
evidence.63  A  witness  who  has  given  his  opinion  as  to 
value  may  state  the  reasons  for  his  opinion,64  and  he  may 
of  course  state  as  such  reasons  any  circumstances  which  he 
would  be  allowed  to  give  in  evidence  as  independent  facts ; 
but  he  cannot  under  the  guise  of  fortifying  his  opinion 
state  to  the  jury  any  facts  which,  either  because  the  facts 
themselves  are  not  relevant  or  because  his  knowledge  of 

60.  White  v.  Boston,  186  Mass.  65,  of  Chicago,  177  111.  626,  52  N.  E. 
71  N.  E.  75.  If  after  the  owner  has  855 ;  Pingery  v.  Cherokee,  etc.,  R.  R. 
used  his  full  quota  of  experts  he  Co.,  78  Iowa  438,  43  N.  W.  285; 
may  then  take  the  stand  himself  and  Lawton  Rapid  Transit  Ry.  Co.  v. 
state  his  opinion  as  to  value,  this  Lawton,  31  Okla.  458,  122  Pac.  212. 
privilege  will  not  be  extended  to  a  '  64.  Illinois. —  Chicago,  etc.,  R.  R. 
stockholder  in  the  corporation  which  Co.  v.  Cicero,  154  111.  656,  39  N.  E. 
owns      the     property.      Manhattan  574. 

Building  Co.   v.   Seattle,   52   Wash.  Indiana.—  New  Jersey,  etc.,  R.  R. 

226,  100  Pac.  330.  Co.  v.  Tutt,  168  Ind.  205,  80  N.  E. 

61.  West    Skokie    Drainage    Dis-      420. 

trict    v.    Dawson,    243    111.    175,   90  Iowa.— McClean  v.  Chicago,  etc., 

N.  E.  377,  17  Ann.  Cas.  776.  Ry.  Co.,  67  Iowa  568,  25  N.  W.  782. 

62.  West  Skokie  Drainage  Dis-  Massachusetts. —  Sexton  v.  North 
trict  v.  Dawson,  243  111.  175,  90  Bridgewater,  116  Mass.  200;  Haw- 
N.  E.  377,  17  Ann.  Cas.  776;  St.  kins  v.  Fall  River,  119  Mass.  94; 
Louis,  etc.,  R.  R.  Co.  v.  Aubuchon,  Williams  v.  Taunton,  129  Mass.  34 ; 
199  Mo.  352,  97  S.  W.  867,  9  L.  R.  A.  Roberts  v.  Boston,  149  Mass.  3>46,  21 
(N.  S.)   426,  116  Am.  St.  Rep.  499,  N.  E.  668. 

8  Ann.  Cas.  822.  Pennsylvania. —  Shaffer   v.   Reyn- 

63.  Schuster  v.  Sanitary  District      oldsville,  44  Pa.  Super.  Ct  1. 
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the  facts  is  entirely  based  on  hearsay,  are  themselves  inad- 
missible.65 A  "witness  cannot  state  his  opinion  of  the  value 
of  neighboring  land.06  If  the  price  at  which  such  land 
was  sold  is  in  evidence  and  bears  against  his  own  conten- 
tion, he  may,  within  reasonable  limits,  point  out  the  differ- 
ence between  the  two  lots,  but  he  cannot  state  his  opinion 
upon  the  effect  of  the  differing  features  or  upon  the  ele- 
ments of  value  of  the  two  lots.67  The  rule  is  strict ;  if  the 
jury  is  to  be  aided  by  evidence  in  regard  to  property  simi- 
larly situated,  it  must  be  by  facts  and  not  by  opinions.68 

The  scope  of  the  cross-examination  of  experts  and  other 
witnesses  who  have  testified  to  value  in  land  damage  cases 
is  very  broad,  since  cross-examination  is  often  the  only 
protection  of  the  opposing  party  against  the  unwarranted 
estimates  that  a  certain  class  of  mercenary  experts  is  wont 
to  indulge  in.69  A  witness  may  be  asked  on  cross-examina- 
tion any  facts  which  would  be  admissible  on  direct  examina- 
tion,70 but  evidence  which  would  not  be  admissible  if  offered 


65.  Central  Pacific  R.  R.  Co.  v. 
Pearson,  35  Cal.  247;  Central  Rail- 
road &  Banking  Co.  v.  Skellie,  86 
Ga.  686,  693,  694 ;  National  Bank  of 
Commerce  v.  New  Bedford,  175 
Mass.  257,  261,  56  N.  E.  288 ;  Smith 
v.  North  Carolina  R.  R.  Co.,  68  N.  C. 
107,  116. 

66.  Kansas. —  Kansas  City,  etc..  R. 
R.  Co.  v.  Vickroy,  46  Kan.  248,  26 
Pac.  698. 

Massachusetts. —  Wyman  v.  Lex- 
ington, etc.,  R.  R.  Co.,  13  Met.  316 ; 
Rand  v.  Newton,  6  Allen  38;  Rob- 
erts v.  Boston,  149  Mass.  364,  21 
N.  B.  668;  Haven  v.  Essex  County 
Commissioners,  155  Mass.  467,  29 
N.  B.  1083;  Beale  v.  Boston,  166 
Mass.  53,  43  N.  E.  1029. 

North  Carolina.  —  Bruner  v. 
Threadgill,  88  N.  C.  361. 

Pennsylvania. —  Brown  v.  Scran- 
ton,  231  Pa.  593,  80  Atl.  1113. 

Contra,  Stolze  v.  Manitowoc  Ter- 
minal Co.,  100  Wis.  208,  75  N.  W. 
987.  Of  course  in  the  states  in 
which  evidence  of  actual  sales  of 
similar  land  is  inadmissible  (infra, 
§  455)  a  fortiori  opinion  evidence  of 
the  value  of  such  land  is  rejected. 
On  the  other  hand  an  expert  may 


base  his  opinion  of  the  value  of  the 
land  taken  upon  an  opinion  he  has 
acquired  of  the  value  of  similar 
land.  Jarvis  v.  Purman,  25  Hun 
(N.  T.)  391;  Morrison  v.  Watson, 
101  N.  C.  332,  73  S.  E.  795, 1 L.  R.  A. 
833 ;  Brown  v.  Corey,  43  Pa.  495. 

67.  Lyman  v.  Boston,  164  Mass.  99, 
41  N.  E.  127 ;  Old  Colony  R.  R.  Co. 
v.  Robinson  Co.,  176  Mass.  387,  57 
N.  B.  670 ;  Cole  v.  Boston,  181  Mass. 
374,  63  N.  E.  1061. 

68.  Old  Colony  R.  R.  Co.  v.  Rob- 
inson Co.,  176  Mass.  387,  57  N.  E. 
670. 

69.  Thus  in  Little  Rock  Junction 
R.  R.  Co.  v.  Woodruff,  49  Ark.  381, 
5  S.  W.  792,  4  Am.  St.  Rep.  51,  it 
was  said  that  a  cross-examining 
counsel  will  be  regarded  as  entitled 
to  make  any  inquiry  which  an  indi- 
vidual about  to  buy  would  feel  it  in 
his  interest  to  make. 

70.  Thus  he  may  be  asked  what 
was  paid  for  the  property,  if  it  was 
recently  bought,  Brown  v.  Calumet, 
etc.,  River  R.  R.  Co.,  125  111.  600, 
18  N.  E.  283;  Edmands  v.  Boston, 
108  Mass.  535 ;  Cobb  v.  Boston,  109 
Mass.  438;  Dorrity  v.  Russell,  7 
Bosw.  (N.  Y.)  539,  or  what  it  sold, 
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on  direct  examination  cannot  be  introduced  upon  the  cross- 
examination  of  a  hostile  witness  as  independent  proof  of 
the  facts  stated.71  A  witness  who  has  given  an  opinion  of 
value  may  however,  in  the  discretion  of  the  court,  be  asked 
questions  on  cross-examination,  for  the  purpose  of  testing 
his  opinion,  which  would  be  improper  upon  direct  exami- 
nation. He  may,  for  example,  be  asked  how  far  certain 
assumed  facts  would  modify  his  judgment,72  or  be  required 
to  state  his  opinion  as  to  the  value  of  similar  lands 
in  the  neighborhood,73  or,  in  states  which  do  not  allow 
the  sale  of  similar  lands  to  be  introduced  as  evidence 
of  value,  he  may  be  questioned  upon  cross-examina- 
tion in  regard  to  such  sales.74  His  answers  are  not 
however  evidence  of  the  facts  stated,  and  at  best  merely 
nullify  his  testimony;  and  when  a  witness  has  given 
no  opinion  of  value  on  direct  examination  he  cannot  be 
cross-examined  in  this  way.75  The  opinion  of  a  witness 
may  be  impeached  by  showing  that  his  acts  are  inconsistent 
with  his  words,  as  for  example  by  showing  that  he  has 
offered  the  same  or  similar  property  for  sale  at  a  price 
far  different  from  what  he  now  says  it  is  Worth,76  or  he 
may  be  asked  whether  he  has  not  made  inconsistent  state- 
ments upon  the  same  point  upon  other  occasions.77    Should 

Whitman  v.  Boston  &  Maine  R.  R.,  101    Mass.    173 ;    Haven    v.    Essex 

7  Allen  (Mass.)  313,  or  rented  for,  County    Commissioners,    155    Mass. 

Edmands  v.  Boston,  108  Mass.  535,  467,  39  N.  E.  1083 ;  Buck  v.  Boston, 

after  the  taking,  or  he  may  be  asked  165  Mass.  509,  43  N.  E.  496;  Man- 

the  price  paid  for  similar  lands  at  or  ning  v.  Lowell,   173   Mass.   100,   53 

about  the  time  of  the  taking,  Snouf-  N.    E.    160 ;    Cassidy    v.    Common- 

fer  v.  Chicago,  etc.,  R.  R.  Co.,  105  wealth,  173  Mass.  533,  54  N.  E.  249. 

Iowa  681,  75  N.  W.  501,  or  the  in-  74.  Infra,  §  455. 

crease     or    diminution    of    rental  75.  Roberts  v.  Boston,  149  Mass. 

values,  Minnesota  Belt  Line  R.  R.  346,  21  N.  E.  668. 

Co.  v.  Gluck,  45  Minn.  463,  48  N.  W.  76.  Springer  v.   Chicago,   135  111. 

194.  552,  26  N.  E.  514;  Pierce  v.  Boston, 

71.  Rand  v.  Newton,  6  Allen  164  Mass.  92,  41  N.  E.  227 ;  Cotton 
(Mass.)  38.  V.    Boston    Elevated    Ry.    Co.,    191 

72.  Sherman  Gas  &  Electric  Co.  v.  Mass.  103,  77  N.  E.  698,  4  St.  Ry. 
Belden  (Tex.  Civ.  App.),  115  S.  W.  Rep.  480;  Springfield  v.  Schmook,  68 
897.  Mo.  394.     As  to  inconsistent  action 

73.  Brown  v.  Worcester,  13  Gray  by  board  of  which  he  was  a  men- 
(Mass.)    31;    Rand    v.    Newton,    6  ber,  see  infra,  §  458. 

Allen  (Mass.)  38.    He  cannot  how-  77.  Cassidy  v.  Commonwealth,  173 

ever  be  compelled  to  testify  either  Mass.  533,  54  N.  E.  249.    As  to  in- 

as  to  opinions  or  facts  concerning  consistent  statements  to  assessors, 

distant     or     dissimilarly     situated  see  infra,  §  458. 
lands.     Swan  v.  Middlesex  County, 
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the  fact  stated  be  material,  and  should  the  witness,  after 
having  been  afforded  a  reasonable  opportunity  for  explana- 
tion, deny  the  making  of  the  statement  mentioned,  the  fact 
may  be  proved  by  other  witnesses  at  a  later  stage.78 

An  expert  called  by  one.  party  may  be  cross-examined  as 
to  his  opinion  by  the  other  party  and  may  be  required  to 
refresh  his  memory  from  a  paper  that  he  has  written  out 
and  has  with  him,  but  he  cannot  be  compelled  to  study  the 
case  or  to  perform  labor  in  order  to  qualify  him  to  express 
an  opinion.79  The  extent  to  which  cross-examination  will 
be  permitted  is  largely  in  the  discretion  of  the  trial  court, 
and  the  rulings  of  the  court  upon  this  point  are  not  subject 
to  exception  unless  wholly  arbitrary  and  unreasonable.80 

§  454.  Sales  of  and  Offers  for  the  Property  itself. 

When  a  parcel  of  land  is  taken  by  eminent  domain,  the 
price  which  the  owner  paid  for  it  when  he  acquired  it  is 
one  of  the  most  important  pieces  of  evidence  in  determining 
its  present  value,  provided  the  sale  was  recent,  and  was  a 
voluntary  transaction  between  parties  each  of  whom  was 
capable  and  desirous  of  protecting  his  own  interests,  and 
no  change  in  conditions  or  marked  fluctuation  in  values 
has  occurred  since  the  sale.  A  price  paid  under  such  con- 
ditions is  a  circumstance  which  a  prospective  purchaser 
would  seriously  consider  in  determining  what  he  himself 
should  pay  for  the  property;  as  evidence  before  a  jury  it 
consumes  little  time  in  introduction  and  raises  few  collat- 
eral issues,  so  that  every  argument  is  in  favor  of  its  admis- 
sibility. As  it  is  very  rare,  that  a  corporation  seeking  to 
condemn  land  is  unwilling  to  give  the  owner  what  he  paid 
for  it,  such  evidence  is  almost  always  introduced  by  the 
condemning  party,  and  is  generally  held  admissible,  either 
as  independent  evidence  of  value  or  to  contradict  or  rebut 
the  owner's  contention  that  his  property  was  now  worth  a 
much  larger  sum.81    If  however  the  sale  took  place  several 

78.  Chamberlayne,  Evidence,  Seattle,  etc.,  R.  R.  Co.  v.  Gilchrist, 
§  2171  h.  4  Wash.  509,  30  Pac.  738. 

79.  Stevens  v.  Worcester,  196  81.  Arkansas.—  St.  Louis,  etc.,  R. 
Mass.  45,  81  N.  B.  907.  R  Co.  v.  Smith,  42  Ark.  265. 

80.  Rand  v.  Newton,  6  Allen  Georgia.-^-  Southern  R.  R.  Co.  v. 
(Mass.)  .38;  Cassidy  v.  Common-  Williams,  113  Ga.  335,  38  S.  E.  774. 
wealth,  173  Mass.  533,  54  N.  E.  249 ;  Illinois.— Chicago,  etc.,  R.  R.  Co. 
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years  before  the  taking,  evidence  of  the  price  paid  is  not 
admissible.82  Such  evidence,  however  even  if  the  sale  took 
place  very  near,  the  taking  in  point  of  time,  is  not  con- 
clusive,83 and  is  merely  one  piece  of  evidence  to  be  consid- 
ered with  all  the  evidence  in  the  case,  and  subject  to  the 
explanations  which  the  owner  may  give  of  the  reasons 
which  enabled  him  to  make  the  purchase  at  such  a  figure,. 


v.  Heidenreich,  254  111.  231,  98  N.  E. 
567,  Ann.  Cas.  1913  C  266. 

Iowa. — Swanson  v.  Keokuk,  etc.. 
R.  R.  Co.,  116  Iowa  304,  89  N.  W. 
1088. 

Maine. —  Kennebec  Water  District 
v.  Waterville,  97  Me.  185,  54  Atl.  6, 
60  L.  R.  A.  856. 

Maryland. —  Baltimore  v.  Smith, 
etc.,  Brick  Co.,  80  Md.  458,  31  Atl. 
423. 

Massachusetts. —  Ham  v.  Salem, 
100  Mass.  350 ;  Manning  'v.  Lowell, 
173  Mass.  100,  104,  53  N.  E.  160; 
Peabody  v.  New  York,  etc.,  R.  R. 
Co.,  187  Mass.  489,  73  N.  E.  649. 

"New  Hampshire. — March  v.  Ports- 
mouth, etc.,  R.  R.  Co.,  19  N.  H.  372. 

New  York. —  Hangen  v.  Hache- 
meister,  114  N.  Y.  566,  21  N.  E. 
1046,  5  L.  R.  A.  137,  11  Am.  St.  Rep. 
691 ;  In  re  Block  Bounded  by  Avenue 
A,  66  Misc.  488,  122  N.  Y.  Supp.  321. 

Pennsylvania. —  Rea  v.  Pittsburg, 
etc.,  R.  R.  Co.,  229  Pa.  106,  78  Atl. 
73,  140  Am.  St.  Rep.  721. 

Tennessee. —  Humphreys  v.  Holt- 
singer,  3  Sneed  228. 

Vermont. —  Rawson  v.  Prior,  57 
Vt  612. 

Washington. —  State  v.  Spokane 
County  Court,  55  Wash.  64,  104  Pac. 
148. 

West  Virginia. — Guyandot  Valley 
By.  Co.  v.  Buskirk,  57  W.  Va.  417, 
50  S.  E.  521,  110  Am.  St  Rep.  785. 

Wyoming. —  Johnson  v.  McMullin, 
3  Wyo.  237,  21  Pac.  701,  4  L.  R.  A. 
670. 

Contra,  Anderson  v.  Knox,  20  Ala. 
156.  In  Suburban  Land  Co.  v.  Ar- 
lington, 219  Mass.  539,  107  N.  E. 
432,  the  price  paid  at  a  sale  pre- 
vious to  that  by  which  the  owner  at 


t*he  time  of  the  taking  acquired  title 
was  held  admissible  in  the  discre- 
tion of  the  trial  court. 

82.  Colorado. —  Denver,  etc.,  R.  R. 
Co.  v.  Schmitt,  11  Colo.  56,  16  Pac 
842  (7  years). 

Illinois. —  Illinois  Central  R.  R, 
Co.  v.  Stewart,  265  111.  35,  106  N.  E. 
512  (16  years,  excluded,  although 
evidence  was  offered  that  there  had 
been  no  change) . 

Massachusetts.-^ —  Palmer  Co.  v. 
Ferrill,  17  Pick.' 58    (9  years). 

Neoraslca. —  Dietrich  v.  Lincoln,, 
eta,  R.  R.  Co.,  12  Nebr.  225,  10 
N.  W.  718    (3  years). 

Oregon. —  Oregon  R.  R.  &  Nav. 
Co.  v.  Eastlack,  54  Ore.  196,  102 
Pac.  1011,  20  Ann.  Cas.  692  (12  to- 
15  years). 

Pennsylvania. —  Davis  v.  Pennsyl- 
vania R.  R.  Co.,  215  Pa.  581,  64  Atl. 
774,  7  Ann.  Cas.  581   (17  years). 

Washington. — G ray's  Harbor 
Boom  Co.  v.  .Lownsdale,  54  Wash. 
83,  102  Pac.  1041. 

In  Whitman  v.  Boston  &  Maine 
Railroad,  7  Allen  (Mass.)  313,  an 
owner,  part  of  whose  land  hacL 
been  taken  in  1844,  was  allowed, 
to  be  asked  on  cross-examination 
in  proceedings  to  assess  compensa- 
tion, for  what  he  had  sold  the 
rest  in  1861.  The  land  was  in  a 
growing  city  and  was  appreciating* 
in  value,  so  the  evidence  might 
strongly  tend  to  contradict  his  testi- 
mony. Of  course  such  a  long  inter- 
val between  the  taking  and  the  trial 
is  unusual. 

83.  St.  Louis,  etc.,  R.  R.  Co.  v. 
Smith,  42  Ark.  265;  Omaha  South- 
ern By.  Co.  v.  Todd,  39  Nebr.  818, 
58  N.  W.  289. 
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so  far  as  the  jury  may  think  they  are  entitled  to  weight.84 
If  the  sale  was  not  a  single  transaction,  and  the  payment 
was  not  in  money,  additional  difficulties  are  encountered, 
hut  they  are  not  necessarily  insuperable.  If  the  land  in 
question  was  acquired  by  an  exchange  for  other  property, 
the  value  of  the  property  given  in  exchange  may  be  shown.85 
If  however  the  land  was  bought  with  other  parcels  for  a 
lump  sum,  or  was  paid  for  in  part  by  goods  taken  in  trade, 
evidence  of  the  price  paid  is  not  admissible  without  other 
explanation  than  mere  evidence  of  the  value  of  the  other 
parcels  or  the  goods,  since  other  elements  may  have  entered 
into  the  transaction.86 

An  offer  to  purchase  the  land  at  a  certain  price,  made  by 
the  party  which  subsequently  took  it  by  eminent  domain, 
is  inadmissible  to  show  market  value.87  It  does  not  pre- 
suppose a  willing  seller  and  a  willing  buyer,  but  is  based 
upon  the  price  which  a  corporation,  intending  to  take  the 
land  at  all  events,  is  willing  to  pay  to  avoid  the  expense  of 
litigation  and  the  chance  of  an  excessive  verdict  from  an 
unsympathetic  jury.  An  offer  made  by  a  private  party 
encounters  none  of  these  objections,  and,  in  determining 
value  outside  of  judicial  proceedings,  the  fact  that  an 
owner  had  received  and  rejected  an  offer  of  a  certain  sum 
would  doubtless  be  looked  upon  as  material.  Nevertheless, 
it  is  felt  by  some  courts  that  evidence  of  offers  should  not 
be  received.     It  is,  at  most,  a  species  of  indirect  evidence 

84.  St.  Louis,  etc.,  R.  R.  Co.  v.  86.  Lanquist  v.  Chicago,  200  111. 
Smith,  42  Ark.  265 ;  Manning  v.  69,  65  N.  E.  681 ;  Sverven  v.  Thomp- 
Lowell,  173  Mass.  100,  53  N.  E.  160.  son,  110  Minn.  484,  126  N.  W.  131 ; 
When  the  owner  himself  offers  evi-  Wells  v.  Kelsey,  15  Abb.  Pr.  (N.  Y.) 
dence  of  the  price  he  paid,  it  is  not  53. 

competent  for  him  to  show  that  both  87.  Georgia. —  Darien,  etc.,  R.  R. 

he  and  the  vendor  thought  the  land  Co.  v.  McKay,  132  Ga.  672,  64  S.  E. 

was  of  less  area  than  it  proved  to  785. 

be,  and  thus  the  intended  price  per  Massachusetts. —  Upton   v.    South 

square  fo*ot  was  higher  than  it  actu-  Reading  Branch  R.  R.  Co.,  8  Cush. 

ally  was,  when  it  does  not  appear  600;    Fowler  .v.    Middlesex    County 

that  any  proceedings  had  been  insti-  Commissioners,  6  Allen  92 ;  Drury  v. 

tuted  to  set  aside  the  sale  on  the  Midland  R.  R.  Co.,  127  Mass.  571. 

ground  of  mutual  mistake.     White  Missouri — St.   Louis,  etc.,   R.  R. 

v.  Boston,  186  Mass.  65,  71  N.  E.  75.  Co.  v.  Eby,  152  Mo.  606,  54  S.  W. 

85.  Lovejoy  v.  Isbell,  73  Conn.  368,  472. 
47  Atl.  682 ;  Carr  v.  Moore,  41  N.  H. 

131. 
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of  the  person  making  such  offer  as  to  the  value  of  the  land. 
He  may  have  so  slight  a  knowledge  on  the  subject  as  to 
render  his  opinion  of  no  value.  Oral  and  not  binding 
offers  are  so  easily  made  and  refused  in  a  mere  passing 
conversation,  and  under  circumstances  involving  no 
responsibility  on  either  side,  as  to  cast  no  light  upon  the 
question  of  value,  and  they  are  unsatisfactory,  easy  of 
fabrication  and  even  dangerous.  While  all  these  objections 
might  not  apply  in  every  case  it  is  thought  best  by  most 
courts  to  reject  evidence  of  offers  altogether.88  On  the 
other  hand  it  is  held  in  some  jurisdictions  that  offers  to 
purchase  the  land  in  question,  made  in  good  faith,  within  a 
reasonable  time  and  with  intention  and  ability  to  carry  out 
the  transaction  if  the  offer  is  accepted,  are  admissible  as 
independent  evidence  of  value.89  Even  in  a  jurisdiction 
in  which  evidence  of  offers  is  rejected,  evidence  of  the  price 
fixed  in  a  contract  for  the  sale  of  the  property  taken,  make 
in  good  faith,  is  admissible  ;90  and  evidence  of  an  attempted 


88.  United  States.  —  Sharpe  v. 
United  States,  191  U.  S.  341,  48 
L.  ed.  211,  affirming  50  C.  C.  A.  597, 
112  Fed.  893,  57  L.  R.  A.  932. 

Alabama. — Tennessee,  etc.,  R.  R. 
Co.  v.  State,  141  Ala.  103,  37  So. 
433;  Southern  Ry.  Co.  v.  Parnell, 
142  Ala.  146,  37  So.  925. 

California. —  Central  Pacific  R.  R. 
Co.  v.  Pearson,  35  Cal.  247,  262. 

Kansas. —  St.  Joseph,  etc.,  R.  R. 
Co.  v.  Orr,  8  Kan.  419. 

Maryland. —  Horner  v.  Beasley, 
105  Md.  193,  65  Atl.  820. 

Massachusetts. —  Dickenson  v. 
Fitchburg,  13  Gray  546 ;  Peirson  v. 
Boston  Elevated  Ry.  Co.,  191  Mass. 
223,  7,7  N.  E.  769,  4  St  Ry.  Rep.  478. 

Michigan. —  Perkins  v.  People,  27 
Mich.  386. 

Mississippi. —  Louisville,  etc.,  R. 
R.  Co.  v.  Ryan,  64  Miss.  399,  8  So. 
173. 

New  York. —  Hine  v.  Manhattan 
R.  R.  Co.,  132  N.  Y.  477,  30  N.  E. 
985,  15  L.  R.  A.  591 ;  In  re  Crotona 
Park,  142  App.  Dlv.  665,  127  N.  Y. 
Supp.  379. 

Oklahoma. —  Blincoe  v.  Choctaw, 
etc,  R.  R.  Co.,  1?  Okla.  286,  83  Pac. 


903,  4  L.  R.  A.  (N.  S.)  890,  8  Ann. 
Cas.   689. 

Pennsylvania. — Pennsylvania,  etc., 
R.  R.  Co.  v.  Cleary,  125  Pa.  442,  17 
Atl.  468,  11  Am.  St.  Rep.  913. 

Tennessee. —  Vaulx  v.  Tennessee 
Central  R.  R.  Co.,  120  Tenn.  316,  108 
S.  W.  1142. 

Washington. —  Chicago,  etc.,  Ry. 
Co.  v.  True,  62  Wash.  646,  114  Pac. 
515. 

Wisconsin.  —  Watson  v.  Mil- 
waukee,  etc.,  R.  R.  Co.,  57  Wis.  332, 
15  N.  W.  468. 

89.  California. —  Muller  v.  South- 
ern Pacific  Branch  R.  R.  Co.,  83  Cal. 
240,  23  Pac.  265. 

Illinois. — ■  Chicago  v.  Lehmann, 
262  111.  468,  104  N.  E.  829. 

Iowa.  —  Faust  v.  Hosford,  119 
Iowa  97,  93  N.  W.  58. 

Nevada. —  State  v.  Nevada  Central 
R.  R.  Co.,  21  Nev.  186,  81  Pac.  99. 

Tennessee. —  Cottrell  v.  Rogers,  99 
Tenn.  488,  42  S.  W.  445. 

West  Virginia. — Fox  v.  Baltimore, 
etc.,  R.  R.  Co.,  34  W.  Va.  466,  12 
S.  E.  757. 

90.  In  re  Hamilton  Place,  67  Misc 
(N.  Y.)    191,   122  N.  Y.   Supp.  600. 
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sale  of  the  property  at  a  certain  price,  made  after  the  tak- 
ing, but  when  the  parties  were  unaware  that  the  land  had 
been  taken,  and  which  would  have  been  effective  but  for 
the  taking,  has  also  been  held  admissible.91 

An  offer  by  the  owner,  made  at  or  about  the  time  of  the 
taking,  to  sell  the  land  for  a  less  price  than  he  now  con- 
tends that  it  is  worth  is  competent  against  him,92  not  as  an 
admission  against  interest,  but  to  contradict  his  present 
contention.  An  offer  by  a  former  owner  is  consequently 
not  admissible  against  the  present  owner.93  An  offer,  to 
be  admissible,  must  be  made  for  the  purposes  of  a  volun- 
tary sale.  An  offer  to  a  corporation  about  to  take  the 
property  by  eminent  domain,  or  a  proposal  made  for  the 
purpose  of  agreeing  upon  the  compensation  after  condem- 
nation proceedings  have  been  instituted,  is  inadmissible, 
for  the  reason  that  an  offer  made  to  avoid  controversy  and 
to  save  the  expense  of  vexatious  litigation  is  not  a  fair  test 
of  market  value.94 


91.  Manning  v.  Lowell,  173  Mass. 
100,  104,  53  N.  B.  160. 

92.  Connecticut.  —  Bosenstein  v. 
Fairhaven,  etc.,  B.  B.  Co.,  78  Conn. 
29,  60  Atl.  1061. 

Illinois. — Springer  v.  Chicago,  135 
111.  552,  26  N.  E.  514,  12  L.  B.  A. 
609. 

Kansas. —  Ottawa,  etc.,  B.  B.  Co. 
v.  Adolph,  41  Kan.  600. 

Kentucky.  —  Kentucky,  etc., 
Bridge  Co.  v.  Held,  16  Ky.  Law  Bep. 
160. 

Michigan. — Grand  Bapids  v.  Luce, 
92  Mich.  92,  52  N.  W.  635. 

New  York. —  In  re  Simmons,  68 
Misc.  65,  124  N.  T.  Supp.  744. 

Oklahoma. — Wichita  Falls,  etc., 
By.  Co.  v.  Holloman,  28  Okla.  419, 
114  Pac.  700,  Ann.  Cas.  1912  D  287. 

Pennsylvania. — Bast  Brandywine, 
etc.,  R.  B.  Co.  v.  Ranck,  78  Pa.  454. 

Virginia. —  Daniels  v.  Conrad,  4 
Leigh  401. 

Wisconsin.-—  Maxon  v.  Gates,  136 
Wis.  270,  116  N.  W.  758. 

An  offer,  to  convey  the  property 
gratuitously  for  the  use  for  which 


it  was  taken  is  admissible  against 
the  owner.  Brown  v.  Worcester,  13 
Gray  (Mass.)  31,  36;  but  not  an 
offer  of  such  character  by  an  officer 
of  a  corporation  owning  the  land  in 
the  absence  of  evidence  that  he  was 
duly  authorized.  Newburyport  In- 
stitution for  Savings  v.  Brookllne, 
220  Mass.  300,  107  N.  E.  938. 

93.  In  re  Simmons,  68  Misc. 
(N.  T.)  65,  124  N.  Y.  Supp.  744; 
O'Brien  v.  Schenley,  etc.,  B.  B.  Co., 
194  Pa.  336,  45  Atl.  89.  i 

94.  Georgia. —  Darien,  etc.,  B.  E. 
Co.  v.  McKay,  132  Ga.  672,  64  S.  E. 
785. 

Indiana. — Indianapolis,  etc.,  Trac- 
tion Co.  v.  Wiles,  174  Ind.  236,  91 
N.  B.  161,  729. 

Missouri.  —  Metropolitan  St.  B. 
B.  Co.  v.  Walsh,  197  Mo.  392,  94 
S.  W.  860. 

Pennsylvania.—  Houston  v.  West- 
ern Washington  B.  E.  Co.,  204  Pa. 
324,  54  Atl.  166;  Kaufman  v.  Pitts- 
burg, etc.,  B.  B.  Co.,  210  Pa.  440, 
60  Atl.  2. 
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§  455.  Sales  of  Similar  Lands. 

Upon  the  question  whether  the  price  paid  at  voluntary 
sales  of  land  similar  to  that  taken  at  or  about  the  time  of 
the  taking  is  admissible  as  independent  evidence  of  the 
value  of  the  land  taken  there  is  a  conflict  of  authority.  It 
is  held  in  most  jurisdictions  that  such  evidence  is  admis- 
sible ;95  but  the  courts  of  some  of  the  most  important  states 
take  the  contrary  view.96    Such  evidence  is  capable  of 


95.  England.  —  King  v.  Murphy, 
12  Exch.  Ct.  Rep.  401. 

Arkansas. — St.  Louis,  etc.,  Ky.  Co. 
v.  Theodore  Maxfield  Co.,  94  Ark. 
135,  126  S.  W.  83,  26  L.  R.  A. 
(N.  S.)    1111. 

Georgia.  —  Flemister  v.  Central 
Georgia  Power  Co.,  140  Ga.  511,  79 
S.  E.  148. 

Illinois.  —  Culberson,  etc.,  Pro- 
vision Co.  v.  Chicago,  111  111.  651 ; 
West  Skokie  Drainage  District  v. 
Dawson,  243  111.  175,  90  N.  E.  377, 
17  Ann.  Cas.  776;  Aledo  Terminal 
Ry.  Co.  v.  Butler,  246  111.  406,  92 
N.  E.  909;  Chicago,  etc.,  R.  R.  Co. 
v.  Heidenreich,  254  111.  231,  98 
N.  E.  567,  Ann.  Cas.  1913  C  266. 

Iowa. —  Cherokee  v.  Sioux  City, 
etc.,  R.  R.  Co.,  52  Iowa  279 ;  Youtzy 
v.  Cedar  Rapids,  150  Iowa  53,  129 
N.  W.  351. 

Kentucky. —  Chicago,  etc.,  R.  R. 
Co.  v.  Rottgering,  26  Ky.  L.  Rep. 
1167,  83  S.  W.  584. 

Louisiana. —  New  Orleans  v.  Man- 
free,  111  Da.  927,  35  So.  981. 

Maine. — Norton  v.  Willis,  73  Me. 
580. 

Maryland. —  Moale  r.  Baltimore, 
5  Md.  314,  61  Am.  Dec.  276;  Balti- 
more v.  Smith,  etc.,  Brick  Co.,  80 
Md.  458,  31  Atl.  423. 

Massachusetts. — Wyman  v.  Lex- 
ington, etc.,  R.  R.  Co.,  13  Met  316 ; 
Davis  v.  Charles  River  Branch  R. 
R.  Co.,  11  Cush.  506 ;  Paine  v.  Bos- 
ton, 4  Allen  168;  Benham  v.  Dun- 
bar, 103  Mass.  365;  Sawyer  v.  Bos- 
ton, 144  Mass.  470,  11  N.  E.  711; 
Roberts  v.  Boston,  149  Mass.  346,  21 
N.  E.  668 ;  Pierce  v.  Boston,  164 
Mass.  92,  41  N.  E.  227;  Teele  v. 
Boston,  165  Mass.  88,  42  N.  E.  506 ; 
O'Malley  v.  Commonwealth,  182 
Mass.  196,  65  N.  E.  30 ;  Fourth  Na- 


tional Bank  v.  Commonwealth,  212 
Mass.  66,  98  N.  E.  686. 

Missouri. —  St.  Louis,  etc.,  R.  R. 
Co.  v.  Clark,  121  Mo.  169,  195,  25 
S.  W.  192,  906,  26  L.  R.  A.  751; 
Metropolitan  St.  Ry.  Co.  v.  Walsh, 
197  Mo.   392,  94  S.   W.   860. 

Montana. —  Sweeney  v.  Montana 
Central  R.  R.  Co.,  25  Mont  543,  65 
Pac.  912. 

New  Hampshire. —  Concord  R.  R. 
Co.  v.  Greeley,  23  N.  H.  242. 

New  Jersey. —  Laing  v.  United 
New  Jersey  R.  R.  Co.,  54  N.  J.  L. 
576,  25  Atl.  409,  33  Am.  St.  Rep. 
682;  Manda  v.  Orange,  82  N.  J.  L. 
686,  82  Atl.  869,  Ann.  Cas.  1913  D 
581. 

North  Carolina. —  Belding  v. 
Archer,  131' N.  C.  287,  315,  42  S.  E. 
800. 

Tennessee.  —  Union  Ry.  Co.  v. 
Humton,  114  Tenn.  609,  88  S.  W. 
182. 

Washington. —  Seattle,  etc.,  R.  R. 
Co.  v.  Gilchrist,  4  Wash.  509,  30 
Pac.   738. 

Wisconsin. — W ashburn  v.  Mil- 
waukee, etc.,  R.  R.  Co.,  59  Wis. 
364;  American  States  Security  Co. 
v.  Milwaukee  Northern  Ry.  Co.,  139 
Wis.  199,  120  N.  W.  844. 

96.  California.  —  Central  Pacific 
R.  R.  Co.  v.  Pearson,  55  Cal.  247, 
262. 

Georgia. —  Selma,  etc.,  R.  R.  Co. 
v.  Keith,  53  Ga.  178. 

Idaho. —  Spokane,  etc.,  R.  R.  Co. 
v.  Lieuallen,  3  Idaho  381,  29  Pac. 
854. 

Kansas. —  Kansas  City,  etc.,  R.  R. 
Co.  v.  Wiedemann,  77  Kan.  300,  94 
Pac.  146. 

Neoraslca. —  Union  Pacific  R.  R. 
Co.  v.  Stanwood,  71  Nebr.  150,  91 
N.  W.  191,  98  N.  W.  656. 
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direct  proof;  it  has  considerable  probative  value.  The 
question  whether  it  shall  be  admitted  does  not  depend 
upon  any  fundamental  principle  of  the  law  of  evidence, 
but  is  a  purely  practical  one,  depending  upon  whether 
there  is  a  net  gain  or  loss  to  the  orderly  and  expeditious 
administration  of  justice  in  land  damage  cases  by  the  use 
of  such  evidence.  It  is  argued  in  opposition  to  such  evi- 
dence that  it  introduces  a  multitude  of  collateral  issues. 
As  no  two  pieces  of  land  are  ever  exactly  alike,  the  jury, 
instead  of  devoting  its  attention  to  the  land  in  controversy, 
must  compare  it  with  the  land  the  price  of  which  is  in  evi- 
dence. It  must  decide  whether  the  lands  were  really  simi- 
lar, whether  to  believe  the  testimony  offered  in  regard  to 
its  price,  whether  the  price  was  affected  by  the  necessities 
of  the  parties,  and  whether  values  have  changed  in  the 
neighborhood  since  the  sale  was  made.  There  is  danger 
of  diverting  the  minds  of  the  jury  from  the  real  issue  by 
their  consideration  of  these  collateral  points,  of  the  waste 
of  unnecessary  time  by  the  introduction  of  them  in  court, 
and  a  possibility  of  the  jury  being  misled  by  testimony  of 
the  sale  of  land  the  resemblance  of  which  to  the  land  in 
issue  is  more  specious  than  real.97    On  the  other  hand, 

New    York. —  Re   Thompson,    127  he  says:    "A  party  may  not  estab- 

K.  Y.  463,  28  N.  B.  389,  14  L.  R.  A.  lish  the  value  of  his  land  by  show- 

52 ;  Manhattan  R.  R.  Co.  v.  Stuy  ve-  ing  what  was  paid  for  another  par- 

sant,  126  App.  Div.  848,  111  N.  Y.  eel    similarly    situated,    because    it 

Supp.  222 ;  In  re  Crotona  Park,  142  operates  to  give  to   the  agreement 

App.  Div.  665,  127  N.  Y.  Supp.  379.  of    the    grantor    and    grantee    the 

Pennsylvania.  —  East  Pennsyl-  effect  of  evidence  by  them  that  the 
vania  R.  R.  Co.  v.  Hiester,  40  Pa.  consideration  for  the  conveyance 
53 ;  Pennsylvania,  etc.,  R.  R.  Co.  v.  was  the  market  value,  without  giv- 
Bunnell,  81  Pa.  414;  Pittsburgh,  ing  to  the  opposite  party  the  benefit 
etc.,  R.  R.  Co.  v.  Patterson,  107  Pa.  of  cross-examination  to  show  that 
461 ;  Pennsylvania,  etc.,  R.  R.  Co.  one  or  both  were  mistaken.  If  some 
v.  Ziemer,  124  Pa.  560,  17  Atl.  187 ;  evidence  of  value,  then  prima  facie, 
Rea  v.  Pittsburgh,  etc.,  R.  R.  Co.,  a  case  may  be  made  out,  so  far  as 
229  Pa.  106,  78  Atl.  73,  140  Am.  St.  the  question  of  damages  is  con- 
Rep.  721;  Drexler  v.  Braddock,  238  cerned,  by  proof  of  a  single  sale, 
Pa.  376,  86  Atl.  272;  Roberts  v.  and  thus  the  agreement  of  the 
Philadelphia,  239  Pa.  339,  86  Atl.  parties  which  may  have  been 
926.  the  result  of  necessity  or  caprice 

Virginia.—  Richmond,  etc.,  R.  R.  would  be  evidence  of  the  market 

Co.  v.  Humphreys,  90  Va.  425,  18  value    of   land    similarly    situated, 

S.  E.  901.  and  become  a  standard  by  which 

97.  See  the  opinion  of  Parker,  J.,  to    measure    the    value    of    land 

in  Re  Thompson,  127  N.  Y.  463,  28  in   controversy.     This   would   lead 

N.  E.  389,  14  Ii.  R.  A.  52,  in  which  to    an    attempt    by    the    opposing 
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actual  experience  in  the  trial  of  land  damage  cases  in 
states  in  which  evidence  of  this  character  is  admitted  does 
not  show  these  objections  to  be  as  formidable  as  supposed. 
If  the  admission  of  such  evidence  is  regulated  with  reason- 
able judgment  by  the  presiding  justice,  it  throws  light  upon 
the  issue  before  the  jury  as  nothing  else  can.  Experts 
upon  one  side  or  the  other  can  say  what  they  think  the  land 
is  worth  and  still  leave  the  jury  in  doubt  as  to  which  side 
to  believe;  but  if  it  can  be  shown  that  land  of  the  same 
character  upon  the  same  street  was  sold  with  reasonable 
frequency  at  a  certain  price  per  foot  at  or  about  the  time 
of  the  taking,  there  is  something  definite  for  the  jury  to 
rely  on,  and  actual  sales  as  a  criterion  of  value  in  such  a 
case  are  almost  as  conclusive  as  the  daily  quotations  of  the 
exchange  in  the  case  of  corporate  stocks.  Of  course  cases 
in  which  values  are  so  clearly  fixed  are  not  often  brought 
to  trial,  but  it  is  an  unusual  case  in  which  no  evidence  of 
the  sales  of  neighboring  land  can  be  offered  which  will  not 
be  in  some  degree  helpful.98 

Even  in  the  states  which  reject  sales  of  similar  lands  as 
independent  evidence  of  value,  it  is  usually  held  that  on 

party  to  show: — 'first,  the  dissimi-  sarily    confusing    the   issues,    with 

larity  of  the  two  parcels  of  land ;  the  added  disadvantage  of  rendering 

and  second,  the  circumstances  sur-  preparation  for  trial  difficult." 

rounding  the  parties  which  induced  98.  See   Chicago,   etc.,   R.   R.   Co. 

the  conveyance, —  such  as  a  sale  by  v.  Rottgering,  26  Ky.  L.  Rep.  1167, 

one  in  danger  of  insolvency,  in  order  83   S.   W.   584  and   St.   Louis,   etc., 

to    realize   money    to   support   his  R.  R.  Co.  v.  Clark,  121  Mo.  169,  195, 

business,    or   a   sale   in   any   other  25  S.  W.  192,  906,  26  L.  R.  A.  751. 

emergency  which  forbids  a  grantor  99.  California. — Central  Pacific  R. 

to  wait  a  reasonable  time  for  the  R  Co.  v.  Pearson,  35  Cal.  247,  262. 

public  to  be  informed  of  the  fact  Kansas. — Kansas  City,  etc.,  R.  R. 

that  his  property  is  in  the  market;  Co.  v.  Vickroy,  46  Kan.  248,  250,  26 

or,  on  the  other  hand,  that  the  price  Pac.  698 ;  Chicago,  etc.,  R.  R.  Co.  v. 

paid  was  excessive,  and  occasioned  Stewart,  47  Kan.  704,  706,  28  Pac. 

by  the  fact  that  the  grantee  was  not  1017. 

a  resident  of  the  locality,  nor  ac-  Nebraska. —  Union   Pacific  R.  R. 

quainted  with  real  values,  and  was  Co.  v.  Stanwood,  71  Nebr.  150,  91 

thus  readily  induced  to  pay  a  sum  N.  W.  191,  98  N.  W.  656. 

far    exceeding    the    market    value.  New  York.— In  re  Thompson,  127 

Thus  each  transaction  in  real  estate  N.  X.  463,  28  N.  E.  389,  14  L.  R  A. 

claimed    to    be    similarly    situated  52. 

might  present  two  side  issues,  which  Oregon. —  Oregon   R.   R.   &  Nav. 

could  be  made   the   subject  of  as  Co.  v.  Eastlack,   54  Ore.   196,  202, 

vigorous    contention    as    the    main  102  Pac.  1011,  20  Ann.  Cas.  692,  694. 

issue,  and,  if  the  transactions  were  Pennsylvania. —  Rea  v.  Pittsburg, 

numerous,  it  would  result  in  unduly  etc.,  R.  R.  Co.,  229  Pa.  106,  78  Atl. 

prolonging  the  trial,  and  unneces-  73,  140  Am.  St  Rep.  721. 


§  456  Evidence.  1199 

the  cross-examination  of  an  expert  witness  testifying  as  to 
value,  for  the  purpose  of  testing  his  knowledge  of  the 
market  value  of  land  in  the  vicinity,  he  may  be  asked  to 
name  such  sales  of  property  and  the  prices  paid  therefor, 
as  have  come  to  his  attention."  Such  evidence  must  how- 
ever be  strictly  confined  to  the  purpose  for  which  it  is 
admitted,  and  cannot  be  used  as  affirmative  evidence  of 
value.1 

The  price  paid  for  similar  lands,  when  admitted  an  inde- 
pendent evidence  of  value,  must  be  proved  with  as  much 
formality  as  any  other  material  fact,  and  witnesses  are  not 
permitted  to  testify  in  regard  to  sales  unless  they  were 
parties  thereto,  or  were  the  brokers  who  effected  the  sale, 
or  in  some  other  manner  knew  the  price  paid  of  their  own 
knowledge,  and  not  as  a  matter  of  common  rumor,  or  from 
hearsay  only.2  Similarly,  deeds  of  neighboring  lands,  con- 
taining recitals  of  the  consideration,  are  not  admissible  as 
a  means  of  proving  the  price  paid.3 

§  456.  Forced  Sales,  Settlements  and  Offers. 

Even  in  the  states  in  which  evidence  of  sales  of  neigh- 
boring land  is  admitted,  it  is  almost  universally  held  that  a 
sale  is  not  competent  unless  it  was  voluntary  on  both  sides; 
unless,  in  other  words,  it  was  the  result  of  the  uncontrolled 
bargaining  of  a  vendor  willing  but  not  obliged  to  sell  with 
a  purchaser  willing  but  not  obliged  to  buy.  Forced  sales, 
such  as  a  sale  of  real  estate  by  an  administrator,4  or  a  sale 
upon  the  foreclosure  of  a  mortgage5  are  not  admissible, 
because  they  do  not  show  market  value.  For  the  same  rea- 
son it  is  not  competent  for  either  party  to  put  in  evidence 

1.  Schonhardt  v.  Pennsylvania  R.  which  the  owner  sold  a  similar  lot 
R.  Co.,  216  Pa.  224,  65  Atl.  543 ;  to  a  corporation  of  which  he  was  an 
Roberts  v.  Philadelphia,  239  Pa.  officer  may  be  excluded  in  the  ab- 
339,  86  Atl.  926.  sence  of  evidence  that  the  sale  was 

2.  Jeffrey  v.  Chicago,  etc.,  R.  R.  a  fair  and  open  one.  Burley  v.  Old 
Co.,  138  Wis.  1,  119  N.  W.  879,  and  Colony  R.  R.  Co.,  219  Mass.  483,  107 
see  also  supra,  §§  450,  453.  N.  E.  365. 

3.  New  Orleans  v.  Manfree,  111  5.  West  Skokie  Drainage  Dist.  v. 
La.  927,  35  So.  981;  Rose  v.  Taun-  Dawson,  243  111.  175,  90  N.  E.  377, 
ton,  119  Mass.  99.  See  however  17  Ann.  Cas.  776.  A  sale  is  not 
Sanitary  District  v.  Pearoe,  110  111.  however  inadmissible  merely  be- 
App.  592,  in  which  such  recitals  cause  part  of  the  price  was  secured 
were  held  to  constitute  prima  facie  by  a  mortgage  from  the  purchaser, 
evidence.  Fourth  National  Bank  v.  Common* 

4.  Dietrichs  v.  Lincoln,  etc.,  R.  R.  wealth,  212  Mass.  66,  98  N.  E.  686. 
Co.,   12  Nebr.   225.     The  price  at 
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the  amount  paid  by  the  condemning  party  to  the  owners  of 
neighboring  lands  taken  at  the  same  time,  and  as  part  of 
the  same  proceedings,  however  similar  they  may  be  to  that 
in  controversy,  whether  the  payment  was  made  as  the 
result  of  a  voluntary  settlement,  an  award,  or  the  verdict 
of  a  jury.6    The  rights  of  an  owner  to  recover  just  com- 


6.  United  States. —  Five  Tracts  of 
Land  v.  United  States,  41  O.  0.  A. 
580,  101  Fed.  661 ;  United  States  v. 
Beatty,  198  Fed.  284. 

California. —  Spring  Valley  Water 
Works  v.  Drinkhouse,  92  Cal.  528, 
28  Pac.  681;  San  Luis  Obispo  v. 
Brizzolara,  100  Cal.  434,  34  Pac. 
1083. 

Georgia. —  Brunswick,  etc.,  R.  R. 
Co.  v.  McLaren,  47  Ga.  546;  Gate 
City  Terminal  Co.  v.  Thrower,  136 
Ga.  456,  71  S.  E.  903. 

Idaho. —  Spokane,  etc.,  B.  B.  Co. 
v.  Lieuallen,  3  Idaho  381,  29  Pac. 
854. 

Illinois. —  Peoria  Gas,  etc.,  Co.  v. 
Peoria  Terminal  B.  B.  Co.,  146  111. 
372,  34  N.  B.  550,  21  L.  B.  A.  373 ; 
Chicago,  etc.,  R.  B.  Co.  v.  Heiden- 
reich,  254  111.  231,  98  N.  E.  567,  Ann. 
Cas.  1913  C  266;  Chicago  v.  Leh- 
man, 262  111.  468,  104  N.  E.  829 
(verdict). 

Indiana. —  Cleveland,  etc.,  B.  B. 
Co.  v.  Smith,  177  Ind.  524,  97  N.  E. 
164. 

Iowa. —  King  v.  Iowa  Midland  R. 
B.  Co.,  34  Iowa  458;  Simons  v. 
Mason  City,  etc.,  B.  B.  Co.,  128 
Iowa  139,  103  N.  W.  129. 

Maryland. —  Lake  Roland  El.  Ry. 
Co.  v.  Weir,  86  Md.  273,  37  Atl.  714. 

Massachusetts.  —  Wyman  v.  Lex- 
ington, etc.,  R.  R.  Co.,  13  Met.  316 ; 
White  v.  Fitchburg  R.  R.  Co.,  4 
Cush.  440;  Kelliher  v.  Miller,  97 
Mass.  71 ;  Presbrey  v.  Old  Colony, 
etc.,  R.  R.  Co.,  103  Mass.  1;  Fall 
River  Print  Works  v.  Fall  River, 
110  Mass.  428;  Cobb  v.  Boston,  112 
Mass.  181 ;  Donovan  v.  Springfield, 
125  Mass.  371;  Green  v.  Everett, 
179  Mass.  147,  60  N.  E.  490. 

Missouri. — Springfield  v.  Sehmoofe, 
68  Mo.  394;  Metropolitan  St.  Ry. 
Co.  v.  Walsh,  197  Mo.  392,  94  S.  W. 
860. 


Ohio. —  Cincinnati  Iron  Store  Co. 
v.  Cincinnati  Southern  R.  R.  Co.. 
29  Ohio  Cir.  Ct.  Rep.  719. 

Oregon. —  Oregon  R.  R.  &  Nav. 
Co.  v.  Eastlack,  54  Ore.  196,  102 
Pac.  1011,  20  Ann.  Cas.  692 ;  Pacific 
Ry.  &  Nav.  Co.  v.  Elmore  Packing 
Co.,  60  Ore.  534,  120  Pac.  389,  Ann. 
Cas.  1914  A  371. 

Rhode  Island. —  Howard  v.  Provi- 
dence, 6  R.  I.  514. 

Tennessee.  —  Coate  v.  Memphis, 
etc.,  Terminal  Co.,  120  Tenn.  525, 
111  S.  W.  923. 

Washington.  —  Port  Townsend 
Southern  R.  R.  Co.  v.  Barbare,  46 
Wash.  275,  89  Pac.  710;  State  v. 
Spokane  County  Court,  55  Wash. 
64,  104  Pac.  148. 

In  New  Jersey  it  is  held  that 
evidence  of  the  price  paid  for  ad- 
jacent similar  land  by  the  con- 
demnor is  admissible,  but  not  dam- 
ages to  the  remaining  land  of 
other  owners,  as  the  damages  chiefly 
result  from  conditions  which  are 
peculiar  to  each  piece  of  property, 
and  what  was  paid  in  one  case 
would  ordinarily  throw  no  light 
upon  what  ought  to  be  paid  in 
another.  Laing  v.  United  New 
Jersey  R.  R.  Co.,  54  N.  J.  L.  576, 
25  Atl.  409,  33  Am.  St.  Rep.  682; 
Brown  v.  New  Jersey  Short  Line 
R.  R.  Co.,  76  N.  J.  L.  795,  71  Atl. 
271.  In  New  York,  although  evi- 
dence even  of  voluntary  sales  to 
third  parties  is  inadmissible  (supra, 
§  455),  when  property  of  such  a 
character  as  to  have  no  recognized 
market  value  is  taken,  evidence  of 
the  price  paid  by  the  condemning 
party  for  property  of  the  same  char- 
acter a  short  time  before  is  admissi- 
ble as  the  best  evidence  obtainable. 
Langdon  v.  New  York,  133  N.  Y. 
628,  31  N.  E.  98. 
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pensation  for  the  taking  of  his  land  are  not  to  be  measured 
by  the  generosity,  necessity,  estimated  advantage,  or  fear 
or  dislike  of  litigation  which  may  have  induced  others  to 
part  with  the  title  to  their  real  estate,  or  to  relinquish 
claims  for  damages  by  reason  of  injuries  thereto;  and  it 
would  be  equally  unwise,  unjust  and  impolitic  to  make  it 
impossible  for  a  corporation  which  has  taken  land  by  emi- 
nent domain  to  compromise  the  claims  of  one  owner  with- 
out furnishing  evidence  against  itself  in  the  cases  of  all 
others  who  had  similar  claims.  If  a  sale  is  made  to  a  cor- 
poration, about  to  institute  condemnation  proceedings  if  it 
cannot  acquire  the  land  by  purchase  at  a  satisfactory  price, 
the  price  paid  is  not  a  fair  test  of  market  value;7  but  the 
mere  fact  that  a  corporation,  which  purchased  land  by 
voluntary  sale,  was  invested  with  the  power  of  eminent 
domain  does  not  in  and  of  itself  show  that  the  sale  was  a 
compulsory  settlement  rather  then  a  fair  transaction  in 
the  market.8 

If  evidence  of  the  price  of  similar  land  is  to  be  admitted, 
the  rule  is  firmly  established  that  it  must  be  confined  to  the 
amount  actually  paid  in  a  completed  transaction.  Mere 
offers,  whether  made  by  the  owner  of  such  land  or  to  him, 
are  inadmissible.9       The  objections  to  the  reception  of 

7.  Cleveland,    etc.,    Ry.    Co.     v.  officers  of  the  condemning  corpora- 
Smith,  177  Ind.  524,  97  N.  E.  164;  tion. 

Sawyer  v.  Boston,  144  Mass.  470,  11  9.  Illinois. —  Chicago,    etc.,   R.   R. 

N.  E.  711.     So  also  it  was  held  in  Co.  v.  Maroney,  95  111.  179;   Sher- 

Macnaughton     v.     Commonwealth,  i0Ck  v.  Chicago,  etc.,  R.  R.  Co.,  130 

220  Mass.  550,  108  N.  E.  357,  that  m.  493,  22  N.  E.  844. 

when  neighboring  land  was  bought  Massachusetts.—  Davis  v.  Charles 

for  the  purpose  of  showing  ttfe  legis-  Biver  Brancll  R    R    ^     n  ^^ 

lature  the  price  at  which  it  could  be  506;   whmishnmet   &.   v<   Grw}byi 

secured,   the  price  paid  mxght,   in  m  Mass             Robertg        B 

eluded         0n                                el"  U9  MaSS'  346'  21  N-  E-  668- 

C8.  Wyman  v.  Lexington,  etc.,  R.  J^^fZ  ^w "£,  V'   ^^ 

R.  Co.,  13  Met.  (Mass.)  316 ;  O'Mal-  46,Mich-  f  8  «;  577- 

ley  v.  Commonwealth,  182  Mass.  196,  Mmnesota.-^hmicke  v.  St.  Paul, 

65  N.  E.  30 ;  Seaboard  Air  Line  Co.  etc-  R-  R-  Co-  19  Minn.  464. 

v.  Chamblin,  108  Va.  42,  60  S.  E.  Montana.—  Helena  Power  Trans- 

727.     So  in  St.  Louis  Terminal  Co.  mission    Co.   v.    McLean,    38   Mont. 

v.   Heiger,   139  Mo.   315,  40   S.  W.  388-  "  PaC  1061. 

947,  It  was  held  that  evidence  of  a  "ew  Jersey. —  Montclair  R.  R.  Co. 

sale  was  not  inadmissible   merely  v.  Benson,  36  N.  J.  L.  557. 

because  it  appeared  that  the  lot  had  Oklahoma. —  Blincoe  v.  Choctaw, 

been  subsequently  conveyed  to  two  etc.,  R.  R.  Co.,  16  Okla.  286,  83  Pac. 
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evidence  of  offers  to  buy  the  identical  land  which  is  taken10 
are  multiplied  tenfold  in  the  case  of  other  land  in  the 
neighborhood,  and  if  offers  for  neighboring  land  were 
competent,  the  trial  of  a  land  damage  case  would  degene- 
rate into  a  confused  and  endless  wrangle  in  which  collat- 
eral issues  and  what  is  in  substance  hearsay  evidence  played 
the  most  prominent  part.  Doubtless  under  certain  condi- 
tions evidence  of  a  bona  fide  offer  might  have  some  pro- 
bative value,  but  the  safest  course  is  to  exclude  such  evi- 
dence altogether,  except  perhaps  when  it  can  be  used  to 
contradict  an  expert  witness,  by  showing  that  he  himself 
has  made  an  offer  for  neighboring  land  inconsistent  with 
his  present  testimony.11  Even  a  written  contract  for  the 
sale  of  adjacent  land  is  inadmissible,  if  the  sale  never 
took  place.12 

§  457.  The  Degree  of  Similarity,  and  of  Proximity  in 
Place  and  Time,  Required  to  Make  Sales  of  other  Lands 
Admissible. 

When  evidence  of  the  price  paid  at  a  voluntary  sale  of 
other  land  is  offered  by  one  of  the  parties  at  the  trial  of 
a  land  damage  case,  as  tending  to  prove  the  value  of  the 
land  taken  or  damaged,  the  admissibility  of  such  evidence 
depends  upon  the  decision  of  the  question  whether  such 
other  land  is  sufficiently  like  the  land  in  controversy  and 
the  sale  sufficiently  near  in  point  of  time^  to  make  the  evi- 
dence of  the  price  paid  helpful  to  the  jury.  This  question 
is  a  preliminary  question  of  fact,  to  be  determined  by  the 
judge  presiding  at  the  trial,  and  his  decision  upon  such  a 
question  will  not  be  set  aside  if  there  is  any  evidence  to 
support  it.  It  follows  that  the  admissibility  of  evidence 
of  sales  of  other  land  is  largely  within  the  discretion  of 
the  trial  court,  and  the  verdict  of  the  jury  will  not  be  set 

903,  4  Iv.  B.  A.  (N.  S.)  890,  8  Ann.  422.    When  a  corporation  is  engaged 

Oas.  689.  in   selling   lots   on   the   instalment 

Washington. —  Chicago,  etc.,  B.  B.  plan,  by  which  a  conveyance  is  not 

Co.  v.  True,  62  Wash..  646,  114  Pac.  made  until  the  last  payment,   the 

515 ;  North  Coast  E.  B.  Co.  v.  New-  price  agreed  upon  for  the  sale  of  a 

man,  66  Wash.  374,  119  Pac.  823.  lot  similar  to  that  taken  is  not  ad- 

10.  Supra,  §  454.  missible  if  the   final  payment  has 

11.  Supra,  §  453.  not  yet  been  made.    Suburban  Land 

12.  Chapin  v.  Boston  &  Provi-  Co.  v.  Arlington,  219  Mass.  539.  107 
dence  B.  B.  Co.,  6  Cush.    (Mass.)  N.  B.  432. 
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aside  by  a  higher  tribunal  merely  because  it  disagrees  with 
his  conclusion.13  The  discretion  of  the  trial  court  is  not 
however  unlimited,  and  if  evidence  of  sales  which  was 
admissible  as  a  matter  of  law  is  excluded,  or  evidence  of 
sales  which  was  inadmissible  as  a  matter  of  law  is  admitted, 
the  verdict  will  be  set  aside  upon  exceptions  properly 
taken.14 

Evidence  of  the  price  paid  at  sales  of  other  land,  to  be 
admissible  in  a  land  damage  case,  must  be  confined  to  land 
similarly  situated 15  and  of  the  same  character  as  that 
taken;16  and,  as  a  general  proposition,  to  land  in  the  same 


13.  Illinois. —  St.  Louis,  etc.,  Belt 
R.  R.  Co.  v.  Guswelle,  236  111.  214, 
86  N.  E.  230;  Aledo  Terminal  Ry. 
Co.  v.  Butler,  246  111.  406,  92  N.  E. 
909;  Chicago,  etc.,  R.  R.  Co.  v. 
Heidenreich,  254  111.  231,  98  N.  E. 
567,  Ann.  Cas.  1913  C  266. 

Massachusetts.  —  Shattuck  v. 
Stoneham  Branch  R.  R.  Co.,  6 
Allen  115 ;  Green  v.  Fall  River,  113 
Mass.  262;  May  T.  Boston,  158 
Mass.  21,  32  N.  E.  902;  Amory  v. 
Melrose,  162  Mass.  566,  39  N.  E.  276 ; 
Pierce  v.  Boston,  164  Mass.  92,  41 
N.  E.  227;  Teele  v.  Boston,  165 
Mass.  88,  42  N.  E.  506. 

New  Jersey. —  Brown  v.  New  Jer- 
sey Short  Line  Co.,  76  N.  J.  L.  795, 
71  Atl.  271;  Mania  v.  Orange,  82 
N.  J.  L.  686,  82  Atl.  869,  Ann.  Cas. 
1913  D  581. 

Wisconsin. —  Washburn  v.  M 1 1  - 
waukee,  etc.,  R.  R.  Co.,  59  Wis. 
364,  18  N.  W.  328. 

14.  Chandler  v.  Jamaica  Pond 
Aqueduct  Co.,  122  Mass.  305;  St 
Louis  Electrical  Terminal  Ry.  Co. 
v.  MacAdaras,  257  Mo.  448,  166 
S.  W.  307;  Seattle,  etc.,  R.  R.  Co. 
v.  Gilchrist,  4  Wash.  509,  30  Pac. 
738.  Unless  the  facts  upon  which 
the  ruling  was  founded  are  reported, 
there  can  be  no  basis  for  an  excep- 
tion. Shattuck  v.  Stoneham  Branch 
R.  R.  Co.,  6  Allen  (Mass.)  115.  If 
the  presiding  justice,  with  the  con- 
sent of  counsel,  takes  a  view  and 
then  rejects  evidence  of  a  sale  of 
land  that  appears  by  the  record  to 
be  so  similar  as  to  be  admissible,  no 
exception  lies  without  a  request  for 


a  statement  of  the  topographical  dif- 
ferences upon  which  the  ruling  was 
based.  Fourth  National  Bank  v. 
Commonwealth,  212  Mass.  66,  98 
N.  E.  686. 

15.  Alabama. —  Tennessee,  etc.,  R. 
R.  Co.  v.  State,  141  Ala.  103,  37 
So.  433. 

Illinois. —  Chicago,  etc.,  R.  R.  Co. 
v.  Kline,  220  111.  334,  77  N.  E.  229. 

Massachusetts. —  Chandler  v.  Ja- 
maica Pond  Aqueduct  Co.,  122  Mass. 
305;  May  v.  Boston,  158  Mass.  21, 
32  N.  E.  902. 

Missouri.  —  St.  Louis  Electrical 
Terminal  Ry.  Co.  v.  MacAdaras,  257 
Mo.  448,  166  S.  W.  307. 

Nebraska. —  Union  Pacific  R.  R. 
Co.  v.  Stanwood,  71  Nebr.  150,  98 
N.  W.  656. 

New  Jersey. —  Laing  v.  United 
New  Jersey  Co.,  54  N.  J.  L.  576,  25 
Atl.  409,  33  Am.  St.  Rep.  682; 
Manda  v.  Orange,  82  N.  J.  L.  686, 
82  Atl.  869,  Ann.  Cas.  1913  D  581. 

Texas.—  Fort  Worth  v.  Charbon- 
neau  (Tex.  Civ.  App.),  166  S.  W. 
387. 

Wisconsin. —  Washburn  v.  M  i  1  - 
waukee,  etc.,.R.  R.  Co.,  59  Wis.  364, 
18  N.  W.  328. 

16.  Thus  a  sale  of  upland  does 
not  tend  to  show  the  value  of  wharf 
property,  Boston  &  Worcester  R.  R. 
Co.  v.  Old  Colony,  etc.,  R.  R.  Co.,  3 
Allen  (Mass.)  142,  or  a  sale  of  high 
land  the  value  of  low  land,  Daig- 
neault  v.  Woonsocket,  18  R.  I.  378, 
28  Atl.  346,  or  a  sale  of  cultivated 
land  the  value  of  wild  land,  Fox  v. 
Robbins  (Tex.  Civ.  App.),  70  S.  W. 
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neighborhood.17  It  cannot  however  be  said  as  a  matter  of 
law  how  large  an  area,  in  feet  or  blocks,  constitutes  a 
neighborhood,  and  no  hard  and  fast  rule  can  be  laid  down  on 
the  subject.18  In  sections  of  a  city  devoted  to  residences,  or 
to  retail  trade,  proximity  to  some  desirable  or  undesirable 
point  may  affect  values  so  greately  that  one  piece  of  land 
may  be  worth  twice  as  much  as  another  a  hundred  feet  away. 
In  determining  the  value  of  land  in  such  sections  the  court 
should  be  very  strict  in  its  requirements  of  proximity  as 
well  as  of  similarity.19  On  the  other  hand  when  the  value 
of  land  depends  upon  its  productiveness,  similarity  in  the 
character  of  the  soil  is  more  important  than  proximity, 
and  evidence  of  the  price  paid  for  land  of  the  same  physical 
character  and  which  would  bear  the  same  crop  is  admissible, 
though  the  land  is  situated  in  another  town.20  The  court, 
too,  should  exercise  its  discretion  in  accordance  with  the 
necessities  of  the  case,  and  if  land  is  of  a  character  not 
commonly  bought  and  sold,  should  allow  evidence  of  the 
sales  of  similar  land  to  be  admitted,  though  located  several 


597,  or  a  sale  of  platted  land  the 
value  of  unplatted,  Martin  v.  Chi- 
cago, etc.,  Ry.  Co.,  220  111.  97,  77 
N.  E.  86,  or  the  sale  of  a  corner  lot 
of  upland  the  value  of  an  adjoining 
tract  of  marsh  land,  Burley  v.  Old 
Colony  R.  R.  Co.,  219  Mass.  483,  107 
N.  E.  365,  or  the  sale  of  land  con- 
nected with  a  railroad  the  value  of 
laud  not  so  connected,  Pennsylvania 
Co.  v.  United  States,  223  Fed.  759, 
or  a  sale  of  land  on  a  mountain  not 
valuable  as  a  sight-seeing  place  the 
value  of  the  tip  of  the  mountain, 
Macnaughton  v.  Commonwealth,  220 
Mass.  550,  108  N.  E.  357. 

17.  Illinois. —  Chicago,  etc.,  Ry. 
Co.  v.  Mines,  221  111.  448,  77  N.  E. 
898. 

Iowa. —  Youtzy  v.  Cedar  Rapids, 
150  Iowa  53,  129  N.  W.  351. 

Massachusetts. —  Paine  v.  Boston, 
4  Allen  168;  Hunt  v.  Boston,  152 
Mass.  158,  25  N.  E.  82;  Haven  v. 
Essex  County  Commissioners,  155 
Mass.  467,  29  N.  E.  1083;  Teele  v. 
Boston,  165  Mass.  88,  42  N.  E.  506. 

Missouri. —  Rourke  v.  Holmes  St. 
Ry.  Co.,  221  Mo.  46,  119  S.  W.  1094. 


Oregon. —  Dallas  v.  Boise,  44  Ore. 
302,  75  Pac.  208. 

18.  Chicago,  etc.,  R.  R.  Co.  v. 
Heidcureich,  254  111.  231,  98  N.  E. 
567,  Ann.  Cas.  1913  C  266;  Youtzy 
v.  Cedar  Rapids,  150  Iowa  53,  129 
N.  W.  351 ;  Benham  v.  Dunbar,  103 
Mass.  365. 

19.  Chicago,  etc.,  Ry.  Co.  v.  Mines, 
221  111.  448,  77  N.  E.  898 ;  Paine  v. 
Boston,  4  Allen  (Mass.)  168;  Hunt 
v.  Boston,  152  Mass.  158,  25  N.  E. 
82;  Teele  v.  Boston,  165  Mass.  88,  42 
N.  E.  506. 

20.  Gardner  v.  Brookline,  127 
Mass.  358.  But  when  land  border- 
ing upon  a  pond  is  alleged  to  be 
valuable  on  account  of  the  oppor- 
tunity of  cutting  ice,  the  sale  of  ice 
privileges  upon  ponds  six  or  seven 
miles  away  is  inadmissible,  because 
in  determining  the  value  of  an  ice 
privilege  locality  is  important.  Ham 
v.  Salem,  100  Mass.  350;  and  the 
value  of  cemetery  land  cannot  be 
shown  by  the  prices  paid  for  lots 
in  other  cemeteries,  Concordia 
Cemetery  Association  v.  Minnesota, 
etc.,  R.  R.  Co.,  121  111.  199,  12  N.  E. 
536. 
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miles  from  the  land  taken.21  It  is  not  necessarily  objection- 
able that  the  lot  of  land,  the  price  of  which  it  is  sought  to 
put  in  evidence,  is  of  different  size  and  shape  from  the  lot 
taken;22  nevertheless  the  court  may  properly  exclude 
evidence  of  the  price  paid  for  similar  land  in  close 
proximity  to  the  land  taken  if  the  lot  sold  is  much  smaller 
than  the  lot  in  controversy.23  A  large  piece  of  land  cannot 
usually  be  applied  profitably  to  the  same  uses  as  a  small 
piece,  and  if  the  large  piece  is  to  be  cut  up  into  lots  of  the 
same  size  as  the  small  piece,  the  length  of  time  necessary 
to  dispose  of  the  lots  to  different  purchasers  is  so  uncertain 
that  the  price  at  which  one  such  lot  would  sell  multiplied 
by  the  number  of  lots  is  no  criterion  of  the  present  value 
of  the  entire  parcel.  It  is  not  necessarily  objectionable  that 
the  lot  of  land,  the  price  of  which  it  is  sought  to  put  in 
evidence,  was  vacant,  and  the  lot  affected  by  the  taking  had 
buildings  upon  it,24  since  such  evidence  tends  to  show  the 
value  of  the  land,  and  the  value  of  the  buildings  may  be 
proved  separately;  but  the  price  of  a  house  and  lot  is  no 
test  of  the  value  of  a  vacant  lot,  or  of  a  lot  with  a  wholly 
different  building  upon  it.25  Such  evidence  could  not  be 
given  any  probative  value  without  deducting  the  estimated 

21.  Thus  in  Benham  v.  Dunbar,  sales  in  the  harbor  islands  are  so 

103  Mass.  365,  which  was  a  petition  frequent  or  their  uses  so  different 

for  damages  for  the  taking  of  cer-  as   to    make   this   testimony    inad- 

tain  lowlands  and  flats  on  an  island  missible. 

in  Boston  harbor  called  Long  Island,  22.  Sawyer  v.  Boston,   144  Mass. 

evidence  was  admitted  of  the  price  470,  11  N.  E.  711 ;  Pierce  v.  Boston^ 

of    lands    sold    at    different    times,  164  Mass.  92,  41  N.  B.  227. 

from  eight  years  to  one  year  before,  23.  Amory  v.  Melrose,  162  Mass. 

on   islands    and   headlands    in    the  556,  39  N.  E.  276;  Teele  v.  Boston, 

harbor,  from  one-half  a  mile  to  six  165  Mass.  88,  42  N.  E.  506 ;  Silliman 

miles  distant,  although  Long  Island  v.  Gano,  90  Tex.  637,  39  S.  W.  559, 

was    larger    than    the   others,    had  40  S.  W.  391;  Maxon  v.  Gates,  136 

readier    means    of    communication  Wis.  270,  116  N.  W.  758.     See  also 

with  the  city,  and  the  lot  in  ques-  supra,  §  219. 

tion  contained  a  deposit  of  sand.  24.  O'Malley  v.  Commonwealth, 
There  was  no  evidence  of  more  re-  182  Mass.  196,  65  N.  E.  30. 
cent  sales  or  any  great  difference  in  25.  Old  Colony  R.  R.  Co.  v.  Rob- 
the  uses  to  which  these  islands  and  inson  Co.,  176  Mass.  387,  57  N.  E. 
headlands  were  appropriated.  It  670.  The  condemning  party  may 
was  held  that  the  admissibility  of  however  show  that  a  lot  with  build- 
evidence  of  this  kind  depends  logs  on  it  sold  for  less  than  the 
largely  on  circumstances,  the  rule  owner  claims  his  vacant  land  is 
being  more  liberal  in  less  thickly  worth,  if  the  two  lots  were  similar, 
settled  localities.  Without  further  Amory  v.  Melrose,  162  Mass.  556,  39 
evidence  it  cannot  be  supposed  that  N.  E.  276. 
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value  of  the  house  standing  on  the  lot  sold,  thus  incidentally 
raising  an  issue  altogether  too  collateral  for  the  practical 
"workings  of  a  jury  trial.  If  however  two  neighboring  Tots 
have  substantially  similar  buildings  upon  them,  evidence 
of  the  price  at  which  one  of  them  sold  may  be  admitted 
when  the  value  of  the  other  is  in  question.26 

As  no  two  lots  of  land  are  exactly  alike,  a  ruling  of  the 
court  that  evidence  of  the  price  of  one  is  admissible  as 
tending  to  show  the  value  of  the  other  merely  establishes 
for  the  purposes  of  the  trial  the  fact  that  the  similarity  is 
sufficiently  great  to  make  the  evidence  helpful,  and  such  a 
ruling  does  not  preclude  the  introduction  of  evidence  point- 
ing out  the  differences  between  the  two  parcels,  or  prevent 
the  owner  from  showing,  if  he  can,  the  superiority  of  his 
own  land  to  that  set  up  as  a  criterion  by  the  condemning 
party,  or  a  corresponding  explanation  upon  the  other  side.27 
It  is  even  competent  for  a  party  who  has  himself  offered  a 
sale  in  evidence  to  point  out  the  difference  between  the 
two  estates,  to  his  own  advantage,  for  the  purpose  of  giving 
the  evidence  its  true  value,  if  it  can  be  done  without  embar- 
rassing -the  case  with  collateral  issues.28 

A  sale  of  neighboring  land,  no  matter  how  similar  to  the 
land  taken,  is  not  admissible  unless  the  sale  was  so  near  in 
point  of  time  as  to  furnish  a  test  of  present  value.29  There 
is  no  fixed  space  of  time  within  which  sales  must  have  taken 
place  to  be  admissible,  and  much  depends  upon  the  circum- 
stances of  each  case,  the  rapidity  with  which  values  in  the 

26.  Patch  v.  Boston,  146  Mass.  52,  29.  Alabama. —  Burgin  v.  Marx, 
14  N.  E.  770 ;  Pierce  v.  Boston,  164      158  Ala.  633,  48  So.  348. 

Mass.  92,  41  N.  E.  227.  Illinois. —  Concordia  Cemetery  As- 

27.  Arkansas. —  St.  Louis,  etc.,  By.  sociation  v.  Minnesota,  etc.,  R.  R. 
Co.  v.  Theodore  Maxfield  Co.,  94  Co.,  121  111.  199,  12  N.  E.  536 ;  Rutin 
Ark.  135,  126  S.  W.  83,  26  L.  R  A.  v.  Epstein,  239  111.  555,  88  N.  E. 
(N.  S.)  1111.  174. 

Iowa. —  Cherokee  v.  Town  Lot  &  Iowa. —  Everett  v.  Union  Pacific 

Land  Co.,  52  Iowa  279,  281.  R.  R.  Co.,  59  Iowa  243,  13  N.  W.  109. 

Kansas. —  Chicago,  etc.,  R.  R.  Co.  Massachusetts. —  Green     v.     Fall 

v.  Emery,  51  Kan.  16,  32  Pac.  631.  River,  113  Mass.  262;  May  v.  Bos- 

M assachusetts.—  Wyman   v.   Lex-  ton,  158  Mass.  21,  32  N.  E.  902. 

ington,  etc.,  R.  R.  Co.,  13  Met.  316;  Missouri.—  Hewitt   v.   Price,   204 

Pierce  v.  Boston,  164  Mas®.  92,  41  Mo.  31,  102  S.  W.  647. 

N.  E.  227 ;  Lyman  v.  Boston,  164  Wisconsin.— Washburn  v.  Milwau- 

Mass.  99,  41  N.  E.  127.  kee,  etc.,  R.  R.  Co.,  59  Wis.  364,  18 

28.  Old  Colony  R.  R.  Co.  v.  Rob-  N.  W.  328. 
inson  Co.,  176  Mass.  387,  57  N.  E. 

670. 
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neighborhood  are  changing,  and  the  introduction  of  new 
facilities  for  transportation,  new  business  enterprises  or 
other  improvements  in  the  neighborhood  in  the.  interval 
between  the  sale  and  the  taking.30  More  latitude  should 
be  allowed  when  the  movement  of  real  estate  in  the  neigh- 
borhood has  been  slow,  and  it  is  impossible  to  secure 
evidence  of  sales  in  the  vicinity  really  close  to  the  time  of 
the  taking.81  Who  offers  the  evidence  may  also  in  some 
cases  make  a  difference.  If  values  are  admittedly  increas- 
ing, the  owner  might  well  be  allowed  to  offer  evidence  of  a 
sale  of  similar  property  several  years  before,  to  rebut  a 
contention  by  the  condemning  party  that  his  property  was 
of  less  value  at  the  time  of  the  taking  than  the  figure  shown 
by  the  sale,  and  conversely,  if  the  trial  is  after  the  taking, 
a  like  opportunity  should  be  given  the  condemning  party.32 

§  458.  Admissibility  of  the  Assessors'  Valuation. 

It  is  almost  everywhere  the  law  that  the  value  placed 
upon  a  parcel  of  land  for  the  purposes  of  taxation  by  the 
assessors  of  the  town  in  which  it  is  situated  is  no  evidence 
of  its  value  in  eminent  domain  proceedings.33  The  assess- 
ment is  res  inter  alios,  and  is  inadmissible  upon  the  general 

SO.  Evidence  of  sales  admitted,  al-  Boston,  152  Mass.  168,  25  N.  E.  82 

though  the  interval  designated  had  (three  and  one-half  years)  ;   May 

elapsed  between  the  sale  and  the  v.  Boston,  158  Mass.  21,  32  N.  E. 

taking.    Montgomery  v.  Sayre,  100  902   (nineteen  months,  when  it  did 

Cal.  182,  34  Pac.  646,  38  Am.   St.  not  appear  that  there  had  been  no 

Rep.  271  (a  few  months)  ;  Roberts  v.  change)  ;  Teele  v.  Boston,  165  Mass. 

Boston,  149  Mass.  346,  21  N.  E.  668  88,  42  N.  E.  506    (four  years,  and 

(five  months,  and  twenty  months) ;  three    years;    land    not   strikingly 

Pierce  v.  Boston,  164  Mass.  92,  41  similar). 

N.  E.  227    (two  years;   there  had  31.  Pierce   v.   Boston,   164  Mass. 
been  no  more  recent  sales,  and  no  92,  41  N.  E.  227;  Bowditch  v.  Bos- 
great  increase  in  value)  ;  Bowditch  ton,  164  Mass.  107,  41  N.  E.  132. 
v.  Boston,  164  Mass.  107,  41  N.  E.  32.  Patch  v.  Boston,  156  Mass.  52, 
132    (two   and   a   half   years.     In  14  N.  E.  770. 

the  interval  electric  cars  had  been  33.  Alabama. —  Birmingham    Min- 

introduced  and  there  had  been  a  eral  R.  R.  Co.  v.  Smith,  89  Ala.  305, 
general  rise  in  values,  but  there  had    ,  7  So.  634 ;  Savannah,  etc.,  R.  R.  Co. 

been  no  other  sales  in  the  neighbor-  v.  Buford.  106  Ala.  303,  17  So.  395. 

hood  since).    Evidence  of  sales  ex-  Arkansas. —  Texas,  etc.,  Ry.  Co.  v. 

eluded,  Everett  v.  Union  Pacific  R.  Eddy,  42  Ark.  527 ;  Springfield,  etc., 

R.  Co.,  59  Iowa  243,  13  N.  W.  109  Ry.  Co.  v.  Rhea,  44  Ark.  258. 

(twelve  years) ;  Green  v.  Fall  River,  California. —  San   Jose,   etc.,   Ry. 

113  Mass.  262  (one  year)  ;  Chandler  Co.  v.  Mayne,  83  Cal.  566,  23  Pac. 

v.  Jamaica  Pond  Aqueduct  Co.,  122  522. 

Mass.  305   (three  years)  ;  Hunt  v.  Connecticut. —  Martin      v.      New 
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principles  of  the  law  of  evidence.34  It  cannot  be  introduced 
by  the  condemning  party  as  an  implied  admission  by  the 
land-owner  that  his  land  was  not  worth  more,  for  no  infer- 
ence can  fairly  be  drawn  against  an  owner  of  land  from 
his  failure  to  protest  that  the  valuation  put  upon  it  by  the 
assessors  was  too  low;36  and  it  cannot  be  introduced  by 
the  land-owner,  even  when  the  taking  is  made  by  the  city 
or  town  for  the  benefit  of  which  the  assessment  was  made, 
for  even  if  the  city  or  town  should  contend  that  the  land 
was  worth  less  than  its  assessed  value,  the  assessment 
would  not  estop  the  municipality  from  such  a  contention, 
or  even  constitute  an  admission  to  the  contrary,  since 
assessors  of  taxes,  teven  though  appointed  by  the  mayor 
and  paid  by  the  city  or  town,  are  public  offices  and  not 
agents  of  the  municipality  in  which  they  serve,  and  the 
municipality  is  not  in  any  way  bound  by  their  acts.38 


York,  etc.,  R.  R.  Co.,  62  Conn.  331, 
25  Atl.  239. 

Illinois. —  Lewis  v.  Englewood  El. 
R.  R.  Co.,  223  111.  226,  79  N.  E.  44; 
County  of  Mercer  v.  Wolff,  237  111. 
74,  86  N.  E.  708;  Kelley  v.  People's 
National  Fire  Ins.  Co.,  262  111.  158, 
104  N.  E.  188,  50  L.  R.  A.  (N.  S.) 
1164. 

Iowa. — Dudley  v.  Minnesota,  etc., 
Ry.  Co.,  77  Iowa  412,  42  N.  W.  359. 

Massachusetts. —  Brown  v.  Provi- 
dence, etc.,  R.  R.  Co.,  5  Gray  35; 
Lowell  v.  Middlesex  County  Commis- 
sions, 152  Mass.  372,  25  N.  E.  469,  9 
L.  R.  A.  356 ;  Green  v.  Everett,  179 
Mass.  147,  60  N.  E.  490. 

North  Carolina. — Suffolk,  etc.,  Ry. 
Co.  v.  West  End  Land  &  Improve- 
ment Co.,  137  N.  O.  230,  49  S.  B. 
350,  68  L.  R.  A.  333,  107  Am.  St 
Rep.  490. 

Pennsylvania. —  Hanover  Water 
Co.  v.  Ashland  Iron  Co.,  84  Pa.  279 ; 
Girard  Trust  Co.  v.  Philadelphia, 
248  Pa.  179,  93  Atl.  947. 

In  Porter  v.  International  Bridge" 
Co.,  137  N.  Y.  Supp.  214,  it  was  held 
that  the  assessment  was  some  evi- 
dence of  value,  but  not  controlling. 
In  Benninghoff  v.  Palisade,  48  Colo. 
64,  108  Pac.  983,  it  was  held  that  the 
admission  of  the  assessed  valuation 
was  not  prejudicial  error,  if  the  as- 


sessor testified  that  the  valuation 
was  not  made  with  reference  to 
what  the  land  was  actually  worth. 
In  Truro  v.  Freeman,  123  Mass.  187, 
it  was  held  that  if  a  witness  testi- 
fied without  objection  as  to  the 
assessors'  valuation,  it  was  within 
the  discretion  of  the  trial  court  to 
allow  the  party  calling  the  witness 
to  put  in  evidence  the  assessors' 
valuation,  not  to  show  the  value  of 
the  land  but  to  correct  the  testi- 
mony of  the  witness.  In  Hamilton 
v.  Atchison,  etc.,  Ry.  Co.,  95  Kan. 
353,  148  Pac.  648,  it  was  held  that 
the  fact  that  an  assessor  testified 
as  to  what  he  assessed  the  land 
for  instead  of  giving  his  opinion 
would  not  require  a  reversal. 

34.  See  Chamberlayne,   Evidence, 
§  3207  et  seq. 

35.  Ridley  v.  Seaboard,  etc.,  R.  R. 
Co.  124  N.  C.  37,  32  S.  E.  379.  So 
also,  when  the  property  was  as- 
sessed for  the  same  amount  after 
the  alleged  injury  was  inflicted  as 
before,  the  failure  of  the  owner  to 
apply  for  an  abatement  cannot  be 
used  as  evidence  against  him. 
Brackett  v.  Commonwealth,  223 
Mass.  119,  111  N.  E.  1036. 

36.  Rossire    v.    Boston,    4    Allen 
(Mass.)  57. 
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In  some  of  the  states  the  owner  himself  is  required  to 
place  a  value  on  his  land  for  purposes  of  taxation  in  his 
list  or  return  of  his  taxable  property.  In  a  few  of  such 
states  it  is  held  that  such  a  return  cannot  be  treated  as  an 
admission  against  interest  and  used  against  the  owner  as 
independent  evidence  of  value,37  but  the  weight  of  authority- 
is  otherwise,38  and  even  in  states  which  reject  the  return 
as  independent  evidence  of  value,  if  the  owner  testifies  at 
the  trial  that  his  land  was  of  a  greater  value  than  his 
return  indicated,  the  return  can  be  used  to  contradict  his 
testimony,39  and  in  any  event,  evidence  of  voluntary  state- 
ments by  the  owner  that  his  land  was  not  worth  more  than 
a  certain  figure  is  not  rendered  inadmissible  by  the  fact 
that  the  statements  were  made  to  an  assessor  while  the 
owner  was  remonstrating  against  the  amount  of  his  tax.40 

In  many  parts  of  the  country  evidence  of  the  assessed 
value  would  be  of  little  real  help  in  eminent  domain  pro- 
ceedings, for  it  is  not  everywhere  customary  to  assess  real 
estate  at  its  full  market  value.  In  some  states  however 
the  assessment  is  intended  to  represent  the  fair  market 
value  of  the  land,  and  if  the  assessors  are  men  of  integrity 
and  skill,  the  assessed  value  is  usually  given  consideration 
in  fixing  the  price  at  a  voluntary  sale  or  in  settling  eminent 
domain  proceedings  out  of  court,  and  would  be  of  real 

37.  Virginia,  etc.,  R.  R.  Co.  v.  Missouri. —  St  Louis,  etc.,  Ry.  Co. 
Henry,  8  Nev.  165 ;  Gulf,  etc.,  R.  R.  v.  Fowler,  142  Mo.  670,  44  S.  W. 
Co.  v.  Abney,  4  Tex.  App.  Civ.  Cas.       771. 

§  414 ;  Ft.  Worth,  etc.,  R.  R.  Co.  v.  Pennsylvania. —  Mifflin  Bridge  Co. 
Kelt,  4  Tex.  App.  Civ.  Cas.  §  150,  16  v.  Juniata  County,  144  Pa.  365,  22 
S.  W.  936;  Crystal  City,  etc.,  R.  R.  Atl.  896,  13  L.  R.  A.  431;  Win- 
Co.  v.  Isbell  (Tex.  Civ.  App.),  126  Chester,  etc.,  Road  Co.  v.  Chester 
S.  V.  47.  In  Western  Newspaper  County,  182  Pa.  40,  37  Atl.  905. 
Union  v.  Des  Moines,  157  Iowa  685,  But  not  when  the  statute  expressly 
140  N.  W.  367,  it  was  held  that  in  provides  that  the  returns  shall  be 
assessing  damages  to  a  leasehold,  open  only  to  the  inspection  of  such 
the  city  cannot  show  that  the  lease-  officers  as  have  occasion  to  inspect 
hold  was  not  listed  for  taxation.  it  for  the  purpose  of  assessing  or 

38.  Alabama. —  Birmingham  Min-  collecting  taxes.  Brackett  v.  Com- 
eral  R.  R.  Co.  v.  Smith,  89  Ala.  305,  monwealth,  223  Mass.  119,  111  N.  E. 
7  So.  634.  1036. 

Iowa. —  Haggard  v.  Algona  School  39.  Crystal  City,  etc.,  R.  R.  Co.  v. 

District,   113   Iowa   486,   85   N.   W.  Isbell   (Tex.  Civ.  App.),  126  S.  W. 

777.  47. 

Massachusetts. — Brackett  v.  Com-  40.  Patch  v.  Boston,  146  Mass.  52, 

monwealth,  223  Mass.  119,  111  N.  E.  14  N.  E.  770 ;  Manning  v.  Lowell,  173 

1036.  Mass.  100,  53  N.  E.  160. 
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service  to  a  jury  as  a  definite  starting  point  for  their 
deliberations.  It  is  often  possible  in  some  jurisdictions 
to  get  the  assessed  value  before  the  jury  by  indirection, 
by  calling  an  assessor  to  testify  as  an  expert ;  and  if  he  is 
not  cross-examined  as  to  the  inconsistency  between  his 
testimony  and  his  official  acts,  the  jury  may  shrewdly  sur- 
mise that  there  was  no  such  inconsistency  and  that  his 
testimony  was  in  fact  the  same  as  the  assessors'  valuation.41 
In  Massachusetts  it  was  deemed  advisable  in  1913  to  enact 
a  statute  specifically  authorizing  the  introduction  of  the 
assessed  valuation  in  evidence  in  certain  classes  of  eminent 
domain  proceedings.42 

§  459.  Admissions  by  the  Owner  of  Low  Market  Value. 

When  the  contention  is  made  by  an  owner  of  land  which 
has  been  taken,  in  whole  or  in  part,  or  injuriously  affected, 
by  the  exercise  of  the  power  of  eminent  domain,  that  his 
•land  was  of  greater  value  before  the  taking  or  injury  than 
the  condemning  party  is  willing  to  concede,  the  latter  may 
introduce  evidence  of  statements  or  declarations  made  by 
the  owner  at  or  about  the  time  of  the  taking,  but  not  neces- 
sarily relating  to  that  subject,  to  the  effect  that  the  land 
was  worth  a  less  amount  than  he  now  contends  to  be  the 
case.43    Such  evidence  is  competent  as  an  admission  against 

41.  In  Smith  v.  Pennsylvania,  etc.,  to  such  real  estate,  the  whole  or 
R.  R.  Co.,  141  Pa.  68,  21  Atl.  505,  it  part  of  which  is  so  taken  or  injured, 
was  held  that  when  the  owner  was  be  introduced  as  evidence  of  the  fair 
a  member  of  the  board  of  assessors  market  value  of  the  real  estate  by 
and  had  testified  as  to  value,  the  any  party  to  the  suit,  provided  how- 
assessed  valuation  was  admissible  ever  that  if  the  valuation  of  any 
against  him.  See  however  Phillips  one  year  is  so  introduced,  the  valua- 
v.  Marblehead,  148  Mass.  326,  19  tions  of  all  three  years  shall  be  in 
N.  E.  547,  in  which  it  was  held  that  troduced  as  evidence." 

a  selectman  who  had  testified  as  to  43.  Georgia. —  Power  v.  Savannah, 

value  could  not  be  contradicted  by  etc.,  R.  R.  Co.,  56  Ga.  471. 

the  award,  which  he,  as  a  member  Illinois. — Brown  v.  Calumet  River 

of  the  board,  had  signed.  R.  R.  Co.,  125  111.  600,  18  N.  E.  283 ; 

42.  Mass.  St.  1913,  c.  401,  "  The  Springer  v.  Chicago,  135  111.  552,  26 
valuation  made  by  the  assessors  of  N.  E.  514. 

a  city  or  town  for  the  purposes  of  Kansas. —  Central  Branch,  etc.,  R. 

taxation   for  the  three  years  next  R.  Co.  v.  Andrews,  37  Kan.  162,  14 

preceding  the  date  of  the  taking  of  Pac.  509 ;  Leroy,  etc.,  R.  Co.  v.  Butts, 

or  injury  to  real  estate  by  the  com-  40  Kan.  159,  19  Pac.  625 ;  Ottawa, 

monwealth,  or  by  a  county,  city  or  etc.,  R.  R.  Co.  v.  Adolph,  41  Kan. 

town  under  authority  of  any  law,  600,  21  Pac.  643. 

may,  in  a  suit  to  recover  damages  Massachusetts. — Patch  v.  Boston, 
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interest  upon  the  general  principles  of  the  law  of  evidence 
as  one  of  the  recognized  exceptions  to  the  rule  against 
hearsay,44  and  as  an  owner,  simply  by  virtue  of  his  owner- 
ship, is  considered  to  have  sufficient  knowledge  of  the  value 
of  his  property  to  make  his  opinion  competent  in  his  favor,45 
it  is  not  necessary  to  show  by  extrinsic  evidence  that  he 
was  qualified  to  judge  of  the  value  of  real  estate  in  order 
to  meet  the  objection  that  the  statement  referred  to  a  matter 
concerning  which  the  declarant  was  not  sufficiently 
informed.  The  absence  of  evidence  as  to  his  qualification 
effects  the  weight  and  importance  to  be  given  his  state- 
ment, rather  than  its  competency.46  The  admission  of  one 
joint  owner  in  the  absence  of  the  others  has  however  been 
held  incompetent.47 

A  statement  of  value  by  the  owner,  to  be  competent  as  an 
admission,  must  have  been  made  sufficiently  near  in  time  to 
the  date  of  the  taking  to  be  reasonably  helpful  to  the  jury,48 
and  much  must  be  left  to  the  discretion  of  the  trial  court 
in  determining  whether  the  time  was  too  remote  or  the 
conditions  too  dissimilar  to  make  the  evidence  available.49 
Statements  made  within  a  year  of  the  taking  have  been 
held  to  be  rightly  admitted,50  but  no  hard  and  fast  rule  can 

146  Mass.  52,  14  N.  E.  770 ;  Manning.  47.  Indianapolis,  etc.,  Traction  Co. 

v.  Lowell,  173  Mass.  100,  53  N.  E.  v.  Wiles,  174  Ind.  236,  91  N.  E.  161, 

160.  729. 

Oklahoma. —  Wichita    Falls,    etc.,  48.  Central  Branch,  etc.,  R.  R.  Co. 

Ry.  Co.  v.  Holloman,  28  Okla.  419,  v.  Andrews,  37  Kan.  162,  14  Pac. 

114  Pac.  700,  Ann.  Cas.  1912  D  287.  509. 

Pennsylvania. —  East  Brandywine,  49.  Patch  v.  Boston,  146  Mass.  52, 

etc.,  R.  R.  Co.  v.  Ranck,  78  Pa.  454;  14  N.  E.   770.     When  an  exception 

Houston  v.  Western  Washington  R.  is  taken  because  an  admission  by  the 

R.  Co.,  204  Pa.  324,  54  Atl.  166.  owner  is  excluded,  and  it  does  not 

Wisconsin. — Watson    v.    Milwau-  appear   from  the  record  how  long 

kee,  etc.,  R.  R.  Co.,  57  Wis.  332,  15  before  the  taking  the  statement  was 

N.  W.  468.  made,  the  court  will  presume  that 

As  to  admissibility  of  declarations  the  evidence  was  excluded  because 

by  the  owner  in  regard  to  damages  the  date  of  the  statement  was  too 

or  benefits,  see  infra,  §  464.     As  to  remote  to  tend  to   prove   value   at 

statements  of  value  made  to  asses-  the   time   of  the   taking.     Wichita 

sors  of  taxes,  see  supra,  §  458.     As  Falls,  etc.,  Ry.  Co.  v.  Holloman,  28 

to  offers  to  sell  as  admissions,  see  Okla.  419,  114  Pac.  700,  Ann.  Cas. 

supra,  §  454.  1912  D  287. 

44.  See  Chamberlayne,  Evidence,  50.  Brown  v.  Calumet  River  R.  R. 
c.  xviii.  Co.,    125    111.    600,    18    N.    E.    283 ; 

45.  Supra,  §  448.  Patch  v.  Boston,   146  Mass.   52,   14 

46.  Patch  v.  Boston,  146  Mass.  52,  N.  E.  770. 
14  N.  E.  770. 
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be.  laid  down,  and  if  it  appears  by  other  evidence  that  the 
market  value  of  real  estate  in  the  city  or  town  in  which 
the  taking  occurred  is  fluctuating,  the  court  is  justified  in 
excluding  statements  of  value  by  the  owner  unless  they 
could  be  shown  to  have  been  made  very  near  to  the  date  of 
the  taking.51 

§  460.  Evidence  of  Damage  —  Cost  of  Restoration. 

When  an  entire  parcel  of  land  is  taken  by  eminent 
domain,  the  only  question  to  be  determined  in  awarding 
compensation  is  the  value  of  the  land ;  and  the  same  is  true 
when  part  of  a  parcel  is  taken  and  there  is  no  contention 
that  the  remainder  of  the  parcel  has  been  affected  by  the 
taking,  favorably  or  unfavorably.  When  however  it  is  con- 
tended by  the  owner  that  his  remaining  land  has  been  dam- 
aged, or  when  a  parcel  of  land  no  part  of  which  is  taken 
suffers  special  and  peculiar  damage  for  which  the  consti- 
tution or  laws  of  the  state  allow  compensation,  it  is 
necessary  to  ascertain  not  only  the  value  of  the  land  as  it 
originally  stood,  but  also  the  damage  caused  by  the  taking. 

Evidence  of  damage  falls  into  two  classes  (1)  Evidence 
of  the  decrease  in  market  value  of  the  owner's  land  as  it 
stands  on  account  of  the  construction  of  the  public  work 
(2)  Evidence  of  the  cost  of  restoring  the  injured  property 
to  the  same  relative  position  to  the  public  work  in  which  it 
stood  before,  its  construction. 

Inasmuch  as  the  measure  of  damages  is  the  decrease  in 
market  value  of  the  land,  and  the  trained  judgment  of  the 
market  in  determining  value  would  take  into  consideration 
the  possibility  of  restoring  the  damaged  property  as  far 
as  possible  to  the  same  relative  position  in  which  it  stood 
before  the  taking  if  the  cost  of  such  restoration  would  be 
less  than  the  increase  in  market  value  which  it  would  bring 
to  the  land,  the  condemning  party  is  entitled  to  the  adoption 
of  the  criterion  of  damage  which  produces  the  smaller 
result.62  Consequently  evidence  of  the  cost  of  restoring  the 
property  as  far  as  possible  to  its  original  relative  position 

51.  Central  Branch,  etc.,  R.  R.  Co.      Holloman,   28    Okla.   419,    114   Pac. 
v.   Andrews,   37  Kan.   162,   14  Pac.       709,  Ann.  Cas.  1912  D  287. 
509;  Wichita  Falls,  etc.,  Ry.  Co.  v.         52.  Supra,  §  237. 
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when  offered  by  the  owner  is  admissible  only  when  there 
is  also  evidence  that  such  cost  is  no  greater  in  amount  than 
the  decrease  in  market  value  of  the  property  if  it  is  left 
as  it  stood;53  and,  when  the  owner  relies  upon  evidence 
of  a  decrease1  in  market  value  of  the  property  as  it  is  left 
by  the  taking  the  condemning  party  may  show  the  cost  of 
restoring  the  property  to  its  former  relative  position.54 

§  461.  Opinion  Evidence  of  Damage. 

When  the  injury  inflicted  upon  a  parcel  of  land  by  the 
exercise  of  eminent  domain  cannot  be  economically  repaired 
by  the  restoration  of  the  property  to  the  condition  in 
which  it  stood  before  the  taking,  the  issue  narrows  down  to 
the  decrease  in  market  value  of  the  land  as  it  stands,  so 
far  as  such  decrease  is  due  to  the  construction  of  the  public 
work  which  caused  the  injury.  It  is  of  course  competent 
for  the  owner  to  point  out,  either  himself  or  by  means  of 
duly  qualified  expert  witnesses,  the  particulars  in  which 
the  land  has  been  or  will  be  damaged,  such  as  the  incon- 
venient size  and  shape  in  which  it  is  left,  the  interference 
with  access,  the  increased  accumulation  of  surface  water, 
the  noise  and  dirt  from  the  use  of  the  public  work,  and  the 
like,65  and  it  is  almost  everywhere  admitted  that  an  expert 
may  testify  that,  in  his  opinion,  the  property  has  or  has 
not  been  depreciated  in  market  value,56  but  whether  a  duly 

53.  Georgia. —  Augusta   v.    Schra-  Expenses  incurred  by  an.  owner  in 

meek,  96  Ga.  426,  23  S.  E.  400,  51  good  faith  in  attempting  to  brace 

Am.  St.  Rep.  146.  and  sustain  his  building  were  held 

Kansas. —  Topeka  v.  Martineau,  45  recoverable  in  Peck  v.  Chicago  Rys. 

Kan.  387,  22  Pac.  417,  5  L.  R.  A.  Co.,  270  111.  34,  110  N.  E.  414. 

775.  54.  In  re  Mercer  St.,  55  Wash.  116, 

Massachusetts. — Chase  v.  Worces-  104  Pac.  133. 

ter,    108    Mass.    60 ;    Hartshorn    v.  55.  What  elements  of  damage  may 

Worcester,  113  Mass.  Ill;  Buell  v.  be  admitted  in  evidence  is  a  ques- 

Worcester  County,   119  Mass.   372;  tion   of   substantive  law,   discussed 

Manson  v.  Boston,  163  Mass.  479,  40  elsewhere  in  this  work.    See  supra, 

N.  E.  850.  §  238. 

Minnesota. —  Sallden      v.      Little  56.  Illinois. —  Chicago,  etc.,  R.  R. 

Falls,  102  Minn.  358,  113  N.  W.  884,  Co.  v.  Chicago,  149  111.  457,  37  N.  E. 

13  L.  R.  A.   (N.  S.)  790.  78:  plk«  v-  Chicago,  155  111.  656,  40 

Pennsylvania. —  Kersey  v.  Schuyl-  N.  E.  567. 

kill  River,  etc.,  R.  R.  Co.,  133  Pa.  Missouri.—  Knapheide  v.  Jackson 

234,  19  Atl.  553,  7  L.  R.  A.  409,  19  County,  215  Mo.  516,  114  S.  W.  960 ; 

Am.  St.  Rep.  632 ;  Kindred  v.  Phila-  Rourke  v.  Holmes  St.  Ry.  Co.,  221 

delphia,  239  Pa.  320,  86  Atl.  873.  Mo.  46,  119  S.  W.  1094. 
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qualified  expert,  after  stating  the  facts  upon  which  he 
bases  his  conclusion,  should  be  permitted  to  name  a  figure 
in  dollars  and  cents  which  represents  in  his  opinion  the 
amount  by  which  the  property  has  been  depreciated  in 
market  value  by  reason  of  the  taking,  is  a  question  upon 
which  there  is  a  direct  conflict  of  authority. 

It  is  a  general  principle  of  the  law  of  evidence,  as  it  has 
been  commonly  applied  by  the  courts,  that  reasoning  by 
witnesses  it  to  be  discountenanced.  Witnesses  are  to  state 
facts ;  the  jury  is  to  reason  and  draw  conclusions.  Eeason- 
ing  by  witnesses  is  considered  especially  objectionable 
when  a  witness  attempts  to  "  usurp  the  functions  of  the 
jury  ",  by  stating  his  conclusion  upon  the  very  point  that 
the  jury  is  to  decide.  It  is  a  matter  of  common  experience 
that  in  the  trial  of  personal  injury  cases  expert  witnesses 
cannot  be  asked  if  the  plaintiff  was  in  the  exercise  of  due 
care,  or  if  the  defendant  was  negligent,  or  what  would  be 
a  fair  pecuniary  compensation  for  the  plaintiff's  injuries. 
The  courts  of  many  states  apply  the  same  principle  to  the 
trial  of  a  land  damage  case,  and  hold  that  an  expert  cannot 
be  allowed  to  state  to  the  jury  his  opinion  of  the  amount 
of  damages  or  the  extent  of  the  depreciation  in  value 
that  the  property  has  incurred.57 

Nebraska. —  Republican  Valley  R.  Kansas.— Wichita,  etc.,  Ry.  Co.  v. 

R.    Co.   v.   Linn,    15   Nebr.   234,   18  Kuhn,  38   Kan.   675,    17   Pac.   322; 

N.  W.  35,  315.  Chicago,  etc.,  Ry.  Co.  v.  Woodward, 

Pennsylvania. — Pennsylvania,  etc.,  48  Kan.  599,  29  Pac.  1146. 

R.  R.  Co.  v.  Bunnell,  81  Pa.  414.  Kentucky.—  Paducah  v.  Allen,  111 

Wisconsin.—  Milwaukee,    etc.,   R.  Ky.  361,  63  S.  W.  981,  98  Am.  St. 

R.  Co.  v.  Eble,  3  Pin.  334.  Rep.  422. 

57.  Alabama. —  Alabama,   etc.,  R.  Maryland. — Baltimore  Belt  R.  R. 

R.  Co.  v.  Burkett,  42  Ala.  83;  Cen-  Co.  v.  Sattler,  102  Md.  595,  64  Atl. 

tral  of  Georgia  R.  R.  Co.  v.  Barnett,.  507. 

151  Ala.  407,  44  So.  392.     (See  how-  Michigan.—  Grand       Rapids       v. 

ever  Enterprise  Lumber  Co.  v.  Por-  Grand  Rapids,  etc.,  R.  R.  Co.,  58 

ter,  165  Ala.  579,  51  So.  723.)  Mich.  641,  647,  26  N.  W.  159. 

Colorado.— Old  v.  Keener,  22  Colo.  Nebraska. —  Omaha  v.  Kramer,  25 

6,  43  Pac.  127.  Nebr.  489,  41  N.  W.  295,  13  Am.  St. 

Georgia.—  Central,  etc.,  R.  R.  Co.  Rep.  504. 

v.  Kelley,  58  Ga.  107.  New  Jersey.—  Thompson  v.  Penn- 

Indiana.—  Hagaman  v.  Moore,  84  sylvania  R.  R.  Co.,  51  N.  J.  L.  42, 

Ind.  496 ;  Tost  v.  Conroy,  92  Ind.  15  Atl.  833. 

464,  47  Am.  Rep.  156 ;  Chicago,  etc.,  New  Mexico.—  New  Mexico  R.  R. 

Ry.  Co.  v.  Wysor  Land  Co.,  163  Ind.  Co.  v.  Hendricks,  6  N.  M.  611,  30 

288,  69  N.  E.  546.  Pac.  901. 

Iowa.—  Hartley  v.   Keokuk,  etc.,  New  York.—  Roberts  v.  New  York, 

Ry.  Co.,  85  Iowa  455,  52  N.  W.  532.  etc.,  El.  Ry.  Co.,  128  N.  T.  455,  28 
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On  the  other  hand,  it  is  recognized  by  anyone  who  has 
given  the  subject  the  slightest  serious  thought,  that  wit- 
nesses, even  of  the  most  limited  intelligence,  state  the 
results  of  their  reasoning  to  the  jury  in  every  court  in  the 
country  over  and  over  again  every  day.58  Furthermore, 
as  a  practical  matter,  whenever  the  issue  is  of  such  a  char- 
acter that  a  mere  enumeration  of  the  facts  would  leave  the 
jury  in  the  dark,  witnesses  are  often  allowed  to  state 
their  conclusions  even  if  the  conclusions  involve  the  very 
issue  before  the  jury,  as  in  the  case  of  the  issue  of  the 
sanity  or  insanity  of  a  testator,  or  of  a  person  charged 
with  crime.59  It  is  well  settled  that  a  witness  having 
greater  opportunity  for  knowledge  of  the  value  of  real 
estate  taken  by  eminent  domain  than  the  members  of  the 
jury  is  not  limited  to  a  statement  of  the  facts  which  give 
it  value,  for  a  jury  could  hardly  make  an  intelligent  valu- 
ation from  a  description  of  the  land  and  an  enumeration 
of  its  advantages  without  a  definite  figure  as  a  guide,  and 
a  duly  qualified  witness  may  consequently  state  what,  in 
his  opinion,  the  land  is  worth  in  the  market.60  When  an 
entire  parcel  of  land  is  taken  by  eminent  domain,  the  market 
value  of  the  land  taken  is  the  issue,  and  the  only  issue,  be- 
fore the  jury ;  yet  it  has  never  been  held  that  the  opinion  of 
an  expert  as  to  its  value  is  inadmissible  on  this  account. 

N.  E.  468,  13  L.  R.  A.  499 ;  Doyle  v.  plies  his  opinion.     Many  facts  that 

Manhattan  R.  R.  Co.,  128  N.  Y.  488,  we  know   through   our  senses   are 

28  N.  B.  495.  of  this  character.     In  testifying  to 

Ohio. —  Columbus,  etc.,  Ry.  Co.  v.  the  identity  of  a  person,  the  state- 
Gardner,  45  Ohio  St.  309,  13  N.  B.  ment  can  often  be  nothing  more 
69.  than  belief  or  opinion.    This  is  es- 

Oregon. —  Pacific  Ry.,  etc.,  Co.  v.  pecially   so   when   the  person   was 

Elmore  Packing  Co.,  60  Ore.  534,  10  seen  in  the  night,  or  at  a  distance, 

Pac.  389,  Ann.  Cas.  1914  A  371.  or  for  a  very  short  time.    So  as  to 

Rhode  Island. —  Tingley  Bros.  v.  the  identity  of  one  of  his  garments, 

Providence,  8  R.  I.  493.  or  a  fragment  of  a  garment.     So 

Texas. —  Gainesville,  etc.,  Ry.  Co.  of    footprints,    animals    and    many 

V.  Hall,  78  Tex.  169,  14  S.  W.  259,  other   objects,   and   of  the  size   or 

9  L.  R.  A.  298,  22  Am.  St.  Rep.  42.  color  of  objects,  the  character  and 

58.  See  the  opinion  of  Chapman,  quality  of  objects  or  the  value  of 

0.  J.,  in  Commonwealth  v.  Dorsey,  property,  or  of  sounds  or  noises." 

103  Mass.  412,  420,  "  In  most  cases  See  also  Hackett  v.  Boston,  etc.,  R. 

when  a  witness  is  examined  as  to  R.  Co.,  35  N.  H.  390,  to  same  effect, 

distances,  dimensions,  weight  or  any  59.  Norris  v.  State,  16  Ala.  779 ; 

quality  of  the  matter  in  question,  Hardy   v.    Merrill,    56   N.   H.    250; 

he  cannot  testify  except  by  the  use  Clary  v.  Clary,  2  Ired.  (K.  C.)  80. 

of  language  which  necessarily  im-  60.  Supra,  §  448. 
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If  an  expert  may  state  his  opinion  of  the  value  of  the 
entire  parcel  before  the  taking,  it  is  but  a  slight  step  fur- 
ther to  allow  him  to  state  his  opinion  of  the  value  of  the 
remaining  land  after  the  taking.  Although  it  was  formerly 
sometimes  held  that  a  witness  could  not  state  his  opinion 
of  the  value  of  the  property  before  and  after  the  taking, 
since  he  would  thus  in  effect  give  his  opinion  of  the  amount 
of  damage  and  usurp  the  function  of  the  jury,61  the  cases 
which  laid  down  this  rule  have  been,  overruled,  and  it 
appears  to  be  held  in  most  if  not  all  of  the  states  in  which 
an  expert  is  not  allowed  to  testify  directly  as  to  damage, 
that  he  may  state  the  value  of  the  property  before  and 
after  the  taking.62  Once  it  is  conceded  that  he  may  do 
this,  it  is  a  mere  matter  of  form  whether  the  simple  mathe- 
matical computation  of  arriving  at  the  damage  by  subtract- 
ing the  value  after  from  the  value  before  the  taking  is  to 
be  made  by  the  witness  or  by  the  jury.  It  is  accordingly 
held  in  many  jurisdictions  that  a  duly  qualified  expert  may 
testify  directly  as  to  the  amount  of  the  damage;63  and  in 


61.  Logansport  v.  McMillan,  49 
Ind.  493;  Baltimore,  etc.,  B.  K.  Co. 
v,  Johnson,  59  Ind.  247;  Baltimore, 
etc,  B.  B.  Co.  v.  Johnson,  59  Ind. 
480;  Fremont,  etc.,  B.  R.  Co.  v. 
Lamb,  11  Nebr.  592,  10  N.  W.  493. 

62.  Alabama. — Central  of  Georgia 
By.  Co.  v.  Barnett,  151  Ala.  407,  44 
So.  392. 

Colorado. —  Fort  Collins  Develop- 
ment By.  Co.  v.  France,  41  Colo. 
512,  92  Pac.  953. 

Indiana. —  Yost  v.  Conroy,  92  Ind. 
464,  47  Am.  Bep.  156 ;  Chicago,  etc., 
By.  Co.  v.  Wysor  Land  Co.,  163  Ind. 
288,  69  N.  B.  546. 

Iowa. —  Henry  v.  Dubuque,  etc., 
R.  B.  Co.,  2  Iowa  288;  Dalzell  v. 
Davenport,  12  Iowa  437. 

Missouri. —  Spencer  v.  Metropoli- 
tan St.  By.  Co.,  120  Mo.  154,  23 
S.  W.  126,  22  L.  E.  A.  668. 

Nebraska. —  Omaha  v.  Kramer,  25 
Nebr.  489,  41  N.  W.  295,  13  Am.  St 
Rep.  504. 

New  York. —  Matter  of  Furman 
St.,  17  Wend.  649;  Roberts  v.  New 
York  El.  Ry.  Co.,  128  N.  Y.  155,  28 
N.  E.  436,  13  L.  B.  A.  499. 


North  Carolina. — Durham,  etc.,  B. 
R.  Co.  v.  Trustees  of  Bullock 
Church,  104  N.  C.  525,  10  S.  E.  761 ; 
Baleigh,  etc.,  By.  Co.  v.  Mecklenburg 
Mfg.  Co.,  166  N.  C.  168,  83  S.  E.  390. 

Rhode  Island. — Tingley  Brothers 
v.  Providence,  8  R.  I.  493. 

Texas. —  Gainesville,  etc.,  Ry.  Co. 
v.  Hall,  78  Tex.  169,  14  S.  W.  259, 
9  L.  R.  A.  298,  22  Am.  St.  Rep.  42. 

63.  Arkansas. —  Texas,  etc.,  R.  R. 
Co.  v.  Kirby,  44  Ark.  103;  Fayette- 
ville,  etc.,  R.  R.  Co.  v.  Combs,  51 
Ark.  324,  11  S.  W.  418;  Stuttgart, 
etc.,  R.  R.  Co.  v.  Kocourek,  101 
Ark.  47,  141  S.  W.  511. 

California. —  Siskiyou  County  v. 
Gamlich,  110  Cal.  94,  42  Pac.  468. 

Florida. —  Orange,  etc.,  R.  R.  Co. 
v.  Craver,  32  Fla.  28,  13  So.  444. 

Illinois. —  Cooper  v.  Randall,  59 
111.  317;  Eberhart  v.  Chicago,  etc., 
R.  R.  Co.,  70  111.  347. 

Kansas. — Topeka  v.  Martineau,  42 
Kan.  387,  22  Pac.  417,  5  L.  R.  A. 
775. 

Maine. —  Snow  v.  Boston,  etc.,  B. 
E.  Co.,  65  Me.  230. 

Massachusetts. — Vandine  v.   Bur- 
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some  of  the  states  in  which  such  testimony  is  not  consid- 
ered strictly  competent,  its  admission  is  not  necessarily  a 
cause  for  setting  aside  a  verdict  otherwise  unobjection- 
able.64 The  modern  tendency  is  to  discard  arbitrary  rules 
of  evidence  which  have  no  substantial  principle  behind 
them,  but  which  continually  involve  the  court  and  counsel 
in  quibbles  over  the  form  in  which  interrogatories  shall  be 
put,  and  it  is  safe  to  say  that  before  many  years  a  duly 
qualified  witness  will  be  allowed  to  state  his  estimate  of 
the  amount  of  the  damage  in  eminent  domain  cases  in 
every  state  in  the  union. 


§  462.  Qualifications  Necessary  for  Opinion  Evidence  of 
Damage. 

The  relaxation  of  the  general  principles  of  the  law  of 
evidence  which  has  permitted  the  introduction  of  testimony 
by  an  expert  of  his  opinion  of  the  amount  of  damage  as 
constituting  in  practice  a  more  convenient  and  satisfactory 


pee,  13  Met.  288;  Dwignt  v.  Hamp- 
den County  Commissioners,  11  Cush. 
201 ;  West  Newbury  v.  Chase,  5 
Gray  521 ;  Brainard  v.  Boston,  etc., 
R.  R.  Co.,  12  Gray  407 ;  Shattuck  v. 
Stonehain  Branch  R.  R.  Co.,  6  Allen 
115 ;  Swan  v.  Middlesex  County,  101 
Mass.  173;  Sexton  v.  North  Bridge- 
water,  116  Mass.  200;  Cutter  v. 
Boston,  200  Mass.  400,  86  N.  B. 
789. 

Minnesota. —  Simmons  v.  St.  Paul, 
etc.,  R.  R.  Co.,  18  Minn.  184;  Leh- 
micke  v.  St  Paul,  etc.,  R.  R.  Co., 
19  Minn.  464;  Curtis  v.  St.  Paul, 
etc.,  R.  R.  Co.,  20  Minn.  28;  Em- 
mons v.  Minneapolis,  etc.,  R.  R.  Co., 
41  Minn.  133,  42  N.  W.  789. 

Missouri. —  Knapheide  v.  Jackson 
County,  215  Mo.  516,  114  S.  W. 
960. 

Oklahoma. —  Diebold  Safe  &  Lock 
Co.  v.  Holt,  4  Okla.  479,  46  Pac. 
512. 

Oregon. —  Portland  v.  Kamm,  10 
Ore.  383. 

Pennsylvania. —  Beck  v.  Pennsyl- 
vania, etc.,  R.  R.  Co.,  148  Pa.  271, 
23  Atl.  900,  33  Am.  St.  Rep.  822; 
Baker  v.  Pennsylvania  R.  R.  Co., 
236  Pa.  479,  84  Atl.  959. 

77 


South  Carolina. — Mason  v.  Postal 
Tel.  Cable  Co.,  74  S.  C.  557,  54  S.  E. 
763. 

South  Dakota. — Schuler  v.  Board 
of  Supervisors,  12  S.  D.  460,  81 
N.  W.  890. 

Tennessee. — Wray  v.  Knoxville, 
etc.,  R.  R.  Co.,  113  Term.  544,  82 
S.  W.  471. 

Virginia. — Swift  v.  Newport 
News,  105  Va.  108,  52  S.  E.  821,  3 
L.  R.  A.  (N.  S.)  404. 

Washington. — Seattle,  etc.,  R.  R. 
Co.  v.  Gilchrist,  4  Wash.  509,  30 
Pac.  738. 

West  Virginia. — Grafton,  etc.,  R. 
R.  Co.  v.  Foreman,  24  W.  Va.  662. 

Wisconsin. —  Snyder  v.  Western 
Union  R.  R.  Co.,  25  Wis.  60 ;  Woosi- 
ter  v.  Sugar  Valley  R.  R.  Co.,  57 
Wis.  311,  15  N.  W.  401. 

64.  Fort  Collins  Development  Ry. 
Co.  v.  France,  41  Colo.  512,  92  Pac. 
953;  Parrott  v.  Chicago,  etc.,  Ry. 
Co.,  127  Iowa  419,  103  N.  W.  352; 
Spencer  v.  Metropolitan  St.  Ry.  Co., 
120  Mo.  154,  23  S.  W.  126,  22  L.  R.  A. 
668 ;  Gainesville,  etc.,  Ry.  Co.  v. 
Hall,  78  Tex.  169,  14  S.  W.  259,  9 
L.  R.  A.  298,  22  Am.  St.  Rep.  42. 
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method  of  presenting  the  case  to  the  jury  than  restricting 
his  testimony  to  the  value  of  the  property  before  and  after 
the  taking,  should  not  be  abused  by  allowing  witnesses  to 
estimate  the  damage  who  would  not  be  qualified  to  testify 
at  all  in  the  states  which  have  preserved  the  more  rigid 
procedure.  A  witness  who  testifies  as  to  damage  should 
have  at  all  events  sufficient  qualifications  to  testify  as  to 
value.  He  should  be  familiar  with  the  property  itself 
before  the  taking  and  know  its  market  value,  before  he 
undertakes  to  say  how  it  has  been  affected  by  the  taking. 
In  other  words,  mere  general  skill  and  knowledge  of  the 
subject  of  real  estate  values  and  how  they  are  affected 
by  steam  railroads,  elevated  railways,  or  whatever  the 
public  improvement  which  caused  the  injury  may  be,  is  not 
sufficient  to  qualify  a  witness  to  damages,  and  consequently 
a  witness  who  has  not  the  requisite  local  knowledge  should 
not  be  allowed  either  to  testify  as  to  the  amount  of  damage 
in  dollars  and  cents  in  answer  to  hypothetical  questions, 
or  to  state  by  what  percentage  the  value  of  the  property 
has  been  diminished.65  This  rule  has  not  however  always 
been  kept  in  view,  and  in  some  states  witnesses  who  admit- 
tedly have  no  knowledge  of  the  market  value  of  a  piece 
of  property  have  been  allowed  to  state  what  percentage 
of  its  value  has  in  their  opinion  been  stricken  off  by  the 
construction  of  a  public  improvement  through  or  near  it.66 
If  the  admissibility  of  such  testimony  is  a  necessary  result 
of  permitting  experts  to  state  their  opinion  of  the  amount 
of  damage  directly,  instead  of  limiting  them  to  an  estimate 
of  the  market  value  before  and  after  the  taking,  courts  may 
well  hesitate  before  they  adopt  the  more  liberal  rule,  since 
in  such  case,  the  admission  of  opinion  evidence  of  damage 
is  not  a  mere  matter  of  allowing  the  witness  instead  of  the 
jury  to  perform  the  simple  arithmetical  problem  of  sub- 
tracting the  value  after  from  the  value  before  the  taking, 
but  involves  the  introduction  of  a  class  of  experts  upon  the 
issue  of  damage  whom  the  courts  have  carefully  excluded 

65.  Paducah  v.  Allen,  111  Ky.  361,      400,  86  N.  E.  789;  Dawson  v.  Pitts- 
63  S.  W.  981,  98  Am.  St.  Rep.  422.      burgh,  159  Pa.  317,  28  Atl.  171. 

66.  Cutter   v.   Boston,   200   Mass. 
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upon  the  issue  of  value,67  and  who  would  not  be  competent 
in  any  capacity  in  the  states  in  which  the  stricter  rule 
prevails.  There  is,  it  is  true,  no  binding  principle  of  the 
law  of  evidence  which  excludes  opinion  evidence  of  damage 
from  a  witness  who  is  not  familiar  with  local  values,  but 
if  experts  are  to  be  allowed  to  testify  as  to  damage  with- 
out the  steadying  requirement  of  a  knowledge  of  actual 
values  in  the  vicinity  of  the  taking,  and  to  base  their  esti- 
mate wholly  upon  their  general  knowledge  of  the  theory 
of  real  estate  valuation,  the  danger  of  a  complete  demorali- 
zation of  the  trial  of  land  damage  cases  is  a  real  and  prac- 
tical one.  The  ascertainment  of  real  estate  values  is  not 
a  sufficiently  exact  science  to  justify  the  treatment  of  wit- 
nesses, although  qualified  to  make  their  opinion  helpful  to 
the  jury,  as  experts  in  the  strict  sense  of  the  term. 

On  the  other  hand,  it  would  seem  that  not  all  witnesses 
who  are  competent  as  to  value  are  necessarily  competent 
as  to  damages.  Farmers  and  other  old  residents  who  have 
bought  and  sold  land  in  the  vicinity  may  have  very  accurate 
opinions  upon  the  value  of  the  land  as  it  stood  unaffected 
by  the  taking ;  but  if  they  have  never  had  occasion  to  note 
the  effect  of  a  railroad  upon  land  values  in  its  vicinity  their 
testimony  upon  the  question  of  damages  caused  by  a  rail- 
road would  be  of  little  assistance  to  the  jury.  Nevertheless, 
it  cannot  be  said  as  a  matter  of  law  that  a  witness  who  is 
sufficiently  familiar  with  the  market  value  of  the  property 
to  make  his  opinion  competent  is  not  qualified  to  estimate 
the  damage,  merely  because  he  had  no  actual  knowledge  of 
any  particular  case  in  which  damage  had  been  inflicted  in 
a  similar  manner,  if  the  damage  is  not  of  a  character  to 
require  more  than  ordinary  skill  and  knowledge  to  under- 
stand and  appreciate.68  When  however  real  technical 
knowledge  is  required  to  estimate  intelligently  the  amount 
of  the  damage,  mere  knowledge  of  local  market  value  is 
not  sufficient,  and  upon  such  issues  as  damage  by  induction 

67.  Supra,  §  450.  leasehold  from  a  change  of  grade 

68.  Swan  v.  Middlesex  County,  a  witness  familiar  with  the  effect 
101  Mass.  173.  In  In  re  Seattle,  52  of  grade  damages  on  rental  values, 
Wash.  226,  100  Pac.  330,  it  was  held  but  not  on  the  value  of  leasehold) 
that  on  the  issue  of  damages  to  a  interests  was  competent. 
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from  high  powered  electric  wires,  or  from  pollution  or 
diversion  of  water  used  for  mechanical  purposes,  the 
evidence  must  be  confined  to  the  testimony  of  witnesses  wha 
have  some  knowledge  of  the  scientific  principles  involved.69 

§  463.  Evidence  of  the  Damage  Actually  Inflicted. 

It  is  of  course  well  settled  that  damages  are  to  be  assessed 
as  of  the  date  of  the  taking,  and  in  legal  theory  the  amount 
of  compensation  for  the  exercise  of  the  power  of  eminent 
domain  should  be  determined  in  precisely  the  same  manner 
as  if  the  trial  and  the  taking  were  simultaneous  acts.70  If 
damages  are  in  fact  assessed  at  the  time  of  the  taking  or 
so  soon  thereafter  that  the  public  improvement  in  behalf 
of  which  the  taking  is  made  has  not  been  constructed  and 
no  physical  changes  have  been  made  in  the  land,  the 
evidence  is  necessarily  confined  to  estimates  of  prospective 
damage  based  upon  the  supposed  character  of  the  work 
to  be  constructed  and  its  expected  effect  on  the  remaining 
land  of  the  owner.  It  frequently  happens  however  in  juris- 
dictions in  which  the  requirement  that  compensation  pre- 
cede the  taking  is  not  found  in  the  constitution,  or  is  ignored 
in  actual  practice,  that  the  trial  occurs  long  after  the  taking 
and  even  after  the  public  improvement  in  behalf  of  which 
the  taking  was  made  has  been  constructed  and  opened  to 
public  use.  It  was  formerly  considered  that  the  jury  was 
bound  to  shut  its  eyes  to  everything  which  had  actually 
occurred  after  the  taking,  and  it  was  held  that  evidence 
could  be  admitted  only  as  to  the  character  of  the  structure 
that  would  probably  be  erected,  its  probable  effect  upon 
the  remaining  land  or  the  probable  cost  of  restoring  such 
land  to  its  original  relative  position.71  The  modern  and 
more  enlightened  rule  is  that  it  is  competent  to  show  the 
mode  in  which  the  work  was  constructed,  the  actual  effect 
of  its  construction  and  operation  upon  the  remaining  land, 
and  the  actual  expense,  if  reasonable,  incurred  by  the  owner 

69.  Stein  v.  Burden,  24  Ala.  130,  70,  Supra,  §  436. 

60  Am.  Dec.  453 ;  Oarr  v.  Northern.  71.  Dickenson    v.    Fitchburg,    13 

Liberties,  35  Pa.  324,  78  Am.  Dec.  Gray  (Mass.)  546. 
342. 
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in  adapting  his  land  to  the  new  situation.  Such  evidence 
is  admitted,  not  to  modify  the  legal  effect  of  the  taking, 
or  to  change  the  rule  of  damages,  but  to  show  more  accur- 
ately the  true  nature  of  the  easement  taken.72 


72.  Thus  in  Re  Rapid  Transit 
Railroad  Commissioners,  197  N.  Y. 
81,  108,  90  N.  E.  456,  36  L.  R.  A. 
(N.  S.)  647,  18  Ann.  Cas.  366, 
which  arose  from  condemnation  pro- 
ceedings for  the  construction  of  a 
subway,  the  court  said,  "  The  rule 
of  evidence  adopted  by  the  commis- 
sioners was  erroneous.  They  lim- 
ited the  witnesses  in  their  estimates 
of  value  to  the  time  when  it  was 
known  that  the  subway  was  an  as- 
sured fact  by  the  filing  of  the  oaths, 
although  the  work  of  construction 
had  not  been  commenced,  and  in- 
structed them  to  exclude  from  con- 
sideration any  physical  damage 
which  had  actually  been  inflicted 
at  the  time  of  the  trial,  when  the 
work  in  front  of  the  premises  in 
question  had  been  substantially  com- 
pleted. In  estimating  the  market 
value  on  this  basis,  the  experts  were 
confined  to  supposition  and  specula- 
tion, for  filing  a  paper  in  a  public 
office  worked  no  physical  change  in 
the  property,  and  they  were  not  al- 
lowed to  consider  the  realities  as 
shown  by  time  and  experience.  The 
test  presented  to  them  was  what  the 
market  value  would  probably  be  if 
an  intending  purchaser  knew  that 
the  road  was  to  be  built.  This  left 
everything  open  to  the  mere  esti- 
mate of  experts,  not  founded  on 
fact  but  on  conjecture.  Certainty 
is  better  than  conjecture,  and  the 
injuries  actually  inflicted  a  better 
guide  than  the  opinions  of  experts 
as  to  the  market  values  just  before 
and  just  after  the  oaths  of  the  com- 
missioners were  filed,  or  during  the 
same  five  minutes.  The  value  of 
such  evidence,  always  a  dangerous 
and  uncertain  guide,  and  in  this 
case  especially  so  owing  to  the  re- 
strictions of  the  commissioners,  is 
shown  by  the  fact  that  experts 
called  by  the  claimants  estimated 
the  amount  of  the  depreciation  of 
the  property  just  after  the  oaths 


were  filed  at  fifty  per  cent,  of  its 
value  just  before  the  oaths  were 
filed,  while  those  called  by  the  city, 
apparently  of  equal  intelligence  and 
experience,  placed  it  at  ten  per 
cent.  We  think  it  was  the  duty  of 
the  commissioners  to  receive  evi- 
dence relating  to  the  condition  of 
the  properties  down  to  the  time  of 
the  trial  and  to  note  the  effect 
thereon  of  the  work  in  fact  done 
at  that  time.  Evidence  as  to  the 
physical  injuries  which  had  actually 
been  inflicted  and  could  be  seen, 
touched  and  measured,  was  compe- 
tent and  should  have  been  received, 
as  it  was  to  some  extent,  and  con- 
sidered, as  it  was  not  to  any  extent. 
The  Appellate  Division,  therefore, 
was  entirely  right  in  sending  back 
the  cases  of  Mynderse  and  Abbott 
for  redetermination,  with  instruc- 
tions to  receive  and  consider  evi- 
dence of  all  physical  injuries  in- 
flicted upon  the  property  by  the 
proper  construction  of  the  work,  so 
far  as  they  could  be  ascertained  at 
the  date  of  the  trial."  So  in  Man- 
son  v.  Boston,  163  Mass.  479,  40 
N.  E.  850,  it  was  held  that  on  a 
petition  for  damages  for  taking  land 
in  fee  for  a  park,  evidence-was  com- 
petent of  a  change  in  grade  of  the 
land  taken,  after  the  taking,  ren- 
dering the  construction  of  a  retain- 
ing wall  by  petitioner  necessary,  the 
court  saying,  "The  damages,  to  be 
sure,  are  to  be  assessed  as  of  the 
time  of  the  taking;  but  when  the 
taking  is  for  a  public  purpose  which 
may  involve  a  change  in  the  sur- 
face, since  the  damages  are  to  be 
fixed  once  for  all,  if  they  are  esti- 
mated before  the  work  is  actually 
done,  it  is  to  some  extent  an  esti- 
mate of  prospectire  damages;  but 
If  they  are  estimated  after  the  work 
has  been  done,  it  is  more  direct  and 
simple  to  show  just  how  the  land  is 
left,  and  we  are  of  opinion  that  this 
may  be  done,  as  an  aid  to  the  jury, 
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It  is  not  however  competent  to  introduce  evidence  that 
the  land  in  controversy  was  less  valuable  after  the  work 
was  constructed  than  before,  without  some  further  evidence 
that  the  decrease  in  value  was  due  to  the  taking.73  The 
mere  fact  that  other  causes  contributed  to  the  decrease  in 
value  and  that  it  is  impossible  to  differentiate  between  the 
effect  of  the  different  causes  with  mathematical  accuracy 
does  not  render  evidence  of  the  decrease  in  value  inad- 
missible, and  the  whole  matter  must  be  left  to  the  jury  with 


even  though  the  manner  of  construc- 
tion, and  the  excavations  or  fillings 
which  are  to  be  made,  are  not  fixed 
in  advance.  This  indeed  is  often 
for  the  benefit  of  the  defendant,  as 
otherwise  the  jury,  in  estimating  ac- 
cording to  the  full  measure  of  the 
right  acquired  by  the  public,  might 
allow  more  than  they  would  upon 
seeing  the  work  actually  done."  In 
Hellen  v.  Medford,  188  Mass.  42, 
73  N.  E.  1070,  69  L.  K.  A.  314, 
it  was  held  that  in  the  case  of 
the  lawful  abandonment  or  dis- 
continuance of  a  highway  before 
the  assessment  of  damages,  "there 
can  be  no  doubt  that  the  fact  of 
such  an  ending  of  the  easement  can 
be  put  in  evidence  on  the  question 
of  damages.  But  the  ground  of  the 
admissibility  of  this  fact  is  not  that 
the  thing  once  taken  from  the  owner 
has  been  restored  to  him,  but  that 
the  evidence  tends  to  show  the  na- 
ture and  extent  of  the  thing  taken. 
The  thing  taken  is  the  use  of  the 
land  for  a  highway  so  long  as  the 
public  necessity  requires,  and  the 
sum  to  which  the  owner  is  entitled 
is  the  damage  by  reason  of  such 
taking.  And  that  is  the  rule  of 
damage  all  the  way  through,  as 
well  at  the  time  of  trial  as  the 
time  of  taking.  The  evidence  of  a 
lawful  ending  of  the  easement  be- 
fore the  trial,  whether  by  discon- 
tinuance or  otherwise  is  admissible, 
therefore,  to  make  more  certain  the 
nature  of  the  easement  taken,  but 
not  to  show  that  the  right  to  dam- 
ages has  been  changed."  Other 
cases  in  which  the  same  principle 
was  applied  include, 


Massachusetts. —  Benton  v.  Brook- 
line,  151  Mass.  250,  265,  23  N.  E. 
846  (actual  cost  of  removing  build- 
ings) ;  White  v.  Medford,  163  Mass. 
164,  39  N.  E.  997  (actual  effect  of 
blasting  in  constructing  street) ; 
Butchers'  Slaughtering,  etc.,  Assn. 
v.  Commonwealth,  163  Mass.  386,  40 
N.  E.  176  (manner  in  which  sewer 
was  constructed)  ;  Peirson  v.  Bos- 
ton Elevated  Ry.  Co.,  191  Mass.  223, 
234,  77  N.  E.  769,  4  St.  Ry.  Rep.  478 
(declarations  of  customers  of  restau- 
rant that  they  were  leaving  because 
elevated  trains  made  it  too  noisy  to 
talk). 

Michigan. —  Boyne  City,  etc.,  R. 
R.  Co.  v.  Anderson,  146  Mich.  328, 
109  N.  W.  429,  8  L.  R.  A.  (N.  S.) 
306,  117  Am.  St  Rep.  642,  10  Ann. 
Cas.  283  (phonograph  showing 
sounds  actually  made  by  railroad  in 
street). 

Pennsylvania. — Weinschenck  v. 
Western  Allegheny  R.  R.  Co.,  233 
Pa.  442,  82  Atl.  750  (manner  in 
which  railroad  was  constructed; 
also  how  owner  was  now  obliged  to 
get  water). 

Texas. — Houston  Belt  Terminal 
Ry.  Co.  v.  Wilson  (Tex.  Civ.  App.), 
176  S.  W.  907  (evidence  of  actual 
depreciation  in  rental  value  after 
the  railroad  was  constructed). 

73.  Thus  in  Bragan  v.  Birming- 
ham, etc.,  Power  Co.,  163  Ala.  93, 
51  So.  30,  it  was  held  that  evidence 
that  a  house  was  vacant  and  could 
not  be  rented  after  a  change  in  the 
street  was  not  admissible  unless  con- 
nected with  the  change  in  the  street 
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the  aid  of  such  evidence  upon  the  cause  of  the  damage  as 
can  be  produced  by  the  respective  parties.74 

There  is  no  sound  reason  for  limiting  the  testimony  of 
the  actual  damage  inflicted  to  evidence  of  its  effect  upon 
the  particular  piece  of  land  then  under  consideration,  if 
the  physical  situation  is  such  that  other  property  must  have 
been  affected  in  precisely  the  same  way.  If  an  owner  of 
land  should  testify  as  to  the  actual  interference  with  the 
beneficial  use  of  his  property  by  a  railroad  in  the  street 
in  front  of  it,  it  would  be  the  height  of  injustice  if  the  rail- 
road company  was  denied  the  right  to  offer  the  testimony 
of  owners  of  similar  property  on  the  same  street  that  they 
suffered  no  such  interference  with  the  use  of  their  own 
property.76  The  witnesses  under  such  circumstances  should 
however  be  confined  to  a  statement  of  observed  facts  and 
should  not  be  allowed  to  give  opinions  or  conclusions,  and 
such  evidence  should  be  strictly  confined  by  the  trial  court 
to  the  effect  of  the  construction  of  the  same  public  work 
under  the  same  conditions.  A  witness  should  not  be  allowed 
to  testify  that  other  property  in  the  same  general  neigh- 
borhood was  injured  by  a  similar  public  work  a  few  years 
before,76  and  a  fortiori  witnesses  should  not  be  permitted  to 
base  their  testimony  as  to  damages  upon  the  effect  of 
similar  structures  in  other  cities  and  towns,  when  the  situa- 
tion was  not  shown  to  be  the*  same.77 

74.  Drucke  v.  Manhattan  By.  Co.,  Michigan. —  Detroit  v.  Detroit 
106  N.  Y.  157,  12  N.  E.  568,  60  Am.  United  Ry.,  156  Mich.  106,  120  N.  W. 
Rep.  437.  600. 

75.  Doyle  v.  Manhattan  Ry.  Co.,  Missouri. —  Oape  Girardeau,  eta, 
128  N.  T.  488,  28  N.  E.  495;  John-  R.  R.  Co.  v.  Blechle,  234  Mo.  471, 
son  v.  Manhattan  Ry.  Co.,  16  N.  X.  137  S.  W.  974,  Ann.  Cas.  1912  D  246. 
Supp.  434,  61  Hun  627;  Wichita  New  Hampshire. —  Concord  R.  R. 
Palls,  etc.,  Ry.  Co.  v.  Wyrick  (Tex.  Co.  v.  Greely,  23  N.  H.  237. 

Civ.  App.),  147  S.  W.  730.  New    Jersey.—  Sommerville,    etc., 

76.  Illinois.—  Keman  v.  Chicago,  R.  R.  Co.  v.  Doughty,  22  N.  J.  L. 
etc.,  R.  R.  Co.,  123  111.  188,  14  N.  E.      495. 

18 ;  Chicago,  etc.,  R.  R.  Co.  v.  Bug-  New   York. —  Jamieson   v.   Kings 

bee,  184  111.  353,  56  N.  E.  386.  County  Elevated  Ry.  Co.,  147  N.  X. 

Iowa.— Western  Newspaper  Union  322,  41  N.  E.  693. 

v.  Des  Moines,  157  Iowa  685,  140  Pennsylvania.—  Fitchburg,       etc., 

N.  W.  367.  Ry-  Co.  v.  McCloskey,  110  Pa.  436. 

Kansas. —  Kansas  City,  etc.,  R.  R.  77.  Western  Newspaper  Union  v. 

Co.  v.  Splitlog,  45  Kan.  68,  25  Pac.  Des  Moines,  157  Iowa  685, 140  N.  W. 

202.  367. 

Maryland. —  Lake   Roland   R.   R. 
Co.  v.  Frick,  86  Md.  259,  37  Atl.  650. 
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§  464.  Evidence  of  Value  after  the  Damage  has  been 
Inflicted. 

As  the  amount  of  damage  caused  to  a  parcel  of  land 
by  the  exercise  of  eminent  domain  is  determined  by  sub- 
tracting the  market  value  of  the  property  after  the  inflic- 
tion of  the  damage  from  the  market  value  before,  excluding 
from  consideration  any  outside  cause,  or  any  elements  of 
damage  or  benefit  which  the  local  substantive  law  may 
disregard  as  too  general,  remote  or  conjectural  or  as  objec- 
tionable upon  grounds  of  policy,  the  value  of  the  property 
after  the  injury  has  been  inflicted  is  a  necessary  issue.  The 
objections  that  have  been  raised  to  proving  this  issue  by 
opinion  evidence  have  been  pointed  out  in  the  preceding 
sections.  Apart  from  opinion  evidence,  the  value  of  the 
land  after  the  taking  may  be  proved  in  the  same  manner 
as  its  value  before,  although  in  the  nature  of  things,  such 
evidence  is  usually  much  less  readily  available. 

In  jurisdictions  in  which  the  actual  prices  paid  for  sim- 
ilar lands,  or  actual  rents  received  from  adjoining  buildings 
are  admissible  to  show  value  before  the  taking  or  injury,78 
sales  and  rentals  of  similar  lands  affected  by  the  same  or 
a  similar  improvement  are  admissible  to  show  value79  after 
the  injury.  Evidence  of  this  character  is  however  strictly 
limited  to  land  sufficiently  similar  to  the  land  injured  and 
to  sales  sufficiently  close  in  place  and  time,  to  have  made 
the  evidence  competent  to  show  value  before  the  taking  or 
injury.80  ,  It  is  not  competent  in  order  to  prove  that  the 
value  of  a  farm  in  one  place  was  unfavorably  affected  by 
the  "construction  of  a  railroad  through  it,  to  show  that 
other  farms  in  other  places  with  similar  railroads  through 

78.  Supra,  §  455.  mitted  to  show  value,  damage  ean- 

79.  Paducah  v.  Allen,  111  Ky.  361,  not  be  shown  by  actual  sales  or 
63  S.  W.  981,  98  Am.  St.  Rep.  422;  rentals  of  neighboring  property  be- 
Levenson  v.  Boston  Elevated  Ry.  fore  and  after  the  injury  was  In- 
Oo.,  191  Mass.  75,  77  N.  B.  635;  flieted.  Jamieson  v.  Kings  County 
Cotton  v.  Boston  Elevated  Ry.  Co.,  Elevated  Ry.  Co.,  147  N.  T.  322,  41 
191  Mass.  103,  77  N.  E.  698,  4  St.  N.  E.  693;  Witmark  v.  New  York 
Ry.  Rep.  480 ;  Watson  v.  Milwaukee,  Elevated  Ry.  Co.,  149  N.  Y.  393,  44 
etc.,  Ry.  Co.,  57  Wis.  332.    In  juris-  N.  E.  78. 

dictions  in  which  sales  and  rentals         80.  As  to  what  sales  are  compe- 
of  neighboring  property  are  not  ad-      tent,  see  supra,  §  457. 
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them  sold  for  low  figures,  or  even  that  such  farms  sold 
for  a  high  price  before  the  railroad  was  built  and  a  low 
price  afterward.  It  is  not  competent,  in  order  to  show 
the  damage  to  a  piece  of  abutting  real  estate  from  the  con- 
struction and  operation  of  an  elevated  railway  in  a  publie 
street,  to  prove  that  values  of  similar  property  in  other 
cities,  or  in  other  sections  of  the  same  city,  suffered  a  cer- 
tain percentage  of  depreciation  when  an  elevated  railway 
was  built  in  the  street  in  front  of  them.81  Offers  by  third 
parties  to  buy  the  land  claimed  to  have  been  injured  or 
land  similarly  affected82  for  a  good  price  are  not  admissible 
against  the  owner,  nor  can  it  fairly  be  said  that  an  offer 
by  him  to  sell  his  own  land  at  a  high  figure  after  the  injury 
was  inflicted  is  an  admission  by  him  that  it  is  worth  what 
he  asked  for  it,83  although  such  evidence  is  sometimes 
admitted  to  contradict  his  own  testimony.84  Settlements 
made  by  the  corporation  which  caused  the  injury  with 
owners  of  neighboring  land  are  objectionable,  for  reasons 
already  pointed  out.85 

Evidence  that  an  owner  who  now  claims  damages  had 
stated  at  other  times  that  the  construction  of  the  publie 
work  in  question  had  not  injured  his  property,  or  had  actu- 
ally benefited  it,88  or  that  it  would  not  injure  or  would  bene- 
fit it87  is  admissible  against  him.  So  also,  if,  when  the 
improvement  is  projected,  an  owner  states  that  it  will  be 
a  benefit  to  the  section  through  which  it  passes,  and  it 
eventually  is  constructed  through  his  own  land  and  he  then 
makes  a  claim  for  damages,  his  statement  may  be  put  in 
evidence.88     The  mere  fact  that  an  owner  advocated  the 

81.  Supra,  §  463.  87.  Hobart   v.   Plymouth   County, 

82.  Yellowstone  Park  R.  R.  Co.  v.       100  Mass.  159. 

Bridger  Coal  Co.,  34  Mont.  545,  87  88.  Williams     v.     Taunton,     125 

Pac.  953,  115  Am.   St.  Rep.   546,   9  Mass.  34.     In  this  case  it  appeared 

Ann.  Cas.  470.  that  the  owner  when  he  made  the 

83.  Cotton  v.  Boston  Elevated  Ry.  statement  was  a  member  of  the  city 
Co.,  191  Mass.  103,  77  N.  E.  698,  4  council  of  the  city  which  constructed 
St.  Ry.  Rep.  480.  the  improvement.    It  was  held  that 

84.  Cotton  v.  Boston  Elevated  Ry.  it  was  none  the  less  admissible,  the 
Co.,  191  Mass.  103,  77  N.  E.  698,  4  court  saying:  "The  standard  of 
St.  Ry.  Rep.  480.  official  virtue  is  not  so  high  that  the 

85.  Supra,  §  456.  court  can  say,  as  a  matter  of  law, 

86.  Paine  v.  Woods,  108  Mass.  160.  that,  when  a  public  officer  takes  part 
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improvement  is  not  however  competent  as  an  admission 
that  it  would  cause  no  damage  to  his  property.89 


In  a  matter  in  which  he  has  also  a 
private  interest,  such  action  is  neces- 
sarily for  the  exclusive  advantage  of 
the  public  welfare  and  in  derogation 
of  his  private  advantage."  See 
also  on  this  point  Lamm  v.  Chicago, 
etc.,  R.  R.  Co.,  45  Minn.  71,  47  N.  W. 
455,  10  L.  R.  A.  268. 


89.  Penn  Mutual  Life  Ins.  Co.  v. 
Heiss,  141  111.  35,  31  N.  E.  138; 
Barker  v.  Taunton,  119  Mass.  392. 
See  also  infra,  §  477,  as  to  such 
statements  not  constituting  a  waiver 
of  damages. 


CHAPTER  XXVI. 

Remedies  fob  Injuries  to  Land  by  the  Construction  of 
Public  Improvements. 

Section  465.  Action  at  Law  upon  the  Award. 

466.  Equitable  Remedy  Against  the  Award. 

467.  Compelling  Payment  of  Award  by  Mandamus. 

468.  Exclusiveness  of  the  Statutory  Remedy. 

469.  The  Remedy  when  the  Proceedings  are  Defective  or  the 

Taking  or  Injury  Unlawful. 

470.  The  Remedy  for  Negligent  Injury. 

471.  Liability  for  the  Acts  of  Independent  Contractors. 

472.  Injunction   against   Unlawful    Taking   or   Damage   under 

Color  of  Eminent  Domain. 

473.  Proceedings  to  Recover  Possession  of  Property  Wrongfully 

Taken  under  Color  of  Eminent  Domain  —  Writ  of  Entry 
and  Ejectment. 

474.  Loss    of   the   Right   to   Recover  Possession    of   Property 

Wrongfully  Taken  under  Color  of  Eminent  Domain. 

475.  Affirmative  Acts  Constituting   a  Waiver   of  the  Right  to 

Recover  Possession. 

476.  Releases,  and  Contracts  to  Claim  no  Damages. 

477.  Waiver  of  Compensation  or  Damages. 

478.  The  Assessment  of  Past  and  Future  Damages  in  one  Pro- 

ceeding when  the  Taking  is  not  in  Accordance  with  Law. 

479.  Remedy  against  the  Successor  of  the  Corporation  Inflicting 

the  Injury. 

§  465.  Action  at  Law  upon  the  Award. 

It  sometimes  happens  after  an  award  of  compensation 
for  the  taking  of  land  by  the  exercise  of  eminent  domain, 
or  for  injury  thereto,  has  been  made,  and  the  owner  is 
satisfied  therewith,  that  the  condemning  party  refuses  to 
pay  the  award,  either  from  lack  of  funds,  or  from  a  belief 
that  the  award  is  invalid,  or  from  a  desire  to  give  up  the 
undertaking  altogether,  or  as  a  means  of  extorting  from 
the  owner  a  release  of  damages  not  included  in  the  award, 
or  of  imposing  some  other  unwarranted  condition.  The 
owner's  remedy  in  such  a  case  depends  so  much  upon  the 
local  practice  that  it  is  impossible  to  lay  down  a  definite 
rule  in  regard  to  the  course  he  should  pursue.  Of  course, 
if  payment  of  the  compensation  is  required  to  precede  the 
taking  and  the  corporation  which  instituted  the  proceed- 
ings may  abandon  them  at  any  time  before  payment,  the 
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award  is  not  absolutely  due  and  payable  and  the  only 
course  open  to  the  owner  is  to  retain  possession  of  his  land 
until  he  gets  his  money.  If  the  award  has  been  made  by  a 
court,  and  is  in  the  form  of  a  judgment  against  the  con- 
demning party,  the  owner  may  take  out  an  execution. 
When  however  the  award,  though  absolutely  due  and  pay- 
able, is  not  a  judgment,  the  owner  is  obliged  to  institute 
judicial  proceedings  to  enforce  payment.  In  such  a  case 
the  common  law  actions  of  debt1  or  assumpsit,2  or  their 
modern  substitutes3  will  lie  unless  the  legislature  has  pro- 
vided a  specific  remedy  such  as  a  warrant  of  distress, 
which  is  intended  to  be  exclusive.4 


1.  Illinois.  —  Corwith  v.  Hyde 
Park,  14  111.  App.  635. 

Indiana.  —  White  Water  Valley 
Canal  Co.  v.  Henderson,  3  Ind.  3. 

Kentucky.  —  Blanchard  v.  Mays- 
ville,  etc.,  Turnpike  Co.,  1  Dana  86. 

Maine.  —  Woodman  v.  Somerset 
County,  25  Me.  300;  Bradbury  v. 
Cumberland  County,  52  Me.  27; 
Kimball  v.  Rockland,  71  Me.  137. 

Massachusetts. —  Bigelow  v.  Cam- 
bridge, etc.,  Turnpike  Corp.,  7  Mass. 
202;  Jeffrey  v.  Blue  Hill  Turnpike 
Co.,  10  Mass.  368 ;  Gay  v.  Welles,  7 
Pick.  217.  In  Knowles  v.  Eastham, 
11  Cush.  429,  the  court  expressed 
doubt  whether  debt  was  the  proper 
form  of  action  in  such  a  case. 

New  Hampshire. —  Lebanon  v.  Ol- 
cott,  1  N.  H.  339 ;  Bobbins  v.  Bridge- 
water,  6  N.  H.  524;  Smart  v.  Ports- 
mouth, etc.,  B.  R.  Co.,  20  N.  H.  233 ; 
Sparhawk  v.  Walpole,  20  N.  H.  317. 

Pennsylvania.  —  Philadelphia  v. 
Miskey,  68  Pa.  49;  Akers  v.  Phila- 
delphia, 4  Phila.  56. 

Rhode  Island. — Fisher  v.  Warwick 
R.  R.  Co.,  12  R.  I.  287. 

2.  Illinois. —  Chicago  v.  Wheeler, 
25  111.  478,  79  Am.  Dec.  342 ;  Chicago 
v.. Hay  ward,  60  111.  App.  582;  Evans- 
ton  v.  Clark,  77  111.  App.  234; 
Meeker  v.  Chicago,  96  111.  App.  23. 

New  York. —  Baker  v.  Braman,  6 
Hill  47,  40  Am.  Dec.  387 ;  Hallock  v. 
Woolsey,  23  Wend.  328;  Ganson  v. 
Buffalo,  2  Abb.  Dec.  236,  1  Keyes 
454 ;  Kyle  v.  Auburn,  etc.,  R.  R.  Co., 
2  Barb.  Ch.  489. 

Ohio. —  Longworth   v.    Cincinnati, 


48  Ohio  St.  637,  29  N.  E.  274;  Cin- 
cinnati v.  Kemper,  7  Ohio  Dec.  Re- 
print 251. 

Vermont. —  Battles  v.  Braintree, 
14  Vt.  348. 

Wisconsin. —  Lacrosse,  etc.,  R.  R. 
Co.  v.  Seeger,  4  Wis.  268. 

3.  United  States. —  McKeoin  v. 
Northern  Pacific  R.  R.  Co.,  45  Fed. 
464;  Bibber  White  Co.  v.  White 
River  Valley  El.  Ry.  Co.,  Ill  Fed.  36. 
District  of  Columbia. —  Cahill  v. 
District  of  Columbia,  3  MacArthur 
419. 

Iowa. — Dimmick  v.  Council  Bluffs, 
etc.,  R.  R.  Co.,  58  Iowa  637. 

Maryland.  —  Pennsylvania  R.  R. 
Co.  v.  Reichert,  58  Md.  261. 

Massachusetts. —  Russell  Mills  v. 
Plymouth  County  Commissioners,  16 
Gray  347;  Averill  v.  Boston,  193 
Mass.  488,  50  N.  E.  583. 

Nebraska.  —  Brown  v.  Chicago, 
etc.,  R.  R.  Co.,  64  Neb.  62,  89  N.  W. 
405,  66  Neb.  106,  92  N.  W.  128. 

New  Jersey. — Jersey  City  v.  Gard- 
ner, 33  N.  J.  Eq.  622;  Watson  v. 
Jersey  City,  84  N.  J.  L.  422,  86  AtL. 
402. 

New  York. —  Fisher  v.  New  York, 
67  N.  Y.  73;  Sage  v.  Brooklyn,  89 
N.  T.  189 ;  Donnelly  v.  Brooklyn,  121 
N.  Y.  9,  24  N.  E.  17 ;  Erie  County  v. 
Buffalo,  63  Hun  565,  18  N.  Y.  Supp. 
635. 

Wisconsin. — Aken  v.  Parfrey,  35 
Wis.  249. 

4.  Gedney  v.  Tewksbury,  3  Mass. 
307. 
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In  an  action  upon  an  award  it  is  well  settled  that  it  is 
not  open  to  the  defendant  to  set  up  the  illegality  of  the  pro- 
ceedings or  the  excessiveness  of  the  amount  awarded.5 
Objections  of  such  a  character  must  be  taken  in  the  proceed- 
ings before  the  tribunal  which  made  the  award,  or  they 
will  be  treated  as  definitely  waived.  It  is  however  open 
to  the  defendant  to  show  that  the  tribunal  which  made 
the  award"  was  without  jurisdiction.6  The  defendant  can- 
not ordinarily  set  up  the  unconstitutionality  of  the  statute 
under  which  the  taking  was  made,  since,  if  the  statute  vio- 
lates the  constitutional  rights  of  the  owner,  the  owner  may 
waive  the  objection,7  and  if  it  violates  the  constitutional 
rights  of  the  condemning  party,  such  party  is  estopped 
from  setting  up  the  defense  that  the  statute  under  which 
it  purported  to  act  is  unconstitutional.8  A  condemning 
party  might  however  object  to  the  constitutionality  of  a 
statute  under  which  an  award  had  been  made,  if  the  statute 
was  enacted  after  the  performance  of  the  acts  for  which 
compensation  was  awarded.  On  the  other  hand,  when  the 
right  to  an  award  has  become  vested,  the  landowner  cannot 
constitutionally  be  deprived  by  a  repealing  statute  of  his 
right  to  recover  it.9 

There  is  a  wide  difference  of  opinion  in  regard  to  the 
period  of  limitations  for  instituting  an  action  upon  an 
award.  Thus  in  Massachusetts  the  six  year  period  for 
bringing  ordinary  civil  actions  is  applicable  ;10  in  New  York 

5.  District   of   Columbia. —  Cahill  6.  McDermott  v.  Warren,  etc.,  R. 

v.    District   of    Columbia,    3    Mac-  R.  Co.,  172  Mass.  197,  51  N.  E.  972 ; 

Arthur  419.  Mifflin  v.  Southwark  Commissioners, 

Illinois. —  Chicago  v.  Wheeler,  25  5  S.  &  R.  (Pa.)  69;  Akers  v.  Phila- 

111.  478;  Corwith  v.  Hyde  Park,  14  delphia,  4  Phila.  (Pa.)  56.    Contra, 

111.  App.  635.  Cahill   v.   District  of   Columbia,   3 

Indiana.  —  White    Water    Valley  MacArthur  (D.  C.)  419;  Hallock  v. 

Canal  Co.  v.  Henderson,  3  Ind.  3.  Woolsey,  23  Wend.  (N.  Y.)  328. 

M aine  —  Fernald    v.    Palmer,    83  7.  Baker     v.     Bramstn,     6     Hill 

Me.  244,  22  Atl.  467.  (N.  Y.)  47,  40  Am.  Dec.  387.    See 

Massachusetts.—  Gay  v.  Welles,  7  also  supra,  §  27. 

Pick.  217.  8.  Cahill  v.  District  of  Columbia, 

New  Hampshire.  —  Robb ins  v.  3  MacArthur  (D.  C.)  419. 

Bridgewater,  6  N.  H.  524 ;  Sparhawk  9.  People  ex  rel.  Reynolds  v.  Cbm- 

v.  Walpole,  20  N.  H.  317.  mon  Council  of  Buffalo,  140  N.  Y. 

New  York.—  Buell  v.  Lockport,  3  300,  35  N.  B.  485,  37  Am.  St.  Rep. 

N.  Y.  197;  Morgan  v.  New  York,  563. 

etc.,  R.  R.  Co.,  130  N.  Y.  692,  29  10.  Averill  v.  Boston,   193  Mass. 

N.  E.  990  488,  50  N.  E.  583. 
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the  twenty  year  period  for  bringing  actions  on  judgments," 
and  in  New  Jersey  limitations  is  no  defense.12  This  dis- 
agreement may  of  course  well  rest  in  a  difference  in  the 
phraseology  of  the  statutes  of  limitations  of  the  respective 
states,  as  well  a*s  upon  a  difference  in  the  character  of  the 
award  in  accordance  with  the  local  practice. 

§  466.  Equitable  Remedy  Against  the  Award. 

The  right  to  sue  for  the  award  in  an  action  at  -law  is 
limited  to  those  who  are  constitutionally  entitled  to  com- 
pensation for  the  taking  of  their  property;  but  it  is  well 
settled  that  in  equity  the  award  takes  the  place  of  the  land, 
and  that  any  person  having  a  lien  on  the  land  may  proceed 
against  the  award  in  equity,  and  have  his  lien  satisfied 
out  of  the  fund  awarded  to  the  owners  of  the  legal  title 
as  compensation  for  the  land,  in  advance  of  general 
creditors  who  may  have  instituted  similar  proceedings.18 
So  also,  when  the  land  taken  is  held  in  trust,  although  it  is 
the  trustee  and  not  the  cestui  que  trust  who  is  entitled  to 
the  compensation,  the  award  is  held  by  him  subject  to  the 
same  trusts  as  the  land  for  which  it  is  given  as  compen- 
sation. 

§  467.  Compelling  Payment  of  Award  by  Mandamus. 

The  proper  function  of  the  writ  of  mandamus  is  to  com- 
pel public  officers  and  corporations  to  obey  and  execute 
the  laws,  especially  in  matters  of  public  concern,  when  no 
other  equally  effectual  remedy  is  provided."  The  writ 
was  introduced  in  England  merely  to  prevent  a  failure  of 
justice,15  and  it  is  well  settled  that  it  will  not  issue  when 
there  is  another  equally  effectual  remedy  open  to  the 
relator.16    It  necessarily  follows  that  when  a  person  has  a 

11.  Fisher  v.  New  York,  67  N.  Y.  14.  Attorney-General  v.  Boston, 
73 ;  Erie  County  v.  Buffalo,  63  Hun      123  Mass.  460,  471. 

(N.  Y.)  565,  18  N.  Y.  Supp.  635.  15.  The   King    v.    Wheeler,    Gas. 

12.  Watson  v.  Jersey  City,  84  Temp.  Hardw.,  99,  Cunningham  155 ; 
N.  J.  L.  422,  86  Atl.  402.  Rex  v.  Barker,  3  Burr.  1265,  1267. 

18.  Supra,  §  122.    The  apportion-         16.  Pinlay  v.   Boston,   196  Mass. 
ment  of  an  award  is  a  matter  of      267,  82  N.  B.  5,  and  see  also  cases 
general  equity  jurisdiction.   State  v.      cited  in  26  Cyc.  168. 
Lewis  County  Court,  80  Wash.  417, 
141  Pac.  906. 
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valid  claim  against  a  city  or  town  for  the  payment  of  a 
definite  sum  of  money,  which,  can  be  enforced  by  an  ordi- 
nary civil  action  at  law,  a  writ  of  mandamus  will  not  issue 
against  the  city  or  town  or  its  auditor  or  treasurer,  com- 
manding the  money  to  be  paid  over,  since  the  claimant  has 
a  plain,  adequate  and  effectual  remedy  at  law.17 

There  are  nevertheless  a  few  early  cases  in  which  a  man- 
damus was  issued  to  a  municipality  or  to  one  of  its  officers 
directing  the  payment  of  an  award  for  the  taking  of  land 
by  eminent  domain.18  In  none  of  these  cases  was  the  pos- 
sibility of  the  recovery  of  the  award  in  an  action  of  debt 
considered,  and  it  does  not  appear  to  have  been  held  in 
any  of  the  foregoing  states,  at  least  when  these  cases  were 
decided,  that  debfy  or  assumpsit,  would  lie  for  an  award. 
They  are  thus  not  authority  that  the  claimant  may  bring 
mandamus  when  he  has  the  other  remedy;  if  they  were, 
they  are  opposed  to  a  principle  which  has  been  laid  down 
over  and  over  again  in  almost  every  state  in  the  union. 
When  however  there  are  no  funds  which  can  lawfully  be 
devoted  to  the  payment  of  the  award  until  some  further 
ministerial  act  is  done,  mandamus  will  lie  to  compel  the 
doing  of  the  act  and  the  payment  of  the  award.  Thus  it 
has  frequently  heen  held  that,  when  the  municipality  has 
no  funds  available,  mandamus  will  lie  to  compel  the  assess- 
ment of  a  tax  to  raise  the  money  to  pay  the  award.19  So 
also  mandamus  will  be  granted  to  compel  the  issue  of 
bonds  for  the  same  purpose.20    "When  the  statutes  forbid 

17.  Wheelock  v.  Auditor  of  Suffolk  New  Jersey. —  Miller  v.  Bridge- 
County,  130  Mass.  486.                            water     Township     Committee,     24 

18.  People  ex  rel.  Anderson  v.  La      N.  J.  L.  54. 

Grange,  2  Mich.  187  ;  People  ex  rel.  New  York. — Johnston  v.  Herkimer 
Holeomb  v.  Lowell,  9  Mich.  144;  County  Supervisors,  19  Johns.  272; 
State  ex  rel.  Secombe  v.  Minneapolis  People  ex  rel.  Parish  v.  St.  Law- 
Park  Commissioners,  33  Minn.  524,  rence  Supervisors,  5  Cow.  292;  Mc- 
24  N.  W.  187 ;  Williamson  County  Cullough  v.  Mayor  of  Brooklyn,  23 
Justices  v.  Jefferson,  1  Coldw.  Wend.  458 ;  People  ex  rel.  Reynolds 
(Tenn.)  420.  v-  Common  Council  of  Buffalo,  140 

19.  Illinois.— Kiggins  v.  Chicago,  N.  Y.  300,  35  N.  E.  485,  37  Am.  St. 
18  111.  276 ;  Commissioners  of  High-  Bep.  563. 

ways  v.  Jackson,  165  111.  17,  45  N.  E.  South     Carolina.  —  Shoolbred    v. 

1000.  Charleston,  2  Bay  63. 

Kentucky. — Spencer  County  Court  20.  Duncan  v.  Mayor  of  Louisville, 

v.  Commonwealth,  84  Ky.  36.  8  Bush.  (Ky.)  98. 

Michigan. —  Balch  v.  Detroit,  109 
Mich.  253,  67  N.  W.  122. 
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the  payment  of  claims  by  a  city  until  they  have  been 
vouched  or  audited  by  a  certain  official,  mandamus  will 
issue  to  compel  the  vouching  or  auditing  of  an  award.21 

When  the  award  is  against  the  state,  as  an  action  at  law 
will  not  lie  against  the  state,  the  proper  officers  may  be 
compelled  to  pay  the  award  by  mandamus.22  When  a  high- 
way has  been  duly  established  but  cannot  lawfully  be 
opened  until  the  awards  are  paid,  and  the  payment  of  the 
awards  is  unreasonably  delayed,  one  who  petitioned  for 
the  layin'g  out  of  the  highway  may  compel  the  payment 
of  the  awards  to  the  owners  of  land  taken,  so  that  the 
highway  may  be  opened.23 

In  the  hearing  upon  the  mandamus  in  any  case  in  which 
it  is  an  available  remedy  to  make  possible  and  compel  the 
payment  of  an  award,  it  is  not  open  to  the  respondents  to 
set  up  irregularities  in  the  proceedings  not  amounting  to 
lack  of  jurisdiction  or  the  excessive  amount  of  the  award, 
whether  such  excessiveness  is  due  to  incorrect  valuation 
or  to  the  inclusion  of  improper  items.24 

§  468.  Exclusiveness  of  the  Statutory  Remedy. 

In  the  preceding  sections  there  have  been  discussed  the 
principle  applicable  when  an  award  has  been  made,  with 
which  the  owner  of  the  land  is  satisfied,  but  which  the 
condemning  party  refuses  to  pay.  We  now  come  to  the 
much  more  common  case  in  which  the  owner  is  dissatisfied 
with  the  award,  or  no  award  whatever  has  been  made. 
In  such  case  when  land  is  taken  or  damaged  in  the  course 

21.  People  ex  rel.  Purely  v.  Fitch,  24.  Arkansas. —  Auditor  v.  Crise, 
147  N.  Y.  355,  41  N.  E.  695 ;  Kyan       20  Ark.  540. 

v.     Hoffman,     26     Ohio     St.     109.  Illinois.—  Higgins  v.  Chicago,   18 

Whether  such  a  statute  is  intended  111.  276 ;  Commissioners  of  Highways 

to  do  more  than  regulate  the  inter-  v.  Jackson,  165  111.  17,  45  N.  E.  1000. 

nal    administration    of    municipal  Kentucky. —  Duncan  v.  Mayor  of 

affairs,  and  to  deprive  a  creditor  of  Louisville,    8    Busb     98 ;    Spencer 

his  right  of  action,  at  least  after  County  Court  v.  Commonwealth,  84 

his  claim  has  been  presented  to  the  Ky.  36. 

proper  officer  and  rejected  by  him,  New  York. —  People  em  rel.  Reyn- 

quaere.    See  Wheelock  v.  Auditor  of  olds  v.  Common  Council  of  Buffalo, 

Suffolk  County,  130  Mass.  486.  140  N.  Y.  300,  35  N.  E.  485,  37  Am. 

22.  Auditor  v.  Crise,  20  Ark.  540;  St.  Rep.  563.  Lack  of  jurisdiction 
Rogers  v.  Rogers,  7  Cow.  (N.  Y.)  of  the  appraisers  may  however  be 
526.  set  up  in  defense  to  mandamus  pro- 

23.  Minhinnah  v.  Haines,  29  ceedlngs.  People  v.  Schuyler,  69 
N.  J.  L.  388.  N.  Y.  242. 
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of  the  construction  of  a  public  improvement  by  authority 
of  a  valid  statute  and  in  compliance  with  all  the  essential 
requirements  of  law,  and  the  statute  which  authorizes  the 
taking  provides  a  process  which  may  be  instituted  by  the 
owner  of  the  land  for  determining  and  recovering  com- 
pensation or  damages,  the  statutory  remedy  is  exclusive, 
and  the  owner  cannot  enforce  the  payment  of  compensation 
or  damages  in  any  other  form  of  action.25     The  existence 


25.  Keene  v.  Chapman,  25  Me. 
126.  "  The  defendant  was  a  sur- 
veyor of  highways  in  the  town  of 
Bremen;  and  as  such  was  required 
by  the  selectmen  of  that  town  to 
put  a  certain  road  therein,  then 
lately  laid  out  and  running  through 
the  plaintiff's  land,  in  a  condition  to 
be  travelled  with  safety  and  con- 
venience. Accordingly  he,  or  the 
men  under  him,  and  as  must  be  pre- 
sumed with  his  approbation,  as  noth- 
ing appears  to  the  contrary,  took 
for  the  purpose,  from  the  plaintiff's 
land  lying  contiguous  to  the  way, 
and  unplanted  and  uninclosed  a 
quantity  of  stone  which  we  under- 
stand is  the  trespass  complained  of. 
This  the  statute  authorized  him  to 
do.  He  therefore  cannot  have  been 
a  trespasser  in  doing  it.  Plaintiff's 
remedy  is  as  provided  for  in  the 
statute."  Heard  v.  Middlesex  Canal, 
5  Mete.  (Mass.)  81.  It  is  an  estab- 
lished and  highly  salutary  rule  of 
law  that  where  the  legislature  au- 
thorizes the  erection  of  public  works, 
which  may  involve  the  necessity  of 
appropriating  private  property  to 
public  use,  and  provides  a  special 
remedy  for  the  assessment  and  pay- 
ment of  damage  for  the  property  so 
appropriated,  and  such  remedy  is  a 
constitutional  one,  the  party,  whose 
property  is  thus  applied,  can  have 
no  other  remedy  for  his  indemnity. 
Wheeler  v.  Worcester,  10  Allen 
(Mass.)  591.  Tort,  for  obstructing 
a  stream  by  the  erection  of  bridges. 
Held:  As  to  bridges  erected  by  a 
railroad  corporation  for  railroad 
and  highway  crossings,  it  was  a 
matter  over  which  the  county  com- 
missioners had  exclusive  jurisdic- 
tion.   The  assent  of  the  mayor  and 

78 


aldermen  would  not  make  the  city 
liable,  nor  would  the  use  of  these 
bridges  for  public  travel.  If  they 
were  constructed  with  reasonable 
care  and  skill,  the  remedy  is  by  pe- 
tition to  the  county  commissioners; 
if  improperly  erected,  tort  might  lie 
against  the  party  at  fault  It  does 
not  follow  necessarily  from  the  fact 
of  injury  that  any  one  is  liable  in 
tort  As  to  a  bridge  erected  by  the 
city  authorities  for  the  accommoda- 
tion of  the  public  travel,  the  city 
was  bound  to  construct  it  with  rea- 
sonable care  and  skill,  providing  wa- 
terways sufficiently  capacious  for 
ordinary  freshets.  If  the  bridge  was 
properly  built,  then,  though  the 
plaintiff  suffers,  his  remedy  is  not  by 
an  action  of  this  description.  Hull 
v.  Westfield,  133  Mass.  433.  Tort  for 
conversion  of  gravel,  wood  and  logs. 
The  legislature  authorized  the  town 
to  construct  a  dike  and  build  a 
channel  to  protect  a  highway  from 
overflow,  and  to  cut  down  and  carry 
away  logs,  stones,  earth,  etc.,  ob- 
structing the  water.  Remedy  was 
established.  The  town  voted  to  re- 
move the  logs  and  put  the  material 
dug  out  at  or  beyond  the  dike.  The 
logs  were  burned  and  the  material 
used  in  the  dike.  Held :  If  burning 
the  logs  was  the  most  convenient 
and  prudent  way  of  disposing  of 
them  it  might  be  done,  and  the  ma- 
terial might  well  be  used  in  the 
dike.  Where  the  legislature  author- 
izes a  work  for  public  use  and  the 
work  thus  authorized  is  executed  in 
a  reasonably  proper  and  skillful 
manner,  any  person  necessarily 
damaged  by  the  taking  of  his  prop- 
erty can  recover  only  in  the  manner 
pointed  out  by  statute.    Bigelow  v. 
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Union  Freight  Railroad,  137  Mass. 
478.  Bill  in  equity  for  the  appoint- 
ment of  a  receiver.  Held :  The  de- 
fendant is  not  liable  to  an  action 
for  taking  the  property.  It  was 
rightfully  taken,  and  under  no  con- 
tract for  payment.  It  was  taken  by 
right  of  eminent  domain.  The  mode 
of  ascertaining  whether  any  dam- 
ages were  occasioned  by  the  tak- 
ing, and  the  amount  of  them,  the 
right  to  recover,  and  the  liability  to 
pay  them  were  all  prescribed  by  the 
legislature.  A  sufficient  provision 
for  that  was  necessary  to  render 
the  taking  lawful  under  the  consti- 
tution and  a  sufficient  provision 
having  been  made  all  other  remedy 
and  all  other  liability  are  excluded. 
Teick  v.  Commissioners  of  Carver 
County,  ll  Minn.  292.  Action  in 
the  nature  of  trespass  quare 
clausum  fregit  for  constructing  a 
road  through  plaintiff's  land.  It 
was  contended  that  the  taking  was 
invalid.  Held:  If  that  was  so  it 
does  not  appear  that  the  plaintiff 
has  been  divested  of  his  title,  or 
that  the  county  is  liable  for  the 
value  of  his  land.  If  it  was  not  so 
he  cannot  recover  at  all,  as  when 
compensation  is  provided  for,  it 
must  be  ascertained  and  obtained  in 
accordance  with  the  course  pre- 
scribed by  the  statute.  Lincoln  v. 
Grant,  38  Neb.  369,  56  N.  W.  995. 
Action  against  a  city  for  injury  due 
to  change  of  grade  of  certain, 
streets.  Defendant  contended  that 
the  plaintiff's  only  remedy  was  an 
appeal  from  the  order  of  the  city 
council  disallowing  his  claim.  Held: 
His  failure  to  file  a  claim  within 
three  months  is  a  complete  defense. 
"  It  is  true  that  the  right  to  recover 
for  damage  to  private  property  in 
like  cases  is  reserved  by  the  consti- 
tution, but  there  is  no  doubt  that 
the  legislature  may  regulate  the 
remedy  and  prescribe  the  forms  to 
be  observed  in  order  to  enforce  that 
right.  The  only  limitation  upon  the 
legislative  authority  is  that  the 
regulation  must  be  reasonable  and 
provided  by  general  laws  of  uni- 
form application."  Cherry  v.  Lane 
County,  25  Ore.  487,  36  Pac.  531. 
An  action  of  trespass  will  not  lie 


for  injury  to  land  by  a  road  super- 
visor entering  thereon  and  taking 
material  therefrom,  when  he  acts 
under  authority  of  statute.  The 
sole  remedy  is  an  application  for 
assessment  of  damages  under  the 
statute.  Power  v.  Ridgway,  149  Pa. 
317,  24  Atl.  307.  Trespass,  against 
a  borough,  for  damages  to  property 
caused  by  a  change  in  the  abut- 
ments of  a  bridge.  Held :  "  The 
bridge  in  this  instance  was  a  part 
of  the  public  highway,  and  the  act 
in  question  provides  that  when  the 
borough  proceeds  in  any  way  to 
alter  and  enlarge  the  same,  the  pro- 
ceeding shall  be  by  view.  The  act 
having  provided  a  special  remedy, 
such  remedy  must  be  pursued.  By 
a  proceeding  under  it,  whatever  in- 
juries the  plaintiff's  property  has 
sustained  can  be  assessed.  If  the 
change  in  the  bridge  be  such  as  to 
endanger  the  plaintiff's  property 
and  thereby  lessen  its  market  value, 
the  entire  damages  may  be  recov- 
ered in  the  one  proceeding."  Fuller 
v.  Edings,  11  Rich.  (S.  C.)  239. 
"When  the  legislature  authorizes 
the  laying  out  of  a  highway  or  the 
establishment  of  other  works 
deemed  by  them  to  be  of  public 
necessity  and  convenience,  or  when 
in  their  opinion  it  is  for  the  public 
benefit,  and  in  the  construction 
thereof  damages  are  supposed  to  re- 
sult to  the  property  of  others,  and 
a  mode  is  provided  by  statute  for 
the  assessment  and  payment  of  the 
same,  the  party  so  authorized  is  not 
a  wrong  doer  and  the  remedy  for 
the  person  injured  is  confined  to  the 
mode  provided  by  the  statute  and 
none  exists  at  common  law."  Smith 
v.  Gould,  59  Wis.  631.  Action 
against  town  authorities  for  dig- 
ging a  ditch  in  such  a  way  as  to 
divert  the  water  of  a  watercourse 
from  plaintiff's  land.  The  purpose 
of  the  ditch  was  to  keep  the  water 
from  a  highway.  Held :  "  Since 
there  is  a  statutory  remedy  for 
lands  'taken  for  public  use  in  such 
cases,  it  is  very  evident  that  if  the 
plaintiff's  land  has  in  fact  been 
taken  for  such  use,  within  the 
meaning  of  the  constitution  and  the 
statutes,  then  he  should  have  pur- 


§  468 


Remedies. 


1235 


sued  that  remedy.  Certainly  an 
action  of  tort  will  not  lie  against 
those  making  such  improvement 
under  such  statutory  power."  See 
also, 

England. —  Cast  Plate  Manufac- 
turers v.  Meredith,  4  T.  R.   794. 

United  States. —  Kaukauna  Water 
Power  Co.  v.  Green  Bay,  etc.,  Canal 
Co.,  142  U.  S.  254,  35  L.  ed.  1004; 
St  Louis  Southwestern  Ry.  Co.  v. 
Miller  Levee  District,  197  Fed.  815. 

Alabama. —  Dyer  v.  Tuskaloosa 
Bridge  Co.,  2  Port.  296,  27  Am.  Dec. 
655. 

Arkansas. —  Caiso,  etc.,  R.  R.  Co. 
v.  Turner,  31  Ark.  494,  25  Am.  Rep. 
564 ;  Johnson  v.  St.  Louis,  etc.,  R.  R. 
Co.,  32  Ark.  758;  Little  Rock,  etc., 
R.  R.  Co.  v.  Dyer,  35  Ark.  360. 

Colorado. —  Tripp  v.  Overocker,  7 
Colo.  72,  1  Pac.  695. 

Hawaii.  —  Herring  v.  Gulick,  5 
Hawaii  57. 

Illinois. —  Chicago  v.  Thomasson, 
259  111.  322,  102  N.  E.  748 ;  Mecart- 
ney  v.  Chicago,  150  111.  App.  275; 
Victory  v.  Fitzpatrick,  8  Ind.  281. 

Indiana. —  Fort  Wayne  v.  Hamil- 
ton, 132  Ind.  487,  32  N.  E.  324,  32 
Am.  St  Rep.  263. 

Iowa. —  Dunlap  v.  Pulley,  28  Iowa 
469. 

Maine. —  Mason  v.  Kennebec,  etc., 
R.  R.  Co.,  31  Me.  215;  Eastman  v. 
Stowe,  37  Me.  86 ;  Underwood  v. 
North  Wayne  Scythe  Co.,  41  Me. 
291 ;  Dingley  v.  Gardiner,  73  Me.  63. 

Maryland.  —  Evans  v.  Crisfield, 
122  Md.  184,  89  Atl.  430. 

Massachusetts. —  Stowell  v.  Flagg, 

11  Mass.  364;  Stevens  v.  Middlesex 
Canal,  12  Mass.  466 ;  Dodge  v.  Essex 
County  Commissioners,  3  Met.  380 ; 
Tower  v.  Boston,  10  Cush.  235; 
Perry  v.  Worcester,  6  Gray  544,  66 
Am.  Dec.  431;  McNally  v.   Smith, 

12  Allen  455;  Curtis  v.  Eastern  R. 
R.  Co.,  14  Allen  55 ;  Nealley  v.  Brad- 
ford, 145  Mass.  561,  14  N.  E.  652; 
Holleran  v.  Boston,  176  Mass.  75,  57 
N.  E.  220 ;  Benson  v.  Great  Barring- 
ton  Fire  Dist,  183  Mass.  590,  67 
N.  E.  876;  Todd  v.  Old  Colony  R. 
R.  Co.,  194  Mass.  302,  80  N.  E.  462 ; 
Oelschleger  v.  Boston,  200  Mass. 
425,  86  N.  E.'883. 

Minnesota. —  St.    Paul,    etc.,    Ry. 


Co.  v.  Minneapolis,  35  Minn.  141, 
27  N.  W.  500. 

Mississippi.  —  Brown  v.  Beatty, 
34  Miss.  227,  69  Am.  Dec.  389. 

Missouri.  —  Baker  v.  Hannibal, 
etc.,  R.  R.  Co.,  36  Mo.  543 ;  Leary  v. 
St  Joseph  R.  R.  Co.,  38  Mo.  486. 

Nebraska. —  Fremont,  etc.,  R.  Co. 
v.  Mattheis,  35  Neb.  48,  52  N.  W. 
698. 

New  Hampshire. —  Lebanon  v.  01- 
cott,  1  N.  H.  339 ;  Woods  v.  Nashua 
Mfg.  Co.,  4  N.  H.  527;  Aldrich  v. 
Cheshire  R.  Co.,  21  N.  H.  359,  53 
Am.  Dec:  212 ;  Troy  v.  Cheshire  R.  R. 
Co.,  23  N.  H.  83,  55  Am.  Dec.  177; 
Henniker  v.  Contoocook  Valley  R. 
R.  Co.,  29  N.  H.  146 ;  Orr  v.  Quimby, 
54  N.  H.  590. 

New  Jersey. —  Paret  v.  Bayonne; 
39  N.  J.  L.  559;  Lehigh  Valley  R. 
R.  Co.  v.  McFarlan,  43  N.  J.  L.  605. 

New  York. —  Calking  v.  Baldwin, 
4  Wend.  667,  21  Am.  Dec.  168; 
Lynch  v.  Stone,  4  Denio  356 ;  Shaver 
v.  Eldred,  114  N.  T.  236,  21  N.  E. 
411;  Lee  v.  Childs,  140  App.  Div. 
699,  125  N.  Y.  Supp.  571. 

North  Carolina.  —  Mumford  v. 
Terry,  4  N.  C.  308 ;  Gillet  v.  Jones, 
18  N.  C.  339;  Mclntire  v.  Western 
North  Carolina  R.  R.  Co.,  67  N.  C. 
278;  Holloway  v.  University  R.  R. 
Co.,  85  N.  C.  452 ;  Carolina  Cent.  R. 
Co.  v.  McCaskill,  94  N.  C.  746 ;  Allen 
v.  Wilmington,  etc.,  R.  R.  Co.,  102 
N.  C.  381,  9  S.  E.  4 ;  Jones  v.  Frank- 
lin County,  130  N.  C.  451,  42  S.  E. 
144;  Dargan  v.  Carolina  Cent.  R. 
R.  Co.,  131  N.  C.  623,  42  S.  E.  979; 
Hitch  v.  Edgecombe  County,  132 
N.  C.  573,  44  S.  E.  30. 

Ohio. —  Hickox  v.  Cleveland,  8 
Ohio  543,  32  Am.  Dec.  730 ;  Foote  v. 
Cincinnati,  11  Ohio  408,  38  Am.  Dec. 
737 ;  Little  Miami  R.  R.  Oo.  v.  Whit- 
acre,  8  Ohio  St.  590;  Akron  v.  Mc- 
Comb,  18,  Ohio  St  229,  51  Am.  Dec. 
453. 

Oregon. —  Kendall  v.  Post,  8  Ore. 
141. 

Pennsylvania. —  McKinney  v.  Mo- 
nongahela  Nav.  Co.,  14  Pa.  65,  53 
Am.  Dec.  517 ;  Philadelphia,  etc.,  R. 
R.  Co.  v.  Williams,  54  Pa.  103; 
Farnham  v.  Delaware,  etc.,  Canal 
Co.,  61  Pa.  265;  Spangle,  etc.,  Canal 
Co.'s  Appeal,  64  Pa.  387;  Koch  v. 
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of  this  rule  has  sometimes  been  supposed  to  depend  upon 
an  inference  •  that  the  legislature  intended,  in  providing  a 
special  remedy,  that  the  remedy  so  provided  should  be 
exclusive  rather  than  cumulative;  but  a  moment's  reflec- 
tion will  convince  any  intelligent  person  that  the  intention 
of  the  legislature  to  make  the  new  remedy  exclusive  has 
nothing  whatever  to  do  with  the  establishment  of  the  rule. 
The  statutory  remedy  is  exclusive  because  there  is  no  action 
at  common  law  which  the  owner  can  invoke.  One  can  no 
more  maintain  an  action  of  trespass  against  public  author- 
ities who  enter  upon  his  premises,  cut  down  his  trees  and 
dig  up  his  soil  after  the  public  has  lawfully  acquired  the 
right  to  construct  a  highway  over  his  land  than  he  can 
maintain  a  like  action  against  a  police  officer  who  enters 
his  premises  upon  a  valid  warrant,  or  against  a  tax  col- 
lector who  in  compliance  with  law  seizes  and  sells  his 
cattle  for  non-payment  of  a  tax  duly  assessed.     That  which 


Williamsport  Water  Co.,  65  Pa.  288 ; 
Fehr  v.  Schuylkill  Nav.  Co.,  69  Pa. 
161 ;  Fries  v.  Southern  Pennsylvania 
R.  R.,  etc.,  Co.,  85  Pa.  73 ;  White  v. 
McKeesport,  101  Pa.  394 ;  Hoffman's 
Appeal,  118  Pa.  512,  12  Atl.  57; 
Phillips  v.  St.  Clair  Incline  Plane 
Co.,  153  Pa.  230,  25  Atl.  735 ;  Fischer 
v.  Catawissa  R.  R.  Co.,  175  Pa.  554, 
34  Atl.  860;  Lewisburg  Bridge  Co. 
v.  Union  County,  232  Pa.  255,  81 
Atl.  324 ;  Stoops  v.  Kittanniog  Tel. 
Co.,  242  Pa.  556,  89  Atl.  686. 

Rhode  Island. —  Smith  v.  Tripp, 
14  R.  I.  112. 

South  Carolina. —  Sams  v.  Port 
Royal,  etc.,  R.  R.  Co.,  15  S.  C.  484; 
Ross  v.  Georgia,  etc.,  R.  R.  Co.,  33 
S.  C.  477,  12  S.  E.  101;  Leitzsey  v. 
Columbia  Water-Power  Co.,  47  S.  C. 
464,  25  S.  B.  744,  34  L.  R.  A.  215; 
Glover  v.  Remley,  62  S.  C.  52,  39 
S.  E.  780 ;  Greenville  v.  Mauldin,  64 
S.  C.  438,  42  S.  E.  200;  Johnson  v. 
Southern  Ry.  Co.,  71  S.  C.  241,  50 
S.  E.  775,  110  Am.  St  Rep.  572;  Par- 
rish  v.  Yorkville,  96  S.  C.  24,  79 
S.  E.  653,  tr.  R.  A.  1915  A  282. 

Tennessee^—  Mitchell  v.  Franklin, 
etc.,  Turnpike  Co.,  3  Humph.  456; 
Colcough  v.  Nashville,  etc.,  R.  R. 
Co.,   2   Head  171;  Tennessee,  etc. 


R.  Co.  v.  Adams,  3  Head  596 ;  Doty 
v.  American  Tel.  &  Tel.  Co.,  123 
Tenn.  329,  130  S.  W.  1053,  Ann.  Cas. 
1912  C  167;  Tennessee  Coal,  etc., 
R.  R.  Co.  v.  Paint  Rock  Flume,  etc., 
Co.,  128  Tean.  277,  160  S.  W.  522. 

Wisconsin. —  Hanlin  v.  Chicago, 
etc.,  R.  R.  Co.,  61  Wis.  515,  21  N.  W. 
628;  Milwaukee,  etc.,  R.  R.  Co.  v. 
Strange,  63  Wis.  178,  28  N.  W.  432 ; 
Walton  v.  Green  Bay.  etc.,  R.  R. 
Co.,  70  Wis.  414,  36  N.  W.  10 ;  Tay- 
lor v.  Chicago,  etc.,  R.  R.  Co.,  81 
Wis.  82,  51  N.  W.  93;  Frey  v.  Du- 
luth,  etc.,  R.  R.  Co.,  91  Wis.  309, 
64  N.  W.  1038;  Hooe  v.  Chicago, 
etc,  R.  R.  Co.,  98  Wis.  302,  73 
N.  W.  787;  Kuhl  v.  Chicago,  etc., 
R.  R.  Co.,  101  Wis.  42,  77  N.  W. 
155. 

See  however,  contra,  Blackwell, 
etc.,  Ry.  Co.  v.  Bebout,  19  Okla. 
63,  91  Pac.  877,  14  Ann.  Cas.  1145, 
in  which  the  court  recognized  the 
weight  of  authority  in  favor  of 
the  rule  as  stated  but  held  "  the 
election  to  proceed  under  the  stat- 
ute for  ascertaining  damages  in 
condemnation  proceedings,  or  to 
maintain  an  independent  suit  for 
his  damages  is  more  in  consonance 
with  our  embryonic  condition." 
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the  law  authorizes  and  which  is  an  exercise  of  public  rights 
acquired  in  a  lawful  and  constitutional  manner  cannot  be 
made  the  basis  of  an  action  of  trespass  or  of  any  other 
action  sounding  in  tort.26  For  like  reasons,  an  action  on 
the  case  will  not  lie  for  indirect  injury  from  the  lawful 
construction  of  a  publie  work.27  If  there  is  any  remedy 
for  such  injury  it  is  under  the  statute.  So  also,  when 
the  fee  or  the  right  to  exclusive  occupancy  of  private  land 
has  been  taken  by  eminent  domain,  the  owner  has  a  right 
to  compensation  assessed  in  the  manner  that  the  law  pro- 
vides, but  the  taking  operates  as  a  conveyance,  and  he 
can  no  more  maintain  ejectment  against  the  authorities 
when  they  take  possession  of  his  land  than  he  could  against 
a  purchaser  to  whom  he  had  conveyed  the  land  by  deed 
duly  acknowledged  and  recorded.28  A*  common  law  action 
of  indebitatus  assumpsit  for  the  value  of  the  land  taken 
will  not  lie,  for  there  is  no  implied  contract  to  pay  for 
it  except  in  the  manner  provided  by  statute.29  An  injunc- 
tion will  not  be  issued  to  prevent  the  public  authorities 
from  acting  in  compliance  with  the  law.30  In  short,  in 
states  in  which  payment  in  advance  of  the  taking  or  injury 
complained  of  is  not  required  by  the  constitution,  although 

26.  Thus  In  Perry  v.  Worcester,  27.  Supra,  %%  108,  109,  162,  and 

6  Gray    (Mass.)    544,   66  Am.  Dec.  infra,  §  490. 

431,  the  court  said :    "  We  think  the  28.  Cairo,     etc.,    K.    R.     Co.    v. 

distinction  is  well  established  by  au-  Turner,  31  Ark.  494,  25  Am.  Rep. 

thorities,    and    founded    upon    just  464;  Doty  v.  American  Tel.  &  Tel. 

principles,    that    where    damage    is  Co.,  123  Tenn.  329,  130  S.  W.  1053, 

necessarily  done  to  the  property  of  Ann.  Cas.  1912  C  167. 

an  individual  by  taking  his  land  for  29.  Connecticut.  —  Nichols    v. 

a  highway,  town  way,  or  bridge,  or  Bridgeport,   23   Conn.   189,   60   Am. 

by  changing  the  grade  of  a  way,  ex-  Dec.  636. 

tinguishing   an   easement,    injuring  Massachusetts.  —  Gedney       v . 

an    adjacent    building,    draining    a  Tewksbury,   3   Mass.   307;   Knowles 

well  or  otherwise,  where  such  work  v.  Eastham,  11  Cush.  429 ;  Flagg  v. 

is  authorized  by   public   authority  Bradford,  181  Mass.  315,  63  N.  E. 

for    public    use,    and    all    damage  898;    Hodgdon    v.    Haverhill,    193 

necessarily  incident  to  such   work,  Mass.  327,  79  N.  E.  818. 

such  works  are  legally  regarded  as  30.  St.    Louis    Southwestern    Ry. 

warranted  by  the  public,  in  the  ex-  Co.  v.  Miller  Devee  Dist,  197  Fed. 

ereise  of  the  right  of  eminent  do-  815;  Lee  v.  Childs,  140  App.  Div. 

main:   they    are   legal    and   right:  (N.  T.)   699,  125  N.  Y.  Supp.  571; 

they  are  not  unlawful:  and  there-  Tennessee  Coal,  etc.,  R.  R.  Co.  v. 

fore  no  action  will  lie,  as  for  a  tort,  Paint   Rock   Flume,   etc.,    Co.,    128 

but  damage  must  be  sought  by  the  Tenn.  277,  160  S.  W.  522,  and  see 

owner  of  the  property  in  the  mam-  also  infra,  §  472. 
ner  pointed  out  by  law." 
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the  existence  of  an  adequate  remedy  is  essential  to  the  con- 
stitutionality of  the  taking,  the  creation  of  such  a  remedy, 
by  making  lawful  what  would  otherwise  be  unlawful, 
necessarily  excludes  the  common  law  remedies,  which  are 
all  predicated  upon  a  breach  of  obligation.  No  hardship 
is  imposed  by  this  rule  upon  an  owner  reasonably  vigilant 
in  the  protection  of  his  rights,  since  the  statutory  remedy, 
to  satisfy  the  constitution,  must  provide  adequate  means 
to  enforce  the  determination  and  payment  of  compensa- 
tion, and,  in  practice,  is  generally  more  favorable  to  the 
landowner  than  any  form  of  common  law  action.  A  com- 
mon law  action  is  resorted  to  only  through  carelessness  or 
ignorance,  or  when  the  owner  is  unwilling  to  admit  that 
the  proceedings  are  regular,  or  when  the  statutory  remedy 
has  been  lost  by  failure  to  comply  with  some  preliminary 
requirement  or  by  the  expiration  of  the  period  of  limita- 
tions, which  is  usually  shorter  for  such  proceedings  than 
in  the  case  of  ordinary  civil  actions. 

When  the  statutory  procedure  for  assessing  damages 
can  be  initiated  only  by  the  condemning  party,  as  is  usually 
the  case  when  compensation  is  required  to  be  paid  in 
advance,  the  situation  is  entirely  different.  In  such  a 
case,  when  land  has  been  entered  upon  by  the  public  author- 
ities before  compensation  has  been  assessed  and  paid,  it  is 
not  a  matter  of  the  selection  of  the  proper  remedy  by  the 
owner  to  recover  compensation  for  the  exercise  by  the 
public  of  a  legal  right,  but  he  has  to  face  an  attempt  by 
the  condemning  party  to  proceed  without  regard  to  the 
provisions  of  law  or  to  his  constitutional  rights,  since,  even 
if  the  constitution  did  not  require  payment  in  advance,  a 
means  for  enforcing  payment,  which  the  owner  had  no 
power  to  institute,  would  be  insufficient  to  satisfy  the  other 
requirements  of  the  constitution.  It  may  well  be  held  that 
when  the  statutory  remedy  cannot  be  initiated  by  the  owner 
of  the  land,  and  the  condemning  party  fails  to  put  it  in 
operation,  the  statutory  remedy  is  not  exclusive.31    In  such 

31.  Alabama. —  Stein    v.    Burden,.  Healey   r.    New   Haven,    49    Conn. 

24  Ala.  130,  60  Am.  Dec.  453.  394 ;  Holley  v.  Torrington,  63  Conn. 

Arkansas  —  Beatonville  R.  R.  Co.  426,   28   Atl.   613 ;    Cullen   v.   New 

v.  Baker,  45  Ark.  252.  York,  etc.,  R.  R.  Co.,  66  Conn.  211, 

Connecticut.  —  Denslow    v.    New  33  Atl.  910. 
Haven,    etc.,    Co.,    16    Conn.    98;         Indiana. —  Edward   v.    Lawrence- 
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a  ease  the  failure  of  the  condemning  party  to  comply  with 
the  statute  would,  it  would  seem,  render  the  taking  void, 
and  justify  the  owner  in  treating  it  as  such  in  any  appro- 
priate form  of  action.  Such  is  necessarily  the  law  when 
the  constitution  requires  payment  in  advance.32  It  has 
been  held  however  in  some  jurisdictions  that  even  under 
such  circumstances  if  the  owner  consciously  permits  entry 
upon  his  land  without  prepayment,  he  cannot  maintain 
an  action  at  law  for  the  trespass,  but  that  the  statutory 
remedy  is  exclusive  and  the  owner  may  compel  the  con- 
demning party  to  institute  it  by  writ  of  mandamus.33 

The  principle  that  the   statutory  remedy  is  exclusive 
may  also  unquestionably  be  applied  under  statutes  which 


burg,  etc.,  R.  R.  Co.,  7  Ind.  711; 
Montgomery  County  v.  Miller,  82 
Ind.  572. 

Iowa. —  Hunting  v.  Curtis,  10  la. 
152. 

Michigan. —  Grand  Rapids,  etc., 
R.  R.  Co.  v.  Heisel,  47  Mich.  393, 
11  N.  W.  212. 

Minnesota. —  Harrington  v.  St. 
Paul,  etc.,  R.  R.  Co.,  17  Minn.  215. 

Missouri. —  Hickman  v.  Kansas 
City,  120  Mo.  110,  25  S.  W.  225,  23 
L.  R.  A.  658,  41  Am.  St.  Rep.  684; 
Markowitz  v.  Kansas  City,  125  Mo. 
485,  28  S.  W.  642,  46  Am.  St.  Rep. 
498;  Abercrombie  v.  Kansas  City, 
149  Mo!  App.  539.   131   S.  W.   129. 

New  York. —  Mayer  v.  New  York, 
193  N.  Y.  535,  86  N.  B.  553. 

North  Carolina. —  Beasley  v.  Ab- 
erdeen, etc.,  R.  R.  Co.,  147  N.  C. 
362,  61  S.  E.  453 ;  Phillips  v.  Postal 
Tel.  Cahle  Co.,  130  N.  C.  513,  41 
S.  E.  1022,  89  Am.  St.  Rep.  868. 

South  Carolina. —  Cureton  v. 
South  Bound  R.  R.  Co.,  59  S.  C. 
371,  37  S.  E.  914. 

Texas. —  International,  etc.,  R.  R. 
Co.  v.  Benitos,  59  Tex.  326;  Hays 
v.  Texas,  etc.,  R.  R.  Co.,  62  Tex. 
397. 

Washington. —  Downs  v.  Seattle, 
etc.,  R.  R.  Co.,  5  Wash.  778,  32  Pac. 
745,  33  Pac.  973. 

32.  Arkansas.—  Little  Rock,  etc., 
R.  R.  Co.  v.  Dyer,  35  Ark.  360. 

Indiana.— Graham  v.  Columbus, 
etc.,  R.  R.  Co.,  27  Ind.  260,  89  Am. 
Dec.  498. 


Kansas. —  Atchison,  etc.,  R.  R. 
Co.  v.  Weaver,  10  Kan.  344. 

Missouri. —  Hickman  v.  Kansas 
City,  120  Mo.  110,  25  S.  W.  225,  23 
L.  R.  A.  658,  41  Am.  St.  Rep.  684. 

Nebraska. — Republican  Valley  R. 
R.  Co.  v.  Fink,  18  Nebr.  82,  24 
N.  W.  439. 

Texas. —  Gulf,  etc.,  R.  R.  Co.  v. 
Poindexter,  70  Tex.  98,  7  S.  W. 
316. 

Washington. — Bellingham  Bay, 
etc.,  R.  R.  Co.  v.  Loose,  2  Wash. 
500,  27  Pac.  174;  Downs  v.  Seattle, 
etc.,  R.  R.  Co.,  5  Wash.  778,  32 
Pac.  745. 

33.  Illinois. —  Chicago  v.  Thom- 
assson,  259  111.  322,  102  N.  E.   748. 

New  Hampshire. —  Strickf ord  v. 
Boston,  etc.,  R.  R.  Co.,  73  N.  H.  81, 
59  Atl.  367. 

New  York. —  Ex  parte  Jennings, 
6  Cowen  518,  16  Am.  Dec.  447. 

South  Carolina. —  Leitzsey  v.  Co- 
lumbia Water-Power  Co.,  47  S.  C. 
464,  25  S.  E.  744,  34  L.  R.  A.  215 ; 
Parrish  v.  Yorkville,  96  S.  C.  24, 
79  S.  E.  635,  L.  R.  A.  1915  A  282. 

Tennessee. — Woolard  v.  Nash- 
ville, 108  Tenn.  353,  67  S.  W.  801. 

In  McDowell  v.  Asheville,  112 
N.  C.  747,  17  S.  E.  537,  it  was  held 
that  in  such  a  case  it  was  optional 
with  the  owner  to  bring  an  action 
of  trespass  or  to  compel  the  insti- 
tution of  the  statutory  proceedings 
by  writ  of  mandamus. 


1240  The  Law  of  Eminent  Domain.  §,  468 

give  the  condemning  party  the  exclusive  right  to  initiate 
proceedings  for  the  assessment  of  damages,  when  the  con- 
demning party  has  instituted  and  prosecuted  such  pro- 
ceedings in  accordance  with  law.34  In  such  a  case,  the 
owner  of  the  land  cannot  while  such  proceedings  are  pend- 
ing maintain  an  action  at  common  law  for  his  damages,  nor 
can  he  contest  in  any  other  form  of  procedure  issues  which 
are  properly  determinable  in  the  condemnation  proceed- 
ings, even  if  he  has  lost  his  right  to  contest  the  petition 
by  failure  to  appear  or  to  appeal.35  The  owner  cannot, 
by  protesting  against  the  proceedings  and  refusing  to 
accept  the  compensation  awarded,  entitle  himself  to  main- 
tain an  action  at  common  law  for  the  injury  to  his  land  if 
in  fact  the  proceedings  were  conducted  in  accordance  with 
law.36  After  judgment  has  been  entered,  it  is  conclusive 
as  to  all  damages  which  were  or  might  have  been  included 
in  the  award,  and  the  owner  cannot  thereafter  maintain 
an  action  at  common  law  for  such  damages.37 

The  rule  that  the  statutory  remedy  is  exclusive  when  it 
has  been  invoked  by  the  condemning  party  or  may  be 
invoked  by  the  owner  extends  to  all  injuries  that  are  the 
natural  and  probable  consequence  of  the  performance  of 
the  acts  authorized  by  the  legislature,  and  even  applies 
to  the  direct  invasion  of  lands  not  taken  by  turning  or 
throwing  matter  upon  them,38  or  by  causing  men  engaged 

34.  Fort  Wayne  v.  Hamilton,  132  R.  Co.  v.  Logan,  etc.,  Ry.  Co.,  70 
Ind.  487,  32  N.  B.  324,  32  Am.  St.      W.  Va.  98,   73   S.   E.   247. 

Rep.    263;    Reisner    v;    Strong,    24  86.  Hueston  v.  Baton,  etc.,  R.  R. 

Kan.  410;  Blackwell,  etc.,  Ry.  Co.  Co.,  4  Ohio  St.  685. 

v.    Bebout,    19    Okla.    63,    91    Pac.  37.  McKelvy  v.  Allegheny  County, 

877,   14  Ann.  Cas.  1145.  238  Pa.  580,  86  Atl.  521 ;  Johnson  v. 

35.  Maryland. —  Evans  v.  Cris-  Spokane,  72  Wash.  298,  130  Pac. 
field,  122  Md.  184,  89  Atl.  430.  341;  Carpenter-McNeill  Investment 

Missouri.—  Bledsoe    v.    Stallard,  Co.  v.  Spokane,  73  Wash.  232,  131 

250  Mo.  154,  157  S.  W.  77.  Pac.  823 ;  Dose  v.  Seattle,  78  Wash. 

Montana. —  Summers  v.  Sullivan,  571,  139  Pac.  594. 

39  Mont.  42,  101  Pac.  166.  38.  Stowell   v.    Flagg,    11    Mass. 

North  Carolina. —  Lamb  v.  Eliza-  364.    No  action  lies  at  common  law 

beth  City,  131  N.  C.  241,  42  S.  E.  for  flowing  land  for  mill  purposes 

603,  132  N.  C.  194,  43  S.  E.  628.  when  the  mill-owner  acts  in  con- 

Pennsylvania. — Burkhard  v.  Penn-  formance    with    the    statute.      An 

sylvania  Water  Co.,  234  Pa.  41,  82  action    of   trespass   presupposes   a 

Atl.  1120.  tort'  an^  wnen  *he  legislature  has 

Texas.— Huggins  v.  Hurt,  23  Tex.  authorized  the  act   complained   of 

Civ.  App.  404,  56  S.  W.  944.  the  action   does  not  remain.     The 

West  Virginia. —  Island  Creek  R.  owner  must   pursue  hits  statutory 
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remedy.  Dodge  v.  Essex  County 
Commissioners,  3  Mete.  (Mass.) 
380.  The  injury  to  buildings  near 
the  line  of  a  railroad  by  proper 
blasting  through  a  ledge  of  rocks 
for  the  road  to  pass  should  be  esti- 
mated by  the  county  commission- 
ers, and  the  injured  party  should 
proceed  by  petition,  not  action  of 
tort.  Sprague  v.  Worcester,  13 
Gray  (Mass.)  193.  Tort  for  ob- 
structing a  stream  by  building  a 
bridge,  setting  water  back  on  plain- 
tiff's mill.  Held:  If  the  work 
was  done  so  as  to  cause  no  un- 
necessary damage  and  with  rea- 
sonable care  and  skill  and  plaintiff 
was  injured,  his  remedy  is  peti- 
tion, not  tort.  If  the  new  bridge 
gave  less  room  for  the  passage  of 
water  than  the  old  and  the  bridge 
could  have  been  constructed  with- 
out this  diminution,  and  on  some 
occasion  water  was  set  back  to 
plaintiff's  injury,  defendant  is  not 
absolutely  liable.  All  defendant  is 
bound  to  do  is  to  build  a  bridge  at 
a  reasonable  expense,  reasonably 
sufficient  to  carry  off  the  water  in 
its  usual  condition  at  all  seasons 
of  the  year,  not  for  an  extraor- 
dinary flood  not  occurring  annu- 
ally. McNally  v.  Smith,  12  Allen 
(Mass.)  455.  Tort  for  erecting  a 
dam  causing  the  water  to  flow  back 
into  plaintiff's  house,  filling  it  with 
noisome  odors,  and  creating  a  nui- 
sance. Held:  As  the  nuisance  al- 
leged is  a  direct  consequence  of  the 
flowing,  damages  for  such  nuisance 
can  be  recovered  under  the  statute 
and  this  action  does  not  lie.  Cur- 
tis v.  Eastern  Railroad  Co.,  14  Al- 
len (Mass.)  55.  Tort.  Defendant 
in  the  original  construction  of  its 
railroad  opened  up  a  supply  of  un- 
derground water,  and  some  years 
later,  to  prevent  its  inundating  its 
track,  conducted  it  by  an  artificial 
channel  upon  plaintiff's  land,  not 
within  defendant's  location.  Held: 
This  is  not  a  case  of  mere  surface 
water.  But  for  any  acts  reason- 
ably necessary  for  the  construc- 
tion and  maintenance  of  the 
railroad,  such  as  blasting  rocks, 
changing  the  bed  of  a  stream,  or 


draining  water  by  a  culvert  upon 
adjoining  land,  the  company  is  not 
a  wrongdoer.  If  not  reasonably 
necessary  it  is  liable  in  tort.  Cur- 
tis v.  Eastern  Railroad  Co.,  98 
Mass.  428.  Tort,  for  discharging 
water  on  plaintiff's  land.  The 
water  from  springs  opened  by  de- 
fendant in  building  its  road  was 
collected  and  conducted  by  it  in  an 
artificial  trench,  by  which  it  was 
poured  or  percolated  upon  plain- 
tiff's land  outside  the  railroad  lo- 
cation. Held:  Defendant  is  liable 
in  tort,  at  common  law,  unless  it 
could  justify  on  the  ground  of 
necessity.  Holleran  v.  Boston,  176 
Mass.  75,  57  N.  E.  220.  Tort,  for 
changing  the  flow  of  surface  water 
into  a  brook,  overflowing  plaintiff's 
land.  Held:  So  far  as  the  in- 
crease in  the  surface  water  re- 
sulted from  changes  in  Franklin 
Park,  as  the  Park  Commissioners 
are  authorized  to  improve  the  park 
and  remedy  is  given  for  damages 
by  the  taking  of  land  "  or  other 
acts "  of  the  commissioners,  and 
there  is  nothing  to  warrant  a  find- 
ing that  the  commissioners  ex- 
ceeded their  authority,  it  is  top 
plain  for  discussion  that  the  rem- 
edy for  damages  thus  caused  is  by 
proceedings  under  the  statute,  and 
not  tort.  Benson  v.  Great  Barring- 
ton  Fire  District,  183  Mass.  590, 
67  N.  E.  876.  Tort.  Defendant 
made  a  taking  of  all  the  land 
flowed  by  a  dam  it  constructed  in 
1887.  In  1890  the  takings  and  do- 
ings were  confirmed  by  the  legisla- 
ture. Plaintiff  owned  land  on  a 
tributary  of  the  river  dammed 
which  had  previously  been  dry,  but 
after  the  dam  was  built  became  wet 
and  useless,  although  it  was  not  di- 
rectly flowed  by  the  dam,  being  sev- 
eral feet  above  it.  By  the  original 
statute  persons  injured  in  their 
property  were  to  recover  as  in  lay- 
ing out  of  highways.  Held:  If 
the  deterioration  in  the  meadow 
was  due  to  the  dam  and  pond,  the 
damage  was  recoverable  under  the 
statute  and  not  in  tort.  The  lan- 
guage of  the  taking  was  broad 
enough  to  cover  this  injury. 
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in  the  work  to  pass  over  them,39  when  such  an  invasion  or 
entry  is  reasonably  necessary  in  doing  the  authorized 
work.  In  ordinary  cases  however,  authority  to  construct  a 
public  work  within  specified  limits  does  not  justify  an  inva- 
sion or  entry  upon  land  outside  such  limits,  and  unless 
authority  to  transcend  the  limits  of  the  location  is  expressly 
given,  or  can  be  inferred  from  the  nature  of  the  work,  and 
the  difficulty  or  impossibility  of  constructing  or  maintain- 
ing it  otherwise,  such  invasion  or  entry  will  constitute  a 
trespass  and  the  statutory  remedy  will  not  be  applicable.40 

§  469.  The  Remedy  when  the  Proceedings  are  Defective 
or  the  Taking  or  Injury  is  Unlawful. 

As  it  is  well  settled  that  the  validity  of  an  appropriation 
of  land  for  the  public  use,  whether  effected  by  adminis- 
trative order  or  by  judicial  decree,  cannot  be  impeached 
collaterally  for  any  mere  defects  in  form,  an  owner  of  land 
taken  by  eminent  domain  cannot  ignore  the  remedy  pro- 
vided by  statute  and  bring  a  common  law  action  of  trespass 
when  his  land  is  entered  upon,  merely  because  of  informal- 
ity in  the  procedure,41  unless  no  other  means  is  afforded  to 
contest  the  validity  of  the  taking.42  When  however  prop- 
erty is  taken  or  injured  under  color  of  eminent  domain, 
and  the  taking  or  injury  is  unlawful,  either  because  the 
statute  under  which  the  condemning  party  purported  to 
act  was  unconstitutional,43  or  because  the  act  complained 
of  was  not  within  the   statutory  authority,   or  because 

39.  Tower    v.    Boston,    10    Cush.  40.  Infra,   §§   494,   496,   497,   498, 

(Mass.)  235.    Trespass  for  injuring  499,  503. 

plaintiff's  land  while  defendant  was  41.  Supra,  §  425. 

constructing     the     aqueduct     from  42.  Supra,  §  392. 

Long  Pond  to  Boston.    It  appeared  43.  The   owner   may   pursue  his 

that  the  statute  provided  a  remedy  common  law  remedy  when  the  statu- 

by   petition   for   all   damages   sus-  tory  remedy  is  insufficient  to  pro- 

tained  by  the  taking  of  any  land,  tect  his  constitutional  rights,  Hick- 

etc.,  or  by  the  construction  of  any  man  v.  Kansas  City,  120  Mo.  110, 

aqueducts,     reservoirs,     or     other  25  S.  W.  225,  23  L.  R.  A.  658,  41 

works.      Plaintiff's    land    was    not  Am.  St.  Eep.  684,  or  when  the  stat- 

taken,    but    was    adjacent    to    the  ute  authorizing  the  taking  is  un- 

aqued'uct  and  was  passed  over  con-  constitutional,  as  when  the  use  is 

siderably      Held :     The   statute  is  not  public.    Brewster  v.  Rogers  Co., 

broad  enough  to  cover  damages  of  169  N.   T.   73,   62  N.   E.    164,    58 

this    kind,    and    is    the    exclusive  L.  R.  A.  495. 
remedy. 
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requirements  of  the  statute  in  matters  of  substance  pro- 
vided for  the  protection  of  property  owners  were  not  com- 
plied with,  or  because  the  rights  acquired  by  the  taking 
have  been  exceeded,  even  if  the  statute  provides  a  plain 
and  adequate  remedy  for  the  recovery  of  damages,  the 
owner  of  the  land  so  taken  or  injured  is  not  restricted  to 
such  a  proceeding,  but  may  recover  his  damages  in  an 
action  of  trespass  at  common  law.44    If  he  institutes  such 


44.  Harlow  v.  Pike,  3  Greenl. 
(Me.)  438.  Trespass,  against  a 
highway  surveyor,  for  constructing 
a  town  way  through  plaintiff's  land. 
There  was  no  notice  to  the  plain- 
tiff of  intention  to  lay  out  the  way. 
Held:  Advantage  of  want  of  no- 
tice may  be  taken  In  this  summary 
manner.  Hill  v.  Sayles,  12  Met 
(Mass.)  142.  An  action  at  com- 
mon law  will  lie  when  the  erect- 
ing and  maintaining  of  a  mill  dam 
were  not  conformable  to  the  pro- 
visions and  conditions  of  the  stat- 
ute and  warranted  and  justified  by 
them.  Wilson  v.  Lynn,  119  Mass. 
174.  Tort,  in  the  nature  of  tres- 
pass q.  c.  f.  The  city  of  Lynn  was 
authorized  to  take  land  for  water 
supply,  but  was  required  to  file  a 
description  sufficiently  accurate  for 
Identification.  The  description  filed 
was  by  courses  and  distances,  but 
no  monuments  were  proved  except 
on  part  of  one  side.  The  names  of 
the  owners  were  not  mentioned  nor 
what  town  it  was  in;  in  fact,  most 
of  it  was  in  Saugus.  A  plan  was 
introduced,  but  there  was  no  ref- 
erence to  the  plan  in  the  descrip- 
tion. Held:  A  description  for  the 
taking  of  lands  must  be  clear  and 
intelligible.  This  was  not,  and  de- 
fendant, never  having  filed  a  proper 
certificate,  was  a  trespasser. 
Names  v.  Commissioners  of  High- 
ways, 30  Mich.  490.  "A  party  who 
is  not  notified  of  the  proceedings 
can  lose  nothing  by  a  failure  to 
appeal ;  and  though  it  is  true  when 
the  proceedings  are  void  he  may 
treat  them  as  being  so  and  bring 
trespass  when  he  is  disturbed,  we 
do  not  think  that  the  most  appro- 
priate remedy.  The  most  suitable 
remedy  is  one  which  will  remove 


all  excuse  for  trespass,  and  which 
may  reach  other  errors  as  well  as 
those  which  are  fatal  when  the  pro- 
ceedings are  attacked  collaterally.' 
Soulard  v.  St.  Louis,  36  Mo.  546. 
The  defendant  without  any  notice 
to  plaintiff,  opened  a  street  through 
his  land.  Held :  "Where  the  legis- 
lature authorizes  an  act  of  this 
kind,  the  natural  and  inevitable 
consequence  of  which  will  be  to 
damage  and  appropriate  the  prop- 
erty of  another,  and  at  the  same 
time  points  out  the  mode  *  *  * 
how  these  damages  can  be  assessed 
and  redress  obtained,  the  common 
law  remedy  will  be  taken  to  be 
superseded  and  the  statutory  rem- 
edy exclusive.  *  *  *  In  this  case 
the  city  proceeded  to  take  and  ap- 
propriate the  plaintiff's  property 
without  pursuing  the  mode  pre- 
scribed in  its  charter  authorizing 
it  to  enter  upon  and  use  for  its 
own  purposes  the  land  of  another 
whenever  it  should  be  considered 
necessary  or  expedient  for  the  fur- 
therance of  the  public  interests. 
The  act  done  then  was  without  au- 
thority of  law;  it  was  wrongful 
and  amounted  to  a  trespass. 
*  *  *  A  municipal  corporation 
will  be  liable  where  acts  are  done 
by  its  authority  which  would  war- 
rant a  like  action  against  an  indi- 
vidual, provided  such  act  is  done 
by  the  authority  and  order  of  the 
city  government,  or  of  those 
branches  of  the  city  government 
invested  with  jurisdiction  to  act 
for  the  corporation  upon  the  sub- 
ject to  which  the  particular  act 
relates."  Pettis  v.  Providence,  11 
R.  I.  372.  In  taking  lands  for  a 
highway  the  public  authorities  did 
not  set  forth  the  names  of  lessees 
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or  other  persons  interested  as  re- 
quired by  statute.  Held:  The 
landowner  may  recover  in  an  action 
of  trespass  instead  of  petition  for 
assessment  of  damages  under  the 
statute.    See  also, 

Alabama. — Hendricks  v.  Johnson, 
6  Port.  472. 

Arkansas. — Little  Rock,  etc,  R 
E.  Co.  v.  Dyer,  35  Ark.  360. 

Connecticut. —  Healey  v.  New 
Haven,  49  Conn.  394 ;  Cullen  v.  New- 
York,  etc.,  R.  R.  Co.,  66  Conn.  211, 
33  Atl.  910. 

Georgia. —  Doe  v.  Georgia  R.  R., 
etc.,  Co.,  1  Ga.  524 ;  Atlanta  v.  Hun- 
nicutt,  95  Ga.  138,  22  S.  E.  130. 

Illinois. — Smith  v.  Chicago,  eta, 
R.  R.  Co.,  67  111.  191. 

Indiana. —  Protzman  v.  Indian- 
apolis, etc.,  R.  R.  Co.,  9  Ind.  467, 
68  Am.  Dec.  650 ;  Terre  Haute,  etc., 
R.  R.  Co.  v.  McKinley,  33  Ind.  274; 
Cincinnati,  etc.,  R.  R.  Co.  v.  Clif- 
ford, 113  Ind.  460,  15  N.  E.  524; 
Strickler  v.  Midland  R.  R.  Co.,  125 
Ind.  412,  25  N.  E.  455 ;  Fort  Wayne 
v.  Hamilton,  132  Ind.  487,  32  N.  E. 
324,  32  Am.  St.  Rep.  487 ;  Cleveland, 
etc.,  Ry.  Co.  v.  Dean,  47  Ind.  App. 
332,  94  N.  E.  598. 

Iowa. —  Daniels  v.  Chicago,  etc, 
R.  R.  Co.,  35  Iowa  129,  14  Am.  Rep. 
490;  Birge  v.  Chicago,  etc.,  R.  R. 
Co.,  65  Iowa  440,  21  N.  W.  767. 

Kansas. — Atchison,  etc.,  R.  R.  Co. 
v.  Weaver,  10  Kan.  344;  Cohen  v. 
St.  Louis,  etc.,  R.  R.  Co.,  34  Kan. 
158,  55  Am.  Rep.  242. 

Kentucky. —  Newport,  etc.,  Bridge 
Co.  v.  Gill,  57  S.  W.  229. 

Maine. — Hall  v.  Pickering,  40  Me. 
548;  Hamor  v.  Bar  Harbor  Water 
Co.,  78  Me.  127,  3  Atl.  40;  Hub- 
bard v.  Limerick  Water  &  Electric 
Co.,  109  Me.  248,  83  Atl.  793. 

Massachusetts. —  Hazen  v.  Boston 
&  Maline  R.  R.,  2  Gray  574;  Cen- 
tral Bridge  Co.  v.  Lowell,  4  Gray 
474;  Hildreth  v.  Lowell,  11  Gray 
345;  Lund  v.  New  Bedford,  121 
Mass.  286;  Warren  v.  Spencer 
Water  Co.,  143  Mass.  9,  8  N.  E. 
606;  Kennison  v.  Arlington,  144 
Mass.  456,  11  N.  E.  705;  Stevens  v. 
Worcester,  196  Mass.  45,  81  N.  E. 
207;  Whitten  v.  Haverhill,  204 
Mass.  95,  90  N.  E.  409;  Stevens  v. 


Worcester,  219  Mass.  128,  106  N.  E. 
587. 

Minnesota. —  Overmann  v.  St. 
Paul,   39  Minn.   120,  39  N.  W.   66. 

Mississippi. — Memphis,  etc.,  R.  R. 
Co.  v.  Payne,  37  Miss.  700;  Copiah 
County  v.  Lusk,  77  Miss.  136,  24 
So.  972. 

Missouri. —  Pratt  v.  Saline  Valley 
R.  R.  Co.,  130  Mo.  App.  175,  108 
S.  W.  1099. 

*  Nebraska. —  Republican  Valley  R. 
R.  Co.  v.  Fink,  18  Nebr.  82,  24  N.  W. 
439 ;  Hull  v.  Chicago,  etc.,  R.  R.  Co., 
21  Nebr.  371,  32  N.  W.  162;  Atchi- 
son, etc.,  R.  R.  Co.  v.  Boerner,  34 
Nebr.  240,  51  N.  W.  842,  33  Am.  St. 
Rep.  637. 

New  Hampshire. —  Littleton  v. 
Berlin  Mills  Co.,  73  N.  H.  11,  58 
Atl.  877. 

New  Jersey. —  Halsey  v.  Lehigh 
Valley  R.  R.  Co.,  45  N.  J.  L.  26. 

New  York. —  Bloodgood  v.  Mo- 
hawk, etc.,  R.  R.  Co.,  18  Wend.  9, 
31  Am.  Dec  313;  Folmsbee  v.  Am- 
sterdam, 142  N.  Y.  118,  36  N.  E. 
821. 

North  Carolina. — White  v.  North- 
western North  Carolina  R.  R.  Co., 
113  N.  C.  610,  18  S.  E.  330,  22 
L.  R.  A.  627,  37  Am.  St.  Rep.  639. 

Ohio. —  Cincinnati  v.  Coombs,  16 
Ohio  181;  Harrison  v.  Sabina,  1 
Ohio  Cir.  Dec.  30,  1  Ohio  Cir.  Ct. 
49;  Badgely  v.  Hamilton  County,  1 
Disney  316. 

Pennsylvania. — Brown  v.  Powell, 
25  Pa.  229;  Schuylkill  Nav.  Co.  v. 
McDonough,  33  Pa.  73;  McClinton 
v.  Pittsburg,  etc.,  R.  R.  Co.,  66  Pa. 
404;  Keil  v.  Chartiers  Valley  Gas 
Co.,  131  Pa.  466,  19  Atl.  78,  17  Am. 
St.  Rep.  823. 

Rhode  Island. — Inman  v.  Tripp, 
11  R.  I.  520,  23  Am.  Rep.  520. 

South  Carolina. — Tompkins  v.  Au- 
gusta, etc.,  R.  R.  Co.,  37  S.  C.  382, 
16  S.  E.  149;  Glover  v.  Remtey,  62 
S.  C.  52,  39  S.  E.  780. 

Texas. —  International,  etc.,  Ry. 
Co.  v.  Benitos,  59  Tex.  326. 

Washington. —  Bellingham  Bay  R. 
R.  etc.,  Co.  v.  Loose,  2  Wash.  500, 
27  Pac.  174;  Downs  v.  Seattle,  etc., 
R.  R.  Co.,  5  Wash.  778,  32  Pac.  745, 
33  Pac.  973. 

Wisconsin. —  Gilman    v.    Sheboy- 


§  469  Eemedies.  1245 

an  action,  proof  of  his  possession  of  the  premises  and  the 
entry  of  the  defendant  thereon  would  make  out  a  prima 
facie  case,  and  as  the  defendant  in  any  of  the  cases  sup- 
posed would  be  unable  to  justify  its  entry  under  the  statute 
or  the  order  or  judgment  of  condemnation  in  accordance 
with  which  it  purported  to  act,  the  plaintiff  would  neces- 
sarily prevail.  So  also,  if  land  is  actually  occupied  under 
proceedings  defective  for  any  of  the  reasons  mentioned, 
the  owner  may  recover  possession  by  an  action  of  eject- 
ment, writ  of  entry  or  other  appropriate  proceeding.45 

The  owner  may  however  prefer  to  rely  upon  the  statutory 
proceeding,  since  the  measure  of  damages  and  the  means 
of  enforcing  a  judgment  may  be  more  favorable  to  him 
than  in  a  common  law  action,  or  he  may  be  ignorant  of 
the  defendant's  irregular  or  unlawful  actions,  and  seek  to 
recover  his  damages  under  the  statute,  supposing  it  to  be 
the  only  available  remedy.  In  such  a  case  it  is  well  settled 
that  when  a  corporation,  municipal  or  private,  has  the 
right  to  condemn  private  property  and  proceeds  as  if  it 
had  condemned  it,  if  the  owner  relies  upon  the  statutory 

gan,   etc.,  R.   R.   Co.,   40  Wis.   653;  R.  Co.,  35  Iowa  129,   14  Am.  Rep. 

Blesch  v.  Chicago,  etc.,  R.  R.  Co.,  490;  White  v.  Wabash,  etc.,  R.  R. 

43  Wis.  183;  Rusch  v.  Milwaukee,  Co.,  64  Iowa  281,  20  N.  W.  436. 

etc.,  R.  R.  Co.,  54  Wis.  136,  11  N.  W.  Kansas.—  St.   Joseph,  etc.,  R.  R. 

253.  Co.  v.  Callender,  13  Kan.  496. 

The  liability   in  such   a   case  is  Minnesota. —  Pfaender  v.  Chicago, 

not     dependent     upon     negligence.  etc.,   R.   R.   Co.,   86   Minn.   218,    90 

When  land  is  unlawfully  appropri-  N.  W.  393. 

ated  for  a  railroad,  the  owner  is  Mississippi. —  Illinois   Central    R. 

entitled  to  recover  for  damages  to  R.  Co.  v.  Hoskins,  80  Miss.  730,  32 

his  remaining  land  from  the  opera-  So.  150. 

tion  of  trains,  regardless  of  negli-  Missouri. —  Armstrong       v.       St. 

gence.     St.   Louis,  etc.,   Ry.   Co.   v.  Louis,  69  Mo.  309,  33  Am.  Rep.  499. 

Barnes  (Tex.  Civ.  App.),  162  S.  W.  New  York. —  Dater  v.  Troy  Turn- 

373.  pike,  etc.,  Co.,  2  Hill  629;   Eels  v. 

45.  Illinois.—  Chicago,  etc.,  R.  R.  American  Tel.  &  Tel.  Co.,  143  N.  X. 

Co.  v.  Smith,  78  111.  96 ;  Postal  Tel.  133,  38  N.  E.  202,  25  L.  R.  A.  640. 

Cable  Co.  v.  Eaton,  170  111.  513,  49  Pennsylvania.—  Philadelphia,  etc., 

N.  E.  365,  39  L.  R.  A.  772,  62  Am.  R.  R.  Co.  v.  Cooper,   105  Pa.   239; 

St.   Rep.   390;   Meeker   v.   Chicago,  Wheeling,  etc.,  R.  R.   Co.  v.  War- 

96  III.  App.  23.  rell,  122  Pa.  613,  16  Atl.  20. 

Indiana. — Graham    v.    Columbus,  Washington. —  Owen  v.   St.   Paul, 

etc.,  R.  R.  Co.,  27  Ind.  260,  89  Am.  etc.,   R.   R.   Co.,   12   Wash.   313,   41 

Dec.  498;  Terre  Haute,  etc.,  R.  R.  Pac.  44. 

Co.  v.  Rodel,  87  Ind.   128,  46  Am.  Wisconsin.—  Kuhl      v.      Chicago, 

Rep.   164;   Lake  Erie,   etc.,   R.   R.  etc.,    R.   R.    Co.,    101    Wis.    42,    77 

Co.  v.  Kinsey,  87  Ind.  514.  N.  W.  155. 

Iowa. — Daniels  v.  Chicago,  etc.,  R. 
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proceeding  for  compensation,  the  corporation  is  estopped 
to  set  up  in  defence  its  failure  to  comply  with  the  pro- 
cedure prescribed  by  law,  even  if  the  defect  in  the  pro- 
ceedings is  so  substantial  that  the  owner  might  have 
treated  the  condemnation  as  void;46  but  when  the  act  done 
by  a  corporation,  though  invested  for  some  purposes  with 
the  power  of  eminent  domain,  is  outside  of  the  acts  which 
the  corporation  can  entitle  itself  to  do  by  any  act  of  condem- 
nation, the  owner's  only  remedy  is  an  action  at  common 
law,  and  the  corporation  is  not  estopped  to  set  up  the 
illegality  of  its  own  acts  if  the  owner  attempts  to  recover 
compensation  under  the  statute.47  In  some  cases  the 
owner  may  maintain  both  an  action  at  common  law  and 
proceedings  for  damages  under  the  statute,  as,  for  example, 
when  the  corporation  appropriates  a  designated  tract  of 
land  in  proper  form,  and  then  proceeds  to  enter  upon 
lands  outside  the  tract  taken.  In  such  a  case  the  owner 
cannot  recover  for  the  trespass  in  the  statutory  proceed- 
ings, and  must  bring  a  separate  action  at  common  law.48 
When  however  -the  invalidity  of  the  acts  complained  of 
consists  of  failure  to  comply  with  requirements  essential 
to  a  valid  taking,  and  the  defect  is  subsequently  cured,  if 
the  owner  has  instituted  proceedings  at  common  law  before 
the  error  was  rectified,  he  may  maintain  the  common  law 

46.  Maine. —  Hussey  v.  Bryant,  95  ano,  etc.,  Improvement  Co.,  109  Wis. 

Me.  49,  49  Atl.  56.  563,    85   N.   W.    507,   53    L.   R.    A. 

Massachusetts.—  Parker    v.    Bos-  895. 

ton  &  Maine  R.  R.,  3  Cush.  107,  50  So  also  it  was  held  in  Lowe  v. 

Am.  Dec.  709;  Aetna  Mills  v.  Walt-  Tolo    County    Consolidated    Water 

ham,  126  Mass.  422;  Spaulding  v.  Co.,    157    Cal.    503,    108    Pac.    297, 

Arlington,  126  Mass.  492;  Lewis  v.  that  a  water  company   which  had 

Boston,   130   Mass.    339 ;   Lexington  taken  land  by  eminent  domain  was 

Print  Works  v.  Canton,  171  Mass.  estopped  to  deny  that  it  was  taken 

414,  50  N.  E.  931 ;  Gloucester  Water  for  the  public  use,  in  a  suit  for 

Supply  Co.  v.  Gloucester,  179  Mass.  failure  to   furnish   water   by   one, 

365,  60  N.  E.  977.  part  of  whose  land  was  taken. 

New    York. —  Baker   v.    Braman,  47.  Peabody  v.  Boston  &  Provi- 

6  Hill  47,  40  Am.  Dec.  387;  Buell  dence  R.  R.  Co.,  181  Mass.   76,  92 

v.  Lockport,  8  N.  Y.  55.  N.  E.  1047;  McKeon  v.  New  Eng- 

OMo  —  Atlantic,  etc.,  R.  R.  Co.  v.  land  R.  R  Co.,  199  Mass.  292,   85 

Robbins,  35  Ohio  St.  531.  N.  E.  475,  20  L.  R.  A.  (N.  S.)  1061. 

Pennsylvania. —  Rider     v.     York  48.  Hazen  v.  Boston  &  Maine  R. 

Haven  Water  &  Power  Co.,  251  Pa.  R.,  2  Gray   (Mass.)  574;  Kennison 

18,  95  Atl.  803.  v.  Arlington,  144  Mass.  456,  11  N.  E. 

Wisconsin.—  Pf eifer    v.     Sheboy-  705;  Garland  Chain  Co.  v.  Rankin 

gan,  etc.,  R.  R.  Co.,  18  Wis.  155,  86  Borough,  226  Pa.  389,  75  Atl.  607. 
Am.  Dec.  751;   Charuley  v.  Shaw- 
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action  for  the  damages  he  has  suffered  by  the  unlawful 
entry,  and  recover  compensation  for  the  taking  in  the  statu- 
tory proceeding  as  well  ;49  but  if  the  error  is  rectified  before 
he  has  instituted  proceedings,  he  is  limited  to  a  single 
remedy.50 


49.  Baltimore,  etc.,  R.  R.  Co.  v. 
Boyd,  63  Md.  325.  Trespass,  for 
operating  a  railroad  in  a  certain 
street.  The  street  was  laid  out  by 
the  city  on  condition  that  the  rail- 
road company  pay  all  the  damages. 
The  railroad  company  paid  the  city 
the  damages  but  the  city  did  not 
pay  or  tender  them  to  the  owner 
until  after  the  beginning  of  this 
suit  Held:  Without  such  pay- 
ment the  city  acquired  no  title  al- 
though the  proceedings  may  have 
been  regular  in  other  respects.  The 
attempted  condemnation  can  there- 
fore afford  no  defense  to  this  ac- 
tion. The  entry  was  clearly  a  tres- 
pass and  payment  of  the  damages 
after  the  suit  was  brought  can 
have  no  effect  upon  the  right  of 
the  plaintiffs  to  recover  for  the 
trespasses  down  to  the  time  of  their 
bringing  suit  Lexington  Print 
Works  v.  Canton,  171  Mass.  414,  50 
N.  E.  931.  Bill  in  equity  to  restrain 
the  taking  of  the  water  from  a  cer- 
tain stream  and  for  damages.  The 
original  taking  was  defective  be- 
cause it  failed  to  state  how  much 
was  taken.  After  the  bill  was 
brought  defendant  filed  a  certifi- 
cate showing  how  much  was  taken. 
Held:  It  is  clear  that  after  the 
filing  of  the  last  certificate  plaintiff 
could  not  have  maintained  an  ac- 
tion of  tort  for  the  prior  diversion ; 
but,  if  no  certificate  had  been  filed, 
plaintiff  could  have  maintained  tort 
or  obtained  an  injunction.  When 
the  bill  was  filed  plaintiff  was  enti- 
tled to  relief  under  it.  Since  the 
filing,  defendant  has  cured  the  de- 
fect and  plaintiff  is  no  longer  enti- 
tled to  an  injunction.  But  juris- 
diction in  equity  was  fixed  and  the 
court  will  retain  the  bill  and  ad- 
minister a  remedy  in  damages. 

50.  Spaulding  v.  Arlington,  126 
Mass.  492.     In  1871  a  statute  au- 


thorized a  corporation  to  take  land 
for  supplying  the  inhabitants  of  a 
town  with  pure  water,  and  pro- 
vided for  a  recording  of  a  descrip- 
tion within  sixty  days  and  for  com- 
pensation, and  authorized  the  town 
to  purchase  the  franchise.  The 
town  did  purchase,  and  in  1873  a 
statute  ratified  the  purchase  and 
made  similar  provisions  as  to  de- 
scription and  compensation.  In 
1872  the  town  flowed  petitioner's 
land,  but  filed  no  description  till 
after  1873.  After  the  description 
was  filed,  petitioner  filed  petition 
under  the  statute  of  1873,  and  was 
awarded  damages,  but  the  tribunal 
refused  to  admit  evidence  of  dam- 
age prior  to  the  filing  of  the  de- 
scription. Tort  for  such  damages. 
Held:  He  was  entitled  to  recover 
on  the  petition  for  those  damages 
and  cannot  afterwards  maintain 
tort.  Remedies  can  be  changed  by 
the  legislature.  Plaintiff  had  under 
the  later  statute  a  right  to  recover 
all  damages,  whether  in  taking  land 
or  injuring  land  not  taken.  Lewis 
v.  Boston,  130  Mass.  339.  Tort. 
Defendant  was  authorized  by  stat- 
ute to  connect  Sudbury  River  and 
Lake  Oochltuate,  and  to  do  this 
constructed  a  dam  which  flooded 
plaintiff's  land.  Defendant  did  not 
file  a  taking  till  nearly  two  years 
later.  Plaintiff  pursuant  to  the 
statute  petitioned  and  recovered 
damages  for  the  land  taken.  Tort 
for  the  injury  before  the  taking. 
Held :  If  defendant  had  never  filed 
the  taking  it  would  have  been  a 
trespasser.  But  plaintiff  under  his 
petition  was  entitled  to  recover  for 
all  the  damages  under,  or  purport- 
ing to  be  under,  the  act.  The  cause 
of  action  being  one,  he  cannot  make 
it  two,  and  judgment  on  the  peti- 
tion concludes  him  as  to  all  dam- 
ages by  the  city  under  the  statute. 
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In  some  states  the  statutes  expressly  provide  a  remedy 
for  an  unlawful  entry  under  color  of  eminent  domain.  If 
such  remedy  is  adequate  it  is  of  course  within  the  power 
of  the  legislature  to  make  it  exclusive;  but  the  common 
law  remedies,  which  undoubtedly  exist  when  the  taking 
is  not  made  in  compliance  with  law,  will  not  be  excluded 
unless  the  statute  expressly  or  by  clear  implication  so 
provides.51 

§  470.  The  Remedy  for  Negligent  Injury. 

When  a  corporation,  municipal  or  private,  has  complied 
with  all  the  formal  requirements  necessary  to  effect  a 
valid  taking  of  land  by  eminent  domain,  but  constructs  or 
maintains  its  works  without  exercising  reasonable  care  to 
avoid  unnecessary  injury  to  the  adjoining  property,  it  is 
no  defense  to  an  action  at  common  law  for  damages  for 
such  injury  that  there  is  an  adequate  remedy  provided  by 
law  for  the  assessment  of  damages  resulting  from  the  lay- 
ing out  and  construction  of  such  works,  or  even  that  such 
damages  have  been  assessed  and  paid.  The  statutory 
authority  is  to  construct  the  works  with  reasonable  care 
not  to  inflict  unnecessary  injury  upon  private  property, 
and  the  statutory  proceeding  is  for  the  damages  which  will 
naturally  and  inevitably  result  from  the  construction  and 
operation  of  the  works  in  such  a  manner.52    A  corpora- 

51.  Atlanta  v.  Hunnieut,  95  Ga.  provision  in  question.  The  differ- 
138,  22  S.  E.  130;  Chicago,  etc.,  B,  ence  in  the  modes  of  procedure  is 
R.  Co.  v.  Hall,  135  Ind.  91,  34  N.  B.  much  more  than  one  of  form.  It 
704,  23  L.  E.  A.  231 ;  Keller  v.  Cor-  involves  substantial  difference  of 
pus  Christi,  50  Tex.  614,  32  Am.  the  rights  to  be  vindicated,  and  per- 
Bep.  613.  See  also  Westcott  v.  Bos-  haps  of  the  parties  to  be  fixed  with 
ton,  186  Mass.  540,  72  N.  B.  89.  responsibility.     For  such  injury  as 

52.  Thus  in  Stork  v.  Philadelphia,  is  the  direct  and  necessary  conse- 
195  Pa.  101,  45  Atl.  678,  49  L.  B.  A.  quence  of  the  act  itself  of  eminent 
600,  it  was  held  that  an  owner  of  domain,  the  liability  of  the  city 
land  injured  by  negligence  in  the  under  the  constitution  is  absolute, 
construction  of  a  subway  could  not  and  no  care  or  diligence  will  relieve 
recover  in  the  statutory  proceeding  it.  But  for  damage  resulting  from 
for  the  damages  thus  caused,  the  the  manner  in  which  the  act  is  done 
court  saying,  "  For  negligence  in  the  the  city  is  only  liable  by  reason  of 
manner  of  doing  the  work  there  is  negligence.  Such  damage  is  like  the 
and  always  has  been  a  liability  and  deprivation  of  land  in  an  artificial 
and  adequate  redress  by  an  action  state,  with  buildings  on  it,  of  its 
on  the  case.  Such  injury  was  not  lateral  support.  It  is  subject  to  the 
in  need  of  any  additional  vemedy,  right  of  the  adjoining  owner  to  ex- 
and  none  was  contemplated  by  the  cavate  his  own  land,  without  lia- 
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tion  which  acta  negligently  and  causes  unnecessary  and 
avoidable  injury  to  private  property,  when  sued  as  a 
wrong-doer,  cannot  justify  under  the  statute  which  author- 
ized it  to  exercise  eminent  domain,  and  is  liable  to  the 
same  extent  that  it  would  be  if  the  statute  had  never  been 
enacted.53  In  other  words,  the  delegation  of  the  power 
of  eminent  domain  does  not  carry  with  it  absolution  from 
liability   for   negligence  in  the    ordinary  forms    of  civil 


bility  for  consequences,  unless  they 
Are  due  to  want  of  proper  and  rea- 
sonable care  on  his  part.  To  throw 
these  two  kinds  of  claims  into  a 
•single  action  involves  the  serious  in- 
convenience of  expecting  the  jury 
to  keep  the  line  of  distinction 
clearly  in  view,  and  applying  the 
evidence  to  each  side  of  the  line 
appropriately,  with  the  further  diffi- 
•oulty  that  the  measure  of  damages 
is  wholly  different.  In  the  present 
•case  the  plaintiff's  house  was  not 
•directly  affected  by  the  city's  act 
of  eminent  domain.  If  the  subway 
had  been  dug  by  a  private  citizen 
on  his  own  land,  without  negligence, 
there  would  have  been  no  liability 
on  his  part.  The  city's  liability  is 
no  different,  for  there  is  no  neces- 
sary connection  between  the  thing 
to  be  done  and  the  injury  sued  for. 
The  plaintiff's  own  witnesses  testi- 
fied that  the  injury  could  have  been 
avoided  by  proper  precautions  be- 
fore taking  down  the  adjoining 
house.  It  was  therefore  as  much 
the  result  of  the  manner  of  doing 
the  work  as  if  in  excavating  the 
subway  an  excessive  blast  had 
thrown  a  piece  of  rock  and  injured 
a  house  a  square  or  more  away. 
For  that  class  of  injuries  the  only 
appropriate  remedy  is  an  action  of 
trespass  for  negligence."  Boston 
Belting  Co.  v.  Boston,  183  Mass. 
254,  67  N.  B.  428,  was  an  action  of 
tort,  for  negligently  diverting  and 
polluting  the  waters  of  Stony  Brook. 
The  assessors  found  that  the  flow 
was  diminished  by  natural  causes 
resulting  from  the  growth  of  popu- 
lation and  polluted  by  street  wash 
from  gutters  and  sluices.  The 
brook    was    diverted    for    material 
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periods  of  time,  and  some  tribu- 
taries permanently  diverted.  Mud 
was  negligently  allowed  to  flow 
down  by  men  cleaning  the  brook, 
and  overflow  sewers  were  connected 
with  the  brook  by  defendant,  and 
private  drains  diverted  from  sew- 
ers into  the  brook.  The  assessors 
ruled  that  th*e  city  was  not  liable 
for  any  work  done  in  a  .reasonable 
proper  manner,  or  for  the  pollution 
from  street  wash  and  the  diminu- 
tion from  natural  causes;  but  was 
liable  for  the  diversion  and  the  pol- 
lution by  sewage.  Held :  The  re- 
port discloses  no  error.  See  also 
supra,  §  469. 

53.  California. — De  Baker  v.  South- 
ern California  R.  R.  Co.,  106  Cal. 
257,  39  Pac.  610,  46  Am.  St.  Rep. 
237. 

Colorado.—  Denver,  etc.,  Water 
Co.  v.  Middaugh,  12  Colo.  434,  21 
Pac.  565,  13  Am.  St.  Rep.  234. 

Florida. —  Gonzalez  v.  Pensacola, 
65  Fla.  241,  61  So.  503,  Ann.  Cas. 
1915  C  1290. 

Illinois. —  Smith  v.  Chicago,  etc., 
R.  R.  Co.,  67  111.  191;  Ohio,  etc., 
Ry.  Co.  v.  Wachter,  123  111.  440,  15 
N.  E.  279,  5  Am.  St.  Rep.  532 ;  Ohio, 
etc.,  Ry.  Co.  v.  Thillman,  143  111. 
127,  32  N.  E.  529,  36  Am.  St.  Rep. 
359;  Sanitary  District  v.  Ray,  199 
111.  63,  64  N.  E.  1048,  93  Am.  St. 
Rep.  102. 

Indiana. —  Terre  Haute,  etc.,  R. 
R.  Co.  v.  McKinley,  33  Ind.  274; 
Kinsey  v.  Union  Traction  Co.,  169 
Ind.  563,  81  N.  E.  922,  6  St.  Ry. 
Rep.  383. 

/otoo.— Miller  v.  Keokuk,  etc.,  R. 
R.  Co.,  63  Iowa  680,  19  N.  W.  268 ; 
Hunt  v.  Iowa  Central  Ry.  Co.,  86 
Iowa  15,  52  N.  W.  668,  41  Am. 
St.  Rep.  473. 
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actions.54  Even  when  the  statute  provides  a  remedy  in 
the  broadest  language,  such  remedy  will  not  be  held  to  be 
exclusive  unless  expressly  made  so.  The  right. of  every 
landowner  to  recover  by  the  usual  processes  of  law  for  tor- 
tious damages  to  his  land  is  important,  and  will  not  be 
held  to  have  been  taken  away  by  the  legislature  in  any 
instance  unless  the  language  of  the  statute  has  no  other 
reasonable  meaning.55 


Kentucky. — Louisville,  etc.,  R.  R. 
Co.  v.  Asher,  12  Ky.  L.  Rep.  815,  15 
S.  W.  517 ;  Louisville  v.  Sauter,  149 
Ky.  721,  149  S.  W.  1029. 

Massachusetts. —  Proprietors  of 
Locks  &  Canals  v.  Nashua,  etc.,  R. 
R.  Co.,  10  Gush.  385;  Estabrooks 
v.  Peterborough,  etc.,  R.  R.  Co.,  12 
Cush.  224 ;  Mellen  v.  Western  R.  R. 
Co.,  4  Gray  301 ;  Perry  v.  Worcester, 
6  Gray  444,  66  Am.  Dec.  431 ;  Fowle 
v.  New  Haven.  &  Northampton  Co., 
112  Mass.  334;  Brewer  v.  Boston, 
etc.,  R.  R.  Co.,  113  Mass.  52 ;  Wash- 
burn &  Moen  Mfg.  Co.  v.  Worcester, 
116  Mass.  458;  Clapp  v.  Herrick, 
129  Mass.  292 ;  Perkins  v.  Lawrence, 
136  Mass.  305;  Morse  v.  Worcester, 
139  Mass.  389,  2  N.  E.  694;  Boston 
Belting  Co.  v.  Boston,  149  Mass.  44, 
20  N.  E.  320 ;  Aldworth  v.  Lynn,  153 
Mass.  53,  26  N;  E.  229;  Cabot  v. 
Kingman,  166  Mass.  403,  44  N.  E. 
344 ;  Magee  Furnace  Co.  v.  Common- 
wealth, 166  Mass.  480,  44  N.  E. 
610;  Boston  Belting  Co.  v.  Boston, 
183  Mass.  254,  67  N.  E.  428;  West- 
cott  v.  Boston,  186  Mass.  540,  72 
N.  E.  89. 

Mississippi. — Kansas  City,  etc.,  R. 
R.  Co.  v.  Lackey,  72  Miss.  881,  16 
So.  909,  48  Am.  St.  Rep.  589. 

Missouri. — Thurston  v.  St.  Joseph, 
51  Mo.  510,  11  Am.  Rep.  463 ;  Imler 
v.  Springfield,  55  Mo.  119,  17  Am. 
Rep.  645. 

New  Hampshire. — ■  Dearborn  v. 
Boston,  etc.,  R.  R.  Co.,  24  N.  H. 
179 ;  Johnson  v.  Atlantic,  etc.,  R.  R. 
Co.,  35  N.  H.  569,  69  Am.  Dec.  560. 

New  York. —  New  York  v.  Bailey, 
2  Denio  433;  St.  Peter  v.  Denison, 
58  N.  Y.  416,  17  Am.  Rep.  258. 

North  Carolina. —  Emery  v.  Ra- 
leigh, etc.,  R.  R.  Co.,  102  N.  C.  209, 


9  S.  E.  139,  11  Am.  St.  Rep.  727; 
Jones  v.  Henderson,  147  N.  C.  120, 
60  S.  E.  894. 

Ohio. —  Dayton  v.  Pease,  4  Ohio 
St  80.    ^ 

Oklahoma. —  Norman  v.  Ince,  8 
Okla.  412,  58  Pac.  632;  Atchison, 
etc.,  Ry.  Co.  v.  Eldridge,  41  Okla. 
463,  139  Pac.  254. 

Oregon. — Oregon,  etc.,  R.  R.  Co.  v. 
Barlow,  3  Ore.  311 ;  Giaconi  v.  As- 
toria, 60  Ore.  12,  118  Pac.  180. 

Pennsylvania. — Pittsburg,  etc.,  Ry. 
Co.  v.  Gilleland,  56  Pa.  445,  94  Am. 
Dec.  97;  Stork  v.  Philadelphia,  195 
Pa.  101,  45  Atl.  678,  49  L.  R.  A. 
600. 

South  Dakota. —  Hyde  v.  Minne- 
sota, etc.,  Ry.  Co.,  29  S.  D.  220,  136 
N.  W.  92. 

Tennessee. — Tennessee,  etc.,  R.  R. 
Co.  v.  Adams,  3  Head  596 ;  Hord  v. 
Holston  River  R.  R.  Co.,  122  Tenn. 
399,  123  S.  W.  637,  135  Am.  St.  Rep. 
878. 

Utah.—  O'Neill  v.  San  Pedro,  etc., 
Ry.  Co.,  38  Utah  475,  114  Pac.  127. 

Vermont. — Waterman  v.  Connecti- 
cut, etc.,  R.  R.  Co.,  30  Vt  610,  73 
Am.  Dec.  326. 

Washington. —  Seattle  v.  Bugby,  2 
Wash.  Ter.  25,  3  Pac.  180. 

West  Virginia. — Watts  v.  Norfolk, 
etc.,  Ry.  Co.,  39  W.  Va.  196,  19  S.  E. 
521,  23  L.  R.  A.  674,  45  Am.  St 
Rep.  894. 

54.  Hyde  v.  Minnesota,  etc.,  Ry. 
Co.,  29  S.  D.  220,  136  N.  W.  92. 

55.  Westcott  v.  Boston,  186  Mass. 
540,  72  N.  E.  89.  The  street  com- 
missioners of  the  defendant  city  laid 
out  a  surface  sewer  to  take  the 
place  of  an  old  water  course  and  to 
carry  off  the  surface'  drainage  of 
streets  and  of  a  large  area  of  land. 
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When  damage  is  inflicted  upon  private  land  by  the  negli- 
gence of  a  public  service  corporation,  whether  the  dam- 
age is  the  result  of  the  deliberate  act  of  the  corporation 
itself  or  is  due  to  the  momentary  negligence  or  disregard 
of  private  rights  by  one  of  its  agents  or  employees,  it 
has  never  been  doubted  that  the  liability  of  the  corporation 
is  to  be  determined  upon  the  same  principles  that  are 
applied  in  the  case  of  a  corporation  engaged  in  a  purely 
private  business;  but  the  liability  of  municipal  corpora- 
tions for  negligence  is  subject  to  such  peculiar  limitations, 
some  of  which  are  not  always  clearly  understood,  that  a 
rather  extended  analysis  of  the  subject  is  necessary,  and 
will  be  taken  up  in  a  subsequent  chapter.56 

§  471.  Liability  for  the  Acts  of  Independent  Contractors. 

One  limitation  upon  the  liability  of  corporations,  whether 
municipal  or  private,  for  injury  to  adjacent  land  by  unlaw- 
ful or  negligent  acts  in  the  course  of  the  construction  of 
public  works  is  found  in  the  cases  in  which  it  appeared 
that  the  work  was  being  done,  and  the  injury  inflicted,  by 
an  independent  contractor.  Of  course,  if  the  corporation 
employed  the  contractor  to  construct  the  work  in  such  a 
manner  as  to  inflict  unlawful  or  unnecessary  injury  upon 

The  upper  part  was  built  first  and  A  requirement  that  claims  against 

its  lower   end   was   left   open   for  municipalities  for  negligence  shall 

over  a  year,  until  the  lower  part  be  submitted  to  the  municipal  au- 

was  completed  and  joined  to  it.    No  thorities,   or   that   notice   shall   be 

more  water  in  the  aggregate  came  served  upon  the  municipality  prior 

down  the  upper  part  of  the  conduit  to  bringing  suit  has  no  application 

than  came  down  the  water  course  to  a  claim  for  damages  from  the 

before,  but  it  came  in  greater  vol-  construction  of  a  public  work  in  a 

ume  and  force  and  flooded  plain-  lawful  manner.    Hirsch  v.  St.  Paul, 

tiff's   land.     The   statute   provided  117  Minn.  476,  136  N.  W.  269 ;  Dovey 

for  compensation  for  land  injured  v.    Plattsmouth,    52    Nebr.    642,    73 

in  any  manner  or  by  any  person  in  N.   W.   11 ;   Casassa   v.   Seattle,   75 

doing  any  act  or  thing  under  the  Wash.  367,  134  Pac.  1080.     Such  a 

statute,  by  petition.     Plaintiff  here  requirement  does  however  apply  to 

brings  tort.     Held:     "In   the  ab-  a   claim  for  damages  by  the   con- 

sence  of  an  explicit  provision  that  struction  of  a  public  work  in  a  neg- 

the  remedy  by  petition  is  to  be  ex-  ligent  or  an  unlawful  manner.    Mc- 

clusive,  and  is  to  extend  to  damages  Cann  v.  Sierra  County,  7  Cal.  121 ; 

due  to  tortious  and  negligent  acts  Henry   v.    San   Miguel   County,   41 

done  in  carrying  out  the  purposes  Colo.  267,  92  Pae.  697;  Bell  County 

of  the  statute,  we  hold  that  notwith-  v.  Flint  (Tex.  Civ.  App.),  91  S.  W. 

standing  its  very  general  language,  329;   Bogue  v.   Van  Zandt  County 

the  remedy  for  such  acts  is  by  an  (Tex.  Civ.  App.)  138  S.  W.  1065. 

action  of  tort  and  not  by  petition."  56.  Infra,  c.  xxvli. 
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adjacent  lands,57  or  the  injury  was  due  to  the  violation  of 
some  absolute  duty  by  the  corporation,58  it  would  be  liable 
to  the  same  extent  as  if  the  injury  had  been  inflicted  by 
its  own  servants  or  agents ;  but  for  injury  due  to  the  negli- 
gent manner  in  which  the  work  of  construction  has  been 
carried  on  by  the  contractor,59  or  for  trespasses  by  the 


57.  Nevins  v.  Peoria,  41  111.  502, 
89  Am.  Dec.  392 ;  Seymour  v.  Cum- 
mins, 119  Ind.  148,  21  N.  B.  549,  5 
L.  E.  A.  126;  Rich  v.  Minneapolis, 
37  Minn.  423,  35  N.  W.  2,  5  Am.  St. 
Rep.  861.  So  also,  if  the  work  is 
so  inherently  dangerous  as  to  be 
very  likely  to  cause  injury  unless 
certain  precautions  are  taken,  the 
corporation  which  ordered  the  work 
is  bound  to  see  that  such  precau- 
tions are  taken. 

Illinois. — Joliet  v.  Harwood,  86  111. 
110,  29  Am.  Rep.  17;  Jefferson  v. 
Chapman,  127  111.  438,  20  N.  E.  33, 
11  Am.  St.  Rep.  136;  Chicago  v. 
Murdock,  212  111.  9,  72  N.  E.  46,  103 
Am.  St.  Rep.  221. 

Indiana. — Anderson  v.  Fleming, 
160  Ind.  597,  67  N.  E.  443,  66 
L.  R.  A.  119. 

Massachusetts. — Cabot  v.  King- 
man, 166  Mass.  403,  44  N.  E.  344, 
33  L.  R.  A.  45. 

Missouri. — Gerst  v.  St.  Louis,  185 
Mo.  191,  84  S.  W.  34,  105  Am.  St. 
Rep.  580. 

58.  Florida. — Jacksonville  v.  Drew, 
19  Fla.  106,  45  Am.  Rep.  5. 

Illinois. —  Jefferson  v.  Chapman, 
127  111.  438,  20  N.  E.  33,  11  Am.  St. 
Rep.  136. 

Indiana. —  Anderson  v.  Fleming, 
160  Ind.  597,  67  N.  E.  443,  66 
L.  R.  A.  119. 

Maryland. —  Baltimore  v.  O'Don- 
nell,  53  Md.  110,  36  Am.  Rep.  395. 

Minnesota. —  St.  Paul  v.  Seitz,  3 
Minn.  297,  74  Am.  Dec.  753. 

Nebraska. — Omaha  v.  Jensen,  35 
Nebr.  68,  52  N.  W.  833,  37  Am.  St 
Rep.  432. 

New  Yorlc. — Storrs  v.  Utica,  17 
N.  Y.  104,  72  Am.  Dec.  437;  Petten- 
gill  v.  Yonkers,  116  N.  Y.  558,  22 
N.  E.  1095,  15  Am.  St.  Rep.  442. 

Pennsylvania. — Lancaster  Ave.  Im- 
provement Co.  v.  Rhoads,  116  Pa, 


377,  9  Atl.  852,  2  Am.  St.  Rep.  608; 
"Johnson  Co.  v.  Philadelphia,  236  Pa. 
510,  84  Atl.  1014,  42  L.  R.  A.  (N.  S.) 
512. 

Tennessee. — Nashville  v.  Brown,  9 
Heisk.  1,  24  Am.  Rep.  289. 

Washington.- — Drake  v.  Seattle,  30 
Wash.  81,  70  Pac.  231,  94  Am.  St. 
Rep.  844. 

West  Virginia. — Wilson  v.  Wheel 
ing,  19  W.  Va.  203,  42  Am.  Rep.  780 

59.  California. —  James  v.  San 
Francisco,  6  Cal.  528,  65  Am.  Dec: 
526;  Gay  v.  Engebretsen,  158  Cal 
21,  109  Pac.  876,  139  Am.  St  Rep, 
67. 

Georgia. —  Atlanta,  etc.,  R.  R.  Co. 
v.  Kimberly,  87  Ga.  161,  13  S.  E.  277, 
27  Am.  St.  Rep.  231. 

Louisiana. — Tissot  v.  Great  South- 
ern Tel.,  etc.,  Co.,  39  La.  Ann.  996, 
3  So.  261,  4  Am.  St.  Rep.  248. 

Maine. —  Eaton  v.  European,  etc., 
R.  R.  Co.,  59  Me.  520,  8  Am.  Rep. 
430. 

Minnesota.  —  Shute  v.   Princeton, 

58  Minn.  337,  59  N.  W.  1050. 
Missouri. — Blumb  v.  Kansas  City, 

84  Mo.  112,  54  Am.  Rep.  87. 

New  Yorlc. —  Pack  v.  New  York,  8 
N.  Y.  222;  Kelly  v.  New  York,  11 
N.  Y.  432;  McCafferty  v.  Spuyten 
Duyvil,  etc.,  R.  R.  Co.,  61  N.  Y.  178, 
19  Am.  Rep.  267;  Herrington  v. 
Lansingburgh,  110  N.  Y.  145,  17 
N.  E.  728,  6  Am.  St.  Rep.  346 ;  Vp- 
pington  v.  New  York,  105  N.  Y.  222, 

59  N.  E.  91,  53  L.  R.  A.  550 ;  White 
v.  New  York,  15  App.  Div.  440,  44 
N.  Y.  Supp.  454;  Caseel  v.  New 
York,  153  N.  Y.  Supp.  410. 

Pennsylvania. —  Erie  v.  Caulkins, 

85  Pa.  247,  27  Am.  Rep.  642 ;  Erie  v. 
Fuess,  98  Pa.  600,  42  Am.  Rep.  627 ; 
White  v.  Philadelphia,  201  Pa.  512, 
51  Atl.  332. 

It  has  been  held  however  that 
when  a  contractor  erects  a  public 
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contractor  and  his  men  upon  land  outside  of  the  location 
taken  for  the  public  work.60  the  corporation  is  no  more 
liable  than  a  private  employer.  The  constitutional  pro- 
visions against  taking  or,  in  some  states,  against  damaging 
property  for  the  public  use  do  not  change  the  law  of  agency, 
or  guarantee  compensation  to  the  owner  of  the  property 
taken  or  damaged  if  he  is  unable  to  collect  it  from  the 
parties  immediately  responsible.61 


§  472.  Injunction  against  Unlawful  Taking  or  Damage 
under  Color  of  Eminent  Domain. 

A  court  of  equity  will  not  ordinarily  issue  an  injunction 
to  restrain  a  private  individual  from  trespassing  upon 
the  land  of  another,  unless  some  'special  ground  for  invok- 
ing equitable  jurisdiction  is  present,  as  for  example  the 
necessity  of  determining  equitable  rights,  or  of  avoiding 
a  multiplicity  of  suits,  or  the  fact  that  the  injury  will  be 
irremediable  and  destructive  of  the  estate  and  the  ordinary 
remedy  at  law  will  be  inadequate.62     So  also,  when  a  cor- 


work  for  a  city  iD  such  a  way  as  to 
constitute  a  nuisance,  and  the  city 
accepts  the  work,  it  may  be  liable. 
Vogel  v.  New  York,  92  N.  Y.  10,  44 
Am.  Rep.  349 ;  Knoxville  v.  Harth, 
105  Tenn.  436,  58  S.  W.  650,  80  Am. 
St  Rep.  901. 

So  also  if  a  city  or  town  retains 
the  right  to  control  the  work  done 
under  a  contract  and  to  discharge 
all  persons  employed  thereon  who 
fail  to  obey  the  engineer  whom 
the  municipality  has  placed  in 
charge,  the  contractor  is  a  mere 
agent  and  the  city  or  town  is 
answerable  for  his  negligence. 
Cooper  v.  Seattle,  16  Wash.  462,  47 
Pac.  887,  58  Am.  St.  Rep.  46. 

A  requirement  in  the  contract  that 
the  city  may  have  inspectors  upon 
the  work  at  all  times  does  not  how- 
ever make  the  contractor  the  agent 
of  the  city.  TJppington  v.  New  York, 
165  N.  Y.  222,  59  N.  E.  91,  53  L.  R.  A. 
550 ;  Brie  v.  Caulkins,  85  Pa.  247,  27 
Am.  Rep.  642. 

60.  Arkansas. —  St.  Louis,  etc.,  R. 
R.  Co.  v.  Knott,  54  Ark.  424,  16 
S.  W.  9. 


Colorado. — Chicago,  etc.,  R.  R.  Co. 
v.  Ferguson,  3  Coto.  App.  414,  33 
Pac.  684. 

Georgia. —  Parker  v.  Wayerose, 
etc.,  R.  R.  Co.,  81  Ga.  387,  8  S.  E. 
871. 

Iowa. — Waltemeyer  v.  Wisconsin, 
etc.,  R.  R.  Co.,  71  Iowa  626,  33  N.  W. 
140. 

Massachusetts. —  Harding  v.  Bos- 
ton, 163  Mass.  14,  39  N.  E.  411. 

Michigan. — Fuller  v.  Grand  Rap- 
ids, 105  Mich.  529,  63  N.  W.  530. 

Missouri. — Clark  v.  Hannibal,  etc., 
R.  R.  Co.,  36  Mo.  203;  Hilsdorf  v. 
St.  Louis,  45  Mo.  94,  100  Am.  Dec. 
352. 

Ohio. — Hughes  v.  Cincinnati,  etc., 
R.  R.  Co.,  39  Ohio  St.  461. 

Pennsylvania. — Reed  v.  Allegheny, 
79  Pa.  300. 

61.  Edmundson  v.  Pittsburgh,  etc., 
R.  R.  Co.,  Ill  Pa.  316,  2  Atl.  404. 

62.  United  States. —  Cherokee  Na- 
tion v.  Georgia,  5  Pet.  1. 

Georgia.—  Moore  v.  Ferrell,  1  Ga. 
7. 

Iowa. —  Cowles  v.  Shaw,  2  Iowa 
496. 
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poration  invested  with  the  power  of  eminent  domain  insti- 
tutes condemnation  proceedings,  and  the  owner  of  the  land 
sought  to  be  taken  has  an  opportunity  in  the  condemnation 
proceedings  themselves  to  contest  the  right  of  the  corpora- 
tion to  make  the  taking,  and  to  have  this  question  settled 
before  his  land  is  entered  upon,  he  will  not  be  allowed  to 
substitute  a  court  of  equity  for  the  tribunal  provided  by 
law  for  determining  the  validity  of  the  taking,  and  to  have 
the  prosecution  of  the  proceedings  or  the  entry  upon  his 
land  thereunder  enjoined,  even  if  he  can  demonstrate  that 
they  are  unlawful  or  unauthorized.63 

When  however  an  unlawful  entry  upon  private  land  is 
undertaken  or  threatened  under  color  of  eminent  domainj 
and  the  owner  of  the  land  has  no  opportunity  to  contest  the 
validity  of  the  entry  in  properly  instituted  condemnation 
proceedings,  it  is  universally  held  that  such  entry  will  be 
restrained  by  a  court  of  equity,  without  the  presence  of 
any  of  the  special  conditions,  such  as  the  irretrievable 
nature  of  the  injury,  the  inadequacy  of  relief  at  law,  or  the 
danger  of  a  multiplicity  of  actions,  which  are  ordinarily 
essential  to  equitable  jurisdiction.**     The  attempted  mis- 

Maryland. —  Shipley   v.   Hitter,   7  42,  101  Pac.  166.    When  the  right  to 

Md.  408.  take    is    not    issuable    in   the    con- 

Massachusetts. — Washburn   v.  demnation  proceedings,  it  may   be 

Miller,  117  Mass.  376.  determined  in  equitable  proceedings 

Weiv    York. — Jerome    v.    Ross,    7  instituted  by  the  owner.     St.  Louis, 

Johns.  Oh.  315,  11  Am.  Dec.  484.  etc.,  Ry.  Co.  v.  B.  Faisst  &  Co.,  99 

Pennsylvania.  —  Minnig's   Appeal,  Ark.  61,  137  S.  W.  815;  Greenwood 

82  Pa.  373.  v.  Yoe,  89  S.  C.  24,  71  S.  E.  238; 

Virginia. — Anderson  v.  Harvey,  10  and  even  if  the  right  to  take  is  issu- 

Grat.  386.  able  in  the  condemnation  proceed- 

63.  Connecticut. —  Gorham  v.  New  ings,  if  the  damage  would  be  done 

Haven,  82  Conn.  153,  72  Atl.  1012 ;  before  the  issue  could  be  determined, 

Kelly  v.  Waterbury,  82  Conn.  255,  an  injunction  will  be  granted.     St. 

73  Atl.  136.  Louis,  etc.,  Ry.  Co.  v.  Stuttgart,  etc., 

Montana.  —  Summers  v.  Sullivan,  R.  E.  Co.,  188  Fed.  374. 
39  Mont.  42,  101  Pac.  166.  64.  In  Bass  v.  Metropolitan  West 

Pennsylvania.— Burkhard  v.  Penn-  Side  Elevated  R.  R.  Co.,  53  C.  C.  A. 

sylvania  Water  Co.,  234  Pa.  41,  82  542,  82  Fed.  857,  39  L.  R.  A.  711, 

Atl.  1120.  tne  court  said :    "  It  is  not  disputed 

West  Virginia.—  Island  Creek  R.  that  injunction  is  the  proper  remedy 

R.   Co.   v.  Logan,  etc.,   Ry.  Co.;  70  against  the   appropriation   of   land 

W.  Va.  98,  73  S.  E.  247.  for  the  use  of  a  public  corporation 

Inadequacy  of  compensation  can-  which  has  not  acquired  a  right  to 

not  be  set  up  in  a  bill  for  injunc-  the  proposed  use  either  by  purchase 

tion.     St.  Louis  Southwestern  Ry.  or  by  condemnation;  and,  contrary 

Co.  v.  Miller  Levee  Dist,  197  Fed.  to  the  general  rule  that  equitable 

815 ;  Summers  v.  Sullivan,  39  Mont.  relief  is  granted  only  when  equitable 
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considerations  require  it,  the  injunc- 
tion in  such  cases  may  be,  and  per- 
haps more  frequently  than  otherwise 
is,  sought  in  vindication  of  a  purely 
legal  right ;  and,  if  the  technical 
right  and  a  threatened  infraction  of 
it  be  established,  the  relief  will  be 
granted  without  inquiry  into  the 
general  equities  of  the  case.  By 
this  we  do  not  mean  that  a  specific 
equity,  like  an  estoppel,  may  not  be 
a  defense  to  such  a  suit;  but,  if  a 
complete  defense  be  not  shown,  the 
court  will  not  refuse  the  relief  on 
grounds  of  equitable  discretion,  as 
it  might  do  in  a  suit  for  specific  per- 
formance or  rescission  or  other 
cause  involving  no  special  constitu- 
tional or  statutory  right  of  such  a 
nature  as  to  be  capable  of  vindica- 
tion or  enforcement  only  by  injunc- 
tion." In  Cobb  v.  Illinois,  etc.,  Coal 
Co.,  68  111.  233,  the  court  said  (page 
235):  "In  cases  of  this  character 
courts  of  equity  have  acted  on 
broader  principles  (than  in  ordinary 
cases),  and  have  adopted  as  a  rule 
that  an  injunction  will  be  granted  to 
prevent  a  railway  company  from  ex- 
ceeding the  powers  granted  in  their 
charter.  *  *  *  The  courts  do  not 
require,  where  the  effort  is  mani- 
fested by  a  railway  company  to 
wrongfully  appropriate  private 
property,  or  force  their  structures 
to  places  not  authorized,  that  there 
should  be  a  want  of  a  remedy  at 
law."    See  also, 

United  States. —  Denver,  etc.,  R. 
R.  Co.  v.  Arizona,  etc.,  R.  R.  Co., 
233  U.  S.  601,  58  L.  ed.  1111,  sustain- 
ing 16  N.  M.  281,  117  Pac.  730;  St. 
Louis,  etc.,  Ry.  Co.  v.  Stuttgart, 
etc.,  R.  R.  Co.,  188  Fed.  374;  St. 
Louis,  etc.,  R.  R.  Co.  v.  Tulsa,  213 
Fed.  87. 

Alabama. —  Burden  v.  Stein,  27 
Ala.  104,  62  Am.  Dec.  758;  Thorn- 
ton v.  Sheffield,  etc.,  R.  R.  Co.,  84 
Ala.  109,  4  So.  197,  5  Am.  St.  Rep. 
337. 

Alaska. —  Steel  v.  Tanana  Mines 
Ry.  Co.,  2  Alaska  451. 

Arkansas. — Ex  parte  Martin,  13 
Ark.  198,  58  Am.  Dec.  321 ;  St.  Louis, 
etc.,  Ry.  Co.  v.  B.  Faisst  &  Co.,  99 
Ark.  61,  137  S.  W.  815;  St.  Louis, 


etc.,  Ry.  Co.  v.  Ft.  Smith,  etc.,  Ry. 
Co.,  104  Ark.  344,  148  S.  W.  531. 

California.— '■  Bensley  v.  Mountain 
Lake  Water  Co.,  13  Cal.  306,  73  Am. 
Dec.  575 ;  Tait  v.  Hall,  71  Cal.  149 ; 
Sievers  v.  Root,  10  Cal.  App.  337, 
101  Pac.  925 ;  Mulvey  v.  Wagenheim, 
23  Cal.  App.  268,  137  Pac.  1106. 

Colorado. —  Del  Monte  Live  Stock 
Co.  v.  Ryan,  24  Colo.  App.  340,  133 
Pac.  1048. 

Connecticut. —  Enfield  Toll  Bridge 
Co.  v.  Hartford,  etc.,  R.  R.  Co.,  17 
Conn.  40,  42  Am.  Dec.  716;  Imlay 
v.  Union  Branch  R.  R.  Co.,  26  Conn. 
249,  68  Am.  Dec.  392. 

Delaware. —  Curry  v.  Jones,  4  Del. 
Ch.  559. 

District  of  Columbia. —  Quacken- 
bush  v.  District  of  Columbia,  9 
Mackey  300. 

Florida. —  Baya  v.  Lake  City,  44 
Fla.  491,  33  So.  400;  Seaboard  Air 
Line  Ry.  Co.  v.  Southern  Investment 
Co.,  53  Fla.  832,  44  So.  351,  13  Ann. 
Cas.  18 ;  Ocala  v.  Anderson,  58  Fla. 
415,  50  So.  572. 

Georgia.  —  P  o  u  1  a  n  v.  Atlantic 
Coast  Line  R.  R.  Co.,  123  Ga.  605, 
51  S.  E.  657;  Atlanta  Terra  Cotta 
Co.  v.  Georgia  Ry.,  etc.,  Co.,  132 
Ga.  537,  64  S.  E.  563;  Harrold  v. 
Americus,  142  Ga.  686,  83  S.  E. 
534;  Harrold  v.  Central  of  Georgia 
Ry.  Co.,  86  S.  E.  552. 

Illinois. —  Lowery  v.  Pekin,  186 
111.  387,  57  N.  E.  1062,  51  L.  R.  A. 
301;  De  Kalb  County  Tel.  Co.  v. 
Dutton,  228  111.  178,  81  N.  E.  838, 
10  L.  R.  A.  (N.  S.)  1057,  10  Ann. 
Cas.  464. 

Indiana. —  Midland  R.  R.  Co.  v. 
Smith,  113  Ind.  233,  15  N.  E.  256; 
Lake  Erie,  etc.,  R.  R.  Co.  v.  Mieh- 
ener,  117  Ind.  465,  20  N.  E.  254; 
Hardinsburg  v.  Cravens,  148  Ind.  1, 
47  N.  E.  153. 

Iowa.  —  Morgan  v.  Miller,  59 
Iowa  481,  13  N.  W.  643;  Bolton  v. 
McShane,  67  Iowa  207,  25  N.  W.  135. 

Kansas.  —  Chicago,  etc.,  Bridge 
Co.  v.  Pacific  Mutual  Tel.  Co.,  36 
Kan.  113,  12  Pac.  535;  Rolens  v. 
Hutchinson,  83  Kan.  618,  112  Pac. 
129. 

Kentucky.— Newport,  etc.,  Bridge 
Co.  v.  Gill,  22  Ky.  L.  Rep.  325,  37 
S.  W.  229. 
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Louisiana. —  Calder  v.  Police 
Jury,  44  La.  Ann.  173,  10  So.  726; 
State   v.    Summerville,   104  La.   74, 

28  So.  977. 

Maine. —  Brown  v.  Gerald,  100 
Me.  351,  61  Atl.  785,  70  L.  R.  A. 
472,  109  Am.  St.  Rep.  526;  Cana- 
dian Pacific  Ry.  Co.  v.  Moosehead 
Tel.  Co.,  106  Me.  363,  76  Atl.  885, 

29  L.  R.  A.    (N.   S.)    703,  20  Ann. 
Cas.   721. 

Maryland. —  Reddall  v.  Bryan,  14 
Md.  444,  74  Am.  Dec.  550;  Western 
Maryland  R.  R.  Co.  v.  Owings,  15 
Md.  199,  74  Am.  Dec.  563;  Chesa- 
peake, etc.,  Tel.  Co.  v.  Mackenzie, 
74  Md.  36,  21  Atl.  690,  28  Am.  St. 
Rep.  219 ;  White  v.  Susquehanna 
Pole  Line  Co.,  112  Md.  416,  76  Atl. 
254;  Northern  Central  Ry.  Co.  v. 
Oldenburg,  122  Md.  236,  89  Atl.  601. 

Massachusetts. —  Rowe  v.  Granite 
Bridge  Co.,  21  Pick.  344;  Central 
Bridge  Co.  v.  Lowell,  4  Gray  474; 
Boston  Rolling  Mills  v.  Cambridge, 
117  Mass.  396;  Woodward  v.  Wor- 
cester, 121  Mass.  245 ;  Morse  v. 
Worcester,  139  Mass.  389,  2  N.  E. 
694;  Proprietors  of  Mills  v.  Brain- 
tree  Water  Supply  Co.,  149  Mass. 
478,  21  N.  B.  761,  4  L.  R.  A.  272; 
Lexington  Print  Works  v.  Canton, 
171  Mass.  414,  50  N.  E.  931 ;  Provi- 
dence, etc.,  S.  S.  Co.  v.  Pall  River, 
187  Mass.  45,  72  N.  E.  338. 

Michigan. —  Ryan  v.  Brown,  18 
Mich.  196,  100  Am.  Dec.  154;  Van- 
derlip  v.  Grand  Rapids,  73  Mich. 
522,  41  N.  W.  677,  3  L.  R.  A.  247, 
16  Am.  St.  Rep.  597;  Detroit 
Leather  Specialty  Co.  v.  Michigan 
Central  R.  R.  Co.,  149  Mich.  588, 
113  N.  W.  14. 

Minnesota. —  Lohman  v.  St.  Paul, 
etc.,  R.  R.  Co.,  18  Minn.  174;  Carl- 
son v.  St.  Louis  River,  etc.,  Im- 
provement Co.,  73  Minn.  128,  75 
N.  W.  1044,  41  L.  R.  A.  371,  72  Am. 
St.  Rep.  610 ;  Billsborrow  v.  Pierce, 
112  Minn.  336,  128  N.  W.  16,  299. 

Mississippi. —  Penrice  v.  Wallis, 
37  Miss.  172 ;  Cameron  v.  Washing- 
ton County  Supervisors,  47  Miss. 
264;  Stowers  v.  Postal  Tel.  Cable 
Co.,  68  Miss.  559,  9  So.  356,  12 
L.  R.  A.  864,  24  Am.  St.  Rep.  290. 

Missouri. —  Sherlock  v.  Kansas 
City  Belt  Ry.  Co.,  142  Mo.  172,  43 


S.  W.  629,  64  Am.  St.  Rep.  551; 
Holmes  v.  Kansas  City,  209  Mo.  513, 
108  S.  W.  9. 

Montana. —  Pagel  v.  County  Com- 
missioners, 17  Mont.  586,  44  Pac.  86. 

Nebraska. — Welton  v.  Dickson,  38. 
Neb.  767,  57  N.  W.  559,  22  L.  R.  A. 
496,  41  Am.  St.  Rep.  771;  Kime  v.. 
Cass  County,  71  Neb.  677,  99  N..W. 
546,  101  N.  W.  2,  8  Ann.  Cas.  853 ; 
Wilber  v.  Reed,  84  Neb.  767,  12a 
N.  W.  53 ;  Johnson  v.  Peterson,  85 
Neb.  83,  122  N.  W.  683;  Sittler  v. 
Custer  County,  91  Neb.  Ill,  135 
N.  W.  441. 

Nevada. —  Champion  v.  Sessions. 
County  Comanissioners,  1  Nev.  478,, 
2  Nev.   271. 

New  Hampshire. —  Roberts  v. 
Claremont  Ry.,  etc.,  Co.,  73  N.  H. 
121,  59  Atl.  619. 

New  Jersey. —  Scudder  v.  Tren- 
ton Delaware  Palls  Co.,  1  Saxton 
Ch.  694,  23  Am.  Dec.  756;  Pennsyl- 
vania R.  R.  Co.  v.  Angel,  41  N.  J. 
Eq.  316,  56  Am.  Rep.  1;  Grey  v. 
Mayor  &  Aldermen  of  Paterson,  60- 
N.  J.  Eq.  385,  45  Atl.  994,  48  L.  R.  A. 
717,  83  Am.  St.  Rep.  642;  Paterson 
v.  East  Jersey  Water  Co.,  77  N.  J» 
Eq.  588,  78  Atl.  1134. 

New  Mexico. —  Denver,  etc.,  R.  R. 
Co.  v.  Arizona,  etc.,  R.  R.  Co.,  16 
N.  M.  281,  117  Pac.  730. 

New  York. —  Gardner  v.  New- 
burgh,  2  Johns.  Ch.  161,  7  Am.  Dec. 
526;  Williams  v.  New  York  Cen- 
tral R.  R.  Co.,  16  N.  Y.  97,  69  Am. 
Dec.  651 ;  Story  v.  New  York  Ele- 
vated R.  R.  Co.,  90  N.  Y.  122,  43. 
Am.  Rep.  146;  Jones  v.  Delaware, 
etc.,  R.  R.  Co.,  208  N.  Y.  40,  101 
N.  E.  763;  Ascher  v.  South  Shore 
Traction  Co.,  144  App.  Div.  234,  128 
N.  Y.  Supp.  1044;  Rothschild  v.  In- 
terborough  Rapid  Transit  Co.,  147" 
N.  Y.  Supp.  1040. 

North  Carolina. —  Phillips  v.  Pos- 
tal Tel.  Cable  Co.,  130  N.  C.  513,. 
41  S.  E.  1022,  89  Am.  St  Rep.  868. 

North  Dakota. —  Donovan  v.  Al- 
lert,  11  N.  Dak.  289,  91  N.  W.  441, 
58  L.  R.  A.  775,  95  Am.  St.  Rep. 
720. 

Ohio. — Anderson  v.  Hamilton 
County  Commissioners,  12  Ohio  St. 
635;  Wagner  v.  Railway  Co.,  38 
Ohio   St.   32;    Oallen   v.   Columbus. 
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use  of  the  sovereign  power  of  eminent  domain  delegated 
by  the  legislature,  and  the  inequality  of  the  parties  by  rea- 
son of  the  assumption  of  a  prerogative  right  by  one  of 
them,  are  sufficient  reasons  in  themselves  for  a  court  of 
equity  to  take  the  situation  in  hand. 

Perhaps  the  most  common  occasion  for  interference  by 
a  court  of  equity  with  the  construction,  maintenance  or 
operation  of  public  improvements  under  supposed  author- 
ity from  the  legislature  is  found  in  the  cases  in  which  a 
corporation,  without  constructing  its  works  upon  private 
land,  or  making  or  intending  to  make  a  formal  taking  of 
any  property,  has  in  effect  taken  property  for  the  public 
use  in  the  constitutional  sense  and  there  is  no  provision 
made  for  the  ascertainment  and  payment  of  compensation. 


Electric  Light  Co.,  66  Ohio  St.  166, 
64  N.  B.  141,  58  L.  R.  A.  782. 

Oregon. —  Little  Nestucca  Road 
Co.  v.  Tillamook  County.  31  Ore.  1, 
48  Pac.  465,  65  Am.  St.  Rep.  802; 
Willamette  Iron  Works  v.  Oregon 
Ry.  &  Nav.  Co.,  26  Ore.  224,  37 
Pac.  1016,  29  L.  R.  A.  88,  46  Am. 
St.  Rep.  620;  Sime  v.  Spencer,  30 
Ore.  340,  47  Pac.  919. 

Pennsylvania. — Sterling's  Appeal, 
111  Pa.  35,  2  Atl.  105,  56  Am.  Rep. 
246;  Pennsylvania  R.  R.  Co.  v. 
Montgomery,  etc.,  Ry.  Co.,  167  Pa. 
62,  31  Atl.  468,  27  L.  R.  A.  766,  46 
Am.  St.  Rep.  659;  O'Leary  v.  Pitts- 
burg Terminal  Ry.  Co.,  210  Pa.  522, 
60  Atl.  164;  Johnston  v.  Delaware, 
etc.,  R.  R.  Co.,  245  Pa.  338,  91  Atl. 
618. 

South  Carolina. —  Seaboard  Air 
Line  R.  R.  Co.  v.  Atlantic  Coast 
Line  R.  R.  Co.,  88  S.  C.  477,  71  S.  B. 
39;  Greenwood  v.  Yoe,  89  S.  C.  24, 
71  S.  E.  238. 

South  Dakota. —  Hyde  v.  Minne- 
sota, etc.,  Ry.  Co.,  24  S.  Dak.  386, 
123  N.  W.  849. 

Tennessee. — Knoxville,  etc.,  Light 
Co.  v.  O'Pallen,  130  Tenn.  270,  170 
S.  W.  55. 

Texas. —  Dallas  County  v.  Plow- 
man, 99  Tex.  509,  91  S.  W.  221; 
McCammon  &  Lang  Lumber  Co.  v. 
Trinity,  etc.,  Ry.  Co.,  104  Tex.  8, 
133  S.  W.  247,  36  L.  R.  A.  (N.  S.) 
662. 


Utah. —  Giauque  v.  Salt  Lake 
City,  42  Utah  89,  129  Pac.  429. 

Vermont. —  Doty  v.  Johnson,  84 
Vt.  15,  77  Atl.  866;  Rutland,  etc., 
Power  Co.  v.  Clarendon  Power  Co., 
86  Vt.  45,  83  Atl.  332,  44  L.  R.  A. 
(N.  S.)  1204;  Wheeler  v.  St.  Johns- 
bury,  87  Vt.  46,  87  Atl.  349. 

Virginia. —  Painter  v.  St.  Clair, 
98  Va.  85,  34  S.  E.  989;  Louisville, 
etc.,  R.  R.  Co.  v.  Interstate  R.  R. 
Co.,  108  Va.  502,  62  S.  E.  369. 

Washington. —  Brown  v.  Seattle, 
5  Wash.  35,  31  Pac.  313,  18  L.  R.  A. 
161;  Perry-Leary  Land  Co.  v.  Holt, 
53  Wash.  584,  102  Pac.  445;  State 
v.  Benton  County  Court,  60  Wash. 
583,  111  Pac.  787. 

West  Virginia. —  Harman  v.  Ca- 
retta  Ry.  Co.,  61  W.  Va.  356,  56 
S.  E.  520,  123  Am.  St.  Rep.  985; 
Lovett  v.  West  Virginia  Central 
Gas  Co.,  65  W.  Va.  739,  65  S.  E. 
196,  24  L.  R.  A.   (N.  S.)   230. 

Wisconsin. —  Ford  v.  Chicago,  etc., 
R.  R.  Co.,  14  Wis.  609,  80  Am.  Dec. 
791;  Pettigrew  v.  Evansville,  25 
Wis.  223,  3  Am.  Rep.  50;  Krueger 
v.  Wisconsin  Tel.  Co.,  106  Wis.  96, 
81  N.  W.  1041,  50  L.  R.  A.  298; 
Lundberg  v.  Eastern  R.  R.  Co.,  139 
Wis.  161.  120  N.  W.  822. 

Wyoming. —  Sterritt  v.  Young,  14 
Wyo.  146,  82  Pac.  946,  4  L.  R.  A. 
(N.  S.)  169,  116  Am.  St.  Rep.  994; 
Edwards  v.  Cheyenne,  19  Wyo.  110 
114  Pac.  677. 
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These  cases  generally  primarily  involve  the  decision  of  a 
disputed  question  of  law,  namely,  whether  the  acts  of  the 
defendant  complained  of  do  in  fact  violate  the  plaintiff's 
constitutional  rights,  so  as  to  entitle  him  to  compensation, 
and  if  the  decision  of  the  court  is  that  plaintiff's  consti- 
tutional rights  are  violated,  the  injunction  will  issue  as 
of  course.85  In  cases  of  this  character,1  when  the  defend- 
ant is  in  possession,  and  is  operating  or  performing  some 
public  service,  the  discontinuance  or  interruption  of  which 
would  cause  great  public  inconvenience  or  injury,  if  the 
defendant  has  the  power  of  condemning  the  plaintiff's 
property  and  has  failed  to  exercise  it,  an  unconditional  in- 
junction will  not  issue,  but  a  reasonable  opportunity  to  ac- 
quire the  plaintiff's  rights  or  to  pay  him  his  damages  should 
be  allowed  before  the  injunction  takes  effect.66    When,  how- 


65.  The  most  frequent  cases  of 
this  character  involve  the  imposi- 
tion of  additional  servitudes  upon 
public  highways.  In  such  cases  the 
remedy  by  injunction  is  the  cus- 
tomary one.  See  infra,  §  504.  Simi- 
larly an  injunction  will  issue  to 
restrain  the  "  taking "  of  property 
in  the  constitutional  sense  in  any 
other  way  without  compensation,  aa 
by  covering  land  with  water  or 
earth. 

Maryland. —  Northern  Central  Ry. 
Oo.  v.  Oldenburg,  122  Md.  236,  89 
Atl.  601. 

Massachusetts.  —  Woodward  v. 
Worcester,  121  Mass.  245. 

Michigan.  —  Vanderlip  v.  Grand 
Rapids,  73  Mich.  522,  41  N.  W.  677, 
3  L.  R.  A.  247,  16  Am.  St  Rep.  597. 

Minnesota. —  Carlson  v.  St.  Louis 
River  Dam  and  Improvement  Co., 
73  Minn.  128,  75  N.  W.  1044,  41 
L.  R.  A.  371,  72  Am.  St.  Rep.  610. 

Vermont. —  Doty  v.  Johnson,  84 
Vt.  15,  77  Atl.  866. 

Wisconsin. —  Pettigrew  v.  Evans- 
ville,  25  Wis.  223,  3  Am.  Rep.  50; 
or  by  diverting  water  from  a  pri- 
vate watercourse  without  compensa- 
tion, Proprietors  of  Mills  v.  Brain- 
tree  Water  Supply  Co.,  149  Mass. 
478,  21  N.  E.  761,  4  L.  R.  A.  272; 
Gardner  v.  Newburgh,  2  Johns.  Ch. 
(N.  Y.)  161,  7  Am.  Dec.  526;  or  by 


infringing  an  exclusive  franchise, 
Enfield  Toll  Bridge  Co.  v.  Hartford, 
etc.,  Railroad  Co.,  17  Conn.  40,  42 
Am.  Dec.  716 ;  Boston,  etc.,  R.  R. 
Co.  v.  Salem,  etc.,  R.  R.  Co.,  2  Gray 
(Mass.)  1;  Newburgh  Turnpike 
Road  v.  Miller,  5  Johns.  Ch.  (N.  Y.) 
101,  9  Am.  Dec.  274;  or  by  cutting 
down  trees  belonging  to  a  private 
owner,  Giauque  v.  Salt  Lake  City, 

42  Utah  89,  129  Pac.  429 ;  or  by  con- 
structing one  railroad  across  an- 
other, Denver,  etc.,  R.  R.  Co.  v. 
Arizona,  etc.,  R.  R.  Co.,  233  U.  S. 
601,  58  L.  ed.  1111;  or  by  filling  a 
canal  with  sewage,  Boston  Rolling 
Mills  v.  Cambridge,  117  Mass.  396. 
When  a  statute  allows  compensation 
to  owners  to  which  they  would  not 
be  entitled  at  common  law,  their 
rights  must  be  enforced  in  the 
statutory  way,  and  injunction  will 
not  issue.  Lee  v.  Childs,  140  App. 
Div.  (N.  Y.)  699,  125  N.  Y.  Supp. 
571. 

66.  Alaska.  —  Alaska,  etc.,  Ter- 
minal Co.  v.  Copper  River,  etc.,  Ry. 
Co.,  3  Alaska  343. 

New  Jersey. —  Grey  v.  Mayor  & 
Aldermen  of  Paterson,  60  N.  J.  Eq. 
385,  45  Atl.  994,  48  L.  R.  A.  717, 
83  Am.  St.  Rep.  642. 

New  Torlc. —  Story  v.  New  York 
Elevated  Railroad  Co.,  90  N.  Y.  122, 

43  Am.  Rep.   146;   Jones  v.   Dela- 
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ever  the  defendant  has  not  the  power  of  eminent  domain, 
and  the  plaintiff  has  not  assented  to  or  condoned  the 
invasion  of  his  rights,  an  unconditional  injunction  should 
issue87  even  if  a  serious  and  manifest  public  injury  will 
result  therefrom,88  since,  if  a  corporation  which  had  not 
been  granted  the  power  of  eminent  domain  could  in  effect 
exercise  that  power  by  seizing  without  warning  or  cere- 
mony the  property  which  it  desired  to  use,  leaving  the 
owner  no  other  redress  than  the  right  to  recover  his  dam- 
ages in  an  action  of  trespass,  the  ultimate  effect  upon  the 
public  interests  would  be  more  seriously  and  manifestly 
detrimental,  even  if  the  use  to  which  the  corporation 
intended  to  devote  the  land  Was  beneficial  to  the  public,  than 
the  return  of  the  property  thus  seized  to  its  rightful  owner 
could  possibly  be. 

Another  class  of  eminent  domain  cases  in  which  an 
injunction  will  issue  arises  out  of  the  enforcement  of  the 
provision  found  in  the  constitutions  of  many  states  that 
compensation  shall  be  paid  in  advance,  when  property  is 
taken  for  the  public  use,69  or  even,  in  some  states,  when  it 

ware,  etc.,  R.  R.  Co.,  208  N.  Y.  40,  injunction    will    issue   against   the 

101  N.  E.  763.  taking  of   property   for   a   use  not 

Oregon. — Willamette  Iron  Works  public.     St.  Louis,  etc.,  Ry.  Co.'  v. 

v.   Oregon   Railway    &   Navigation  B.  Faisst  &  Co.,   99  Ark.   61,   137 

Co.,  26  Ore.  224,  37  Pac.  1016,   29  S.  W.  815;   Welton  v.  Dickson,   38 

L.  R.  A.  88,  46  Am.  St.  Rep.  620.  Nebr.  767,  57  N.  W.  559,  22  L.  R.  A. 

South  Dakota. —  Hyde  v.   Minne-  496,  41  Am.  St.  Rep.  496. 

sota,  etc.,  Ry.  Co.,  24  S.  D.  386,  123  68.  Paterson  v.  East  Jersey  Water 

N.  W.  849.  Co.,  77  N.  J.  Eq.  588,  78  Atl.  1134. 

Vermont. — Doty  v.  Johnson,  84  Vt.  69.  Arkansas. — Ex  parte  Martin, 

15,  77  Atl.  866.  13  Ark.  198,  58  Am.  Dec.  321. 

Washington. — ,  State   v.   Benton  California. —  Bensley  v.  Mountain 

County   Court,   60  Wash.   583,   111  Lake  Water  Co.,  13  Cal.  306,  73  Am. 

Pac.   787.  Dec.  575. 

When  a  railroad  company  enters  Illinois. — Lowery  v:  Pekin,  186  111. 

a  street  in  the  night-time  and  con-  387,  57  N.  E.  1062,  51  L.  R.  A.  301. 

structs  its  road,  an  injunction  will  Maryland. —  Western  Maryland  R. 

issue  although  the  road  is  complete.  R.  Co.  v.  Owings,  15  Md.  199,  74  Am. 

State  t.  Benton  County  Court,  60  Dec.  563. 

Wash.  583,  111  Pac.  787.  Nebraska.—  Kime  v.  Cass  County, 

67.  St.  Louis,  etc.,  R.  R.  Co.  v.  71   Nebr.   677,   99  N.   W.   546,   101 

Tulsa,  213  Fed.  87;  Atlanta  Terra  N.  W.  2,  8  Ann.  Cas.  853. 

Cotta  Co.  v.  Georgia,  etc.,  Ry.  Co.,  West   Virginia. —  Harman  v.   Ca- 

132  Ga.  537,  64  S.  E.  563;  Webster  retta  Ry.  Co.,   61  W.  Va.  356,   56 

v.  Susquehanna  Pole  Line  Co.,  112  S.  E.  520,  123  Am.  St.  Rep.  985. 
Md.  416,  76  Atl.  254.     So  also  an 
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is  damaged.70  In  such  cases,  if  the  only  ground  of  com- 
plaint is  that  compensation  has  not  been  paid,  the  taking 
is  enjoined  only  until  this  deficiency  is  overcome.  In 
states  in  which  the  requirement  of  compensation  in  advance 
is  lacking,  if  the  provisions  of  the  statute  under  which  the 
taking  is  made  in  relation  to  certainty  of  compensation 
are  inadequate,  the  taking  will  also  be  enjoined.71 

Another  common  instance  of  the  employment  of  the 
equitable  jurisdiction  of  the  court  to  restrain  an  entry  upon 
private  land  under  color  of  eminent  domain  is  when  a 
board  of  public  officers,  or  a  private  corporation,  having 
the  power  to  take  land  for  public  use,  attempts  to  make  an 
appropriation  in  excess  of  the  power  granted  by  the  legis- 
lature, or  without  complying  with  the  requirements  of  law 
necessary  for  a  valid  taking.  In  such  a  case  an  injunc- 
tion will  issue.72  So  also,  when,  as  a  result  of  the  construc- 
tion of  a  public  work,  direct  injury  is  inflicted  upon  private 


70.  Donovan  v.  Allert,  11  N.  Dak. 
289,  91  N.  W.  441,  58  L.  R.  A.  775, 
95  Am.  St.  Rep.  720;  Brown  v. 
Seattle,  5  Wash.  35,  31  Pac.  313,  18 
L.  R.  A.  161.  See  also  supra,  §  214. 
It  was  held  in  Ferry-Leary  Land  Co. 
v.  Holt,  53  Wash.  584,  102  Pac.  445, 
that  an  injunction  will  not  be  issued 
to  .require  payment  in  advance  of 
damage  if  the  damage  will  be  merely 
nominal. 

71.  Rothschild  v.  Interborough 
Rapid  Transit  Co.,  147  N.  T.  Supp. 
1040,  162  App.  Div.  532. 

72.  United  States. —  Bass  v.  Met- 
ropolitan West  Side  Elevated  Rail- 
road Co.,  53  C.  C.  A.  542,  82  Fed. 
857,  39  L.  R.  A.  711. 

Alabama. —  Burden  v.  Stein,  27 
Ala,  104,  62  Am.  Dec.  758;  Thorn- 
ton v.  Sheffield,  etc.,  R.  R.  Co.,  84 
Ala.  109,  4  So.  197,  5  Am.  St.  Rep. 
337. 

Arkansas. —  St.  Louis,  etc.,  Ry.  Co. 
v.  Ft.  Smith,  etc.,  Ry.  Co.,  104  Ark. 
344,  148  S.  W.  531. 

M aryland.—  Reddall  v.  Bryan,  14 
Md.  444,  74  Am.  Dec.  550. 

Massachusetts. —  Lexington  Print 
Works  v.  Canton,  171  Mass.  414, 
50  N.  E.  931. 

Michigan. —  Ryan  v.  Brown,  18 
Mich.  196,  100  Am.  Dec.  154. 


Nebraska. —  Sittler  v.  Custer 
County,  91  Nebr.  Ill,  135  N.  W. 
441. 

New  Jersey. —  Scudder  v.  Trenton 
Delaware  Falls  Co.,  1  Saxton  Ch. 
694,  23  Am.  Dec.  756. 

South  Carolina. —  Seaboard  Air 
Line  Co.  v.  Atlantic  Coast  Line  R. 
R.  Co.,  88  -S.  C.  477,  71  S.  E.  39. 

Vermont.  —  Rutland  Railroad, 
Light  &  Power  Co.  v.  Clarendon 
Power  Co.,  86  Vt.  45,  83  Atl.  332, 
44  L.  R.  A.  (N.  S.)  1204;  Wheeler 
v.  St.  Johnsbury,  87  Vt.  46,  87  Atl. 
349. 

West  Virginia. —  Harman  v.  Ca- 
retta  Ry.  Co.,  61  W.  Va.  356,  56 
S.  E.  520,  123  Am.  St.  Rep.  985 ; 
Lovett  v.  West  Virginia  Central 
Gas  Co.,  65  W.  Va.  739,  65  S.  E.  196, 
24  L.  R.  A.  (N.  S.)  230. 

Wisconsin. —  Lundberg  v.  Eastern 
Ry.  Co.,  139  Wis.  161,  120  N.  W. 
822. 

Wyoming.  —  Edwards  v.  Chey- 
enne, 19  Wyo.  110,  114  Pac.  677. 
It  was  held  in  Ocala  v.  Anderson, 
58  Fla.  415,  50  So.  572,  that  an  in- 
junction prohibiting  the  construc- 
tion of  a  street  without  authority 
of  law  or  compensation  will  issue 
against  a  city,  whether  the  city 
authorized  the  acts  of  its  agents  in 
working  upon  the  street  or  not. 
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land  which  is  not  so  severe  as  to  amount  to  a  taking  but 
which  is.  not  necessary  and  so  not  within  the  statutory 
authority,  the  continuance  of  such  injury  will  be  restrained 
by  injunction.73 

When  there  is  an  actual  entry  without  lawful  authority 
upon  private  land,  or,  any  other  violation  of  an  owner's  con- 
stitutional rights,  an  injunction  will  issue  without  proof  of 
actual  damage  or  even  when  it  affirmatively  appears  that 
the  damages  will  be  trivial.74  In  any  case  in  which  injury 
is  threatened  which,  if  committed,  the  owner  would  be 
entitled  to  have  enjoined,  he  is  not  obliged  to  await  until 
the  injury  actually  occurs,  but  may  ward  it  off  by  applying 
for  an  injunction.75 

A  bill  in  equity  is  not  ordinarily  the  means  of  bringing 
up  formal  defects  in  the  proceedings  which  violate  no  sub- 
stantial rights  of  the  parties.  Such  defects  can  be  made  a 
ground  for  opposing  the  allowance  of  a  petition  to  condemn, 
or,  when  the  taking  is  by  administrative  order,  can  be 
taken  advantage  of  by  writ  of  certiorari,  but,  unless  there 
is  no  other  remedy  available,  cannot  be  used  as  a  ground  of 
collateral  impeachment  in  a  bill  in  equity.76 

§  473.  Proceedings  to  Recover  Possession  of  Property 
Wrongfully  Taken  under  Color  of  Eminent  Domain  —  Writ 
of  Entry  and  Action  of  Ejectment. 

The  early  common  law  remedy  for  the  recovery  of  real 
property,  known  as  the  writ  of  entry,  is  retained  in  but  few 

73.  Massachusetts.  —  Eowe      v.  74.  New  York. —  Ascher  v.  South 

Granite   Bridge  Co.,   21   Pick.   344  Shore  Traction  Co.,  128  N.  Y.  Supp. 

(bridge  across  watercourse  with  in-  1044;    Rothschild    v.    Interborough 

sufficient    opening)  ;    Washburn    &  Rapid  Transit  Co.,  147  N.  T.  Supp. 

Moen   Mfg.    Co.    v.    Worcester,   116  1040. 

Mass.  458  (sewage  in  watercourse)  ;  Utah. —  Giauque     v.     Salt     Lake 

Morse  v.  Worcester,  139  Mass.  389,  City,  42  Utah  89,  129  Pac.  429. 

2    N.    E.    694     (sewage    In    water-  Vermont. —  Doty    v.    Johnson,    84 

course)  ;  Providence,  etc.,  S.  S.  Co.  Vt.  15,  77  Atl.  866. 

v.   Fall   River,   183   Mass.    535,   67  West   Virginia. —  Lovett  v.   West 

N.  E.  647    (trespasses  during  con-  Virginia  Central  Gas  Co.,  65  W.  Va. 

struction  of  work).  739,  65  S.  E.  196,  24  L.  R.  A.  (N.  S.) 

New   Jersey.—  Soule    v.    Passaic,  230. 

47  N.  J.   Eq.   28    (turning  surface  75.  Mulvey     v.     Wagenheiin,     23 

water  on  land).  °al-  APP-  268>  137  Pac.  1106;  Lund- 

Wisconsin.—  Pettigrew  v.  Evans-  berg  v.  Eastern  Ry.  Co.,  139  Wis. 

ville,   25  Wis.   223,   3   Am.  Rep.   50  161,  120  N.  W.  822. 

(draining  surface  water  on  land).  76.  Supra,  §  425. 


1262  The  Law  of  Eminent  Domain.  §  473 

of  the  states.  A  writ  of  entry  will  not  lie  unless  both 
demandant  and  tenant  claim  a  freehold  in  the  premises  in 
controversy.77  It  is  thus  available,  in  the  states  in  which 
it  is  still  in  use,  to  enable  an  owner  of  land  to  establish  his 
title  and  recover  possession  when  his  land  has  been  taken 
under  color  of  eminent  domain  proceedings  which  purport 
to  condemn  the  fee,  as  for  a  schoolhouse  or  other  public 
building,  but  which  are  void  for  want  of  authority  or  other 
like  defect  ;78  but  when  the  attempted  taking  is  of  an  ease- 
ment only,  as  in  the  case  of  a  highway  or  railroad,  as  there 
is  no  disseisin  and  the  title  of  the  original  owner  to  the 
fee  is  not  impaired,  a  writ  of  entry  is  not  available  to  try 
out  the  validity  of  the  taking.79  When  however  an  ease- 
ment has  been  taken  but  the  condemning  party  makes  a 
use  of  the  property  which  would  be  lawful  only  if  made  by 
an  owner  of  the  fee,  the  owner  of  the  fee  may  treat  such 
acts  as  a  disseisin,  and  maintain  a  writ  of  entry.80 

The  action  of  ejectment  is  the  proceeding  in  use  in  most 
of  the  states  to  recover  possession  of  real  estate  wrong- 
fully held.  The  same  objection  to  maintaining  ejectment 
to  recover  possession  of  land  in  which  the  public  claims  an 
easement  only  has  been  raised  as  was  maintained  in  the 
case  of  a  writ  of  entry.81  Ejectment  however  lies  to 
recover  possession,  and  it  is  not  necessary  that  both  parties 
claim  a  freehold  in  the  premises.  It  would  be  absurd  to 
contend  that  the  owner  of  the  fee  was  in  possession  of  land 

77.  Higbee  v.  Rice,  5  Mass.  344;  38  Barb.  (N.  T.)  9,  it  was  held 
Mills  v.  Pierce,  2  N.  H.  9.  that  ejectment  will  not  lie  against 

78.  Hooper  v.  Bridgewater,  102  a  city  by  the  owner  of  land  wrong- 
Mass.  512;  Crosby  v.  Dracut,  109  fully  taken  by  the  city  and  con- 
Mass.  206;  Litchfield  v.  Scituate,  verted  into  and  used  as  a  public 
136  Mass.  39.  The  writ  will  lie  street,  the  court  saying:  "The 
even  if  the  tenant,  after  the  writ  claim  of  the  corporation,  if  any, 
has  issued,  makes  a  valid  taking,  was  to  a  public  right  or  land,  not 
Hooper  v.  Bridgewater,  102  Mass.  incompatible  with  the  title,  of  the 
512.  plaintiff,  for  it  was  a  mere  ease- 

79.  Hancock  v.  Wentworth,  5  ment,  nor  with  his  possession,  for  if 
Met.  (Mass.)  446;  Crandell  v.  he  owned  the  fee  of  the  land  over 
Taunton,  110  Mass.  419;  Cole  v.  which  the  street  passes,  he  would, 
Eastham,  124  Mass.  307 ;  Smith  v.  in  contemplation  of  law,  be  in  pos- 
Wiggin,  48  N.  H.  105.  session   of    the   street,   and   might 

80.  Proprietors  of  Locks  &  Canals  maintain  trespass  against  another 
v.  Nashua,  etc.,  R.  R.  Co.,  104  Mass.  for  any  use  of  the  land  except  for 
1,  6  Am.  Rep.  181.  the  purpose  of  travelling." 

81.  In   Cowenhoven   v.  Brooklyn, 
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occupied  by  a  railroad  company  for  its  tracks,  or  even  of 
a  highway.82  Accordingly  it  is  well  settled  that  in  all  cases 
in  which  possession  of  land  has  been  wrongfully  taken 
from  the  owner  under  color  of  eminent  domain,  whether 
the  supposed  taking  is  of  a  fee  or  only  of  an  easement,  the 
'  owner  may  recover  possession  in  a  action  of  ejectment.83 


82.  See  Armstrong  v.  St.  Louis, 
69  Mo.  309,  33  Am.  Rep.  499,  in 
which  the  court  said :  "  The  owner 
of  the  land  in  such  case  is  as  en- 
tirely deprived  of  the  use  of  the 
land  as  if  the  city  had  taken  it 
and  claimed  to  be  the  owner  in  fee 
simple.  To  say  that  he  is  in  '  con- 
templation of  law  in  possession  of 
the  street,'  is  no  answer  to  the  real 
fact  that  he  is  entirely  deprived  of 
the  possession.  He  has  the  same 
right  to  travel  over  the  street  as 
any  other  person,  not,  however,  as 
owner  of  the  property,  but  as  one 
of  the  public,  any  one  of  whom 
can  exercise  as  much  dominion  over 
the  property  as  he.  He  is  entirely 
deprived  of  his  property.  He  can- 
not sue  the  public,  or  any  one  tra- 
velling on  the  street,  and  recover 
his  property ;  and  if  he  cannot  sue 
the  corporation,  which  has  taken 
and  holds  possession  of  the  prem- 
ises as  a  street,  and  recover  the 
specific  property,  then  private  prop- 
erty may  be  taken  and  held  for  pub- 
lic use,  without  a  compliance  with 
the  law  providing  a  mode  of  con- 
demnation. He  may  sue  and  re- 
cover its  value  from  the  city,  and 
has  no  other  remedy,  it  is  con- 
tended; but  this  would  be  to  hold 
his  property  at  the  mercy  of  the 
city,  which  can  take  it  from  him, 
and  compel  him  to  accept  in  lieu 
of  the  property  the  amount  of 
money  a  jury  may  estimate  it  to 
be  worth,  or  rather,  a  judgment  for 
this  amount,  which  may  possibly 
never  be  satisfied,  and  thus  force 
him  to  exchange  his  land,  which  he 
may  wish  to  hold,  for  money  or 
other  property,  which  he  does  not 
want.  He  has  a  right  to  the  specific 
property,  and  no  corporation,  not 
even  the  state,  can  deprive  him  of 
it  but  in  the  manner  provided  by 
law." 


83.  England. —  Doe  d.  Hutchinson 
v.  Manchester,  etc.,  Ry.,  14  M.  &  W. 
687. 

Alabama. —  Nashville,  etc.,  R.  Tt. 
Co.  v.  Hobbs,  120  Ala.  600,  24  So. 
933. 

Arkansas— MeKenna  v.  St.  Louis, 
etc.,  Ry.  Co.,  69  Ark.  104,  61  S.  W. 
383. 

California. —  Robinson  v.  South- 
ern California  Ry.  Co.,  129  Cal.  8, 
61  Pac.  947. 

Colorado. —  Denver,  etc.,  R.  R.  Co. 
v.  Wilson,  28  Colo.  6,  62  Pac.  843. 

Florida. — Jacksonville,  etc.,  R.  R. 
Co.  v.  Adams,  27  Fla.  443,  9  So.  2. 

Georgia. —  Mobley  v.  Breed,  48 
Ga.  44. 

Illinois. —  Postal  Tel.  Cable  Co.  v. 
Eaton,  170  111.  513,  49  N.  E.  365, 
39  L.  R.  A.  772,  62  Am.  St.  Rep. 
390;  Mapes  v.  Vandalia  R.  R.  Co., 
238  111.  142,  87  N.  E.  393. 

Indiana. —  Graham  v.  Columbus, 
etc.,  R.  R.  Co.,  27  Ind.  260,  89  Am. 
Dec.  498;  Terre  Haute,  etc.,  R.  R. 
Co.  v.  Rodel,  87  Ind.  128,  46  Am. 
Rep.  146. 

Iowa. —  Daniels  v.  Chicago,  etc., 
R.  R.  Co.,  35  Iowa  129,  14  Am.  Rep. 
490. 

Kansas. —  Missouri  Pacific  R.  R. 
Co.  v.  Houseman,  41  Kan.  300,  21 
Pac.  284. 

Kentucky. — Prior  v.  Hardwick,  94 
Ky.  408,  22  S.  W.  545. 

Massachusetts. — Commonwealth  v. 
Peters,  2  Mass.  125. 

Michigan. — Wilson  v.  Muskegon, 
etc.,  R.  R.  Co.,  132  Mich.  469,  93 
N.  W.  1059. 

Minnesota.—  Pfaender  v.  Chicago, 
etc.,  Ry.  Co.,  86  Minn.  218,  90  N.  W 
393,   1133. 

Mississippi.—  Illinois  Central  R. 
R.  Co.  v.  Hoskins,  80  Miss.  730,  32 
So.  150,  92  Am.  St.  Rep.  612. 

Missouri.  —  Walker    v.     Chicago, 
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The  illegality  of  the  taking  must  however  be  more  than 
mere  informality,  since  the  ejectment  proceedings  are 
a  collateral  impeachment  of  the  validity  of  the  taking.84 

§  474.  Loss  of  the  Right  to  Recover  Possession  by  Failure 
to  Resist  Wrongful  Taking. 

One  of  the  unfortunate  results  of  the  constitutional 
requirement  that  compensation  be  ascertained  and  paid  in 
advance,  and  of  •  the  establishment  of  cumbersome  and 
elaborate  proceedings  for  the  condemnation  of  land  by 
judicial  decree,  is  the  establishment  of  the  practice  of  dis- 
pensing with  condemnation  proceedings  altogether,  which 
has  been  made  possible  by  the  readiness  of  the  courts  to 
construe  the  mere  passive  submission  by  an  owner  of  land 
to  the  erection  of  a  public  improvement  upon  his  premises 
without  warrant  in  law  as  a  waiver  of  his  constitutional 
right  to  the  exclusive  use  of  his  property  until  it  is  taken 
from  him  by  due  process  of  law.  It  is  held  in  many  of  the 
states  that  an  owner  of  land  who  knowingly  allows  an 
expensive  public  improvement  to  be  erected  upon  his  land 
without  proper  condemnation  proceedings  waives  his  right 
to  object  to  the  validity  of  the  proceedings,  and,  even  when 
he  is  constitutionally  entitled  to  compensation  in  advance, 
is  estopped  from  asking  for  an  injunction  against  the 
continued   occupation    of  his  land,85  or   from   attempting 

etc.,   R.  R.  Co.,   57  Mo.  275;  Arm-  burgh,  etc.,  R.  R.  Co.,  131  Pa.  408, 

strong  v.  St.  Louis,  69  Mo.  309,  33  19  Atl.  47,  .17  Am.  St.  Rep.  814. 

Am.  Rep.  499 ;  State  ex  rel.  Roberts  South     Carolina.  —  Tompkins     v. 

v.  Eicher,  178  S.  W.  171.  Augusta,  etc.,  Ry.  Co.,  37  S.  C.  382, 

Nebraska. —  Hull  v.  Chicago,  etc.,  16  S.  E.  149. 

R.  R.  Co.,  21  Nebr.  371,  32  N.  W.  Texas.—  Paris,  etc.,  R.  R.  Co.  v. 

162.  Greimer,  84  Tex.  443,  19  S.  W.  564. 

New   Jersey.—  Bouvier    v.    Balti-  Vermont—  Lynch  v.  Rutiarfd,  66 

more,  etc.,   R.  R.  Co.,   67  N.  J.  L.  yt    570    29  Atl_  1015 

281,  51  Atl.  781,  60  L.  R.  A.  780.  w<UMn0to».-TtogBtrom  v.  Eden- 

New    York.  —  Eels    v.    American  ,  .     _      .   „       __  w    . 

Tel.  &  Tel.  Co.,  143  N.  T.  133,  38  ™*f  ^  tj0-   77  Wash'  658'  138 

N.  E.  202,  25  L.  R.  A.  640.  ' ,:     "?'         g   .„- 

North  Dakota.—  Griswold  v.  Min-  "*•  *>MP™>  *  ™>- 

neapolis,  etc.,  Ry.  Co.,  12  N.  D.  435,  J\  Umted    States.  -  Cnbbins    v. 

97  N.  W.  538,  102  Am.  St.  Rep.  572.  Mississippi   River   Commission,   204= 

Ohio.-  Bothe  v.  Railway  Co.,  37  Fed-  299'  Bamlse  y-  Northern  Pa- 
Ohio  St   147.  cific  Ry-  Co-'  205  Fed"  328- 

Oklahoma.'—  Aldridge    v.    School  Arkansas.  —  Organ    v.    Memphis, 

District,  10  Okl.  694,  65  Pac.  96.  etc.,  Ry.  Co.,  51  Ark.  235,  11  S.  W. 

Pennsylvania.  —  Oliver    v.    Pitts-  96. 
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to    regain    possession    by    writ    of    entry    or    ejectment 
proceedings.86 


California. —  Hihn  Co.  v.  Santa 
Cruz,  170  Cal.  436,  150  Pac.  62. 

Georgia. —  Central  of  Georgia  Ry. 
Co.  v.  Standard  Fuel  Supply  Co., 
86  S.  E.  228. 

Indiana. —  Midland  R.  E.  Co.  v. 
Smith,  113  Ind.  233,  15  N.  E.  256. 

Ioica. —  Richards  v.  Des  Moines 
Valley  R.  R.  Co.,  18  Iowa  259. 

Missouri. —  Provolt  v.  Chicago, 
etc.,  R.  R.  Co.,  69  Mo.  633. 

New  York. —  Knoth  v.  Manhattan 
Ry.  Co.,  187  N.  T.  243,  79  N.  E. 
1015,  5  St.  Ry.  Rep.  735. 

Ohio. —  Goodin  v.  Cincinnati,  etc., 
Canal  Co.,  18  Ohio  St.  169,  98  Am. 
Dec.  95. 

Pennsylvania.  ■ —  Pennsylvania  R. 
R.  Co.  v.  Montgomery,  etc.,  Ry.  Co., 
167  Pa.  62,  31  Atl.  468,  27  L.  R.  A. 
766,  46  Am.  St.  Rep.  659;  Maust  v. 
Pennsylvania,  etc.,  Ry.  Co.,  219  Pa. 
568,  69  Atl.  80,  5  St.  Ry.  Rep.  813. 

Rhode  Island.  —  Sprague  v. 
Rhodes,  6  R.  I.  56,  75  Am.  Dec.  678. 

Texas. —  Reitzer  v.  Medina  Val- 
ley Irrigation  Co.  (Tex.  Civ.  App.), 
153  S.  W.  380. 

Washington.  —  Thorberg  v.  Ho- 
quiam,  77  "Wash.  679,  138  Pac.  304. 

West  Virginia. —  Briar  Creek  Ry. 
Co.  v.  Kanawha  Central  Ry.  Co., 
70  W.  Va.  226,  73  S.  E.  726 ;  Champ 
v.  Nicholas  County  .Court,  72  W. 
Va.  475,  78  S.  E.  361 ;  Dulin  v.  Ohio 
River  R.  R.  Co.,  73  W.  Va.  166,  80 
S.  E.  145. 

Wisconsin.  —  Sturtevan'j  v.  Mil- 
waukee, etc.,  R.  R.  Co.,  11  Wis.  63 ; 
Kelley  v.  Green  Bay,  etc.,  R.  R.  Co., 
80  Wis.  328,  50  N.  W.  187. 

86.  United  States.  —  King  v. 
Southern  Ry.  Co.,  119  Fed.  1017. 

Alabama. —  Southern  Ry.  Co.  v. 
Hood,  126  Ala.  312,  28  So.  662,  85 
Am.  St.  Rep.  32 ;  Hendrix  v.  South- 
ern Ry.  Co.,  130  Ala.  205,  30  So. 
596,  89  Am.  St.  Rep.  27. 

Arkansas. —  Reichert  v.  St.  Louis, 
etc.,  R.  R.  Co.,  51  Ark.  491,  11  S.  W. 
696,  5  L.  R.  A.  183. 

California. —  Gurnsey  v.  Northern 
California  Power  Co.,  160  Cal.  699, 
117  Pac.  906. 

80 


Florida. —  Florida  Southern  Ry. 
Co.  v.  Hill,  40  Fla.  1,  23  So.  566, 
74  Am.  St.  Rep.  124. 

Georgia.  —  Charleston,  etc.,  Ry. 
Co.  v.  Hughes,  105  Ga.  1,  30  S.  E. 
972,  70  Am.   St.  Rep.   17. 

Indiana. —  Louisville,  etc.,  Ry.  Co. 
v.  Soltweddle,  116  Ind.  257,  19  N.  E. 
Ill,  9  Aim.  St.  Rep.  852. 

Kansas. — Williams  v.  Hutchinson, 
etc.,  Ry.  Co.,  62  Kan.  412,  63  Pac. 
430,  84  Am.  St.  Rep.  408. 

Louisiana. —  Taylor  v.  New  Or- 
leans Terminal  Co.,  126  La.  420,  52 
So.  562,  139  Am.  St.  Rep.  537; 
Louisiana  Land  Co.  v.  Blakewood, 
131  La.  539,  59  So.  984. 

Maine.  —  Lancaster  v.  Augusta 
Water  District,  108  Me.  137,  79  Atl. 
463. 

Missouri. —  Second  St.  Improve- 
ment Co.  v.  Kansas  City  Southern 
Ry.  Co.,  255  Mo.  519,  164  S.  W.  515. 

Nebraska. — Ensign  v.  Citizens'  In- 
terurban  Ry.  Co.,  92  Nebr.  363,  138 
N.  W.  718;  Hall  v.  Crawford  Co., 
94  Nebr.  460,  143  N.  W.  741. 

North  Carolina. — Beasley  v.  Aber- 
deen, etc.,  R.  R.  Co.,  147  N.  C.  362, 
61  S.  E.  453. 

Pennsylvania.  —  Oliver  v.  Pitts- 
burgh, etc.,  R.  R.  Co.,  131  Pa.  408, 
19   Atl.    47,    17   Am.    St.    Rep.    814. 

Vermont. —  McAulay  v.  Western 
Vermont  R.  R.  Co.,  33  Vt.  311,  78 
Am.  Dec.  627;  Western  Union  Tel. 
Co.  v.  Bullard,  67  Vt.  272,  31  Atl. 
286,  5  Am.  Elect.  Cas.  102. 

West  Virginia. —  Dulin  v.  Ohio 
River  R.  R.  Co.,  73  W.  Va.  166,  80 
S.  E.   145.     See  also   infra,   §    475. 

In  Kamper  v.  Chicago,  215  Fed. 
706,  it  appeared  that  a  tunnel  had 
been  built  seventy  feet  below  the 
surface  fifteen  years  before  the  suit 
was  brought,  and  no  condemnation 
proceedings  or  conveyance  appeared 
of  record.  It  was  held  that  a  bill 
to  restrain  the  continuance  of  the 
trespass  brought  by  a  purchaser  of 
the  land  was  bad  for  failure  to 
allege  that  the  former  owner  was 
ignorant   of   the   existence   of   the 
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When  the  owner  knows  that  the  corporation  erecting  the 
improvement  is  acting  in  good  faith  and  under  the  honest 
belief  that  it  has  acquired  the  legal  right  to  occupy  the 
premises,  and  allows  it  to  expend  large  sums  of  .money 
without  disclosing  his  superior  claim  to  the  land,  it  may 
well  be  held  that  he  is  estopped  to  deny  its  right  to 
occupancy;  but  when  the  company  knows'  that  it  has  no 
title,  and  proceeds  to  erect  its  works  upon  private  land 
through  an  unwillingness  to  submit  to  the  formalities  and 
delay  which  the  law  requires,  and  in  the  belief  that  it  will 
have  gone  so  far  before  any  land  owner  is  awake  to  the 
situation  that  the  courts  will  decline  to  interfere,  it  should 
be  held  to  have  acted  at  its  peril.  The  courts  may  in  their 
discretion  properly  deny  equitable  relief  on  the  ground  of 
laches  when  to  grant  it  would  work  hardship  upon  the 
defendant  or  would  injure  the  public  interests;87  but  when 
an  owner  brings  ejectment  proceedings,  on  the  law  side  of 
the  court,  it  is  hard  to  see  any  valid  ground  for  denying 
him  relief  on  account  of  mere  delay  in  instituting  proceed- 
ings lasting  for  any  less  period  than  that  which  bars  him 
from  the  recovery  of  possession  against  a  private  tres- 
passer, when  he  has  not  by  his  silence  led  the  trespassing 
corporation  to  believe  a  state  of  facts  to  exist  upon  which 
it  might  have  rightfully  acted.88    Every  man  is  entitled  to 

tunnel   and   had  not  settled  with  toppel.      Burr    v.    Maelay    Rancho 

the  city.  Water  Co.,  160  Cal.  268,  116  Pac. 

In  Crescent  Canal  Co.  v.  Mont-  715. 
gomery,  143  Cal.  248,  76  Pac.  1032,  87.  It  was  said  however  in  Gal- 
65  L.  R.  A.  940,  the  owner  was  way  v.  Metropolitan  El.  Ry.  Co., 
enjoined  from  forcibly  removing  or  128  N.  Y.  132,  28  N.  E.  479,  13 
destroying  public  works  constructed  L.  R.  A.  788,  that  laches  does  not 
upon  his  land,  and  in  Jones  v.  impair  a  legal  right,  although  it  is 
Southern  Ry.  Co.,  162  Ala.  540,  50  a  right  enforceable  in  equity.  In 
So.  380,  when  it  appeared  that  a  New  York  however  the  right  to  re- 
railroad  had  been  constructed  in  cover  permanent  damages  for  ille- 
good  faith,  but  under  defective  gal  occupation  under  color  of  emi- 
condemnation  proceedings,  the  com-  nent  domain  can  be  enforced  only 
pany,  on  offering  to  pay  damages,  through  equitable  proceedings.  Ira- 
was  allowed  to  have  the  prosecu-  fra,  §  478. 

tion   of   ejectment   proceedings   by  88.  Estoppel  does  not  arise  un- 

the    owner   enjoined.  less   there   has   been    a    misrepre- 

When  however  land  is  taken  by  sentation  or  concealment  of  mate- 
eminent  domain  for  private  use,  .the  rial  facts,  which  were  known  to 
strict  doctrine  of  "lying  by"  does  the  person  representing  or  con- 
not  apply,  and  the  owner  can  be  cealing  them,  effected  with  the  in- 
barred  only  in  case  of  genuine  es-  tention  of  inducing  another  party 
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come  into  court  and  to  have  his  legal  rights  ascertained, 
declared  and  enforced,  however  inconvenient  it  may  be  to 
others,  or  even  to  the  public  generally.  It  may  well  be  that 
in  every  such  case  before  the  court  it  will  unfavorably 
affect  the  public  interests  to  eject  the  corporation  from  the 
public  works  which  it  has  constructed;  but  the  ultimate 
effect  of  requiring  even  the  richest  and  most  powerful 
corporations  to  comply  with  the  law  as  it  is  written  and  to 
respect  the  private  property  rights  of  the  humblest  citizen 
cannot  fail  to  be  more  beneficial  to  the  public  interests 
than  the  continued  existence  of  any  public  work. 

The  probable  explanation  of  the  decisions  which  hold  an 
owner,  who  has  acquiesced  in  the  seizure  of  his  land  with- 
out warrant  of  law  only  by  his  silence,  to  be  barred  from 
the  recovery  of  his  land  by  the  lapse  of  less  than  the 
statutory  period,  when  no  elements  of  estoppel  are  present, 
whenever  the  use  for  which  his  land  has  been  seized  is  one 
which  would  justify  the  exercise  of  eminent  domain,  is 
that  public  sentiment  does  not  support  the  rigid  enforce- 
ment of  the  requirement  that  compensation  be  paid  in 
advance  of  the  taking  with  the  necessary  delay  incident  to 
the  ascertainment  of  the  sum  to  be  paid.  It  is  to  be  noted 
that  in  the  states  in  which  a  simple  and  practicable  method 
of  taking  land  for  public  use  by  administrative  decree  is 
provided  by  law,  so  that  there  is  no  occasion  for  the 
employment  of  extra-legal  methods  of  condemnation,  it  is 
held  that,  in  the  absence  of  grounds  for  estoppel,  an  owner 
cannot  be  deprived  of  his  right  to  the  possession  of  his 
land  unless  it  is  taken  by  due  process  of  law,  or  acquired 
by  adverse  possession  for  the  statutory  period;89  and  in 
many  of  the  other  states,  whatever  their  eminent  domain 
procedure  may  be,  it  is  not  to  be  supposed,  in  the  absence 
of  an  express  decision  to  the  contrary,  that  an  owner  of 

to  act  thereon,  and  such  other  party  The   demandant  lived  in  sight  of 

must   have   been   ignorant   of   the  the  lot  and  saw  the  building  every 

truth    and   induced   by    such    mis-  day   and   made  no   objection,    and 

representation    or    concealment    to  sent  one  of  his  family  to  school  in 

act   thereon.  the  building.     He  brought  a  writ 

89.  Thus  in  Crosby  v.  Dracut,  109  of   entry   seven   months   after   the 

Mass.  206,  a  town  erected  a  school-  building   had   been   completed   and 

house  upon  demandant's  land  with-  it  was  held  that  he  was  entitled 

out  taking  it  by   eminent  domain.  to  recover  the  land. 
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land  can  be  deprived  of  his  right  to  recover  possession  of 
it  in  the  appropriate  legal  proceedings  by  adverse 
occupancy  for  less  than  the  statutory  period,  whoever  the 
occupant  may  be.90  As  a  matter  of  convenience  however, 
when  the  trespassing  corporation  has  the  right  to  take  the 
land  in  question  by  eminent  domain,  it  is  not  improper  for 
the  court  to  stay  the  judgment  in  ejectment  until  the  cor- 
poration has  an  opportunity  to  institute  condemnation 
proceedings,91  just  as  is  done  in  equitable  proceedings  in 
similar  circumstances;92  and  even  in  the  states  in  which 
passive  acquiescence  in  unlawful  occupancy  is  considered 
a  final  waiver  of  the  right  to  possession,  this  principle 
cannot  be  applied  to  the  construction  of  works  upon  land 
lawfully  taken  which  will  damage  neighboring  land  to  such 
an  extent  as  to  violate  the  owner's  constitutional  rights, 
when  he  did  not  know  that  such  would  be  the  result  of  the 
construction  of  the  works.93 

§  475.  Affirmative  Acts  Constituting  a  Waiver  of  the 
Eight  to  Recover  Possession. 

While  there  are  good  grounds  for  doubting  the  sound- 
ness of  the  rule  which  treats  a  passive  submission  to  an 
unlawful  seizure  of  property  under  color  of  eminent 
domain  as  a  waiver  of  the  right  to  recover  and  retain 
possession  of  the  property  seized,  there  can  be  no  question 
that  an  owner  may  by  affirmative  act  waive  his  right  to 
possession,  or  his  right  to  the  payment  of  compensation  in 
advance,  or  even  his  right  to  any  compensation  whatever. 
It  is  held  by  the  weight  of  authority,  in  accordance  with 
what  seems  the  sounder  rule,  that  when  an  owner  grants 
to  a  municipal  or  a  public  service  corporation  permission 

90.  See  Wyzata  v.  Great  North-  Co.,  32  S.  D.  499,  143  N.  W.  949; 
ern  R.  R.  Co.,  46  Minn.  505,  49  Engstrom  v.  Edendale  Land  Co.,  77 
N.    W.    205 ;    Richards    v.    Buffalo,       Wash.  658,  138  Pac.  302. 

etc.,  R.  R.  Co.,  137  Pa.  524,  19  Atl.  92.  Supra,  §  472. 

931,  21  Am.   St.  Rep.   892;   Strat-  93.  Miller    &    Lux     v.     Madera 

ten  v.  Great  Western,  etc.,  Ry.  Co.,  Canal,  etc.,  Co.,  155  Cal.  59,  99  Pac. 

40  L.  J.  Eq.  50.  502;  Pennsylvania  Co.  v.  Bond,  202 

91.  Mapes  v.  Vandalia  R.  R.  Co.,  111.  95,  66  N.  E.  941 ;  Madson  v. 
238  111.  147,  87  N.  E.  393 ;  Oliver  Spokane  Valley  Land  &  Water  Co., 
v.  Pittsburg,  etc.,  R.  R.  Co.,  131  40  Wash.  414,  82  Pac.  718,  6 
Pa.  408,  19  Atl.  47,  17  Am.  St.  Rep.  L.  R.  A.    (N.   S.)    257. 

814;   Johnson  v.  Hawthorne  Ditch 
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to  construct  its  works  upon  his  land  without  formal  con- 
demnation proceedings  or  payment  of  compensation  in 
advance,  even  if  the  permission  is  by  parole  and  conveys 
no  interest  in  the  land,  he  is  estopped  from  maintaining 
ejectment  proceedings  or  otherwise  attempting  to  oust  the 
corporation  from  the  land,94  unless  it  refuses  to  pay  a 
judgment  for  the  value  of  the  land  so  occupied  when  it  is 
rendered.95 

It  is  undoubtedly  the  law  that  an  owner  of  land  taken  by 
virtue  of  eminent  domain  proceedings  who  has  accepted 
and  been  paid  the  award  of  damages  cannot  afterward 
contest  the  validity  of  the  taking,  either  directly  or  col- 
laterally, or  seek  to  recover  or  retain  possession  of  his 
land,  no  matter  how  fundamental  the  defect  in  the  pro- 
ceedings may  be.96  How  far  the  mere  filing  of  a  claim  to 
damages  constitutes  a  waiver  of  the  right  to  contest  the 
validity  of  the  taking  is  not  entirely  clear.    In  states  in 


94.  United  States. —  Northern  Pa- 
cific Ky.  Co.  v.  Smith,  171  XJ.  S. 
260,  43  L.  ed.  157. 

Alabama. —  Cowan  v.  Southern 
Ey.   Co.,  118  Ala.   354,   23   So.   754. 

California. —  Southern  California 
Ky.  Co.  v.  Slauson,  138  Cal.  342,  71 
Pac.  352,  94  Am.  St.  Rep.  58. 

Florida. —  Griffin  v.  Jacksonville, 
etc.,  R.  R.  Co.,  33  Fla.  606,  15  So. 
338. 

Georgia. —  Atlanta,  etc.,  R.  R.  Co. 
v.  Barker,  105  Ga.  534,  31  S.  E. 
452. 

Indiana. —  Campbell  v.  Indianap- 
olis, etc.,  R.  R.  Co.,  110  Ind.  490; 
Lake  Erie,  etc.,  R.  R.  Co.  v.  Ken- 
nedy,  132   Ind.   274,   31  N.   E.   943. 

Louisiana. — Bourdier  v.  Morgan's, 
etc.,  R.  R.  Co.,  35  La.  Ann.  947. 

Mississippi. —  Currie  v.  Natchez, 
etc.,  R.  R.  Co.,  61  Miss.  725. 

Missouri. —  Kanaga  v.  St.  Louis, 
etc.,  R.  R.  Co.,  76  Mo.  207. 

Nebraska. —  Chicago,  etc.,  R.  R. 
Co.  v.  Englehart,  57  Nebr.  444,  77 
N.  W.  1092. 

New  Jersey. — Paterson,  etc.,  R.  R. 
Co.   v.  Kamlah,   42   N.   J.   Eq.   93. 

Ohio. —  Fries  v.  Wheeling,  etc., 
R.  R.  Co.,  56  Ohio  St.  135,  46  N.  E. 
516. 


South  Carolina. — Tompkins  v.  Au- 
gusta, etc.,  R.  R.  Co.,  21  S.  C.  420. 

Texas. —  Texas,  etc.,  R.  R.  Co.  v. 
Jarrell,  60  Tex.  267. 

Washington. —  Hathaway  v.  Ya- 
kima, etc.,  Co.,  14  Wash.  469,  44 
Pac.  896,  53  Am.  St.  Rep.  847. 

Wisconsin. —  Taylor  v.  Chicago, 
etc.,  Ry.  Co.,  63  Wis.  327,  24  N.  W. 
84. 

95.  Weiser  Valley  Land  &  Water 
Co.  v.  Ryan,  111  C.  C.  A.  229,  190 
Fed.  425. 

96.  Missouri. —  Cape  Girardeau, 
etc.,  R.  R.  Co.  v.  Southern  Illinois, 
etc.,  Bridge  Co.,  215  Mo.  286,  114 
S.  W.  1084;  Rivard  v.  Missouri  Pa- 
cific Ry.  Co.,  257  Mo.  135,  165  S.  W. 
763;  Chicago  Great  Western  R.  R. 
Co.  v.  Kemper,  256  Mo.  279,  166 
S.  W.  291,  Ann.  Cas.  1915  D  815; 
Kansas  City  Southern  Ry.  Co.  v. 
Second  St.  Improvement  Co.,  256 
Mo.  386,  166  S.  W.  296 ;  In  re  Park- 
way in  Kansas  City,  (Mo.  App.) 
176  S.  W.  529. 

New  York.— Weeks-Thorne  Paper 
Co.  v.  Syracuse,  124  N.  V.  Supp. 
317,  1133. 

Vermont. — Harwood  v.  West  Ran- 
dolph, 82  Vt.  620,  72  Atl.  1076. 

Washington. — James  v.  Seattle,  57 
Wash.  318,  106  Pac.  1114. 
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which  condemnation  proceedings  are  judicial,  as  the  issue 
of  the  validity  of  the  taking  is  determinable  in  the  proceed- 
ings themselves,  and  usually  before  the  question  of  com- 
pensation is  passed  upon,  and  the  owner  is  not  obliged  to 
file  any  claim  for  damages,  this  question  does  not  ordi- 
narily arise ;  but  it  has  been  held  that  if  the  owner  goes  to 
trial  on  the  question  of  damages  he  cannot  on  motion  for 
new  trial  set  up  an  informality  in  the  preliminary  adjudica- 
tion upon  the  validity  of  the  taking.97  When  the  taking  is 
effected  by  administrative  order,  and  an  owner  who  wishes 
more  compensation  than  he  has  been  awarded  must  file  a 
claim,  while  the  petition  for  damages  assumes  the  validity 
of  the  taking,  it  does  not,  according  to  the  sounder  rule, 
preclude  the  owner  from  contesting  the  validity  of  the 
taking  in  separate  proceedings.98 

§  476.  Releases,  and  Contracts  to  Claim  no  Damages. 

It  frequently  happens  that  the  owners  of  land  through 
which  it  is  proposed  to  lay  out  a  public  improvement  are 
anxious  to  have  the  plan  carried  out,  and  are  willing  to 
donate  the  necessary  land  on  account  of  the  benefit  which 
the  improvement  will  confer  upon  their  other  property. 
In  such  a  case  the  most  approved  practice  is  for  the  owners 
to  execute  deeds  of  the  land  to  the  corporation  about  to 
construct  the  improvement,  protecting  themselves,  if  neces- 
sary, by  conditions  subsequent  contained  in  the  deeds,  or 
by  delivering  the  deeds  in  escrow,  to  be  held  until  the 
improvement  has  been  completed.  Such  deeds  are  unques- 
tionably valid,  and  if  the  corporation  subsequently,  to  cure 
any  possible  defects  in  its  title,  makes  a  taking  of  the  same 
land  by  eminent  domain,  the.  grantors  of  the  deeds  are  not 
entitled  to  additional  compensation.99 

While  an  owner  cannot  convey  a  freehold  interest  in  his 
land  except  by  an  instrument  under  seal,  so  that  a  parole 
contract  with  a  municipal  or  a  public  service  corporation 
by  which  the  owner  offers  to  give  the  corporation  the  land 
needed  for  a  public  improvement  is  not  effective  to  pass 

97.  In  re  Seattle,  52  Wash.  290,  321 ;  Western  Pacific  R.  R.  Co.  v. 
106  Pac.  901.  Reed,  35  Cal.  621 ;  Charlestown,  etc., 

98.  Supra,   §   396.  R.  R   Co.  v.  Leech,   33   S.   C.  175, 

99.  Pollard   v.    Maddox,    28   Ala.  11  S.  E.  631,  26  Am.  St.  Rep.  667. 
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the  title,  yet  it  may  indirectly  result  in  the  transfer  of  the 
title  without  any  further  act  on  the  part  of  the  owner  of 
the  property.  When  an  owner  of  land  makes  a  written 
offer  to  waive  all  claim  to  compensation  or  damages  if  a 
street  or  a  railroad  or  other  public  improvement  is  con- 
structed upon  or  through  his  land,  such  an  offer  is  undoubt- 
edly lawful  and,  when  accepted,  constitutes  a  binding  con- 
tract.1 When  the  corporation  proceeds  to  take  the  desig- 
nated land  by  eminent  domain  and  to  construct  the  public 
work  thereon,  the  owner  is  bound  by  his  agreement  and 
can  make  no  claim  for  damages.  In  such  a  case  the  title 
passes  by  the  order  or  decree  of  condemnation,  and  the 
agreement  to  claim  no  damages  does  not  convey  any  estate 
in  the  land  and  is  not  within  the  rule  requiring  such  con- 
veyances to  be  by  instrument  under  seal.  The  right 
released  by  the  owner  is  merely  a  claim  for  pecuniary 
damages,  and  may  be  released  by  parole  agreement.2  Even 
an  oral  offer  to  waive  damages  upon  the  construction  of  a 
public  work  in  a  particular  place  may  result  in  a  binding 
contract,  for  such  an  agreement  is  not  a  contract  for  the 
sale  of  any  interest  in  land,  and  is  not  within  the  Statute 
of  Frauds,3  and,  if  it  were,  the  construction  of  the  improve- 
ment in  the  designated  place  is  sufficient  performance  to 
take  the  case  out  of  the  operation  of  the  statute.4 

An  offer  not  to  claim  damages  if  a  certain  public 
improvement  is  laid  out  is  ordinarily  an  offer  for  a  uni- 

1.  Georgia. —  Macon,  etc.,  R.  R.  Massachusetts. —  Fuller  v.  Ply- 
Co.  v.  Bowen,  45  Ga.  531.                     mouth    County    Commissioners,    15 

IlUnois. —  Conwell  v.   Springfield,  Pick.    81;    Seymour    v.    Carter,    2 

etc.,  R.  R.  Co.,  87  111.  232.  Met.  520;  White  v.  Norfolk  County 

Massachusetts.—  Seymour  v.  Car-  Commissioners,  2  Cush.  361 ;  Smith 

ter,  2  Met  520;  Bell  v.  Boston,  101  V.  Goulding,  6  Cush.  154. 

Mass.    506;    Bell    v.    Newton,    183  Nebraska.— Welch  v.  Tipperry,  66 

Mass.  481,  67  N.  E.  599 ;  Aspinwall  Nebr.  604,  92  N.  W.  582. 

v.  Boston,  191  Mass.  441,  78  N.  E.  New     Hampshire.—  Uncanoonuck 

103 ;  Whitcomb  v.  Boston,  192  Mass.  Road  Co.  v.  Orr,  67  N.  H.  541,  41 

211,  78  N.  E.  407.  Atl.  685. 

2.  Iowa.—  Pratt  v.  Des  Moines,  Washington.—  Carlson  v.  Spokane 
etc.,  By.  Co.,  72  Iowa  249,  33  N.  W.  County  Commissioners,  38  Wash. 
666.  616,  80  Pac.  795. 

Kansas.— Butler  v.  Morris  County  3.  Smith    v.    Goulding,    6    Cush. 

Commissioners,  42  Kan.  416,  22  Pac.  (Mass.)  154,  Uncanoonuck  Road  Co. 

421.  v.  Orr,  67  N.  H.  541,  41  Atl.  685. 

Maine.—  Clement    v.    Durgin,    5  4.  New  Jersey  Midland  Ry.   Co., 

Greenl.  9;  Snow  v.  Moses,  53  Me.  v.  Van  Syckle,  37  N.  J.  L.  496. 
546. 
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lateral  contract,  and  may  be  withdrawn  any  time  before 
acceptance,5  and  is  accepted  by  the  laying  out  and  construc- 
tion of  the  work.6  Such  acceptance  must  be  within  a  rea- 
sonable time.7  One  who  agrees  to  give  his  land  for  a  pub- 
lic work  does  not  necessarily  thereby  release  his  claim  for 
damages  to  his  remaining  land  by  the  construction  of  the 
work,8  although  it  is  usually  held  that,  in  the  absence  of 
any  special  circumstances  or  conditions  indicating  a  con- 
trary intent,  a  conveyance  of  land  for  a  specified  public 
use  constitutes  a  release  of  all  damages  to  which  the  owner 
of  the  property  would  be  entitled  if  it  was  taken  by  eminent 
domain  for  the  same  purpose.9  One  who  has  released  his 
claim  for  damages  from  the  taking  is  not  thereby  debarred 
from  an  action  for  damages  arising  from  the  negligent 
manner  in  which  the  work  was  done.10 

A  release  of  damages  duly  executed  will  not  be  set  aside 
merely  because  the  owner  of  the  land  was  not  aware,  when 


5.  Foster  v.  Boston,  22  Pick. 
(Mass.)  33;  Ashley  v.  Burt  County, 
73  Nebr.  159,  102  N.  W.  272. 

6.  Crockett  v.  Boston,  5  Cush. 
(Mass.)  182;  Whitcomb  v.  Boston, 
192  Mass.  211,  78  N.  B.  407. 

7.  Crockett  v.  Boston,  5  Cush. 
(Mass.)  182;  Aspinwall  v.  Boston, 
191  Mass.  441,  78  N.  E.  103.  An 
agreement  to  release  damages  when- 
ever the  aldermen  should  deem  that 
public  convenience  required  thei 
taking  was  however  held  binding 
after  a  lapse  of  eighteen  years. 
Bell  v.  Boston,  101  Mass.  506. 

8.  Maysville,  etc.,  R.  K.  Co.  v. 
Ball,  108  Ky.  241,  56  S.  W.  188; 
Foster  v.  Boston,  22  Pick.  (Mass.) 
33;  Mitchell  v.  Bridgewater,  10 
Cush.  (Mass.)  411;  Beaver  v.  Har- 
risonburg,  156   Pa.   547,    27  Atl.   4. 

9.  Georgia. —  Gilbert  v.  Savannah, 
etc.,  R.  R.  Co.,  69  <5a.  396. 

Illinois. — Rose  v.  Farmington,  196 
111.  226,  63  N.  E.  631. 

Iowa. —  Earhart  v.  Cowles,  122 
Iowa  194,  97  N.  W.  1085. 

Kentucky. —  Louisville,  etc.,  R.  R. 
Co.  v.  Brinton,  109  Ky.  180,  58  S.  W. 
604. 

Louisiana. —  Kirk  v.  Kansas  City, 
etc.,  R.  R.  Co.,  51  La.  Ann.  664,  667, 
25  So.  457,  463. 


Minnesota. —  McCarty  v.  St.  Paul, 
etc.,  R.  R.  Co.,  31  Minn.  278,  17 
N.  W.  616. 

Nebraska. —  Fremont,  etc.,  R.  R. 
Co.  v.  Harlin,  50  Nebr.  698,  70  N.  W. 
263,  36  L.  R.  A.  417,  61  Am.  St.  Rep. 
478. 

New  York.' — Conabeer  v.  New 
York  Central,  etc.,  R.  R.  Co.,  156 
N.  T.  474,  51  N.  E.  402. 

Pennsylvania. — TJ pdegrove  v. 
Pennsylvania,  etc.,  R.  R.  Co.,  132 
Pa.  540,  19  Atl.  283,  7  L.  R.  A. 
213. 

South  Carolina. —  Nunnamaker  v. 
Columbia,  etc,  R.  R.  Co.,  47  S.  C. 
485,  25  S.  E.  751,  34  L.  R.  A.  222, 
58  Am.   St.  Rep.   905. 

Texas. —  Faires  v.  San  Antonio, 
etc.,  R.  R.  Co.,  80  Tex.  43,  15  S.  W. 
588. 

Vermont. —  Norris  v.  Vermont 
Central  R.  R.  Co.,  28  Vt.  99. 

West  Virginia. — Watts  v.  Norfolk, 
etc.,  R.  R.  Co.,  39  W.  Va.  196,  19 
S.  E.  521,  23  L.  R.  A.  674,  48  Am. 
St.  Rep.  894. 

10.  Pacific  Laundry  Co.  v.  Pacific 
Bridge  Co.,  69  Ore.  306,  138  Pac. 
221 ;  McMinn  v.  Pittsburg,  etc.,  R. 
R.  Co.,  147  Pa.  5,  23  Atl.  325,  and 
see  also  §  470,  supra. 
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he  signed  the  release,  that  a  betterment  assessment  would  be 
imposed  upon  his  remaining  land  ;u  when  however  a  release 
is  obtained  by  fraud  the  owner  of  the  land  may  have  it 
avoided.12 

§  477.  Waiver  of  Compensation  or  Damages. 

The  waiver  of  the  right  of  the  owner  of  land  to  require 
the  payment  of  compensation  in  advance  of  yielding  up 
possession  of  the  land  has  been  discussed  in  a  preceding 
section.13  What  is  now  under  discussion  is  the  waiver  of 
the  right  to  receive  compensation  at  all.  There  is  no  doubt 
that  an  owner  of  land  taken  by  eminent  domain  may  waive 
his  right  to  compensation  or  damages  without  signing  a 
formal  release  or  entering  into  a  binding  contract.  In 
the  states  in  which  an  owner  is  required  to  himself  institute 
proceedings  if  he  wishes  to  receive  the  compensation  which 
the  constitution  assures  him,  he  may  waive  his  compensa- 
tion by  allowing  the  time  provided  by  law  for  instituting 
proceedings  to  expire  without  action  on  his  part.14  In  the 
states  in  which  the  proceedings  are  instituted  by  the  party 
seeking  to  condemn  the  land,  since  the  burden  of  proof  is 
ordinarily  upon  the  owner,  he  may  waive  his  claim  for  com- 
pensation by  failing  to  offer  any  evidence  upon  the  ques- 
tion of  damages  at  the  trial,15  and  even  in  the  states  in 

11.  Parke  v.  Boston,  175  Mass.  Kansas. —  Shearer  v.  Douglas 
464,  56  N.  E.  718.  County,  13  Kan.  145. 

12.  Rockford,  etc.,  R.  R.  Co.  v.  Maine. — Cottrill  v.  Myrick,  12  Me. 
Shunick,   65  111.   223;   O'Donnell   v.  222. 

Clinton,   145   Mass.    461,    14   N.    B.  Massachusetts. —  Peterson  v.  Walt- 

747.  ham,  150  Mass.  564,  28  N.  B.  236; 


13.  Supra,  §  474.  Partridge   v.    Arlington,    193 

14.  United        States. —  Kaukauna  530,  79  N.  E.  812. 

Water  Power  Co.  v.  Green  Bay,  etc.,  Minnesota. — Banse    v.    Clark,    69 

Canal  Co.,  142  U.  S.  245,  35  L.  ed.  Minn.  53,  71  N.  W.  819. 

1004,  affirming  70  Wis.  635,  35  N.  W.  New  York.— Benedict  v.  State,  120 

529,  36  N.  W.   828 ;  Wabash  R.  R.  N.  Y.  228,  24  N.  E.  314. 

Co.   v.   Defiance,    167   U.    S.   88,   42  Ohio. —  Reckner    v.    Warner,    22 

L.  ed.  87.  Ohio   St.   275. 

California. — Harper    v.    Richard-  Pennsylvania. —  Pusey     v.     Alle- 

son,   22  Cal.   251.  gheny,   98  Pa.  522. 

Illinois. — Sangamon      County     v.  South  Carolina. —  Goodale  v.   So- 
Brown,  13  111.  107.  well,  62  S.  C.  516,  40  S.  E.  970. 

Indiana. —  Brockville,     etc.,     Hy-  Vermont. —  Standish    v.     Montpe- 

draulic  Co.  v.  Butler,  91  Ind.  134,  Her,  71  Vt.  287,  44  Atl.  339. 

46  Am.  Rep.  850.  !5-  Supra,  §  432. 

Iowa. — Tharp  v.  Witham,  65  Iowa 
566,  22  N.  W.  677. 


1274  The  Law  of  Eminent  Domain.  §  477 

which,  upon  the  default  of  the  owner,  the  damages  are 
determined,  ex  parte,  he  may  decline  to  receive  the  award 
when  it  is  tendered  to  him.  Even  if  the  statute  under 
which  the  taking  is  made  does  not  contain  sufficient  pro- 
vision for  compensation  to  satisfy  the  constitution,  no  one 
but  the  owner  can  object  to  the  constitutionality  of  the 
statute,  and  he,  if  he  sees  fit,  may  waive  the  objection.16 

Apart  from  a  failure  to  take  advantage  of  the  opportuni- 
ties afforded  by  law  for  the  determination  of  damages,  it 
would  seem  that  there  can  be  no  loss  of  the  right  to  com- 
pensation by  a  mere  parole  waiver.  Although  the  ground 
upon  which  a  person  who  is  injured  by  the  exercise  of  the 
right  of  eminent  domain  is  precluded  from  recovering  his 
damages  on  account  of  what  he  has  said  or  done  is  fre- 
quently spoken  of  in  the  reports  as  resting  in  waiver,  in 
all  of  the  decided  cases  there  has  been  either  a  release 
under  seal,  an  agreement  founded  upon  a  valuable  con- 
sideration, or  the  act  relied  upon  as  a  waiver  has  been  of 
such  a  kind  as  to  estop  a  person  from  insisting  upon  the 
claim  given  him  by  law,  and  it  would  seem  clear  that  a 
parole  release  of  damages,  made  after  the  taking  and  with- 
out consideration,  would  be  of  no  more  legal  effect  than  a 
similar  release  of  any  other  pecuniary  claim.17 

While  an  owner  may  estop  himself  from  recovering  dam- 
ages by  stating  that  he  will  claim  none  if  a  public  work  is 
constructed  in  a  certain  way,  it  is  generally  held  that  an 
owner  is  not  so  estopped  merely  because  he  petitioned  for 
the  laying  out  of  the  improvement.18     The  mere  fact  that 

16.  Higginson     v.      Boston.      212  Co.  v.  Charlton,  6  Ind.  App.  56,  33 

Mass.  583,  99  N.  E.  523,  42  L.  B.  A.  N.  B.  129. 

(N     S)    215,   and   see   also   supra,  Massachusetts. —  Barker  v.  Taun- 

„  2'7  ton,  119  Mass.  392. 

17.'  Shortle  v.  Terre  Haute,  etc.,  Michigan.— Turner  v.  Stanton,  42 

B.  B.  Co.,  131  Ind.  338,   30  N.  E.  Mi<*-  50(\ 4  N-  w„  204. 

1084;  Driscoll  v.  Taunton,  160  Mass.  M™ ™ **-Jf aU*">f*  J-    Mm- 

Isfi    *u    3fi   N    F    4Q"5  •   McKee  v       neaPolls'  ln  Mum-  471>  12?  N.  W. 
486,   494,   36  N    E    495,   McKee  v.  2Q 

Hull,  69  Wis.  657,  35  N.  W.  49.  y  ^  paul  n?  Mhm  ^  ^  ^  w 

18.  Alabama. —  New    Decatur    v.  269. 
Scharfenburg,  147  Ala.  371,  41  So.  Mississippi.—  Bobinson   v.    Vicks- 

1025,  119  Am.  St.  Eep.  81.  burg,  99  Miss.  439,  54  So.  858. 

Illinois. —  Perm  Mutual  Life  Ins.  Pennsylvania. —  Philadelphia       v. 

Co.  v.  Heiss,  141  111.  35,  31  N.  E.  Linnard,  97  Pa.  242;  Jones  v.  Ban- 

138.  '  gor,  144  Pa.  638,  23  Atl.  252 ;  Lewis 

Indiana.—  Evansville,  etc.,  B.  B.  v.  Darby,  166  Pa.  613,  31  Atl.  335. 
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an  owner  desires  to  have  his  land  taken  by  eminent  domain 
is  not  inconsistent  with  an  expectation  that  he  will  be  paid 
for  it.  It  is  also  settled  that  the  acquiescence  by  the 
owner,  express  or  tacit,  in  the  occupation  of  his  land  for  a 
public  use  without  compensation  in  advance  or  even  with- 
out the  institution  of  condemnation  proceedings,  while  it 
may  preclude  him  from  seeking  to  recover  possession,  does 
not  constitute  a  waiver  of  the  right  to  recover  compensa- 
tion for  the  taking,  and  is  no  defense  to  an  action  at  com- 
mon law  by  the  owner  to  recover  compensation  for  the 
occupation  of  his  land.19    A  fortiori,  an  owner  who  has 


Similarly  an  owner  is  not  barred 
by  voting  for  the  improvement  at  an 
election,  Hunt  v.  Otego,  145  N.  Y. 
Supp.  495,  160  App.  Div.  158,  or 
by  paying  a  special  assessment  for 
its  construction  without  objection, 
Erie  County  v.  Buffalo,  63  Hun 
(N.  Y.)  565,  18  N.  Y.  Supp.  635; 
Gray  v.  Salt  Lake  City,  44  Utah 
204,  138  Pac.  1177,  or  by  using  it, 
Abendroth  v.  Manhattan  R.  R.  Co., 
122  N.  Y.  1,  25  N.  E.  496,  11  L.  R.  A. 
634,  19  Am.  St.  Rep.  461,  or  by  vol- 
untarily adapting  his  property  to 
it,  Endicott,  Petitioner,  24  Pick. 
(Mass.)    339. 

When  however  an  owner  re- 
quested the  municipal  authorities 
not  to  construct  their  reservoir  in 
such  a  way  as  to  prevent  water 
from  flowing  across  his  land,  and 
they  complied  with  his  request,  he 
cannot  recover  damages  from  such 
flowage.  Griffin  v.  Lawrence,  135 
Mass.  365. 

See  also  the  following  cases  hold- 
ing that  when  an  owner  of  land 
abutting  upon  a  public  way  peti- 
tions for  a  change  of  grade  and  the 
city  council  complies  with  his  re- 
quest, he  cannot  be  heard  to  com- 
plain that  his  property  has  been 
damaged. 

Iowa. —  Burlington  v.  Gilbert,  31 
Iowa  357,  7  Am.  Rep.  143;  Preston 
v.  Cedar  Rapids,  95  Iowa  71,  63 
N.  W.  577. 

Michigan. —  Hembling  v.  Big  Rap- 
ids, 89  Mich.  1,  50  N.  W.  741 ;  Col- 
lins v.  Grand  Rapids,  95  Mich.  286, 
54  N.  W.  889. 


Missouri. —  Cross  v.  Kansas  City, 
90  Mo.  13,  1  S.  W.  749,  59  Am. 
Rep.  1 ;  Vaile  v.  Independence,  116 
Mo.  333,  22  S.  W.  695;  Justice  v. 
Lancaster,  20  Mo.  App.  559. 

Texas. —  Texarkana  v.  Talbot,  7 
Tex.  Civ.  App.  202,  265,  26  S.  W. 
451. 

Washington. —  Ball  v.  Tacoma,  9 
Wash.  592,  38  Pac.  133. 

19.  United  States. —  Mercantile 
Trust  Co.  v.  Pittsburgh,  etc.,  R.  R. 
Co.,  29  Fed.  732. 

Alabama. —  Southern  Ry.  Co.  v. 
Hood,  126  Ala.  312,  28  So.  662,  85 
Am.  St.  Rep.  32;  Hendrix  v.  South- 
ern Ry.  Co.,  130  Ala.  205,  30  So.  596, 
89  Am.  St.  Rep.  27. 

Florida. —  Pensacola,  etc.,  R.  R. 
Co.  v.  Jackson,  21  Fla.  146. 

Illinois. —  Toledo,  etc.,  R.  R.  Co. 
v.  Darst,  61  111.  231. 

Indiana. —  Louisville,  etc.,  Ry.  Co. 
v.  Soltweddle,  116  Ind.  257,  19 
N.  E.  Ill,  9  Am.  St.  Rep.  852; 
Midland  R.  R.  Co.  v.  Smith,  125 
Ind.  509,  25  N.  E.  153;  Cincinnati, 
etc.,  Ry.  Co.  v.  Simpson,  182  Ind.  693, 
104  N.  E.  301. 

Kentucky. — Evansville,  etc.,  R.  R. 
Co.  v.  Grady,  6  Bush  144. 

Louisiana. —  Taylor  v.  New  Or- 
leans Terminal  Co.,  126  La.  420,  52 
So.  562,  139  Am.  St.  Rep.  537. 

Maine. —  Seidensparger  v.  Spear, 
17  Me.  123,  35  Am.  Dec.  234. 

Missouri. —  Chicago,  etc.,  R.  R. 
Co.  v.  Randolph  Town-Site  Co.,  103 
Mo.  451,  15  S.  W.  437;  Second  St. 
Improvement  Co.  v.  Kansas  City 
Southern  Ry.  Co.,  255  Mo.  519,  164 
S.  W.  515. 
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unsuccessfully  attempted  to  prevent  the  taking  of  his  land 
as  illegal  is  not  held  to  have  thereby  waived  his  right  to 
contest  the  amount,  of  damages.20 


§  478.  The  Assessment  of  Past  and  Future  Damages  in  one 
Proceeding  when  the  Taking  is  not  in  Accordance  with  Law. 

At  common  law,  when  one  individual  had  erected  a  struc- 
ture without  right  upon  another's  land,  or  had  erected  on 
his  own  land  a  permanent  structure  constituting  a  private 
nuisance  to  neighboring  land,  there  was  no  form  of  action 
by  which  the  injured  party  could  recover  compensation 
for  the  decrease  in  the  market  value  of  his  land  that  would 
result  from  the  permanent  maintenance  of  the  offending 
structure,  and  at  the  same  time,  merely  by  acknowledging 
satisfaction  of  the  judgment,  convey  to  the  wrongdoer  the 
right  to  maintain  the  structure  forever.  The  owner  of  the 
injured  land  might  maintain  an  action  of  trespass,  or  tres- 
pass on  the  case,  but  he  could  recover  only  such  damages 
as  had  accrued  to  the  date  of  the  writ  in  each  case ;  and  he 


Nebraska. — ■  Kime  v.  Cass  County, 
71  Nebr.  677,  99  N.  W.  546,  101 
N.  W.  2,  8  Ann.  Cas.  853. 

New  Hampshire.—  Manchester, 
etc.,  R.  R.  Co.  v.  Keene,  62  N.  H. 
81. 

New  York. — Galway  v.  Metropoli- 
tan El.  Ky.  Co.,  128  N.  Y.  132,  28 
N.  B.  479,  13  L.  R.  A.  788. 

Ohio. —  Goodin  v.  Cincinnati,  etc., 
Canal  Co.,  18  Ohio  St.  169,  98  Am. 
Dec.  95;  Pennsylvania  Co.  v.  Piatt, 
47  Ohio  St.  366,  25  N.  E.  1028. 

Pennsylvania. —  Oliver  v.  Pitts- 
burgh, etc.,  R.  R.  Co.,  131  Pa.  408, 
19  Atl.  47,  17  Am.  St.  Rep.  814; 
Richards  v.  Buffalo,  etc.,  R.  R.  Co., 
137  Pa.  524,  19  Atl.  931,  21  Am.  St. 
Rep.  892 ;  Pennsylvania  R.  R.  Co.  v. 
Montgomery,  etc.,  R.  R.  Co.,  167  Pa. 
62,  31  Atl.  486,  27  L.  R.  A.  766,  46 
Am.  St.  Rep.  659;  Truby  v.  Ameri- 
can Natural  Gas  Co.,  38  Pa.  Super. 
Ct  166. 

South  Dakota. —  Faulk  v.  Mis- 
souri, etc.,  Ry.  Co.,  28  S.  D.  1,  132 
N.  W.  233. 

Wisconsin. —  Gilman  v.  Sheboy- 
gan, etc.,  R.   R.   Co.,  40  Wis.   653; 


Taylor  v.  Chicago,  etc.,  R.  R.  Co., 
63  Wis.  327,  24  N.  W.  84. 

It  was  held  however  in  Leitzsey 
v.  Columbia  Water  Power  Co.,  47 
S.  C.  464,  25  S.  E.  744,  34  L.  R.  A. 
215,  that  when  the  only  illegality 
is  the  failure  to  pay  compensation 
in  advance,  an  owner  who  has  al- 
lowed his  land  to  be  occupied  with- 
out objection  cannot  treat  the  oc- 
cupancy as  unlawful  even  to  the 
extent  of  maintaining  a  common- 
law  action  of  trespass,  if  there  is 
a  statutory  proceeding  for  the  as- 
certainment of  damages  available. 
In  Withers  v.  Kansas  City  Subur- 
ban Belt  R.  R.  Co.,  226  Mo.  373, 
126  S.  W.  432,  it  appeared  that  cer- 
tain land  was  nnfenced  and  unoc- 
cupied but  was  claimed  by  accre- 
tion. The  defendant  erected  im- 
provements upon  it  and  occupied  it 
for  five  years,  to  the  plaintiff's 
knowledge.  It  was  held  that  he 
was  estopped  by  laches  from  claim- 
ing damages. 

20.  Beckman  v.  Lincoln,  etc.  R. 
R.  Co.,  85  Nebr.  228.  122  N.  W.  994, 
133  Am.  St.  Rep.  655. 
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might  continue  to  bring  such  actions  indefinitely.21  If  he 
had  been  ousted  from  his  land  he  might  recover  possession 
by  a  writ  of  ejectment,  and  he  might,  under  certain  condi- 
tions, have  the  nuisance  ordered  abated  by  a  court  of 
equity,  but  even  if  he  should  claim  and  be  awarded  perma- 
nent damages  in  a  common  law  action,  and  should  thereby 
be  estopped  from  maintaining  a  subsequent  action  him- 
self,22 a  subsequent  purchaser  of  the  land  without  notice  of 
the  judgment  would  not  be  barred  from  pursuing  his  com- 
mon law  remedies  against  the  wrongdoer.  It  would  only 
be  by  adverse  possession  or  by  a  duly  acknowledged  and 
recorded  deed  that  the  right  to  maintain  the  offending 
structure  could  be  acquired. 

As  between  private  parties  the  common  law  rule  still 
prevails,23  and  there  is  no  reason  of  sound  public  policy 


21.  Aldworth  v.  Lynn,  153  Mass. 
53,  26  N.  E.  229,  10  L.  E.  A.  210, 
25  Am.  St.  Rep.  608,  "An  erection 
unlawfully  maintained  on  one's  own 
land,  to  the  detriment  of  the  land 
of  a  neighbor,  is  a  continuing  nui- 
sance, for  the  maintenance  of  which 
an  action  may  be  brought  at  any 
time,  and  damages  recovered  up  to 
the  time  of  bringing  the  suit. 
*  *  *  That  it  is  of  a  permanent 
character,  or  that  it  has  been  con- 
tinued for  any  length  of  time  less 
than  what  is  necessary  to  acquire 
a  prescriptive  right,  does  not  make 
it  lawful,  nor  deprive  the  adjacent 
landowner  of  his  right  to  recover 
damages.  Nor  can  the  adjacent 
landowner  in  such  a  case,  who  sues 
for  damage  to  his  property,  compel 
the  defendant  to  pay  damages  for 
the  future.  The  defendant  may 
prefer  to  change  his  use  of  his 
property  so  far  as  to  make  his  con- 
duct lawful."    See  also, 

England. —  Holmes  v.  Wilson,  10 
Ad.  &  El.  503. 

Massachusetts. —  Nichols  v.  Bos- 
ton, 98  Mass.  39;  New  Salem  v. 
Eagle  Mills,  138  Mass.  8;  Wells  v. 
New  Haven  &  Northampton  Co.,  151 
Mass.  46,  23  N.  E.  724,  21  Am.  St 
Rep.  423. 

Nebraska. —  Republican  Valley  R. 
R.  Co.  v.  Fink,  18  Nebr.  82,  24 
N.  W.  439. 


New  York. —  Uline  v.  New  York 
Central  R.  R.  Co.,  101  N.  ¥.  98,  53 
Am.  Rep.  123 ;  Pond  v.  Metropolitan 
El.  Ry.  Co.,  112  N.  Y.  186,  19  N.  E. 
487,  8  Am.  St.  Rep.  734;  Tallman 
v.  Metropolitan  El.  Ry.  Co.,  121 
N.  Y.  119,  23  N.  E.  1134,  8  L.  R.  A. 
173. 

Tennessee. —  Iron  Mountain  R.  R. 
Co.  v.  Bingham,  87  Tenn.  522,  11 
S.  W.  705,  4  L.  R.  A.  622. 

Wisconsin. —  Ford  v.  Chicago,  etc., 
R.  R.  Co.,  14  Wis.  609,  80  Am.  Dec. 
791,  and  see  36  Albany  Law  Jour- 
nal 84,  104. 

22.  Fowle  v.  New  Haven,  etc.,  R. 
R.  Co.,  107  Mass.  352,  112  Mass. 
334,  17  Am.  Rep.  106;  Mansfield  v. 
Tenney,  202  Mass.  312,  88  N.  E. 
892. 

23.  The  subject  is  however  much 
confused,  on  account  of  the  dim- 
culty  of  drawing  an  accurate  dis- 
tinction between  cases  in  which 
permanent  damages  can  be  assessed 
at  common  law  and  those  in  which 
they  cannot  be,  and  also  to  the  fail- 
ure of  some  courts  to  realize  that 
the  cases  of  trespass  under  color 
of  eminent  domain  form  an  excep- 
tion to,  and  not  a  modification  of, 
the  common-law  rule  between  pri- 
vate parties.  If  A  injures  B's  house 
by  negligent  blasting,  or  digs  a  ditch 
upon  B's  land,  or  injures  his  prop- 
erty by  any  other  single  act,   the 
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requiring  it  to  be  changed,  since,  if  an  individual  by  erecting 
a  nuisance  of  a  permanent  character  upon  hiis  own  or 
another's  land  can  remit  the  owner  of  the  land  thus  invaded 
or  injuriously  affected  to  an  action  at  law  for  permanent 
damages,  the  payment  of  which  will  validate  the  nuisance, 
the  power  of  eminent  domain  is  thereby  in  effect  exercised 
without  authority  from  the  legislature,  and  for  purposes 
for  which  the  legislature  could  not  constitutionally  author- 
ize its  exercise.  When  however  an  expensive  public 
improvement  has  been  erected  by  authority  of  the  legis- 
lature upon  private  land,  or  so  near  it  as  to  "  take  "  it  in 
the  constitutional  sense,  and,  either  because  the  legisla- 
ture did  not  consider  it  necessary  or  because  the  corpora- 
tion erecting  the  structure  failed  to  comply  with  the  require- 
ments of  law,  there  have  been  no  valid  condemnation  pro- 
ceedings, it  is  generally  held  that  an  owner  who  has  not 
interfered  before  the  work  has  been  completed  has  lost  his 
right  to  have  the  structure  destroyed  or  removed;24  and, 
even  in  the  absence  of  circumstances  which  would  justify 
a  court  in  finding  that  the  owner  has  lost  his  rights,  if  the 
improvement  is  permanent  in  its  nature  and  of  great  ser- 
vice to  the  public,  the  owner  generally  understands  that, 
although  technically  he  is  entitled  to  have  the  improvement 
removed,  as  a  practical  matter  he  cannot  expect  to  accom- 

damages  are  assessed  once  for  all,  be  assumed  that  A  will  not  find 
and  B  cannot  bring  repeated  actions  some  way  of  obviating  the  injury 
for  A's  failure  to  repair  the  dam-  or  go  out  of  business  if  he  cannot, 
age.  If  A  erects  a  building  upon  Moreover,  even  if  A  assents  to  the 
B's  land  the  rule  of  damages  is  the  award  of  permanent  damages,  if  he 
same  and  moreover  the  building  be-  does  not  take  a  conveyance  of  the 
longs  to  B ;  but  if  A  persists  in  easement  from  B,  he  runs  the  risk 
occupying  the  building  each  act  of  of  a  suit  by  a  purchaser  from  B, 
occupancy  is  a  new  trespass.  B  and  in  any  event,  after  he  has  paid 
cannot  however  assume  that  A  is  B,  C,  the  owner  of  another  parcel 
going  to  continue  to  occupy  it  when  similarly  affected,  may  have  the 
he  finds  how  much  it  is  costing  him,  nuisance  enjoined.  The  difficulties 
and  recover  the  full  value  of  the  and  objections  of  applying  the  rule 
land  upon  which  the  building  of  permanent  damages  for  a  eon- 
stands  If  A  erects  an  expensive  tinuing  nuisance  are  insuperable, 
smelter  on  his  own  land  which  in-  except  when  the  wrongdoer  is  a 
jures  B's  neighboring  land  by  its  public  service  corporation  bound  to 
fumes  in  such  a  way  as  to  consti-  continue  the  operation  of  its  busi- 
tute  a  private  nuisance,  or  turns  an  ness  and  authorized  to  exercise  eml- 
unreasonable  amount  of  sewage  into  nent  domain  if  necessary, 
a  stream,  or  erects  a  dam  in  such  24.  Supra,  §  474. 
a  way  as  to  flood  B's  land,  it  cannot 
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plish  such  a  result,  especially  if  the  company  which  erected 
the  improvement  acted  in  good  faith,  and  the  company  will 
eventually  buy  his  rights  or  condemn  his  land  even  if  it  is 
necessary  to  have  a  new  law  enacted  to  provide  for  it.  In 
such  a  case  it  will  be  a  matter  of  convenience  to  both 
parties,  and  to  the  public  as  well,  if  the  owner  can  have 
his  damages  assessed  once  and  for  all,  and  the  corpora- 
tion which  erected  the  structure  can  be  at  tho  same  time 
confirmed  in  its  right  of  occupancy  without  further  inter- 
ference. 

The  convenience  of  an  action  which  will  produce  such  a 
result,  or  rather  the  inconvenience  of  there  being  none, 
has  led  to  the  creation  of  the  necessary  remedy  by  one 
means  or  another  in  almost  every  jurisdiction,  the  courts, 
as  in  so  many  other  matters,  being  unconsciously  influ- 
enced by  sociological  considerations  when  the  statutory 
authority  was  lacking  and  having  thus  been  led  to  adapt 
the  law  to  the  conceptions  of  policy  and  justice  prevailing 
in  the  community  of  which  they  form  a  part. 

Although  the  result  has  been  very  generally  the  same, 
the  methods  by  which  the  result  was  reached  have  differed 
widely  in  the  different  jurisdictions.  In  some  states  there 
is  a  statutory  provision  for  the  assessment  of  permanent 
damages  when  the  taking  is  unlawful;25  and  in  all  of  the 
states  in  which  a  taking  of  land  is  effected  by  administra- 
tive order  and  damages  are  assessed  on  the  petition  of 
the  land-owner,  it  is  held  that  a  land-owner,  by  bringing  a 
petition  for  damages,  waives  all  informalities  and  irregu- 
larities in  the  proceedings  by  which  the  improvement  was 
established  and  is  entitled  to  have  permanent  damages 
assessed  upon  the  statutory  petition,  provided  the  corpora- 
tion constructing  the  improvement  had  the  power,  by  any 
act  of  condemnation,  to  have  established  it  lawfully.26  In 
such  states  however,  when  there  was  no  act  purporting  to 
be  a  taking,  or  the  condemning  party  had  no  authority  to 
exercise  eminent  domain,  the  statutory  proceeding  for  the 
assessment  of  damages  cannot  be  maintained  and,  in  any 
event,  when  the  proceedings  are  not  in  accordance  with 
law,   so  that  a  common  law  action  will  lie,  permanent 

25.  Supra,  §  468.  26.  Supra,  §§  396,  469. 


1280  The  Law  of  Eminent  Domain.  §  478 

damages  cannot  be  assessed  in  such  an  action  except  by- 
express  agreement  of  the  parties.27 

The  taking  of  property  for  the  use  of  the  United  States 
government  is  ordinarily  effected  by  judicial  proceedings, 
and  there  is  no  statute  by  which  an  owner  may  petition 
for  damages.  There  are  however  provisions  of  statute 
by  which  contractual  claims  against  the  government  can 
be  adjudicated  in  the  Court  of  Claims.  When  the  United 
States  has  taken  property  and  has  made  no  provision  for 
paying  for  it,  since  a  suit  against  the  United  States  can 
rest  only  upon  contract,  the  right  of  the  owner  of  the  prop- 
erty taken  has  been  worked  out  by  the  courts  upon  the 
basis  of  contract,  and  it  has  been  held  that  when  the  gov- 
ernment has  appropriated  property  to  its  own  use  which 
it  does  not  claim  as  its  own,  an  implied  contract  to  pay 
the  owner  the  value  of  the  property  so  taken  arises, 
which  will  be  enforced  by  the  courts.28  Satisfaction  of 
the  judgment  in  such  a  case  is  an  implied  grant  of  the  ease- 
ment.29 There  is  however  no  implied  contract  to  pay  for 
property  merely  because  it  is  damaged,  unless  it  is  so 
severely  damaged  as  .to  be  "  taken  "  in  the  constitutional 
sense.30  The  right  of  recovery  for  land  taken  upon  the 
theory"  of  implied  contract  has  been  established  also  in  at 
least  one  of  the  states,31  but  it  has  not  received  general 
acceptance  outside  of  the  federal  courts. 

27.  Aldrich  v.  Lynn,  153  Mass.  53,  Tompkins  v.  United  States,  45  Ot. 
29  N.  E.  229,  10  L.  R.  A.  210,  25  CI.  66;  United  States  v.  Portneuf- 
Am.  St.  Rep.  608  ;  Diamond  v.  North  MaTsh  Valley  Irrigation  Co.,  205 
Attleborough,    219    Mass.    587,    593,  Fed.  416. 

107  N.  E.  445.    For  a  case  in  which  29.  United    States    v.    Portneuf- 

permanent  damages   were   assessed  Marsh    Valley    Irrigation    Co.,    205 

in  a   common-law  action  by  agree-  Fed.  416. 

ment  of  the  parties,  see  Fowle  v.  30.  Peabody  v.  United  States,  231 

New    Haven,    etc.,    R.    E.    Co.,    107  U.    S.    530,    58   L.    ed.    351.     When 

Mass.   352,   112  Mass.   334,  17  Am.  however  property  has  been  perma- 

Rep.  106.  nently  flooded  so  as  to  be  "  taken  " 

28.  United  States  v.  Great  Falls  in  the  constitutional  sense,  a  con- 
Mfg.  Co.,  112  U.  S.  645,  28  E.  ed.  tract  to  pay  for  it  is  implied  as 
846 ;  Hollister  v.  Benedict,  etc.,  Mfg.  fully  as  if  it  had  been  appropriated 
Co.,  113  U.  S.  59,  28  L.  ed.  901;  and  occupied  by  the  government. 
United  States  v.  Lynah,  188  U.  S.  United  States  v.  Lynah,  188  U.  S. 
445,    47    L.    ed.    539,    546;    United  445,  47  L.  ed.  539. 

States    v.    Buffalo    Pitts     Co.,    234  31.  Boise  Valley  Construction  Co. 

U  S  228,  58  L.  ed.  1290 ;  Schillinger      v.  Kroeger,  17  Idaho  384,  105  Pac. 
v.  United  States,  24  Ct.  CI.  278,  298;      1070,  28  L.  R.  A.  (N.  S.)  968. 
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In  a  few  of  the  states  the  force  of  the  common  law  prin- 
ciple which  makes  impossible  the  awarding  of  permanent 
■damages  in  an  action  at  law  for  unlawful  injury  is  recog- 
nized,32 but  the  difficulty  is  avoided  by  issuing  an  injunction 
against  the  continued  existence  of  the  offending  structure, 
conditioned  upon  the  failure  of  the  corporation  which 
erected  it  to  pay  within  a  specified  time  compensation 
assessed  in  the  course  of  the  equitable  proceeding,  upon 
receipt  of  a  release  from  the  owner  of  all  claim  for  further 
damages.33  The  damages  so  assessed  are  the  same  as 
would  be  awarded  in  condemnation  proceedings.64  The 
owner  cannot  however  be  forced  to  accept  this  relief,  if  he 
is  entitled  under  the  constitution  to  have  his  damages 
assessed  by  a  different  tribunal.35  The  court  might  how- 
ever, if  the  owner  was  dissatisfied  with  this  remedy,  refuse 
him  an  injunction  altogether  on  the  ground  of  laches  and 
leave  him  to  his  remedy  at  common  law  of  bringing  suc- 
cessive actions  for  the  damages  accrued  to  the  date  of  the 
writ,  and  thus  bring  considerable  pressure  to  bear  so  that 
the  remedy  by  injunction  is,  as  a  practical  matter,  exclusive. 
In  a  few  other  states  damages  are  assessed  in  equity  upon 

32.  Uline  v.  New  York,  etc.,  K.  R.  In  Flynn  v.  New  York,  etc.,  Ry. 
Co.,  101  N.  Y.  98,  53  Am.  Rep.  123;  Co.,  139  App.  Div.  (N.  Y.)  199,  123 
Pond  v.  Metropolitan  El.  Ky.  Co.,  N.  Y.  Supp.  759,  it  was  held  that 
112  N.  Y.  186,  19  N.  E.  487,  8  Am.  the  court  might  attach  to  its  re- 
st. Rep.  734 ;  Tallman  v.  JXetropoli-  fusal  to  grant  an  injunction  re- 
tan  El.  Ry.  Co.,  121  N.  Y.  119,  23  straining  a  railroad  company  from 
N.  E.  1134,  8  L.  R.  A.  173.  laying    its     tracks    across    certain 

33.  Alabama. —  Thornton  v.  Shef-  property    a    condition    that   it   pay 
field,  etc.,  R.  R.  Co.,  84  Ala.  109,  4  compensation  for  actual  damage. 
So.  197,  5  Am.  St.  Rep.  197;  Tom-  In  Knoth  v.  Manhattan  Ry.  Co., 
higbee  Valley   R.   R.   Co.   v.   Loper,  109  App.  Div.  (N.  Y.)  802,  96  N.  Y. 
184  Ala.  343,  63  So.  1006.  Supp.   844,   4   St.   Ry.   Rep.   875,   it 

Georgia. —  Charleston,  etc.,  R.  R.  appeared  that  plaintiff  had  delayed 

Co.  v.  Hughes,  105  Ga.  1,  30  S.  E.  ten  years  before  bringing  his  bill, 

972,  70  Am.  St.  Rep.  17.  and  compensation  was  awarded  on 

New  York. —  Pappenheim  v.  Met-  condition   that   he    grant   an    ease- 

Topolitan    El.    Ry.    Co.,    128    N.    Y.  ment    to    the    defendant,    although 

436,  28  N.  E.  518,  13  L.  R.  A.  401,  the  defendant  had  no  power  to  con- 

26    Am.    St.    Rep.    486;    American  demn  an  easement. 

Bank  Note  Co.   v.   New   York   Ele-  34.  American    Bank    Note   Co.    v. 

vated   Ry.    Co.,   129   N.   Y.    252,   29  New  York  Elevated  R.  R.  Co.,  129 

N.   E.   302 ;    Sperb   v.   Metropolitan  N.  Y.  252,  29  N  E.  302. 

El.   R.   R.   Co.,    137   N.    Y.    155,   33  35.  Ascher  v.   South   Shore  Trac- 

N.  E.  319,  20  L.  R.  A.  752.  tion  Co.,  144  App.  Div.  (N.  Y.)  234, 

Norm  Carolina. —  Phillips  v.  Pos-  128  N.  Y.  Supp.  1044. 
tal  Tel.  Cable  Co.,  130  N.  C.  513,  41 
S.  E.  1022,  89  Am.  St.  Rep.  868. 

81 


1282 


The  Law  op  Eminent  Domain. 


§478 


the  theory  of  the  foreclosure  of  an  equitable  lien  analogous 
to  a  vendor's  lien.36 

In  most  of  the  states  the  courts  have  allowed  the  owner 
of  the  land  to  recover  permanent  damages  when  his  con- 
stitutional rights  have  been  violated  by  the  taking  or 
injury  of  his  land  under  color  of  eminent  domain,  either  in 
an  action  of  trespass  or  its  modern  substitute,  or,  in  states 
in  which  forms  of  action  have  been  abolished  by  statute, 
in  an  action  at  law  for  the  damages  thus  caused,37  and  the 


36.  Arkansas. —  Organ  v.  Mem- 
phis, etc.,  R.  B.  Co.,  51  Ark.  235, 
11  S.  W.  96 ;  Ashley  v.  Little  Bock, 
56  Ark.  391,  19  S.  W.  1058. 

Florida. —  Florida  Southern  By. 
Co.  v.  Hill,  40  Fla.  1,  23  So.  566,  74 
Am.  St.  Bep.  124. 

Vermont. —  Kendall  v.  Missisquoi, 
etc.,  R.  R.  Co.,  55  Vt.  438;  Adams 
v.  St.  Johnsbury,  etc.,  B.  B.  Co.,  57 
Vt.  240 ;  Bridgman  v.  St.  Johnsbury, 
etc.,  R.  R.  Co.,  58  Vt.  198,  2  Atl. 
467. 

37.  Alabama. —  Stein  v.  Burden, 
24  Ala.  146,  60  Am.  Dec.  453 ;  High- 
land Ave.,  etc.,  R.  B.  Co.  v.  Mat- 
thews, 99  Ala.  24,  10  So.  267,  14 
L.  B.  A.  462. 

Arkansas. —  McLaughlin  v.  Hope, 
107  Ark.  442,  155  S.  W.  910,  47 
L.  R.  A.   (N.  S.)   137. 

Connecticut. — Cullen  v.  New  York, 
etc.,  R.  R.  Co.,  66  Conn.  211,  33  Atl. 
910;  Pinney  v.  Winchester,  83  Conn. 
411,  76  Atl.  994. 

Florida. —  Jarrett  Lumber  Corpo- 
ration v.  Christopher,  65  Fla.  379, 
61  So.  831. 

Georgia. —  Atlantic,  etc.,  R.  B.  Co. 
v.  Fuller,  48  Ga.  423;  Atlanta  v. 
Hunnicutt,  95  Ga.  138,  22  S.  B. 
130. 

Illinois. —  Chicago,  etc.,  B.  B.  Co. 
V.  Loeb,  118  111.  203,  59  A~m.  Bep. 
341 ;  Doane  v.  Lake  St.  El.  By.  Co., 
165  111.  510,  46  N.  E.  520,  36  L.  B.  A. 
97,  56  Am.  St.  Rep.  265. 

Indiana — North  Vernon  v.  Voeg- 
ler,  103  Ind.  314,  2  N.  E.  821,  53 
Am.  Rep.  134 ;  Fort  Wayne  v.  Ham- 
ilton, 132  Ind.  487,  32  N.  E.  324,  32 
Am.  St.  Rep.  263. 

Iowa. — Mulholland  v.  Des  Moines, 
etc.,  Ry.  Co.,  60  Iowa  740,  13  N.  W. 
726;  Bizer  v.   Ottumwa  Hydraulic 


Power  Co.,  70  Iowa  145,  30  N.  W. 
172. 

Kansas. —  Central  Branch  R.  R. 
Co.  v.  Twine,  23  Kan.  585,  33  Am. 
Rep.  203 ;  Cohen  v.  St.  Louis,  etc., 
R.  R.  Co.,  34  Kan.  158,  8  Pac.  138, 
55  Am.  Rep.  242;  Wichita,  etc.,  B. 
B.  Co.  v.  Fechheimer,  36  Kan.  45, 
12  Pac.  362;  Hubbard  v.  Spring 
Eiver  Power  Co.,  89  Kan.  446,  131 
Pac.  1182. 

Kentucky. —  Elizabeth,  etc.,  R.  R. 
Co.  v.  Combs,  10  Bush  382,  19  Am. 
Rep.  67;  Louisville,  etc.,  R.  R.  Co. 
v.  Stephens,  96  Ky.  401,  29  S.  W. 
14,  49  Am.  St.  Rep.  303. 

Maine. —  Hall  v.  Pickering,  40 
Me.  548. 

Mississippi. — Memphis,  etc.,  R.  R. 
Co.  v.  Payne,  37  Miss.  700 ;  Natchez, 
etc.,  B.  B.  Co.  v.  Currie,  62  Miss. 
506. 

Missouri. —  Soulard  v.  St.  Louis, 
36  Mo.  546;  Hickman  v.  Kansas 
City,  120  Mo.  110,  25  S.  W.  225,  23 
L.  B.  A.  658,  41  Am.  St.  Rep.  684. 

flew  Hampshire. —  Littleton  v. 
Berlin  Mills  Co.,  73  N.  H.  11,  58 
Atl.  877. 

North  Carolina. — White  v.  North- 
western North  Carolina  R.  B.  Co., 
113  N.  C.  610,  18  S.  E.  330,  22 
L.  B.  A.  627,  37  Am.  St.  Bep.  639; 
Mullen  v.  Lake  Drammond  Canal, 
etc.,  Co.,  130  N.  C.  496,  41  S.  E. 
1027,  61  L.  B.  A.  833;  Bhodes  v. 
Durham,  165  N.  C.  679,  81  S.  E. 
938 ;  Lloyd  v.  Venable,  168  N.  C.  531, 
84  S.  E.  855. 

Ohio. —  Piatt  v.  Pennsylvania  Co., 
43  Ohio  St.  228,  1  N.  E.  420 ;  Long- 
worth  v.  Cincinnati,  48  Ohio  St. 
637,  29  N.  E.  274. 

Pennsylvania. —  Miller  v.  Han- 
over, etc.,  Water  Co.,  240  Pa.  393. 
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satisfaction  of  judgment  in  such  a  case  is  treated  as  a  con- 
clusive assent  to  the  continuance  of  the  structure  and  as 
constituting  in  effect  the  condemnation  of  an  easement,  so 
that  a  subsequent  purchaser  of  the  land  will  be  barred  from 
seeking  the  removal  of  the  structure  or  from  claiming  addi- 
tional damages  for  its  continuance.  This  remedy  is  avail- 
able however  only  when  the  structure  is  in  its  nature 
permanent.38  In  such  case  either  party  may  require  the 
award  of  permanent  damages  ;39  and  after  the  owner  of  the 
land  by  his  acquiescence  in  the  occupation  of  his  land  has 
precluded  himself  from  exercising  his  right  to  recover 
possession,  his  right  to  permanent  damages  has  become 
vested,  and  he  cannot  be  deprived  of  it  by  the  voluntary 
removal  of  the  structure  by  the  corporation  which  erected 
it.40 

The  lack  of  sound  legal  principle  to  sustain  the  award  of 
permanent  damages  in  an  action  of  this  character  has  often 
been  pointed  out  by  careful  thinkers ;  and  the  uncertainty 
thrown  upon  the  title  to  land  by  the  recognition  of  the  val- 
idity of  the  conveyance  of  an  easement  by  an  unrecorded 
instrument  is  undoubtedly  a  serious  evil;  but  it  is  safe  to 
assume  that  as  long  as  the  majority  of  the  states. maintain 
upon  the  books  constitutional  and  statutory  provisions  with 

87  Atl.  706 ;  Wagner  v.  Purity  Wa-  provement  Co.,  66  Wis.  439,  29  N.  W. 

ter  Co.,  241  Pa.  328,  88  Atl.  484.  240 ;  Babcock  v.  Chicago,  etc.,  Ry. . 

South    Carolina. —  Cureton    v.  Co.,  107  Wis.  280,  83  N.  W.  316,  81 

South   Bound   R.   R.   Co.,   59   S.   C.  Am.  St.  Rep.  845. 

371,  37  S.  E.  914.  38.  When  no  permanent  structure 

South  Dakota. — Appel  v.  Chicago,  had  been  erected  and  the  injury  to 

etc.,  Ry.  Co.,  34  S.  D.  306,  148  N.  W.  the  plaintiff's  land  could  be  reme- 

513,  L.  R.  A.  1915  D  397.  died  at  reasonable  expense  without 

Tennessee. —  Frater   v.    Hamilton  interfering  with  the  public  use  for 

County,    90    Tenn.    661,    19    S.    W.  which  the  taking  was  made,  it  was 

233;   Piercy   v.   Johnson   City,   130  held  that  the  owner  was  not  enti- 

Tenn.  231,  169  S.  W.  765.  tied  to  permanent  damages.    Mullen 

Texas. —  International,  etc.,  R.  R.  v.  Lake  Drummond  Canal,  etc.,  Co., 

Co.  v.  Benitos,  59  Tex.  326;  Texas,  130   N.   C.   496,   41    S.   B.    1027,   61 

etc.,  R.  R.  Co.  v.  El  Paso,  etc.,  R.  R.  L.  R.  A.   833.     A  logging  railroad 

Co.    (Tex.    Civ.    App.),    156    S.    W.  may  however  be  a  permanent  strue- 

561.  ture.     Jarrett  Lumber  Corporation 

Utah.—  Salt  Lake  Investment  Co.  v.  Christopher,  65  Ma.  379,  61  So. 

v.  Oregon  Short  Line  R.  R.  Co.,  148  831. 

Pac.  439.  39.  Rhodes  v.  Durham,  165  N.  C. 

Wisconsin.— Loop  v.  Chamberlain,  679,  81  S.  E.  938. 

17  Wis.  504,  20  Wis.  135;  Rusch  v.  40.  Babcock  v.  Chicago,  etc.,  Ry. 

Milwaukee,  54  Wis.   136,   11  N.  W.  Co.,  107  Wis.  280,  83  N.  W.  316,  81 

253;    Hackstack    v.    Keshena    Im-  Am.  St.  Rep.  845. 


1284  The  Law  of  Eminent  Domain.  §  479 

respect  to  eminent  domain,  of  the  enforcement  of  which 
public  sentiment  does  not  approve,  some  form  of  legal 
fiction  will  be  resorted  to  for  the  purpose  of  evading  the 
letter  of  the  law. 

§  479.  Remedy  against  the  Successor  of  the  Corporation 
Inflicting  the  Injury. 

When  a  parcel  of  private  land  has  been  taken  by  eminent 
domain  in  a  jurisdiction  in  which  compensation  in  advance 
of  the  taking  is  not  required,  or  a  public  work  inflicting 
injury  upon  adjacent  land  has  been  located  under  constitu- 
tional or  statutory  provisions  which  require  compensation 
for  damage,  and  the  corporation  which  made  the  taking  or 
located  the  injurious  structure  has  sold  or  leased  its  fran- 
chise and  all  its  property  to  another  corporation,  or  a  mort- 
gage thereon  has  been  foreclosed,  or  the  corporation  has 
been  consolidated  with  another  corporation,  before  the 
compensation  or  damages  have  been  paid,  the  rights  of 
the  owners  of  property  taken  or  damaged  are  not  impaired, 
for  the  latter  corporation  takes  only  what  the  former  had 
the  power  to  convey,  namely,  the  right  to  occupy  and  use 
the  location  acquired,  subject  to  the  right  of  the  owners 
of  land  taken  or  injured  to  enforce  their  claims  for  com- 
pensation in  the  manner  provided  by  law.  The  new  com- 
pany, by  adopting  the  original  taking,  subjects  itself  to 
the  obligation  of  paying  the  damages.  The  right  of  the 
owner,  if  not  strictly  a  lien,  has  at  least  the  nature  of  a  lien 
or  incumbrance  upon  the  land,  and  the  new  company  may 
be  compelled  to  pay  the  damages  in  the  statutory  proceed- 
ings.41 

In  jurisdictions  in  which  it  is  required  that  compensation 
be  paid  in  advance  of  the  taking,  no  such  question  can 
properly  arise,  for  even  if  a  corporation  which  has  insti- 
tuted condemnation  proceedings  is  in  possession,  having  no 
title  it  could  convey  none,  and  the  most  that  the  new  com- 
pany could  acquire  would  be  the  right  to  possession  and 

41.  Drury  v.  Midland  R.  R.  Co.,  the  deed  takes  the  land  subject  to 

127  Mass.  571 ;  Pfeifer  v.  Sheboy-  the  condition,  and  the  grantor  may 

gan,  etc.,  R.  R.  Co.,  18  Wis.  155,  86  maintain  ejectment  to  recover  pos- 

Am.  Dec.   751.     When  property  is  session   of   the  land   upon   breach 

acquired  for  public  use  by  a  deed  of  the  condition.     Ruddick   v.   St. 

with  condition  subsequent,  the  sue-  Louis,  etc.,  Ry.  Co.,  116  Mo.  25,  22 

cessor  of  the  corporation  accepting  S.  W.  499,  38  Am.  St.  Rep.  570. 
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the  benefit  of  the  condemnation  proceedings  as  far  as  they 
had  progressed. 

When  the  location  of  the  public  work  which  causes  the 
injury  is  unlawful,  or  the  particular  injury  complained  of 
is  unauthorized,  (apart  from  the  doctrine  of  "  permanent 
damages  "  which,  as  shown  elsewhere,  the  impractical 
nature  of  the  eminent  domain  statutes  in  certain  states  has 
compelled  the  courts  of  such  jurisdictions'  to  adopt)42  the 
rights  of  the  respective  parties  in  case  of  a  sale,  lease  or 
consolidation  of  the  offending  corporation  after  the  injury 
was  first  inflicted,  but  before  damages  were  paid,  are  clear. 
Unless  the  first  corporation  had  acquired  the  right  to  main- 
tain its  structures  by  adverse  possession,  the  owner  of  land 
taken  may  recover  possession  by  writ  of  ejectment,43  and  he 
may  have  the  continuance  of  an  unauthorized  nuisance  upon 
neighboring  land  abated  by  bill  in  equity.44  He  may  recover 
damages  for  the  trespass  which  accrued  before  the  convey- 
ance against  the  first  corporation,45  and,  if  the  second  was 
by  statute  expressly  made  liable  for  the  debts  of  the  first, 
he  might  collect  these  damages  from  the  second;46  and  in 
any  event  he  may  recover  damages  from  the  failure  to 
remove  the  offending  structure  or  from  the  continuance  of 
the  injury  accruing  after  the  acquisition  of  title  by  the  new 
company  ;4T  but  in  the  absence  of  special  statutory  pro- 
vision, he  cannot  recover  from  the  second  company  dam- 
ages inflicted  by  the  first.     ' 

In  the  states  in  which  the  doctrine  of  the  assessment  of 
permanent  damages  at  common  law  for  an  unlawful  taking 
under  color  of  eminent  domain  has  been  adopted  with  its 
usual  concomitant,  the  loss,  by  passive  acquiescence,  of  the 
right  to  recover  possession  of  land  unlawfully  taken,48  the 
situation  is  somewhat  complicated.    As  the  right  to  recover 

42.  Supra,  §  478.  15  N.  E.  451,  3  Am.  St.  Rep.  650; 

43.  Supra,  §  473.  Harbach  v.  Des  Moines,  etc.,  R.  R. 

44.  Supra,  §  472.  Co.,  80  Iowa  593,  44  N  W.  348,  11 

45.  Keil  v.  Gray's  Harbor,  etc.,  L.  R.  A.  113 ;  King  v.  Vicksburg, 
Ry.  Co.,  71  Wash.  163,  127  Pac.  etc.,  Light  Co.,  88  Miss.  456,  42 
1113.  So.  204,  117  Am.  St.  Rep.  749.     In 

46.  New  Bedford  R.  R.  Co-  v.  Eastman  v.  Amoskeag  Mfg.  Co.,  44 
Old  Colony  R.  R.  Co.,  120  Mass.  N.  H.  43,  82  Am.  Dec.  201,  the  pur- 
397.  chaser   was   held   not   liable   until 

47.  Penn  Mutual  Life  Insurance  upon  request  it  refused  to  remove 
Co.  v.  Heiss,  141  111.  35,  31  N.  E.  the  nuisance. 

138,  33  Am.  St.  Rep.  273  ;  Indiana,  48.  Supra,   §  474. 

etc.,  Ry.  Co.  v.  Allen,  113  Ind.  308, 
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permanent  damages  for  unlawful  injury  under  color  of 
eminent  domain  accrued  as  soon  as  the  work  had  been  con- 
structed without  interference  from  the  owner,  the  obliga- 
tion to  pay  such  damages  was  the  simple  unsecured  debt  of 
the  first  corporation ;  and  as  it  is  the  rule  that  when  nothing 
appears  tending  to  show  that  the  sale  of  the  franchise  and 
all  the  other  property  of  a  corporation  was  made  upon 
inadequate  consideration,  or  that  it  was  characterized  by 
bad  faith  in  any  manner,  the  purchaser  takes  the  property 
without  liability  for  payment  of  the  vendor's  unsecured 
debts,  this  rule  has  in  some  cases  been  applied  even  to  the 
obligation  to  pay  permanent  damages  for  injury  to  land 
inflicted  under  color  of  eminent  domain.49  In  most  states 
however,  the  injustice  of  applying  a  rule  which  was  adopted, 
partly  at  least,  for  the  protection  and  convenience  of  the 
landowner,  in  such  a  way,  as,  in  effect,  to  deprive  him  of 
his  property  for  public  use  without  compensation,  has  led 
the  courts  to  devise  a  means  of  avoiding  this  result,  and 
it  is  generally  held  that  the  successor  of  the  corporation 
which  made  the  taking  must  pay  the  damages,  either  upon 
the  theory  of  implied  contract,50  or  of  a  lien  similar  to  a 
vendor's  lien  superior  to  the  rights  of  a  purchaser  or  lessee 
of  the  franchise  or  property  of  the  corporation  which  made 
the  taking  or  inflicted  the  injury.51 

49.  Hannegan  v.  Denver,  etc.,  Ry.  486,  43  S.  W.  731,  80  Am.  St.  Rep. 

Co.,  43   Colo.   122,  95   Pac.  343,   16  362. 

L    R   A    (N    S.)   874,  127  Am.  St.  Missouri—  Tate  v.  Missouri,  etc., 

Rep    100;  Guinn  v.  Ohio  River  R.  »•  »■  Co.,  64  Mo.  149;   Provolt  v. 

R   Co    46  W   Va.  151,  33  S.  B.  87,  Chicago,  etc.,  R.  R.  Co.,  69  Mo.  633; 

76  Am.  St.  Rep.  806.  State  exrel.  Roberts  v.  Bicher,  178 

^  ?£CTgS'  of:*  A   *    S   Ik        'O^o.-Dayton,  etc.,  R.  R.  Co.  v. 
Hall,  135  Ind.  91,  34  N.  E.  704,  23      ^^     2Q    ^    gt    m.    ^^ 

L.  R.  A.  231.  Miaml  R    R    ^  v    Hambleton,  40 

51.  United  States.— Central  Trust  OWo  gt  49g 

Co.  v.  Bridges,  6  C.  C.  A.  539,  57  go|rtft  Carolina.— Gmison  v.   Sa- 

Ped.  753.  vannah,  etc.,  R.  R.  Co.,  7  S.  C.  173. 

Georgia.—  Mims   v.    Macon,   etc.,  south    DaTco ta.—  Faulk    v.    Mis- 

R.  R.  Co.,  3  Ga.  333.  sotlri;  etc,  Ry.  Co.,  28  S.  D.  1,  132 

Illinois. —  Epling  v.  Dickson,  170  N   w   233;  Appel  v.  Chicago,  etc., 

111.  329,  48  N.  B.  1001.  Ry.  Co.,  34  S.  D.  306,   148  N.  W. 

Kansas.—  Fort  Scott,  etc.,  R.  R.  513,  l.  R.  A.  1915  D  397. 

Co.  v.  Fox,  42  Kan.  490,  22  Pac.  583.  Texas. —  Texas,  etc.,  R.  R.  Co.  v. 

Kentucky.—  Stickley     v.     Chesa-  El  Paso,  etc.,  R.  R.  Co.  (Tex.  Civ. 

peake,  etc.,  R.  R.  Co.,  93  Ky.  323,  App.),  156  S.  W.  561. 

20  S    W    261-  Ball  v.  Maysville  &  Virginia.—  Southern  R.  R.  Co.  v. 

Big   Sandy  Byroad  Co.,   102  Ky.  Gregg,  101  Va.  308,  43  S.  B.  570. 
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§  480.  What  Constitutes  a  Municipal  Corporation. 

It  may  be  well  to  consider  first  what  constitutes  a  cor- 
poration. A  charter  of  incorporation  is  a  grant  from  the 
state  to  certain  individuals  of  the  power  and  privilege  of 
constituting  a  legal  entity  with  perpetual  succession  under 
the  corporate  name  notwithstanding  changes  in  the  indi- 
viduals who  may  compose  it.  To  a  corporation  thus 
created  certain  other  rights  are  usually  granted,  for  other- 
wise the  charter  would  be  of  little  benefit  to  the  incor- 
porators. These  rights  may  be  rights  that  the  members 
of  the  corporation  could  have  freely  exercised  as  individ- 
uals but  which  the  corporation,  being  a  creation  of  statute 
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and  having  only  such  powers  as  the  statute  has  given  it,, 
could  not  exercise  without  special  authority,  or  they  may 
constitute  a  franchise  or  special  privilege  conferred  by  the 
state  which  does  not  belong  to  the  citizens  generally,  by 
common  right,  and  in  such  case  usually  carrying  with  it 
certain  obligations. 

Corporations  naturally  fall  into  two  classes,  public  and 
private,1  public  corporations  being  created  by  the  govern- 
ment for  political  purposes,  and,  even  if  the  creation  of 
such  corporations  involves  the  concession  to  the  corpora- 
tors of  valuable  rights,  those  rights  are  essentially  politi- 
cal; private  corporations  are  created  for  purposes  other 
than  political  to  carry  out  some  project  in  which  the  cor- 
porators are  interested,  whether  it  be  for  their  pecuniary 
profit,  for  religion,  for  education  or  for  charity,  and  the 
rights  granted  the  corporators  are  for  the  furtherance  of 
the  project. 

Most  public  corporations  are  territorial;  that  is,  they 
are  created  for  the  purpose  of  exercising  certain  govern- 
mental functions  within  definite  boundaries,  and  the  ' '  cor- 
poration "  includes  the  territory  embraced  within  the 
boundaries  as  well  as  the  inhabitants  thereof.2  Not  all 
territorial  corporations  are  municipal  corporations;  a 
municipal  corporation  was  described  many  years  ago  as 
' '  the  investing  of  the  people  of  a  place  with  the  local  gov- 

1.  Dartmouth    College    v.    Wood-  ated  by  the  government  for  its  own 

ward,  4  Wheat.    (TJ.   S.)    518,   688,  uses,    whose    stock    is    exclusively 

4  L.  ed.  629.     "  Public  corporations  owned  by  the  government  is  in  the 

are  generally  esteemed  such  as  exist  strictest  sense  a  public  corporation, 

for  political  purposes  only,  such  as  So  a  hospital  created  and  endowed 

towns,  cities,  parishes  and  counties ;  by     the    government    for    general 

and  in  many  respects  they  are  so,  charity.    But  a  bank  whose  stock  is 

although  they  involve  some  private  owned  by  private  persons  is  a  pri- 

interests ;  but  strictly  speaking  pub-  vate    corporation,    although    St    is 

lie  corporations  are  such  only  as  are  erected  by  the  government  and  its 

founded  by  the  government  for  pub-  objects  and  operations  partake  of  a 

lie  purposes  when  the  whole  inter-  public  nature.    The  same  doctrine 

ests  belong  also  to  the  government  may  be  affirmed  of  insurance,  canal, 

If  therefore  the  foundation  be  pri-  bridge  and  turnpike  companies.    In 

vate,  though  under  the  charter  of  all  these  cases  the  uses  may  in  a. 

the  government,  the  corporation  is  certain  sense  be  called  public;  but 

private,  however  extensive  the  uses  the  corporations  are  private." 

may  be  to  which  it  is  devoted,  either  2.  Kelly  v.  Pittsburg,  104  TJ.  S.  78, 

by  the  bounty  of  the  founder  or  of  26  L.  ed.  659 ;  Galesburg  v.  Hawkin- 

the  nature  and  objects  of  the  insti-  son,  75  111.  152 ;  People  v.  Bennett, 

tution.     For   instance  a   bank  ere-  29  Mich.  451,  18  Am.  Rep.  107. 
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eminent  thereof  "3  and  the  modern  definitions  recognize 
that  the  power  to  exercise  at  least  some  scintilla  of  self- 
government  and  of  the  right  to  regulate  local  affairs  is 
essential  to  constitute  a  true  municipal  corporation.4  The 
distinction  between  municipal  corporations  and  mere 
territorial  sub-divisions  (which  are  not  always  considered 
even  corporations)  will  be  explained  more  fully  in  a  later 
section,  but  it  is  one  which  is  now  often  loosely  drawn  and 
frequently  disregarded  in  common  speech. 

Corporations,  both  private  and  municipal  were  known 
to  the  Eoman  law,  but  with  the  downfall  of  Eome  ceased 
for  the  time  to  be  of  importance.  It  was  not  until  the 
foundation  of  the  English  East  India  Company  in  1600  that 
private  business  corporations  reappeared  in  Europe  and 
for  a  long  time  such  corporations  played  an  unimportant 
part.  Harvard  College  was  the  only  private  corporation 
chartered  in  Massachusetts  before  the  Revolution.5  It  was 
not  until  well  into  the  nineteenth  century,  when  large  fac- 
tories and  steam  railroads  began  to  be  established,  that 
private  business  corporations  in  the  modern  sense  began 
to  be  known.  The  private  corporations  of  earlier  times 
were  almost  all  of  the  ecclesiastical,  the  educational  or  the 
charitable  class. 

3.  Cudden   v.    Eastwick,    1    Salk.  legislature  with  or  without  the  con- 
143.  sent  of  such  inhabitants  for  govern- 

4.  Dillon,  Municipal  Corporations,  mental  purposes,  possessing  local 
§  20.  "  We  may  therefore  define  a  legislative  and  administrative  pow- 
municipal  corporation  in  its  histori-  ers,  and  power  to  exercise  within 
cal  and  proper  sense,  to  be  the  in-  such  area  so  much  of  the  adminis- 
corporation  by  the  authority  of  the  trative  power  of  the  state  as  may 
government  of  the  inhabitants  of  a  be  delegated  to  it,  and  possessing 
particular  place  or  district,  and  au-  limited  capacity  to  own  and  hold 
thorizing  them  in  their  corporate  property  and  to  act  in  purveyance 
capacity  to  exercise  subordinate  of  public  conveniences." 
specified  powers  of  legislation  and  5.  Attorney-General  v.  Sullivan, 
regulation  with  respect  to  their  163  Mass.  446,  40  N.  E.  843,  28 
local  and  internal  concerns.  The  L.  R.  A.  445.  There  were  no  private 
power  of  local  government  is  the  business  corporations  in  the  Colony 
distinctive  purpose  and  the  distin-  or  Province  until  near  the  time  of 
guishing  feature  of  a  municipal  the  Revolution,  and  perhaps  only 
corporation  proper."  Sutter  v.  Mil-  one  private  corporation  of  any  kind 
waukee  Board  of  Fire  Underwriters,  in  Massachusetts  before  the  year 
161  Wis.  615,  155  N.  W.  127.  "A  mu-  1772,  namely,  that  of  Harvard  Col- 
nicipal  corporation  is  a  body  cor-  lege.  See  also  on  this  subject,  2 
porate  consisting  of  the  inhabitants  Harvard  Law  Review  165. 

of  a  designated  area,  created  by  the 
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§  481.  The  Distinction  between  Municipal  Corporations 
and  Mere  Territorial  Subdivisions. 

In  the  mediaeval  period,  in  all  the  countries  of  Eastern 
Europe,  the  inhabitants  of  the  cities  and  towns  which  grew 
up  as  trading  centres,  as  they  became  through  their  com- 
merce wealthy  and  powerful,  wrested  from  their  king  or 
from  their  feudal  lords  certain  rights  and  privileges  for 
themselves,  both  of  personal  freedom  from  arbitrary  exac- 
tions and,  in  a  certain  degree,  of  self  government,  and  thus, 
to  carry  on  this  government  became  municipal  corpora- 
tions. London,  for  example,  received  its  charter  in  the 
first  quarter  of  the  twelfth  century. 

Such  municipal  corporations  did  not  differ  much  in  their 
legal  aspect  from  the  contemporary  private  corporations. 
But  side  by  side  with  such  corporations  there  were  innu- 
merable territorial  sub-divisions  which  each  nation  had 
created  for  purposes  of  convenient  local  administration, 
which  were  not  formed  at  the  request  of  the  inhabitants, 
which  were  not  self-governing,  the  dwellers  within  which 
enjoyed  no  privileges  or  immunities  not  shared  by  all  other 
subjects  of  the  realm  and  which  had  none  of  the  attributes 
of  a  true  corporation.  It  has  never  been  considered  in 
England  that  a  county,  or  a  hundred  or  any  like  govern- 
mental division  is  a  municipal  corporation. 

When  this  country  was  settled,  municipal  corporations 
were  not  formed  by  wresting  hard  wrung  privileges  from 
the  central  authorities  of  each  colony,  but,  as  separate 
communities  sprang  up,  the  general  system  of  local  self- 
government  was  voluntarily  adopted  in  most  of  the  col- 
onies, and  while  the  system  has  not  developed  with  entire 
uniformity,  it  pervades  the  whole  United  States  with 
remarkable  thoroughness.  The  close  resemblance  between 
mediaeval  municipal  corporations  and  private  corporations 
based  on  a  voluntary  acceptance  of  special  privileges  with 
correlative  duties,  does  not  as  a  rule  exist  in  this  country.6 

6.  The  granting  of  special  privi-  states  complete  local  self-govern- 
leges  to  municipal  corporations  is  ment  is  not  granted  to  a  municipal- 
not  however  unknown  in  this  coun-  ity  until  it  has  attained  a  reason- 
try,  nor  has  it  failed  to  affect  the  able  density  of  population,  and  the 
liability  of  such  corporations  in  control  of  local  affairs  remains  to 
actions  of  tort.     In   many  of  the  a   certain   extent  in   the   counties. 
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Nevertheless  the  distinction  between  municipal  corpo- 
rations and  mere  territorial  subdivisions  is  recognized  in 
this  country,  although  in  many  cases  the  line  of  demarka- 
tion  is  shadowy,  and  the  distinction  is  not  of  great 
importance. 

§  482.  Liability  of  Corporations  in  Actions  of  Tort. 

It  was  not  until  well  into  the  last  century  that  it  was 
universally  conceded  that  even  a  duly  chartered  corpora- 
tion, municipal  or  private,  could  be  liable  in  an  action  of 
tort  —  a  somewhat  surprising  fact  to  anyone  unacquainted 
with  the  history  of  corporations,  in  view  of  the  prodigious 
number  of  tort  actions  against  corporations  that  are 
brought  at  the  present  time.  A  corporation,  it  was  earn- 
estly argued,  is  an  imaginary  body  with  only  such  powers 
as  the  legislature  has  given  it.  It  can  act  only  through 
individuals,  and  the  acts  of  individuals  purporting  to  be 
but  not  in  fact  authorized  by  the  corporation  are  not  its 
acts.  It  cannot  authorize  individuals  to  do  on  its  behalf 
what  the  legislature  has  not  authorized  it  to  do  itself,  and 
no  corporation  is  authorized  to  do  wrong.  If  a  corpora- 
tion attempts  to  authorize  injurious  acts  causing  an  indi- 
vidual to  sustain  loss  but  which  the  legislature  has  granted 
it  the  power  to  authorize,  such  acts  are  lawful,  not  tortious, 
and  the  loss  is  damnum  absque  injuria.  If  on  the  other 
hand  the  legislature  has  not  granted  the  corporation  the 
power  to  authorize  the  acts  complained  of,  the  attempted 

When  a  municipality  acquires  the  poses  a  private  one  and  subject  to 

requisite  population  it  asks  for  and  all  the  liabilities  of  a  private  cor- 

obtains   a  charter   granting  it   the  poration;    it   is   only   in   exercising 

control  of  its  roads  and  streets  and  the  particular  privileges  granted  by 

other  subjects  of  local  interest  and  the  charter  that  it  is  subject  to  any 

the  acceptance  of  these  privileges  liability  which  did  not  exist  before, 

creates  a  liability  which  would  not  In  states  in  which  the  smallest  mu- 

otherwise    exist;    it    supplies    the  nicipal  community  has  all  the  pow- 

pecuniary  advantage  the  receipt  of  ers  of  the' largest  and -a  difference 

which    nullifies    one    of    the    most  in  the  form  of  government  exists 

effective  municipal  defenses  in  ac-  only  for  the  purpose  of  avoiding  the 

tions  of  tort.     The  acceptance  of  unwieldiness  of  a  too  numerously 

such   a   charter   does  not  however  attended  town  meeting,  the  grant  to 

raise  the  inhabitants  from  such  a  a  town  of  the  charter  of  a  city  cre- 

complete    state    of    thraldom    and  ates  no  new  and  additional  liabili- 

grant   them   such   special   and   pe-  ties.    Hill  v.  Boston,  122  Mass.  344, 

culiar  privileges  as  to  make  their  23  Am.  Rep.  332. 
corporation  to  all  intents  and  pur- 
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authority  is  void  and  of  no  effect,  and  the  injurious  acts 
are  not  the  acts  of  the  corporation,  and  while  its  human 
agencies  who  inflicted  the  damage  may  be  personally  liable, 
the  corporation  is  not. 

There  were  other  and  even  more  technical  arguments 
against  the  liability  of  a  corporation  in  an  action  of  tort. 
It  was  formerly  held  that  a  corporation  could  not  be  bound 
except  by  writing  under  its  corporate  seal,  and  accordingly 
an  action  of  assumpsit  would  not  lie  against  a  body  cor- 
porate. If  a  simple  contract  would  not  bind  a  corporation, 
a  fortiori,  it  would  not  be  liable  for  the  torts  of  its  agents 
unless  authorized  by  writing  under  seal.7  An  action  of 
trespass,  it  had  been  said,  could  not  be  brought  against 
a  corporation,8  because  the  process  in  this  action  could  be 
applied  only  to  living  persons,  and  there  were  similar  diffi- 
culties in  the  way  of  actions  of  trover  and  actions  on  the 
case.  The  dictum  of  Chief  Justice  Thorpe  setting  forth 
these  objections  was  often  taken  as  a  rule  that  no  tort 
action  eould  be  maintained  against  a  body  corporate.  As 
a  result  of  these  various  ideas  tort  actions  of  the  three 
common  classes  were  rarely  brought  against  corporations 
until  the  beginning  of  the  last  century. 

The  argument  that  a  corporation  could  not  be  liable  in 
the  nature  of  things  in  an  action  of  tort  was  difficult  to 
logically  refute;  the  technical  objections  seemed  unsur- 
mountable  to  the  jurists  of  that  time;  but  when  corpora- 
tions of  the  modern  type  began  to  become  really  important 
factors  in  English  and  American  life,  to  exempt  them- 
wholly  from  liability  in  tort  would  have  led  to  such  appall- 
ing results  that  the  academic  notion  of  corporate  powers 
yielded  swiftly  to  more  practical  views,  and  the  technical 
difficulties  were  likewise  swept  away.  The  courts  which 
first  held  corporations  liable  in  common  forms  of  actions 
of  tort  were  able  to  justify  their  position  by  a  consider- 
able array  of  ancient  authorities  either  holding  corpora- 

7.  14  Hen.  VIII,  2,  29.  "A  cor-  not  against  commonalties,  to  wit,  by 
poration  cannot  do  a  tort  but  by  the  name  of  corporation,  but 
their  writing  under  the  common  against  the  persons  who  did  it  by 
seal."  their    proper    names;    for    neither 

8.  Bro.  Abr.  Corporations,  43.  capias  nor  exigent  lies  against  a 
"Nota  per  Thorpe  that  trespass  lies  commonalty." 
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tions  liable  in  various  forms  of  actions  sounding  in  tort 
or  assuming  that  under  certain  circumstances  they  might 
he  so  liable.9 


9.  Yarborough  v.  Bank  of  Eng- 
land (1812),  16  East  6.  "As  a  cor- 
poration they  can  do  no  act,  not 
even  affix  their  corporate  seal  to  a 
deed  hut  through  the  instrumen- 
tality and  agency  of  others,  they 
cannot  as  a  corporation  be  subject 
to  a  capias  or  exigent  (the  process 
in  trespass)  because  the  remedies 
which  attach  upon  living  persons 
cannot  be  applied  to  bodies  merely 
politic  and  of  an  impersonal  nature. 
But  wherever  they  can  competently 
do  or  order  any  act  to  be  done  on 
their  behalf  which  as  by  their  com- 
mon seal  they  may,  do  they  are 
liable  to  the  consequences  of  such 
act,  if  it  be  of  a  tortious  nature  and 
to  the  prejudice  of  others.  A  corpo- 
ration having  the  return  of  writs  or 
to  which  any  writ  or  a  mandamus 
for  instance  is  directed  is  liable 
eventually  to  an  action  for  a  false 
return.  The  case  of  Argent  v.  The 
Dean  and  Chapter  of  St.  Paul's  in 
this  court  about  the  year  1781  was 
an  action  for  a  false  return  to  a 
mandamus  respecting  an  election  to 
a  verger's  place  in  that  cathedral, 
and  no  objection  was  made  that  the 
action  would  not  lie.  Videau'a  En- 
tries, p.  1,  is  an  action  for  false 
return  against  the  mayor  and  com- 
monalty of  the  city  of  Canterbury, 
for  a  false  return  to  a  writ  of  man- 
damus to  restore  an  alderman  to 
his  precedency  of  place,  etc.  It 
states  the  mayor  and  commonalty 
as  attached  to  answer  and  the  re- 
turn as  falsely  and  maliciously 
made.  The  instances  of  actions 
against  corporations  for  false  re- 
turns to  writs  of  mandamus  which 
are  so  often  directed  to  them  must 
be  numberless  though  I  have  not 
found  many  of  them  in  the  books 
of  entries.  Bro.  Corporations,  pi. 
48.  A  corporation  cannot  be  aiding 
to  a  trespass,  nor  give  a  warrant 
to  do  a  trespass  without  writing, 
and  cites  4  Hen.  VII,  9,  and  cer- 
tainly it  appears  by  that  case  and 
by  the  sequel  of  it  in  4  Hen.  VII. 


16,  that  a  corporation  cannot  give  a 
command  to  enter  into  land,  without 
deed,  nor  do  a  thing  which  vests  or 
devests  a  freehold,  nor  accept  a 
disseisin  made  to  their  use,  without 
deed.  But  many  little  things  it  is 
said  require  no  command ;  by  which 
must  be  meant  no  special  command- 
ing, as  a  command  to  servants  to 
chase  cattle  out  of  their  lands  or  to 
make  hay ;  being  things  which  it  is 
incident  for  a  servant  to  do,  and 
which  he  is  bound  to  do  without 
command,  and  if  he  do  it  it  is  good, 
and  the  command  is  not  material, 
for  he  may  do  it  without  command. 
A  corporation  cannot  do  a  tort  but 
by  their  writing  under  their  com- 
mon seal ;  per  Fitzjames'  Justice ; 
Bro.  Corporations,  pi.  34  cites  14 
Hen.  VIII,  2,  29,  which  imports  that 
by  their  writing  they  may.  A  cor- 
poration may  be  defendants  in  an 
action  of  quare  impedit, '  and  the 
hindrance  is  an  act  of  tort.  Butler 
v.  The  Bishop  of  Hereford  and  the 
University  of  Cambridge,  Barnes, 
C.  P.  350.  To  which  a  multitude 
of  other  instances  may  be  added." 
Riddle  v.  Proprietors  of  the  Locks 
and  Canals,  7  Mass.  169,  5  Am.  Dec. 
35  (1810).  "The  argument,  when 
compressed,  is,  that  corporations 
having  only  a  legal  and  not  a  natu- 
ral body,  no  capiatur  lies  against 
them ;  that  in  all  actions  of  trespass 
and  trespass  on  the  case  where  the 
general  issue  is  not  guilty,  if  judg- 
ment be  against  the  defendant  a 
part  of  the  judgment  at  common 
law  is  an  entry  of  a  capiatur;  that 
therefore  no  such  actions  lie  against 
a  corporation  at  common  law;  and 
the  statute,  taking  away  the  neces- 
sity' of  the  entry  of  a  capiatur  does 
not"  authorize  an  action  which  did 
not  lie  before.  That  a  process  to 
take  the  body  of  a  corporation  does 
not  lie  is  certainly  true;  but  the 
defendants  must  show  that  in  all 
actions  of  trespass  a  capiatur 
against  the  defendant  may  from  the 
nature   of   the    action   be   entered. 
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It  is  noteworthy  that  in  these  discussions  upon  corporate 
liability  no  distinction  was  drawn  between  private  and 
municipal  corporations,  and  decisions  affecting  either  class 
were  cited  as  freely  in  cases  involving  the  other  as  in  those 
involving  the  one  to  which  they  belonged,  although  the  dis- 
tinction between  municipal  corporations  proper  and  mere 
territorial  districts  was  recognized  from  the  very  begin- 
ning. Before  the  nineteenth  century  had  progressed  very 
far  it  was  well  established  that  corporations  both  private10 
and  municipal11  might,  under  proper  conditions  be  liable 
in  all  forms  of  actions  of  tort  at  common  law. 


In  21  Edw.  4,  7,  12,  27,  67,  it  is 
holden  that  a  corporation  cannot  be 
beaten  nor  beat,  nor  commit  treason 
or  felony,  nor  be  imprisoned  for  a 
disseisin  with  force,  nor  be  out- 
lawed, nor  a  capias  in  debt  be 
awarded  against  them.  These  prin- 
ciples result  from  the  nature  of  an 
aggregate  corporation.  But  the  de- 
fendants have  relied  upon  an  opin- 
ion of  Thorp,  J.,  in  22  Ass.  p.  67. 
He  there  says  that  trespass  does 
not  lie  against  a  corporation  aggre- 
gate by  its  corporate  name,  for  a 
capias  and  exigent  do  not  lie  against 
it.  That  a  capias  and  exigent  do 
not  lie  against  a  corporation  is  evi- 
dent; but  that  no  action  of  tres- 
pass lies,  is  questionable.  For  it  is 
agreed  that  a  corporation  may  be 
fined  on  indictment,  and  the  fine 
levied  by  distress;  and  why  may 
not  a  corporation  be  amerced  and 
the  amercement  collected  in  the 
same  manner?  This  has  led  us  to 
look  into  the  ancient  law  on  this 
subject,  and  we  find  Thorp's  opin- 
ion overruled  as  to  certain  tres- 
passes. In  31  Ass.  pi.  19,  a  corpo- 
ration are  holden  answerable  in 
assize  as  a  disseisor  with  force.  In 
8  H.  6,  1,  14,  6  an  aggregate  cor- 
poration was  holden  answerable  in 
trespass  for  distraining  the  plain- 
tiff's cattle,  until  he  paid  a  toll 
which  he  was  not  bound  to  pay. 
Several  other  cases  are  mentioned 
in  Thelcal's  Dig.  lib.  4,  c.  13  as 
trespass  against  a  corporation  for 
disturbing  the  plaintiff  in  the  profits 
of  his  liberties,   or  for  disturbing 


him  in  holding  a  leet.  It  is  there- 
fore very  clear,  from  the  examina- 
tion of  the  old  books  that  some  ac- 
tions of  trespass  might,  at  common 
law,  be  maintained  against  aggre- 
gate corporations.  And  as  in  these 
actions  no  capiatur  could  be 
entered,  the  omission  of  this  entry 
can  be  no  objection  to  actions  of 
trespass  on  the  case.  The  founda- 
tion of  the  defendants'  argument 
seems  to  fail  them.  *  *  *  Among 
the  modern  cases  *  *  *  by  Mayor 
of  Lynn  v.  Turner,  Cowp.  86  *  *  * 
it  is  settled  that  case  will  lie 
against  a  corporation." 

10.  Tarborough  v.  Bank  of  Eng- 
land, 16  East  6  (1812)  ;  Maund  v. 
Monmouthshire  Canal  Co.,  4  Man- 
ning &  Granger,  452  (1842)  ;  Phila- 
delphia, etc.,  R.  E.  Co.  v.  Quigley, 
21  How.  (TJ.  S.)  202,  16  L.  ed.  73 
(1858)  ;  Goodspeed  v.  East  Haddam 
Bank,  22  Conn.  530,  58  Am.  Dec.  439 
(1853)  ;  Riddle  v.  Proprietors  of 
Locks  &  Canals,  7  Mass.  169,  187,  5 
Am.  Dec.  35  (1810)  ;  Chestnut  Hill, 
etc.,  Turnpike  Co.  v.  Rutter,  4  Serg. 
&  Rawle  (Pa.)  6,  8  Am.  Dee.  675 
(1818). 

11.  Mayor  of  Lynn  v.  Turner, 
Cowp.  86  (1774).  Action  on  the 
case  against  the  corporation  of 
Lynn  Regis  for  not  repairing  a  cer- 
tain creek,  as  from  time  immemo- 
rial they  had  been  used,  so  that  the 
creek  was  made  unnavigable  and 
the  plaintiff  obliged  to  carry  his 
corn  round  about.  There  was  judg- 
ment for  the  plaintiff  and  defendant 
brought  error,  arguing  that  it  did 
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Nevertheless  it  cannot  be  accurately  said  that  a  munici- 
pal corporation  is  liable  in  tort  whenever  an  individual 


not  appear  that  this  was  not  a 
navigable  river  and  the  injury  not 
the  subject  of  an  action.  Held  by 
Lord  Mansfield,  three  other  judges 
concurring :  "  How  does  it  appear 
that  this  is  a  navigable  river  *  *  * 
the  place  in  question  may  be  a  creek 
in  their  own  private  estate.  *  *  * 
It  is  here  alleged  that  the  corpora- 
tion have  from  time  immemorial 
been  used  to  repair.  It  states  there- 
fore that  they  are  bound  by  pre- 
scription, and  it  might  be  the  very 
condition  and  terms  of  their  crea- 
tion or  charter."  Mayor  and  Bur- 
gesses of  Lyme  Regis  v.  Henley,  3 
Barn.  &  Ad.  77  (1832).  By  letters 
patent  the  King  granted  to  the 
Mayor  and  Burgesses  of  Lyme  Regis 
the  borough  or  town  and  the  pier, 
quay  or  cob  with  all  liberties  and 
profits,  and  remitted  27  marks  of 
their  ancient  rent  of  32  marks,  and 
willed  that  they  should  forever  re- 
pair the  buildings,  banks  and  sea. 
Action  for  failing  to  repair  certain 
of  the  buildings,  so  that  the  sea 
dashed  in  and  injured  plaintiff's 
land.  Held :  the  defendants  having 
accepted  the  charter  became  legally 
bound  to  repair,  and  the  obligation 
being  one  that  concerned  the  public 
an  indictment  would  lie  for  non- 
repair, and  an  action  on  the  case 
for  a  direct  and  particular  damage 
sustained  in  consequence  by  an 
individual.  Thayer  v.  Boston,  19 
Pick.  (Mass.)  511,  516,  31  Am.  Dec. 
157  (1837).  "That  an  action  sound- 
ing in  tort  will  lie  against  a  corpo- 
ration, though  formerly  doubted 
seems  now  too  well  settled  to  be 
questioned.  And  there  seems  no 
sufficient  ground  for  a  distinction  in 
this  respect  between  cities  and 
towns  and  other  corporations."  An- 
thony v.  Adams,  1  Met.  (Mass.) 
284  (1840).  "  We  can  have  no  doubt 
that  an  action  upon  the  case  will 
lie  against  municipal  corporations, 
when  such  corporations  are  in  the 
execution  of  powers  conferred  upon 
them,  or  in  the  performance  of 
duties  required  of  them  by  law  and 


their  officers,  servants  or  agents 
shall  perform  their  acts  so  care- 
lessly, unskilfully  or  improperly  as 
to  cause  damage  to  others.  This 
falls  within  the  very  general  prin- 
ciple that  the  superior  or  employer 
shall  be  answerable  civiliter  for  the 
mismanagement  and  negligence  of 
the  agent  employed  by  him  by  which 
another  is  damnified.  And  although 
such  action  sounds  in  tort,  to  mark 
the  distinction  between  this  and  an 
action  upon  contract;  yet  the  true 
view  of  considering  it  is  that  of  a 
legal  liability  to  indemnify  another 
against  negligence  of  one  for  whom 
the  law  holds  him  responsible.  It 
implies  no  wilful  act  or  Intended 
wrong,  and,  therefore,  requiring  no 
vote  or  corporate  act  to  create  the 
liability,  it  may  as  well  lie  against 
a  corporation  as  an  individual  per- 
son. We  think  it  stands  on  the 
same  footing  on  which  it  is  now 
held,  both  in  this  country  and  in 
England,  contrary  to  ancient  notions 
on  that  subject,  that  corporations 
may  be  liable  on  implied  promises 
raised  by  law  from  their  legal  lia- 
bilities." Bailey  v.  New  York,  2 
Denio  (N.  Y.)  433  (1845).  "Al- 
though it  was  once  doubted  whether 
an  action  of  trespass,  or  trover  or 
an  action  on  the  case  for  mal- 
feasance would  lie  against  a  corpo- 
ration, it  is  now  settled  in  England 
as  well  as  in  this  state  that  such  an 
action  may  be  maintained.  It  is 
well  settled  that  a  municipal  corpo- 
ration may  be  made  liable  civiliter 
in  certain  cases,  like  any  other  cor- 
poration or  associate  person,  though 
it  is  created  mainly  for  the  pur- 
pose of  local  government,  and  is  for 
that  purpose  intrusted  with  some  of 
the  ordinary  attributes  of  sov- 
ereignty."    See  also, 

Connecticut.—  Judd  v.  Hartford, 
72  Conn.  350,  44  Atl.  510,  77  Am. 
St,  Rep.  312. 

Georgia.— Savannah  v.  Cullens,  38 
Ga.  334,  95  Am.  Dec.  398. 

Illinois. — Allen  v.  Decatur,  23  111. 
332,  76  Am.  Dec.  692. 
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or  a  private  corporation  would  be.12  There  are  many- 
defenses  not  open  to  private  parties  which  may  be  pleaded 
by  municipal  corporations,  partly  on  account  of  the  nature 
of  their  relations  to  the  persons  in  their  service,  and  it  is 
to  an  exemplification  of  the  defenses  peculiar  to  municipal 
corporations  that  this  chapter  is  chiefly  devoted. 

§  483.  A  Mere  Territorial  Subdivision  not  Liable  in  Tort. 

It  was  well  settled  at  the  common  law  that  an  action  of 
tort  could  not  be  maintained  against  a  governmental  sub- 
division not  constituting  a  municipal  corporation,  for  the 
wilful  or  negligent  acts  of  its  officers.13    Apart  from  the 


Iowa. — Wallace  v.  Muscatine,  4  G. 
Greene  373,  61  Am.  Dec.  131. 

Missouri. —  Hilsdorf  v.  St.  Louis, 
45  Mo.  94,  100  Am.  Dec.  352. 

North  Carolina. —  Meares  v.  Wil- 
mington, 9  IredeU  L.  73,  49  Am.  Dec. 
412. 

Ohio. —  Goodloe  v.  Cincinnati,  4 
Ohio  500,  22  Am.  Dec.  764. 

Pennsylvania. — P ittsburgh  v. 
Grier,  22  Pa.  54,  60  Am.  Dec.  65. 

12.  Thus  a  municipal  corporation 
cannot  be  held  liable  on  the  com- 
mon courts  and  in  the  common 
forms  of  action  without  the  allega- 
tion and  proof  of  the  particular 
facts  under  which  municipalities 
may  be  held  civilly  liable  in  actions 
of  tort.  Caspary  v.  Portland,  19 
Ore.  496,  24  Pac.  1036,  20  Am.  St 
Rep.  842. 

13.  Thomas  v.  Sorrell,  Vaughan 
330.  "And  note,  if  a  man  have  par- 
ticular damage  by  a  foundrous  way, 
he  is  generally  without  remedy, 
though  the  nuisance  is  to  be  punisht 
by  the  King.  The  reason  is,  because 
a  foundrous  way,,  a  decay'd  bridge 
or  the  like  are  commonly  to  be  re- 
paired by  some  Township,  Vill, 
Hamlet,  or  a  County,  who  are  not 
corporate,  and  therefore  no  action 
lies  against  them  for  a  particular 
damage,  but  their  neglects  are  to 
be  presented  and  they  punisht  by 
fine  to  the  King.  But  if  a  particu- 
lar person  or  Body  corporate  be  to 
repair  a  certain  Highway  or  portion 
of  it,   or  a  Bridge,   and  a  man  is 


endamaged  particularly  by  the 
foundrousness  of  the  way  or  decay 
of  the  bridge,  he  may  have  his 
action  against  the  person  or  Body 
corporate  who  ought  to  repair,  for 
his  damage,  because  he  can  bring 
his  action  against  them;  but  where 
there  is  no  person  against  whom  to 
bring  his  action  it  is  as  if  a  man 
be  damaged  by  one  that  cannot  be 
made  known."  Russell  v.  The  Men 
of  Devon,  2  T.  R.  (Durnf.  &  East) 
667  (1788).  Action  on  the  case 
against  the  men  dwelling  in  the 
county  of  Devon  for  injury  to  a 
wagon  by  reason  of  a  bridge  which 
the  county  was  bound  to  repair 
being  out  of  repair.  Held :  No  lia- 
bility. "  I  do  not  say  that  the  in- 
habitants of  a  county  or  hundred 
may  not  be  incorporated  to  some 
purposes;  as  if  the  king  were  to 
grant  lands  to  them  rendering  rent, 
like  the  grant  to  the  good  men  of 
the  town  of  Islington.  But  where 
an  action  is  brought  against  a  cor- 
poration for  damages,  those  dam- 
ages are  not  to  be  recovered  against 
the  corporators  in  their  individual 
capacity,  but  out  of  their  corporate 
estate;  but  if  the  county  is  to  be 
considered  a  corporation,  there  is 
no  corporation  fund  out  of  which 
satisfaction  is  to  be  made.  There- 
fore I  think  that  this  experiment 
ought  not  to  be  encouraged ;  there  is 
no  law  or  reason  for  supporting  the 
action;  and  there  is  a  precedent 
against  it  in  Brooke;  though  even 
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difficulty  of  getting  a  mere  territorial  district  into  court 
and  satisfying  a  judgment  against  it  —  a  difficulty  not 
insurmountable,  for  such  bodies  were  always  subject  to 
indictment  and  fine  —  there  are  reasons  based  on  substan- 
tial justice  why  the  inhabitants  of  such  a  district  should 
not  be  responsible  in  damages  for  the  tortious  acts  of  its 
officers  (and  such  a  district  having  no  representative  body 
whose  acts  are  its  own  could  not  be  supposed  to  commit 
torts  except  through  its  officers).  There  are  fundamental 
distinctions  between  private  corporations  and  such  munic- 
ipal corporations  as  have  previously  been  described  on  the 
one  hand  and  mere  territorial  districts  on  the  other.  The 
former  are  created  at  the  request  of  and  for  the  benefit  of 
their  members  and  undertake  only  such  functions  as  the 
members  desire;  the  latter  are  formed  without  the  assent 
of  their  inhabitants1  and  for  the  benefit  of  the  state  and 
undertake  such  functions  as  the  law  requires.  The  mem- 
bers of  the  former  select  and  control  their  officers  and 
agents  and  profit  by  their  acts ;  the  inhabitants  of  the  latter 
rarely  select  and  never  control  their  officers  and  do  not 
profit  by  their  acts.  Moreover  a  territorial  district  is  a 
mere  sub-division  of  the  state;  and  the  state  itself  cannot 
be  sued  and  should  not  be  presumed  to  have  intended  to 
divest  itself  from  its  exemption  from  suit  by  creating  units 
for  convenient  administration. 

In  England,  by  modern  legislation,  municipal  corpora- 
tions have  been  shorn  of  many  of  their  characteristics  of 
privacy  and  no  longer  represent  the  grant  of  special  privi- 
leges to  a  few  favored  individuals.  As  they  have  in  some 
respects  approached  the  position  of  mere  territorial  sub- 
divisions they  have  acquired  a  like  immunity  from  actions 

without  that  authority  I  should  be  counties  and  hundreds  in  England; 

of  opinion  that  this  action  cannot  and   counties,    towns,   etc.    in    this 

be  maintained."    Kiddle  v.  Propria-  state.    Although  quasi  corporations 

tors  of  Locks  &  Canals,  7  Mass.  169,  are  liable  to  information  or  indict- 

5  Am.  Dec.   35.     "  We  distinguish  ment,  for  a  neglect  of  a  public  duty 

between  proper  aggregate  corpora-  imposed  on  them  by  law,  yet  it  ia 

tions,  and  the  inhabitants  of  any  settled     *     *     *     that  no  private 

district,  who  are  by  statute  invested  action  can   be  maintained   against 

with    particular    powers     without  them  for  a  breach  of  their  corporate 

their   consent.     These   are   in   the  duty,  unless  such  action  be  given  by 

books  sometimes  called   quasi  cor-  statute." 
porations.     Of  this  description  are 
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of  tort,  and  it  is  only  while  they  act  in  their  private  or 
commercial  capacity  that  they  are  subject  to  such  actions.1* 
Although  the  liability  of  municipal  corporations  in  the 
United  States  in  actions  of  tort  depends  upon  common  law 
principles  which  have  been  worked  out  in  a  succession  of 
cases  which  began  in  England  long,  before  the  American 
revolution,  the  modern  English  decisions  upon  the  subject 
of  municipal  negligence  are  of  little  service  in  the  United 
States.  In  England  much  more  than  in  the  United  States 
it  is  still  felt  that  the  grant  of  corporate  powers  to  a  munic- 
ipality is  a  privilege  rather  than  a  convenient  means  for 
governing  a  thickly  populated  section  of  the  state,  and  the 
corporation  so  created  is  required  to  assume  correlative 
duties  and  burdens.  Moreover  the  conservatism  of  Eng- 
lish barristers  and  the  expense  of  unsuccessful  litigation  in 
English  courts  has  made  experiments-  in  untried  fields  less 
common  there  than  here,  and  as  a  result  the  branch  of  law 
now  under  consideration  is  in  a  far  less  developed  state 
in  England  than  in  this  country,  where  a  constant  suc- 
cession of  litigated  cases  has  brought  almost  every  imagin- 
able species  of  municipal  dereliction  to  the  bar  of  some 
court. 

14.  Hill  v.  Boston,  122  Mass.  344,  (1888)  9  App.  Cas.  61;  Dunbar  v. 

23  Am.  Rep.  332,  in  which  Chief  Guardians  of  Ardee  Union,   (1897) 

Justice  Gray,  after  an  exhaustive  2  Ir.  Rep.  76;  Young  v.  Steamship 

review  of  the  English  cases  up  to  Scotia,  (1903)  A.  C.  501;  Stanbury 

that   time    (1877)    summarizes   as  v.    Exeter    Corporation,    (1905)    2 

follows:     "The  result  of  the  Eng-  K.  B.  338;  Bainbridge  v.  Postmas- 

lish  authorities  is,  that  when  a  duty  ter-General,    (1906)    1   K.   B.   178*; 

is  imposed  upon  a  municipal  corpo-  Enever  v.  The  King,  (1906)  3  Com- 

ration  for  the  benefit  of  the  public,  monwealth  Law  Reports  969.    Cases 

without  any  consideration  of  emolu-  holding    public    cooperations    and 

ment  received  by  the  corporation,  it  boards  liable  for  the  negligence  of 

is  only  where  the  duty  is  a-  new  one,  their  subordinates  while  engaged  in 

and  is  such  as  is  ordinarily  per-  private  functions  include  Giltfert  v. 

formed    by    trading    corporations,  Corporation  of   Trinity   House,   17 

that  an  intention  to  give  a  private  Q.  B.  D.  795;  Ruck  v.  Williams,  27 

action  for  a  neglect  in  its  perform-  L.  J.  Ex.  35;  Sweeney  v.  Board  of 

ance   is   to   be   presumed."     Later  Land  &  Works,  4  Vict.  L.  R.  440; 

English  cases  sustaining  the  eaemp-  Victorian  Woolen   &   Clothing   Co. 

tion  of  public  corporations  and  pub-  v.  Board  of  Land  &  Works,  7  Vict 

lie   officers   from   liability   for   the  L.  R.   461.     See  also  XXIII  Law 

negligence    of    their    subordinates  Quarterly  Review,  and  12  Eng.  Rul. 

when  engaged  in  public   functions  Cas.  715,  16  Eng.  Rul.  Cas.  619. 
include  Ooombes  v.  Justices  of  Berks, 
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§  484.  The  Liability  in  Tort  of  the  Different  Grades  of 
Territorial  Corporations. 

In  this  country  all  territorial  subdivisions  created  by 
the  state  and  having  the  power  to  assess  and  collect  taxes, 
such  as  counties,  cities,  towns,  townships,  villages,  boroughs 
and  districts,  are  considered  at  least  quasi  corporations, 
with  power  to  sue  and  be  sued,  and  are  unquestionably 
liable  to  actions  on  contracts  executed  by  their  duly 
accredited  officials.  Even  the  state  itself  is  not  exempt 
from  actions  brought  in  the  Supreme  Court  of  the  United 
States,  though,  since  the  eleventh  amendment  was  added 
to  the  federal  constitution,  it  can  only  be  so  sued  when  the 
plaintiff  is  the  United  States  or  another  state. 

In  deciding  how  far  such  territorial  corporations  may  be 
liable  in  actions  of  tort,  it  is  necessary  to  consider  to  what 
extent. they  possess  the  attributes  of  municipal  corpora- 
tions in  the  mediaeval  sense  and  to  what  extent  they  are 
mere  governmental  subdivisions.  It  must  be  remembered 
however  that  as  the  powers  of  such  corporations  depend 
entirely  upon  the  statutes  which  create  them,  the  decisions 
involving  the  extent  of  liability  may  well  vary  in  different 
states  though  the  title  of  the  corporation  be  the  same. 

Counties,  in  their  functions  and  form  of  government, 
exhibit  a  general  resemblance  throughout  the  United 
States.  They  are  created  withput  the  request  of  their 
inhabitants ;  as  a  rule  they  have  no  representative  govern- 
ing bodies. and  their  administrative  officials,  though  elected 
by  the  inhabitants  of  the  county,  do  no  more  than  to  exe- 
cute the  laws  of  the  state,  entirely  free  from  the  direction 
and  control  of  the  county  or  its  inhabitants.  Their  prin- 
cipal functions  are  the  administration  of  justice  and  the 
maintenance  of  avenues  of  travel.  They  are  thus  not  munic- 
ipal corporations  proper  but  present  the  typical  cas'e  of 
mere  territorial  subdivisions  treated  as  bodies  corporate 
only  for  certain  specified  purposes.  That  they  are  not 
liable  in  actions  of  tort  for  the  negligence  of  their  officers 
in  failing  to  carry  out  or  for  carrying  out  improperly  the 
duties  imposed  upon  them  by  law  is  held  by  the  immense 
preponderance  of  authority.15 

15.  Alabama. — Askew  v.  Hale,  54  Georgia. —  Hammond  v.  Richmond 

Ala.  639,  25  Am.  Rep.  730.  County,  72  Ga.  188 ;  Wilson  v.  Fan- 
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For  injury  to  land  by  the  manner  in  which  a  public  work 
is  constructed  or  maintained  it  is  usually  held  that  a  county 
is  not  liable,  the  county  commissioners  or  other  officials 
who  plan  the  work  neither  being  agents  of  the  county  or 
subject  to  its  control,  nor  can  they  "fairly  be  described  as 
constituting  or  representing  the  county.16    Cases  however 


nin  County,  74  Ga.  818;  Bailey  v. 
Fulton  County,  111  Ga.  313,  36  S.  E. 
596. 

Illinois,  i —  Hollenbeck  v.  Winne- 
bago County,  95  111.  148,  35  Am.  Rep. 
151. 

Indiana. — Vigo  County  Commis- 
sioners v.  Daily,  132  Ind.  73,  31 
N.  E.  531. 

Iowa. — Kincaid  v.  Har6Un  County, 
53  Iowa  430,  36  Am.  Rep.  236. 

Kentucky. —  Simons  v.  Gregory, 
120  Ky.  116,  27  Ky.  Law  Rep.  509, 
85  S.  W.  751. 

Minnesota. —  Dosdall  v.  County  of 
Olmsted,  30  Minn.  96,  14  N.  W.  458. 

Missouri. —  Miller  v.  Iron  County, 
29  Mo.  122. 

New  Jersey.  —  Watkins  v.  Free- 
holders of  Atlantic  County,  73 
N.  J.  L.  213,  62  Atl.  1134. 

North  Carolina. — White  v.  Cho- 
wan, 90  N.  C.  437,  47  Am.-Rep.  534. 

Ohio. —  Hamilton  County  v.  Mi- 
ghels,  7  Ohio  St.  109. 

Pennsylvania. —  Lehigh  County  v. 
Hoffort,  116  Pa.  119,  9  Atl.  177,  2 
Am.  St.  Rep.  587. 

Texas. — Heigel  v.  Wichita  County, 
84  Tex.  392,  19  S.  W.  562,  31  Am. 
St.  Rep.  63. 

Virginia. —  Fry  v.  Albemarle 
County,  86  Va.  195,  9  S.  E.  1004. 

Wyoming. —  Houtz  v.  TJinta 
County  Commissioners,  11  Wyo.  152, 
70  Pac.  840. 

16.  Symonds  v.  Clay  County,  71 
111.  355.  Action  on  the  case  for 
damage  done  plaintiff's  land  by 
means  of  a  fire  which  had  spread 
from  the  poor  farm,  belonging  to 
defendant,  through  the  negligence 
of  defendant's  servants  in  charge  of 
the  farm.  Held :  No  liability.  "  Un- 
less made  so  by  express  legislative 
enactment  counties  are  not  consid- 
ered liable  to  persons  injured  by  the 
wrongful  neglect  of  duty  or  wrong- 


ful acts  of  their  officers  or  agents, 
done  in  the  course  of  the  perform- 
ance of  corporate  powers  or  in  the 
execution  of  corporate  duties." 
Wehn  v.  Gage  County,  5  Nebr.  494. 
Action  for  damages  by  the  mainte- 
nance of  a  county  jail  in  such  a 
manner  that  noise  and  stenches  en- 
tered plaintiff's  premises.  Held: 
The  jailer  may  be  personally  liable, 
but  the  county  is  not.  Jones  v. 
Franklin  County  Commissioners, 
130  N.  C.  451,  42  S.  E.  144.  An 
action  cannot  be  maintained  against 
a  county  for  cutting,  blasting  and 
carrying  away  a  strip  of  land  with- 
out condemnation  proceedings  be- 
cause a  county  is  not  liable  in.  an 
action  of  tort.  Hitch  v.  Edgecombe 
County  Commissioners,  132  N.  C. 
573,  44  S.  E.  30.  Action  of  trespass 
for  taking  land  for. a  highway  with- 
out proper  condemnation  proceed- 
ings. Held :  Demurrer  sustained.  A 
county  is  not  liable  for  trespass  on 
land  or  for  the  commission  of  any 
other  tort,  in  the  absence  of  statu- 
tory provision.  See  also  the  follow- 
ing cases  holding  a  county  not  liable 
for  injury  to  property  by  the  con- 
struction of  a  public  improvement 
by  county  officials.  In  some  of  the 
cases  however  defenses  other  than 
those  peculiar  to  counties  were  or 
might  have  been  maintained. 

California. —  Crowell  v.  Sonoma 
County,  25  Cal.  313  (but  see  infra, 
note  18). 

Idaho. —  Davis  v.  Ada  County,  5 
Idaho  126,  47  Pac.  93,  95  Am.  St. 
Rep.  166. 

Iowa. —  EHsworth  v.  Chickasaw 
County,  40  Iowa  l571 ;  Green  v.  Har- 
rison County,  61  Iowa  311,  16  N.  W. 
136;  Nutt  v.  Mills  County,  61  Iowa 
754,  16  N.  W.  536 ;  Dashner  v.  Mills 
County,  88  Iowa  401,  55  N.  W.  468. 
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may  occur  in  which  a  county  has  been  given  special  and 
peculiar  privileges,  and  is  treated  to  some  extent  as  an 
independent  organism,  and  in  such  case,  when  the  county 
itself  causes  a  work  to  be  constructed  in  such  a  manner  as  to 
violate  a  land-owner's  legal  rights,  it  may  be  held  respon- 
sible in  the  same  manner  as  a  municipal  corporation  prop- 
erly so-called.17  The  mere  fact  however  that  the  land- 
owner's constitutional  rights  are  violated  should  not  ope- 
rate to  make  the  county  responsible  for  the  acts  of  its 
officials  when  it  would  not  be  otherwise;  the  constitution 
does  not  make  county  officials  the  agents  of  the  county  or 
guarantee  the  payment  of  judgments  against  individuals 
in  favor  of  persons  whose  property  has  been  taken  or 
damaged  in  violation  of  its  provisions.18 

Each  county  is,  with  a  few  notable  exceptions,  divided 
into  a  number  of  territorial  units  which  may  be  denomi- 
nated of  the  sub-county  class,  and  these  units,  whether 


Kansas. —  Coffey  County  Commis- 
sioners v.  Venard,  10  Kan.  95. 

Kentucky. —  Hutchinson  v.  Pu- 
laski County,  11  Ky.  L.  R.  117; 
Downing  v.  Mason  County.  87  Ky. 
208,  8  S.  W.  264,  12  Am.  St.  Rep. 
473. 

Maryland. — Walter  v.  Wicomico 
County,  35  Md.  385. 

Missouri. —  Swineford  v.  Franklin 
County,  73  Mo.  279. 

New  Jersey. — Livermore  v.  Chosen 
Freeholders  of  Camden  County,  2S> 
N.  J.  L.  245,  31  N.  J.  L.  507 ;  Jernee 
v.  Chosen  Freeholders  of  Monmouth 
County,  52  N.  J.  L.  553,  21  Atl.  295, 
11  L.  R.  A.  416. 

North  Carolina. —  Threadgill  v. 
Anson  County  Commissioners,  99 
N.  C.  352,  6  S.  E.  189. 

Ohio.  —  Greenwood  v.  Summit 
County  Commissioners,  23  Ohio  St. 
600. 

Texas.  —  Florida  v.  Galveston 
County  (Tex.  Civ.  App.),  55  S.  W. 
540;  Siewerssen  v.  Harris  County, 
41  Tex.  Civ.  App.  115,  91  S.  W.  333. 

17.  Schussler  v.  Hennepin  County 
Commissioners,  67  Minn.  412,  70 
N.  W.  6,  39  L.  R.  A.  75,  64  Am.  St. 
Rep.  424.  Action  for  damages  by 
obstructing  a  watercourse  and  inter- 
fering    with     plaintiff's     riparian 


rights.  Held :  The  county  would  not 
be  responsible  for  the  unauthorized 
and  unlawful  acts  of  its  officers 
when  done  colore  officii,  but  when  it 
itself  expressly  authorizes  such  act 
or  when  done  adopts  and  ratifies  it 
and  retains  and  enjoys  its  benefits; 
and  persists  in  so  doing,  it  is  liable 
in  damages.  Coburn  v.  San  Mateo 
County,  75  Fed.  520.  A  county  road 
commissioner  repeatedly  tore  down 
a  gate  across  a  private  road  claim- 
ing it  to  be  public  and  the  board  of 
supervisors  adopted  a  resolution 
that  it  was  public.  Held :  A  county 
Is  liable  for  trespasses  to  private 
property  by  its  officers  in  the  exer- 
cise of  powers  conferred  for  the 
benefit  of  the  locality  such  as  those 
relating  to  the  keeping  open  of  pub- 
lic ways. 

18.  In  the  following  cases  how- 
ever it  is  held  that  after  the  adop- 
tion of  a  constitutional  provision 
that  property  shall  not  be  damaged 
for  the  public  use  without  compen- 
sation, the  county  is  liable  for  in- 
jury to  land  resulting  from  the  con- 
struction by  its  officers  of  a  public 
work.  Tyler  v.  Tehama  County,  109 
Cal.  618,  42  Pac.  240;  Chester 
County  v.  Brower,  117  Pa.  647,  12 
Atl.  577,  2  Am.  St.  Rep.  713. 
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called  cities,  towns,  townships,  boroughs,  parishes,  villages 
or  any  other  like  name,  are  at  least  quasi-corporations 
with  power  to  sue  and  be  sued  and  to  assess  and  collect 
taxes,  and,  forming  as  they  do  the  symbol  of  government 
which  the  citizen  most  frequently  encounters  in  daily  life 
constitute  by  far  the  most  important  branch  of  the  terri- 
torial sub-divisions  of  the  state.  The  powers  delegated 
to  these  communities  vary  in  the  different  states  and  even 
in  the  same  state  so  that  few  general  rules  can  be  laid  down 
regarding  them.  Some  of  them  are  not  in  any  degree  self- 
governing  and  form  mere  divisions  of  the  county  or  sub- 
divisions of  the  state,  and  others  are  true  municipal  cor- 
porations, capable  of  independent  action  and  of  subserving 
the  private  interests  of  their  inhabitants.  Nevertheless, 
the  members  of  even  the  latter  class  are  used  for  some 
purposes  merely  as  governmental  agencies  for  convenient 
local  administration,  and  consequently,  when  being  so  used, 
enjoy  defenses  to  actions  of  tort  which  are  not  open  to  pri- 
vate corporations.  While  the  liability  in  tort  of  territorial 
units  of  the  sub-county  class  does  in  fact  vary  with  the 
degree  of  autonomy,  freedom  from  liability  in  a  particular 
action  does  not  depend  upon  the  general  character  of  the 
local  government,  to  be  conceded  or  denied  as  it  falls  above 
or  below  any  fixed  standard  of  dignity  and  independence, 
but  the  very  function  in  the  exercise  of  which  the  alleged 
tort  was  committed  must  be  analyzed  with  a  view  to  ascer- 
taining whether  it  was  undertaken  for  the  benefit  of  the 
public  at  large  or  of  the  local  community  and  whether  con- 
trol of  it  had  been  delegated  to  the  community  or,  though 
exercised  by  its  officers,  retained  by  the  state  in  the  form 
of  statutes  which  the  local  officials  merely  administer  and 
enforce.  While  it  will  be  found  that  there  are  many  func- 
tions in  their  nature  either  public  or  private,  for  negligence 
in  the  management  of  which  all  territorial  units  of  the  sub- 
county  class  that  are  allowed  to  undertake  them  are  clearly 
liable  or  not  liable  as  the  case  may  be,  there  are  other 
departments  for  which  the  liability  varies,  and  one  commu- 
nity may  be  liable  for  negligence  from  the  consequences 
of  which  another  may  be  exempt,  not  because  the  former 
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possesses  a  more  highly  developed  form  of  municipal  gov- 
ernment, but  because,  with  relation  to  the  function  in  per- 
forming which  the  tortious  act  occurred,  it  had  been  granted 
or  been  permitted  to  assume  for  its  own  private  advantage 
a  control  through  its  own  representatives,  while  in  the 
latter  town  the  local  officials  merely  administered  the  laws 
of  the  state  relating  to  this  function  without  control  from 
the  inhabitants  of  their  town. 

The  vexed  and  doubtful  question  whether  a  given  terri- 
torial unit  of  the  sub-county  class  is  a  municipal  corpora- 
tion or  not  is  not  then  of  vital  importance,  for  all  such 
units  are  for  some  purposes  mere  governmental  sub-divi- 
sions and  on  the  other  hand  few  of  them  are  without  some 
of  the  attributes  of  a  true  municipal  corporation,  and  in 
settling  the  liability  of  such  a  body  in  an  action  of  tort  it 
is  not  sufficient  to  decide  that  it  is  or  is  not  a  municipal 
corporation.  If  however  a  territorial  unit  has  none  of  the 
attributes  of  a  municipal  corporation;  that  is,  if  it  has  no 
self-government  and  no  direct  or  representative  governing 
body  and  no  powers  except  strictly  public  and  govern- 
mental ones  exercised  through  its  officers  in  accordance 
with  statute,  it  can  assume  no  function  and  commit  no  act 
which  would  involve  it  in  liability  in  an  action  of  tort. 
The  vast  majority  of  the  communities  of  this  class  whose 
dealings  with  the  public  have  brought  them  into  the  courts 
have  however  some  of  the  privileges  of  self  government 
and  self  service  and  may  for  all  practical  purposes  be 
called  municipal  corporations ;  and  it  is  to  expounding  the 
defenses  peculiar  to  such  corporations  and  setting  forth 
the  occasions  upon  which  they  can  be  successfully  employed 
that  the  following  sections  are  chiefly  devoted. 

Districts  created  by  the  state  for  the  management  of 
specified  functions  in  particular  localities,  such  as  school 
districts,  road  districts,  fire  districts,  water  districts  and 
the  like  are  not  municipal  corporations  proper,  and  the 
mere  creation  of  such  bodies  does  not  impose  upon  them 
the  liabilities  which  sometimes  accompany  the  acceptance 
of  a  valuable  privilege.  Nevertheless,  they  are  at  least 
quasi  corporations,  with  power  to  sue  and  be  sued,  and 
although,  even  if  they  were  held  subject  to  the  same  legal 
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responsibility  as  a  true  municipal  corporation,  the  combi- 
nation of  facts  which  would  render  one  of  them  liable  to  an 
action  .of  tort  would  rarely  arise,  it  would  seem  that  they 
have  no  inherent  exemption  from  such  actions.19  For  an 
injury  to  private  land  as  the  direct  result  of  the  manner  in 
which  a  public  work  is  constructed  by  order  of  the  district 
itself,  it  is  liable  to  the  same  extent  as  a  true  municipal 
corporation.20 

There  are  many  territorial  sub-divisions  which  are  not 
even  quasi  corporations  and  cannot  sue  and  be  sued  in 
their  descriptive  name.21  In  this  class  fall  wards,  pre- 
cincts, elective  and  judicial  districts  and  the  like  and  the 
inhabitants  of  such  sub-divisions  are  clearly  not  liable  in 
tort  for  the  misconduct  of  their  officials. 

§  485.  The  Distinction  between  the  Acts  of  a  Municipal 
Corporation  and  the  Acts  of  its  Officers  and  Agents. 

We  have  seen  in  the  foregoing  sections  that  a  municipal 
corporation,  and  even  a  mere  territorial  sub-division  to 
the  extent  that  it  enjoys  some  of  the  attributes  of  a  munici- 
pal corporation,  may  be  liable  in  actions  of  tort,  and  it 
remains  to  consider  when  and  under  what  conditions  such 
bodies  may  be  so  liable,  and  primarily  to  note  a  distinction, 
which  has  been  more  often  applied  than  appreciated, 
between  the  acts  of  the  corporation  itself  and  the  acts  of 
its  officers  and  agents. 

A  municipal  corporation  is  of  course  an  intangible  entity, 
incapable  of  itself  trespassing  on  land,  inflicting  personal 
injury,  or  even  of  granting  and  revoking  franchises,  with- 
out the  intervention  of  some  human  agency.  Neverthe- 
less in  every  territorial  sub-division  which  possesses  any 
of  the  attributes  of  a  municipal  corporation,  there  must  be 
some  controlling  or  governing  body  which  has  the  ultimate 

19.  Prout  v.  Pittsfleld  Fire  Dis-  21.  While  it  was  intimated  in  Rid- 
trict,  154  Mass.  450,  28  N.  E.  679 ;  die  v.  Proprietors  of  Locks  &  Canals, 
Bishop  v.  North  Adams  Fire  Dis-  7  Mass.  169,  5  Am.  Dec.  35,  that  a 
trict,  167  Mass.  364,  45  N.  E.  925;  New  England  town  was  not  a  true 
Benson  v.  Great  Barrington  Fire  corporation,  when  the  point  came  up 
District,  183  Mass.  590,  67  N.  E.  876.  for  decision,  it  was  held  that  a  town 

20.  Bradbury  v.  Vandalia  Levee,  was  a  true  municipal  corporation, 
etc.,  District,  236  111.  36,  86  N.  E.  Hill  v.  Boston,  122  Mass.  344,  23  Am. 
163,  19  L.  K.  A.  (N.  S.)  991.  Kep-  332. 
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authority  to  determine  such  matters  as  have  been  left  to 
the  discretion  of  the  corporation  as  a  part  of  its  powers 
of  local  self-government,  and,  in  the  .practical  administra- 
tion of  the  law,  this  governing  body,  whether  it  be  the 
inhabitants  assembled  in  a  meeting,  as  in  the  case  of  a  New 
England  town,  or  the  mayor  and  aldermen  as  in  the  case 
of  the  cities  first  established  in  this  country,  or  the  city 
council,  as  in  the  case  of  cities  chartered  in  more  recent 
years,  or  the  commission,  in  the  cities  which  have  adopted 
the  newest  form  of  municipal  government,  is  in  effect  the 
corporation,  and  its  acts  must  be  considered  the  acts  of  the 
corporation.  The  distinction  between  the  deliberate  and 
formal  acts  of  the  governing  body,  which  guides  the  affairs 
of  the  municipality  and  which  as  a  necessary  legal  fiction 
must  be  considered  as  the  corporation  itself,  and  the  con- 
duct of  an  individual  in  the  service  of  the  corporation,  for 
which,  under  the  general  principles  of  the  law  of  agency, 
the  corporation  might  be  responsible,  but  which  is  not  in 
any  sense  the  act  of  the  corporation  itself,  is  obvious  and 
easily  understood,  although  in  some  cases  the  line  may  not 
be  easy  to  draw.  The  importance  of  this  distinction  will 
be  shown  in  the  following  sections. 

§  486.  The  Application  of  the  Doctrine  of  Respondeat 
Superior  to  Municipal  Corporations. 

When  a  person,  who  himself  is  in  the  exercise  of  due  care 
and  is  doing  something  he  has  a  legal  right  to  do  in  a 
place  where  he  has  a  legal  right  to  be,  is  injured  by  the 
negligence  of  another,  he  not  only  has  his  remedy  against 
the  individual  who  injured  him,  but,  if  that  individual  was 
in  the  employ  of  a  third  party  and  acting  within  the  scope 
of  his  employment  when  he  inflicted  the  injury  and  the 
injured  individual  was  not  in  the  employ  of  the  same  third 
party,  he  may  recover  from  the  third  party  damages  for 
the  injury;  and  in  the  present  state  of  society  the  remedy 
against  the  third  party  is  often  the  only  one  which  can  be 
converted  into  money  and  is  in  the  great  majority  of 
instances  the  only  one  pursued.  The  rule  of  law  which 
enforces  the  liability  of  the  employer  is  called  the  doctrine 
of  respondeat  superior;  and  it  is  felt  that  public  policy 
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requires  that  a  person  or  corporation  which  has  the  benefit 
of  the  services  of  others  should  sustain  the  burden  of  pay- 
ing for  the  damage  which  they  may  cause.  The  doctrine  of 
respondeat  superior  has  however  no  application  to  chari- 
table corporations,  which  derive  no  financial  benefit  from 
the  services  of  those  whom  they  employ.  Such  corpora- 
tions are  responsible  for  their  own  acts,  but  not  for  the  acts 
of  their  agents  or  employees.22  The  same  rule  has  been 
applied  to  an  individual  engaged  in  charitable  work,23  or 
to  an  officer  in  the  service  of  the  public,  with  respect  to 
his  personal  liability  for  the  negligence  of  his  subordi- 
nates.24 


22.  England. — Heriot's  Hospital  v. 
Ross,  12  Clark  &  F.  507. 

United  States. — Currier  v.  Dart- 
mouth College,  105  Fed.  886 ;  Powers 
v.  Massachusetts  Homeopathic  Hos- 
pital, 47  C.  C.  A.  122,  109  Fed.  294, 
65  L.  R.  A.  372. 

Arkansas. — Fordyce  v.  Woman's 
Christian  National  Library  Asso- 
ciation, 79  Ark.  550,  96  S.  W.  155, 
7  L.  R.  A.  (N.  S.)  485. 

Connecticut. —  Hearns  v.  Water- 
bury  Hospital,  66  Conn.  98,  33  Atl. 
595,  31  L.  R.  A.  224. 

Illinois. —  Parks  v.  Northwestern 
University,  218  111.  381,  75  N.  E. 
991,  2  L.  R.  A.  (N.  S.)  556,  4  Ann. 
Cas.  103. 

Kentucky. —  Williamson  v.  Louis- 
ville Industrial  School,  95  Ky.  251, 
15  Ky.  L.  Rep.  629,  24  S.  W.  1065, 
23  L.  R.  A.  200,  44  Am.  St.  Rep.  243. 

Maine. — Jensen  v.  Maine  Eye  and 
Ear  Infirmary,  107  Me.  408,  78  Atl. 
898,  33  L.  R.  A.   (N.  S.)   141. 

Maryland. —  Perry  v.  House  of 
Refuge,  63  Md.  20,  52  Am.  Rep. 
495. 

Massachusetts. —  McDonald  v. 
Massachusetts  General  Hospital,  120 
Mass.  432,  21  Am.  Rep.  529;  Farri- 
gan  v.  Pevear,  193  Mass.  147,  78 
N.  E.  855,  7  L.  R.  A.  (N.  S.)  481, 
118  Am.  St.  Rep.  484,  8  Ann.  Cas. 
1109;  Thornton  v.  Franklin  Square 
House,  200  Mass.  465,  86  N.  E.  909, 
22  L.  R.  A.   (N.  S.)   486. 

Michigan.  —  Downes  v.  Harper 
Hospital,  101  Mich.  555,  60  N.  W. 
42,  25  L.  R.  A.  602,  45  Am.  St.  Rep. 


427;  Pepke  v.  Grace  Hospital,  130 
Mich.  493,  90  N.  W.  278. 

Missouri.  —  Adams  v.  University 
Hospital,  122  Mo.  App.  675,  99  S.  W. 
453. 

Neoraska. —  Duncan  v.  Nebraska 
Sanitarium  Benevolent  Association, 
92  Neb.  162,  137  N.  W.  1120,  41 
L.  R.  A.  (N.  S.)  973,  Ann.  Cas.  1913 
E  1127. 

New  York. —  Collins  v.  New  York 
Post  Graduate  Medical  School,  59 
App.  Div.  63,  69  N.  Y.  Supp.  106. 

Ohio. —  Taylor  v.  Protestant  Hos- 
pital Association,  85  Ohio  St.  90, 
96  N.  E.  1089,  39  L.  R.  A.  (N.  S.) 
427. 

Oregon. —  Hill  v.  Tualatin  Acad- 
emy, 61  Ore.  190,  121  Pac.  901. 

Pennsylvania.  —  Fire  Insurance 
Patrol  v.  Boyd,  120  Pa.  624,  15  Atl. 
533,  1  L.  R.  A.  417,  6  Am.  St.  Rep. 
745 ;  Gable  v.  Sisters  of  St.  Francis, 
227  Pa.  254,  75  Atl.  1087,  136  Am. 
St.  Rep.  879. 

Tennessee. —  Abston  v.  Waldon 
Academy,  118  Tenn.  24,  102  S.  W. 
351,  11  L.  R.  A.   (N.  S.)   1179. 

23.  Perionowsky  v.  Freeman,  4 
Fost.  &  F.  977 ;  and  so  of  a  private 
corporation.  Union  Pacific  R.  R. 
Co.  v.  Artist,  9  C.  C.  A.  14,  60  Fed. 
365,  23  L.  R.  A.  581. 

24.  Duncan  v.  Findlater,  6  CI. 
&  F.  894,  903 ;  Bowden  v.  Derby,  97 
Me.  536,  55  Atl.  417,  63  L.  R.  A. 
223;  Moynihan  v.  Todd,  188  Mass. 
301,  74  N.  E.  367,  108  Am.  St.  Rep. 
473. 
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When  the  individual  whose  negligent  act  causes  the 
injury  is  in  the  service  of  a  municipal  corporation,  the 
same  considerations  apply.  If  the  negligent  individual  is 
engaged  in  performing  a  duty  cast  upon  the  municipal 
corporation  by  law  or  assumed  by  it  for  the  benefit  of  the 
general  public,  as  the  municipal  corporation  has  nothing 
to  gain  by  the  performance  of  his  service  there  is  no  reason 
why  it  should  bear  the  burden  of  his  misconduct,  and  in 
such  instances  the  negligent  individual  alone  is  liable;  the 
reason  failing  the  doctrine  of  respondeat  superior  is  not 
enforced  against  the  municipal  corporation.25    The  negli- 


25.  Alabama. —  Dargan  v.  Mobile, 
31  Ala.  469,  70  Am.  Dec.  505 ;  Long 
v.  Birmingham,  161  Ala.  427,  49  So. 
881,  18  Ann.  Cas.  507. 

Arkansas. —  Arkadelphia  v.  Wind- 
ham, 49  Ark.  139,  4  S.  W.  450,  4 
Am.   St.  Rep.  32. 

California. —  Chope  v.  Eureka,  78 
Cal.  588,  21  Pac.  364,  4  L.  R.  A.  325, 

12  Am.  St.  Rep.  113. 
Connecticut. —  Jewett  v.  New  Ha- 
ven, 38  Conn.  368,  9  Am.  Rep.  382; 
Mead  v.  New  Haven,  40  Conn.  72, 
16  Am.  Rep.  14 ;  Bartram  v.  Sharon, 
71  Conn.  686,  43  Atl.  143,  46  L.  R.  A. 
144,  71  Am.  St.  Rep.  225;  Colwell 
v.  Waterbury,  74  Conn.  568,  51  Atl. 
530,  51  L.  R.  A.  218. 

Georgia. —  McElroy  v.  Albany,  65 
Ga.  387,  38  Am.  Rep.  791;  Wright 
v.  Augusta,  78  Ga.  241,  6  Am.  St. 
Rep.  256;  Love  v.  Atlanta,  95  Ga. 
129,  22  S.  E.  29,  51  Am.  St.  Rep.  64 ; 
Wyatt  v.  Rome,  105  Ga.  312,  31 
S.  E.  188,  42  L.  R.  A.  180,  70  Am. 
St.  Rep.  41. 

Illinois. — Wilcox  v.  Chicago,  107 
111.  334,  47  Am.  Rep.  434 ;  Tollefson 
v.  Ottawa,  228  111.  134,  81  N.  E.  823, 
11  L.  R.  A.  (N  S.)  990;  Evans  v. 
Kankakee,  231  111.  223,  83  N.  E.  223, 

13  L.  R.  A.  (N.  S.)   1190. 
Indiana. —  Robinson  v.  Evansville, 

87  Ind. 334,  44  Am.  Rep.  770 ;  Sum- 
mers v.  Daviess  County  Commis- 
sioners, 103  Ind.  262,  53  Am.  Rep. 
512. 

Iowa. —  Calwell  v.  Boone,  51  Iowa 
687,  33  Am.  Rep.  154;  McFadden 
v.  Jewell,  119  Iowa  321,  93  N.  W. 
302,   60  L.  R.   A.   401,   97   Am.   St 


Rep.  321 ;  Beeks  v.  Dickinson 
County,  131  Iowa  244,  108  N.  W. 
311,  6  L.  R.  A.  (N.  S.)  831,  9  Ann. 
Cas.  812. 

Kansas. —  Eikenberry  v.  Bazaar, 
22  Kan.  556,  31  Am.  Rep.  198. 

Kentucky. —  Pollock  v.  Louisville, 
13  Bush  221,  26  Am.  Rep.  260; 
Greenwood  v.  Louisville,  13  Bush 
226,  26  Am.  Rep.  263;  Twyman  v. 
Frankfort,  117  Ky.  518,  78  S.  W. 
446,  64  L.  R.  A.  572;  Jackson 
v.  Owingsville,  121  S.  W.  672, 
52  L.  R.  A.  (N.  S.)  180;  Co- 
lumbia Trust  Co.  v.  Louisville,  135 
Ky.  570,  122  S.  W.  860,  25  L.  R.  A. 
(N.  S.)  88;  Kippes  v.  Louisville, 
140  Ky.  423,  131  S.  W.  184,  30 
L.  R.  A.  (N.  S.)  1161. 

Louisiana. —  Stewart  v.  New  Or- 
leans, 9  La.  Ann.  461,  61  Am.  Dec. 
218;  New  Orleans  v.  Kerr,  50  La. 
Ann.  413,  23  So.  384,  69  Am.  St. 
Rep.  442. 

Maine. —  Cobb  v.  Portland,  55  Me. 
381,  92  Am.  Dec.  598;  Brown  v. 
Vinalhaven,  65  Me.  402,  20  Am.  Rep. 
709;  Burrill  v.  Augusta,  78  Me.  118, 
3  Atl.  177,  57  Am.  Rep.  788;  God- 
dard  v.  Harpswell,  84  Me.  499,  24 
Atl.  958,  30  Am.  St.  Rep.  373. 

Massachusetts. —  Mower  v.  Leices- 
ter, 9  Mass.  247,  6  Am.  Dec.  63; 
Buttrick  v.  Lowell,  1  Allen  172,  79 
Am.  Dec.  721 ;  Fisher  v.  Boston,  104 
Mass.  87,  6  Am.  Rep.  196;  French 
v.  Boston,  129  Mass.  592,  37  Am. 
Rep.  393;  Tindley  v.  Salem,  137 
Mass.  171,  50  Am.  Rep.  289 ;  Lincoln 
v.  Boston,  148  Mass.  578,  20  N  E. 
329,  3  L.  R.  A.  257,  12  Am.  St.  Rep. 
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601;  Curran  v.  Boston,  151  Mass. 
505,  24  N.  E.  781,  8  L.  R.  A.  243,  21 
Am.  Sc.  Rep.  465;  Howard  v.  Wor- 
cester, 153  Mass.  426,  27  N.  E.  11, 
12  L.  R.  A.  160,  25  Am.  St.  Rep. 
651 ;  Pettingell  v.  Chelsea,  161  Mass. 
368,  37  N.  E.  380,  24  L.  R.  A.  426 ; 
McManus  v.  Weston,  164  Mass.  263, 
41  N.  E.  301,  31  L.  R.  A.  174 ;  Kelly 
v.  Boston,  186  Mass.  165,  71  N.  E. 
299,  66  L.  R.  A.  429 ;  Haley  v.  Bos- 
ton, 191  Mass.  291,  77  N.  E.  888,  5 
L.  R.  A.  (N.  S.)  1005;  Hathaway 
v.  Everett,  205  Mass.  246,  91  N.  E. 
296,  137  Am.  St.  Rep.  436;  Kerr  v. 
Brookline,  208  Mass.  190,  94  N.  E. 
257,  34  L.  R.  A.   (N.  S.)  464. 

Michigan, — McCutcheon  v.  Homer, 
43  Mich.  483,  38  Am.  Rep..  212; 
Roberts  v.  Detroit,  102  Mich.  64, 
60  N.  W.  450,  27  L.  R.  A.  572 ;  Corn- 
ing v.  Saginaw,  116  Mich.  74,  74 
N.  W.  307,  40  L.  R.  A.  526 ;  Nichol- 
son v.  Detroit,  120  Mich.  246,  88 
N.  W.  695,  56  L.  R.  A.  601 ;  Alberts 
v.  Muskegon,  146  Mich.  210,  109 
N.  W.  262,  6  L.  R.  A.  (N.  S.)  1094, 
117  Am.   St.  Rep.  633. 

Minnesota. — Bryant  v.  St.  Paul, 
33  Minn.  289,  53  Am.  Rep.  31; 
Snider  v.  St.  Paul,  51  Minn.  466, 
53  N.  W.  763,  18  L.  R.  A.  151. 

Missouri. —  Heller  v.  Sedalia,  53 
Mo.  159,  14  Am.  Rep.  444;  Ulrica 
v.  St.  Louis,  112  Mo.  138,  20  S.  W. 
466,  34  Am.  St.  Rep.  372. 

Nebraska. —  Gillespie  v.  Lincoln, 
35  Nebr.  34,  52  N.  W.  811,  16  L.  R.  A. 
349;  Murray  v.  Omaha,  66  Nebr. 
279,  92  N.  W.  299,  103  Am.  St.  Rep. 
702. 

New  Hampshire. —  Eastman  v. 
Meredith,  36  N.  H.  284,  72  Am. 
Dec.  302 ;  Hall  v.  Concord,  71  N.  H. 
367,  52  Atl.  864,  58  L.  R.  A.  455; 
Wheeler  v.  Gilsum,  73  N.  H.  429, 
62  Atl.  597,  3  L.  R.  A.  (N.  S.)  135. 

New  Jersey. —  Sussex  v.  Strader, 
3  Harr.  108,  35  Am.  Dec.  530 ;  Val- 
entine v.  Englewood,  76  N.  J.  L. 
509,  71.  Atl.  344,  19  L.  R.  A.  (N.  S.) 
262,  16  Ann.  Cas.  731. 

New  York. —  Lorillard  v.  Monroe, 
11  N.  T.  392,  62  Am.  Dec.  120 ;  Max- 
milian  v.  New  York,  62  N.  Y.  160, 
20  Am.  Rep.  468;  Hughes  v.  Au- 
burn, 161  N.  Y.  96,  55  N.  E.  389,  46 
L.  R.  A.  636;  Wilcox  v.  Rochester, 


190  N.  Y.  137,  82  N.  E.  1119,  17 
L.  R.  A.  (N.  S.)  741,  13  Ann.  Cas. 
759. 

North  Carolina. — Peterson  v.  Wil- 
mington, 130  N.  C.  76,  40  S.  E.  8.13, 
56  L.  R.  A.  959;  Metz  v.  Asheville, 
150  N.  C.  748,  64  S.  E.  881,  22 
L.  R.  A.   (N.  S.)  940. 

Ohio. — Wheeler  v.  Cincinnati,  19 
Ohio  St.  19,  2  Am.  Rep.  368 ;  Bell  v. 
Cincinnati,  80  Ohio  St.  1,  88  N.  E. 
128,  23  L.  R.  A.  (N.  S.)  910. 

Oregon. — Caspary  v.  Portland,  19 
Ore.  496,  24  Pac.  1036,  20  Am.  St. 
Rep.  842. 

Pennsylvania. — Elliott  v.  Philadel- 
phia, 75  Pa.  342,  15  Am.  Rep.  591. 

Rhode  Island. — Wixon  v.  New- 
port, 13  R.  I.  454,  43  Am.  Rep.  35; 
Dodge  v.  Granger,  17  R.  I.  901,  24 
Atl.  100,  15  L.  R.  A.  781,  33  Am. 
St.  Rep.  901. 

South  Carolina. —  Young  v.  Char- 
leston, 20  S.  C.  116,  47  Am.  Rep. 
827;  Dunn  v.  Barnwell,  43  S.  C. 
398,  21  S.  E.  315,  49  Am.  St.  Rep. 
843. 

Texas. —  Navasota  v.  Pearce,  46 
Tex.  525,  26  Am.  Rep.  279;  Fort 
Worth  v.  Crawford,  64  Tex.  202,  53 
Am.  Rep.  753;  Whitfield  v.  Paris, 
84  Tex.  431,  19  S.  W.  566,  13  L.  R.  A. 
783,  31  Am.  St.  Rep.  69. 

Utah. —  Glllmor  v.  Salt  Lake  City, 
32  Utah  180,  89  Pac.  714,  12  L.  R.  A. 
(N.  S.)  537,  13  Ann.  Cas.  1016. 

Vermont. —  Lyman  v.  Edgerton,  29 
Vt.  305,  70  Am.  Dec.  415 ;  Welch  v. 
Rutland,  56  Vt.  228,  48  Am.  Rep. 
762;  Bates  v.  Rutland,  62  Vt.  178, 
20  Atl.  278,  9  L.  R.  A.  363,  22  Am. 
St.  Rep.  95 ;  Aitken  v.  Wells  River, 
70  Vt.  308,  40  Atl.  829,  41  L.  R.  A. 
566,  67  Am.  St.  Rep.  672;  Carty  v. 
Winooski,  78  Vt.  104,  62  Atl.  45,  2 
L.  R.  A.  (N.  S.)  95,  6  Ann.  Cas.  436. 

Washington. —  Russell  v.  Tacoma, 
8  Wash.  156,  35  Pac.  605,  40  Am.  St. 
Rep.  895;  Lynch  v.  North  Yakima, 
37  Wash.  675,  80  Pac.  79,  12  L.  R.  A. 
(N.  S.)  261. 

West  Virginia. —  Thomas  v.  Graf- 
ton, 34  W.  Va.  382,  12  S.  E.  478,  26 
Am.  St.  Rep.  924 ;  Brown  v.  Guyan- 
dotte,  34  W.  Va.  299,  12  S.  E.  707, 
11  L.  R.  A.  121. 

Wisconsin. — Wallace  v.  Menasha, 
48  Wis.  79,  33  Am.  Rep.  804;  Rob- 
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gent  individual  in  such  a  case,  though  in  the  employ  and 
pay  of  a  municipal  corporation,  is  not  considered  its  serv- 
ant or  agent,  but  is  looked  upon  as  a  public  officer.  If 
anyone  is  responsible  for  his  misdoings,  it  is  the  public, 
and  the  public,  either  as  individuals,  or  as  represented  by 
the  king  or  the  state  or  the  United  States,  cannot  be  sued. 
A  municipal  corporation  however  has  no  prerogative 
right  not  to  be  sued ;  it  can  be  brought  into  court  by  service 
of  process  and  forced  to  plead  just  as  any  other  corpora- 
tion may  be,  and  a  judgment  against  it  may,  under  certain 
limitations,  be  satisfied  upon  its  property  and  in  some 
jurisdictions  upon  the  property  of  any  of  its  inhabitants. 
When  it  performs  functions  for  its  own  benefit  or  for  the 
benefit  of  the  people  who  compose  it,  the  persons  whom 
it  employs  for  such  purposes  are  its  servants  or  agents, 
the  doctrine  of  respondeat  superior  is  enforced  against  it 
and  it  is  liable  in  tort  to  the  same  extent  as  a  private  cor- 
poration.26 


inson  v.  Rohr,  73  Wis.  436,  40  N.  W. 
668,  2  L.  R.  A.  366,  9  Am.  St.  Rep. 
810;  Higgins  v.  Superior,  134  Wis. 
264,  114  N.  W.  490,  13  L.  R.  A. 
(N.  S.)   994. 

26.  United  States. — Barnes  v.  Dis- 
trict of  Columbia,  91  U.  S.  540,  23 
L.  ed.  440 ;  Winona  v.  Botzet,  169 
Fed.  321,  23  L.  R.  A.    (N.  S.)    204. 

Alabama. —  Albritten  v.  Hunts- 
ville,  60  Ala.  486,  31  Am.  Rep.  46. 

California. —  Davoust  v.  Alameda, 
149  Cal.  69,  84  Pac.  760,  5  L.  R.  A. 
(N.  S.)  536,  9  Ann.  Cas.  847. 

Colorado. — ■  Denver  v.  Spencer,  34 
Colo.  270,  82  Pac.  590,  2  L.  R.  A. 
(N.  S.)  147,  114  Am.  St.  Rep.  168, 
7  Ann.  Cas.  1042 ;  Denver  v.  Davis, 
37  Colo.  370,  86  Pac.  1027,  119  Am. 
St.  Rep.  293,  11  Ann.  Cas.  187: 
Denver  v.  Maurer,  47  Colo.  209,  106 
Pac.  875,  135  Am.  St.  Rep.  210 

Connecticut. — Judson  v.  Winsted, 
80  Conn.  384,  68  Atl.  999,  15  L.  R.  A. 
(N.  S.)  91. 

Georgia. — Savannah  v.  Cullens,  38 
Ga.  334,  95  Am.  Dec.  398. 

Idaho. —  Carson  v.  Genesee,  9 
Idaho  244,  74  Pac.  862,  108  Am.  St. 
Rep.  127 ;  Eaton  v.  Weiser,  12  Idaho 


544,  86  Pac.  541,  118  Am.  St.  Rep. 
225. 

Illinois. — Browning  v.  Springfield, 
17  111.  143,  63  Am.  Dec.  345 ;  Bloom- 
ington,  v.  Legg,  151  111.  9,  37  N.  E. 
696,  42  Am.  St.  Rep.  216 ;  Gathman 
v.  Chicago,  236  111.  9,  86  N.  E. 
152,  19  L.  R.  A.  (N.  S.)  1178,  15 
Ann.  Cas.  830. 

Indiana. —  South  Bend  v.  Turner, 
156  Ind.  418,  60  N.  E.  271,  54  L.  R.  A. 
396,  83  Am.  St.  Rep.  200. 

Iowa. —  McMahon  v.  Dubuque,  107 
Iowa  62,  77  N.  W.  517,  70  Am.  St. 
Rep.  143. 

Louisiana. —  O'Neill  v.  New  Or- 
leans, 30  La.  Ann.  220,  31  Am.  Rep. 
221. 

M aine.—  Libby  v.  Portland,  105 
Me.  370,  74  Atl.  805,  26  L.  R.  A. 
(N.  S.)  141,  18  AnD.  Cas.  547. 

Maryland. — Anne  Arundel  County 
v.  Duckett,  20  Md.  468,  83  Am.  Dec. 
557. 

Massachusetts.  —  Oliver  v.  Wor- 
cester, 102  Mass.  489,  3  Am.  Rep. 
485;  Murphy  v.  Lowell,  128  Mass. 
396,  35  Am.  Rep.  381;  Worden  v. 
New  Bedford,  131  Mass.  23,  41  Am. 
Rep.    185;    Neff    v.    Wellesley,    148 
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The  distinction  above  set  forth  is  well  established  and 
based  on  justice  and  sound  sense  as  well  as  on  its  historical 
foundation.  If  the  inhabitants  of  a  certain  city  believe 
that  they  will  get  better  service  if  they  collectively  under- 
take the  sale  and  distribution  of  some  commodity  ordinarily 
dealt  in  by  private  parties,  it  is  only  just  and  fair  that 
they  should  sustain  the  burdens  of  their  enterprise  as  well 
as  enjoy  its  benefits;  but  when4he  state,  for  purposes  of 
convenient  administration,  imposes  upon  each  of  its  terri- 
torial sub-divisions  the  uncompensated  duty  of  preserving 


Mass.  487,  20  N.  B.  Ill,  2  L.  R.  A. 
500;  Little  v.  Holyoke,  177  Mass. 
114,  58  N.  E.  170,  52  L.  It.  A.  417; 
Butman  v.  Newton,  179  Mass.  1,  60 
N.  E.  401,  88  Am.  St.  Rep.  349; 
Dickinson  v.  Boston,  188  Mass.  595, 
75  N.  E.  68,  1  L.  R.  A.  (N.  S.)  664. 

Michigan.—  Barron  v.  Detroit,  94 
Mich.  601,  54  N.  W.  273,  19  L.  R.  A. 
452,  34  Am.  St  Rep.  366 ;  Burridge 
r.  Detroit,  117  Mich.  557,  76  N.  W. 
84,  42  L.  R.  A.  684,  72  Am.  St.  Rep. 
582 ;  Hodgins  v.  Bay  City,  156  Mich. 
687,  121  N.  W.  274,  132  Am.  St.  Rep. 
546. 

Minnesota. —  Bohen  v.  Waseca,  32 
Minn.  176,  19  N.  W.  730,  50  Am. 
Rep.  564;  Welter  v.  St  Paul,  40 
Minn.  460,  42  N.  W.  392,  12  Am. 
St.  Rep.  752;  Blyhl  v.  Waterville, 
57  Minn.  115,  58  N.  W.  817,  47  Am. 
St.  Rep.  596;  Keever  v.  Mankato, 
113  Minn.  55,  129  N.  W.  158,  33 
L.  R.  A.   (N.  S.)  339. 

Mississippi. — Semple  v.  Vicksburg, 
62  Miss.  63,  52  Am.  Rep.  181. 

Missouri. —  Maus  v.  Springfield, 
101  Mo.  613,  14  S.  W.  630,  20  Am. 
St.  Rep.  634;  Barree  v.  Cape  Girar- 
deau, 197  Mo.  382,  95  S.  W.  330,  6 
L.  R.  A.  (N.  S.)  1090,  114  Am.  St. 
Rep,  763. 

New  Hampshire. — Rhobidas  v. 
Concord,  70  N.  H.  90,  47  Atl.  82,  51 
L.  R.  A.  381,  85  Am.  St.  Rep.  604. 

"New  York. —  Bailey  v.  New  York, 
3  Hill  531,  38  Am.  Dec.  669;  Lloyd 
v.  New  York,  5  N.  Y.  369,  55  Am. 
Dec.  347;  Hutson  v.  New  York,  9 
N.  Y.  163,  59  Am.  Dec.  526;  Storrs 
v.  TJtica,  17  N.  Y.  104,  72  Am.  Dec. 
437;  Saulsbury  v.  Ithaca,  94  N.  Y. 
27,  46  Am.  Rep.  122;  Pettengill  v. 
Yonkers,   116  N.   Y.   558,   22  N.   E. 


1095,  15  Am.  St.  Rep.  442;  Wilson 
v.  Troy,  135  N.  Y.  96,  32  N.  E.  44, 
18  L.  R.  A.  449,  31  Am.  St.  Rep. 
817. 

North  Carolina. —  Fisher  v.  New 
Bern,  140  N.  C.  506,  53  S.  E.  342,  5 
L.  R.  A.  (N.  S.)  542,  111  Am.  St. 
Rep.  857. 

Oregon. —  Farquar  v.  Roseburg,  18 
Ore.  271,  22  Pac.  1103,  17  Am.  St. 
Rep.  732;  Esberg-Gunst  Cigar  Co. 
v.  Portland,  34  Ore.  282,  55  Pac.  961, 
43  L.  R.  A.  435,  75  Am.  St.  Rep.  651. 

Pennsylvania. —  Smith  v.  Philadel- 
phia, 81  Pa.  38,  22  Am.  Rep.  731; 
Corbin  v.  Philadelphia,  195  Pa.  461, 
45  Atl.  1070,  49  L.  R.  A.  715. 

Rhode  Island. —  Aldrich  v.  Tripp, 
11  R.  I.  141,  23  Am.  Rep.  434. 

Utah. —  Lowe  v.  Salt  Lake  City, 
13  Utah  91,  44  Pac.  1050,  57  Am. 
St.  Rep.  708;  Brown  v.  Salt  Lake 
City,  33  Utah  222,  93  Pac.  570,  14 
L.  R.  A.  (N.  S.)  619,  126  Am.  St. 
Rep.  828,  14  Ann.  Cas.  1004. 

Virginia. —  Noble  v.  Richmond,  31 
Gratt.  271,  31  Am.  Rep.  726 ;  Clarke 
v.  Richmond,  83  Va.  355,  5  S.  E.  369, 
5  Am.  St  Rep.  281. 

Washington. — Sutton  v.  Snoho- 
mish, 11  Wash.  24,  39  Pac.  273,  48 
Am.  St.  Rep.  847;  Lorence  v.  El- 
lensburg,  13  Wash.  341,  43  Pac.  20, 
52  Am.  St.  Rep.  42;  Engelklng  v. 
Spokane,  59  Wash.  446,  110  Pac.  25, 
29  L.  R.  A.  (N.  S  )  481. 

West  Virginia.— Gibson  v.  Hunt- 
ington, 38  W.  Va.  177,  18  S.  E.  447, 
22  L.  R.  A.  561,  45  Am.  St.  Rep. 
853. 

Wisconsin. — Piper  v.  Madison,  140 
Wis.  311,  122  N.  W.  730,  25  L.  R.  A. 
(N.  S.)  239. 
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the  public  welfare  within  its  limits,  an  injured  individual 
has  no  legal  or  moral  right  to  a  compensation  which  he 
could  not  have  secured  if  the  state  had  performed  the  duty 
itself.  When  the  performance  of  the  duty  imposed  upon 
the  municipal  corporation  will  inevitably  cause  continual 
uninvited  interference  with  individuals,  it  would  be  impoli- 
tic as  well  as  unjust  to  compel  the  taxpayers  of  the  munici- 
pal corporation  to  compensate  any  individual  who  could 
convince  a  jury  that  the  interference  with  him  had  been 
excessive  and  improper.  To  be  concrete,  it  may  be  safely 
prophesied  that,  no  matter  how  the  law  of  municipal  tort 
feasance  may  be  altered  in  jurisdictions  unhampered  by 
traditions,  it  will  be  many  years  before  a  municipal  corpo- 
ration will  be  obliged  to  respond  in  damages  to  every  inno- 
cent party  who  is  obliged  to  spend  a  night  in  the  cells  of 
its  prison,  to  every  person  innocent  or  guilty  who  feels 
that  a  police  officer  used  too  much  violence  in  putting  him 
under  arrest,  to  every  careful  pedestrian  who  is  knocked 
down  by  a  fire-engine  the  driver  of  which  is  heedless  in  his 
haste,  or  to  every  traveller  who  finds  the  regulations  of  an 
overzealous  local  board  of  health  irksome.  The  common 
understanding  of  humanity  leaves  such  matters  to  be 
settled  between  man  and  man. 

Between  the  clear  cases  at  either  pole,  as  in  many  other 
distinctions  of  law,  comes  a  shadowy  region  in  which  the 
line  has  to  be  drawn  as  each  case  arises  and  where  a 
trifling  difference  will  cause  two  otherwise  similar  cases 
to  fall  upon  opposite  sides  and  be  sufficient  to  allow  one 
man  ample  compensation  for  his  injuries  and  to  turn 
another,  maimed  and  incapacitated  for  work  through  no 
fault  of  his  own,  out  of  court  with  no  refuge  but  the  poor- 
house.  While  courts  and  counsel  may  regret  the  harsh- 
ness of  the  rule  that  exempts  municipal  corporations  from 
liability  in  instances  that  appeal  strongly  to  sympathy,  the 
disastrous  results  of  abrogating  the  exemption  are  so 
apparent  that  the  rule  has  stood  with  little  modification 
and  is  likely  to  so  stand  for  an  indefinite  period.  The 
proper  function  of  the  courts  is  to  interpret  it  as  logically 
and  consistently  as  possible,  so  that  every  individual  may 
be  governed  by  standing  laws  and  may  know  his  rights  in 
advance  of  the  event  and  conduct  himself  accordingly. 
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§  487.  Liability  of  a  Municipal  Corporation  for  its  own 
Acts. 

When  an  individual  or  a  private  corporation  is  sued 
for  an  injury  to  a  person  not  in  his  or  its  employ,  it  is  sel- 
dom of  importance  whether  the  negligent  act  which  caused 
the  injury  was  performed  by  the  defendant  or  by  someone 
in  its  employ  acting  within  the  scope  of  his  employment; 
for,  if  the  other  requisites  of  liability  are  present,  the 
defendant  is  responsible  in  either  case;  but  when  the 
defendant  is  a  municipal  corporation  acting  on  behalf  of 
the  public  so  that  the  doctrine  of  respondeat  superior  does 
not  apply,  it  is  in  every  case  at  least  worth  investigating 
whether  the  corporation  itself  was  not  at  fault,  so  that 
there  would  be  no  occasion  for  the  plaintiff  to  invoke  the 
doctrine  of  respondeat  superior  and  no  opportunity  for  the 
defendant  to  plead  its  non-application. 

The  distinction  between  the  public  and  governmental 
functions  of  a  municipal  corporation  and  those  which  are 
considered  private  and  commercial,  which  is  of  such  vital 
importance  when  the  corporation  is  sued  on  account  of  the 
misconduct  or  negligence  of  a  person  in  its  employ  and  it 
is  sought  to  apply  the  doctrine  of  respondeat  superior,  is 
of  no  materiality  when  the  act  complained  of  is  the  act  of 
the  corporation  itself.  There  may  be  defences  available  to 
a  municipal  corporation  in  suits  arising  out  of  such  acts 
which  would  not  be  open  to  an  individual  defendant,  but 
that  it  was  engaged  in  the  performance  of  a  public  or 
governmental  function  when  it  committed  the  act  com- 
plained of  is  not  one  of  them.  Accordingly,  when  a  munic- 
ipal corporation  is  sued  for  the  consequences  of  its  own  tor- 
tious conduct,  it  is  immaterial  whether  it  was  acting  in  its 
public  governmental  capacity  as  a  sub-division  of  the  state 
or  in  its  private  commercial  capacity  as  an  aggregation  of 
individuals,  for  it  is  equally  liable  in  either  case.  The 
numerous  judicial  decisions  elucidating  the  distinction 
between  the  two  capacities  are  of  no  service  whatever  in 
an  action  against  a  municipal  corporation  for  its  own  mis- 
conduct, for  they  bear  only  upon  the  liability  of  the  cor- 
poration for  the  negligence  of  persons  in  its  employ. 
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Regardless  then  of  the  nature  of  the  service,  if  a  munic- 
ipal corporation  directly  performs  or  authorizes  an  act 
which  concerns  a  subject  matter  entrusted  to  it  by  the  legis- 
lature but  which  is  itself  unlawful  and  for  which  a  private 
individual  or  corporation  would  be  liable  in  tort,  the 
municipal  corporation  is  similarly  liable.27 


27.  Thayer  v.  Boston,  19  Pick. 
(Mass.)  511,  31  Am.  Dec.  157.  Tort, 
for  erecting  a  market  in  a  street 
in  front  of  plaintiff's  land,  obstruct- 
ing his  passage  to  the  street.  Held : 
If  an  act  "  was  not  known  and  un- 
derstood to  be  unlawful  at  the  time, 
if  it  was  an  act  done  by  the  officers 
having  competent  authority,  either 
by  express  vote  of  the  city  govern- 
ment or  by  the  nature  of  the  duties 
and  functions  with  which  they  are 
charged  by  their  offices,  to  act  upon 
the  general  subject  matter,  and  es- 
pecially if  the  act  was  done  with  an 
honest  view  to  obtain  for  the  public 
some  lawful  benefit  or  advantage, 
reason  and  justice  obviously  require 
that  the  city,  in  its  corporate  ca- 
pacity should  be  liable  to  make  good 
the  damage  sustained  by  an  indi- 
vidual in  consequence  of  the  acts 
thus  done."  Gordon  v.  Taunton,  126 
Mass.  349.  Tort,  trespass.  The  city 
in  good  faith  claimed  title  to  the 
fee  of  the  locus,  or  at  least  to  a 
public  easement  in  it.  A  committee 
appointed  to  schedule  and  appraise 
all  the  city's  real  property  included 
this  land  in  the  schedule  and  ap- 
praisal. Another  committee  ap- 
pointed to  ascertain  what  land  be- 
longing to  the  city  was  then  occu- 
pied by  private  parties  included  this 
land.  The  city  ordered  the  super- 
intendent of  streets  to  include  this 
land  in  a  street,  and  he  tore  down 
plaintiff's  fence.  Held:  It  was 
the  duty  of  the  city  government  in 
support  of  the  claim  of  title,  by 
properly  appointed  agents,  to  re- 
move obstructions  to  the  use  of  the 
public  common.  And  if  in  so  doing 
and  while  acting  in  good  faith  a 
trespass  was  committed,  the  city  in 
its  corporate  capacity  is  liable.  See 
also 

83 


United  States. —  Hopkins  v.  Clem- 
son  College,  221  U.  S.  636,  55  L.  ed. 
890  (when  defendant  In  substance 
took  plaintiff's  land  by  its  corporate 
act  in  building  a  dyke,  the  fact  that 
it  is  an  agency  of  the  state  does  not 
protect  it  from  liability ) . 

California. — Perkins  v.  Blauth, 
163  Cal.  782,  127  Pac.  50  (under  the- 
constitution  neither  the  state  nor  its 
agents  or  mandatories  can  claim  ex- 
emption from  liability  for  taking 
property  for  the  public  use). 

Colorado. — Denver  v.  Davis,  37 
Colo.  370,  86  Pac.  1027,  6  L.  R.  A. 
(N.  S.)  1013,  119  Am.  St.  Rep.  293, 
11  Ann.  Cas.  187. 

Georgia. — Atlanta  v.  Warnock,  91 
Ga.  210,  18  S.  E.  135,  23  L.  R.  A. 
301,  44  Am.  St.  Rep.  17;  Long  v. 
Blberton,  109  Ga.  28,  34  S.  E.  333, 
46  L.  R.  A.  428,  77  Am.  St.  Rep. 
363. 

Illinois. — Barrows  v.  Sycamore, 
150  111.  588,  37  N.  E.  1096,  25  L.R.  A. 
535,  41  Am.  St.  Rep.  400. 

Indiana. —  Haag  v.  Vanderburg 
County,  60  Ind.  511,  28  Am.  Rep. 
654. 

Kentucky. — Clayton  v.  Henderson, 
103  Ky.  228,  44  S.  W.  667,  44  L.  R.  A. 
474,  22  Ky.  L.  Rep.  283,  57  S.  W.  1, 
53  L.  R.  A.  145 ;  Henderson  v.  O'Hstl- 
oran,  114  Ky.  186,  70  S.  W.  662, 
59  L.  R.  A.  718,  102  Am.  St.  Rep. 
279;  Louisville  v.  Hehemann,  161 
Ky.  523,  171  S.  W.  165,  L.  R.  A. 
1915  C  747. 

Louisiana. —  Faucheux  v.  St.  Mar- 
tinville,  124  La.  959,  50  So.  809,  35 
L.  R.  A.   (N.  S.)   435. 

Maine.—  State  v.  Portland,  74  Me. 
268,  43  Am.  Rep.  586. 

Maryland. —  Baltimore  v.  Fairfield 
Improvement  Co.,  87  Md.  352,  39 
Atl.  1081,  40  L.  R.  A.  49,  67  Am.  St. 
Rep.  344. 
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§  488.  Political  Questions  not  for  the  Courts. 

"While  it  is  well  settled  that  a  municipal  corporation  is 
civilly  liable  for  the  consequences  of  its  own  wrongful  acts, 
it  must  be  remembered  that  not  every  act,  even  if  per- 
formed by  the  corporation  itself,  which  inflicts  injury  upon 
private  parties  is  necessarily  actionable,  nor  is  it  accurate 
to  say  that  a  municipal  corporation  is  liable  for  its  own  acts 
to  the  same  extent  as  a  private  individual.  Municipal  cor- 
porations are  organized  for  public  purposes,  and  are  fre- 
quently authorized  by  the  legislature  to  perform  acts  for 
the  public  good  which  operate  injuriously  to  individuals; 
but  what  the  legislature  acting  within  the  limits  of  its  con- 
stitutional authority  has  sanctioned  the  courts  cannot 
assume  the  responsibility  of  declaring  to  be  wrongful  or 
tortious  and  cannot  be  the  basis  of  an  action  against  a 
municipality  acting  in  pursuance  of  such  authority. 


Massachusetts. —  See  the  follow- 
ing cases  in  which  a  city  or  town 
has  been  held  liable  in  actions  of 
tort  for  destroying  or  injuring  prop- 
erty when  the  injurious  acts  were 
done  by  the  city  or  town  itself  in 
connection  with  functions  which 
were  clearly  governmental  and  in 
which  it  has  been  held  in  the  same 
state  that  the  city  or  town  was  not 
liable  for  the  momentary  negligence 
of  its  employees: 

Abating  nuisance  to  health.  Bos- 
ton Belting  Co.  v.  Boston,  149  Mass. 
44,  20  N.  E.  320;  Bacon  v.  Boston, 
154  Mass.  100,  28  N.  B.  9;  Stevens 
v.  Worcester,  196  Mass.  45,  81  N.  E. 
907 ;  Stevens  v.  Worcester,  219  Mass. 
128,  106  N.  E.  587. 

Carrying  off  surface  water  from 
streets.  Manning  v.  Lowell,  130 
Mass.  21;  Westcott  v.  Boston,  186 
Mass.  540,  72  N.  E.  89;  Daley  v. 
Watertown,  192  Mass.  116,  78  N.  E. 
143. 

Repairing  and  grading  streeta 
Hawks  v.  Charlemont,  107  Mass. 
414;  Mayo  v.  Springfield,  136  Mass. 
10;  Providence,  etc.,  S.  S.  Co.  v. 
Fall  River,  183  Mass.  535,  67  N.  E. 
647. 

Obstructing  watercourses  by  street. 
Lawrence  v.  Fairhaven,  5  Gray  110 ; 
Perry  v.  Worcester,  6  Gray  544,  66 


Am.  Dec.  431 ;  Parker  v.  Lowell,  11 
Gray  353. 

Constructing  parks.  Fiske  Wharf 
&  Warehouse  Co.  v.  Boston,  178 
Mass.  526,  60  N.  E.  7. 

Maintaining  schools.  Miles  v. 
Worcester,  154  Mass.  511,  28  N.  E. 
676,  13  L.  R.  A.  841,  26  Am.  St  Rep. 
264. 

Minnesota. — Villski  v.  Minneap- 
olis, 40  Minn.  304,  41  N.  W.  1050.  3 
L.  R.  A.  831. 

New  Hampshire. —  Lane  v.  Con- 
cord, 70  N.  H.  485,  49  Atl.  687,  85 
Am.  St.  Rep.  643. 

North  Carolina. —  Hines  v.  Rocky 
Mount,  162  N.  C.  409,  78  S.  E  510, 
L.  R.  A.  1915  C  751. 

Ohio.—  Dayton  v.  Pease,  4  Ohio 
St.  80 ;  Mansfield  v.  Bristor,  76  Ohio 
St.  270,  81  N.  E.  631,  10  L.  R.  A 
(N.  S.)  806,  118  Am.  St.  Rep.  852^ 
10  Ann.  Cas.  767. 

Pennsylvania. —  Briegel  v.  Phila- 
delphia, 135  Pa.  451,  19  Atl.  1038,  20 
Am.  St.  Rep.  885. 

Texas.—  Fort  Worth  v.  Crawford 
74  Tex.  404,  12  S.  W.  52,  15  Am.  St 
Rep.  840. 

Virginia. —  Suffolk  v.  Parker,  79 
Va.  660,  52  Am.  Rep.  640. 

Wisconsin.  —  Hollman  v.  Platte- 
ville,  101  Wis.  94,  76  N.  W.  1119,  70 
Am.  St.  Rep.  899. 
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Accordingly,  when  a  municipal  corporation  is  sued  for 
the  consequences  of  its  own  acts  or  is  charged  with  its  own 
negligence  in  not  performing  its  duties  or  with  performing 
them  in  a  careless  and  unskilful  way,  the  answer  may  be 
that  the  corporation,  and  not  the  court,  is  to  decide  how 
those  duties  are  to  he  performed.  In  all  constitutional 
governments  the  judicial  power  is  carefully  separated  from 
the  legislative  and  the  executive,  and  it  is  by  no  means  true 
that  every  controversy  between  man  and  man  raises  neces- 
sarily a  judicial  question.  The  opposition  party  often 
looks  upon  the  policies  of  the  government  as  the  unskilful 
and  careless  application  of  erroneous  principles,  but  a 
member  of  that  party  who  refuses  to  pay  a  tax  duly 
assessed  or  to  obey  a  statute  legally  enacted,  and  thereby 
comes  into  collision  with  an  officer  of  the  law,  cannot  call 
upon  the  court,  in  the  judicial  proceedings  which  ensue,  to 
pass  upon  the  propriety  of  the  tax  or  of  the  statute  or  upon 
the  soundness  of  the  economic  principles  upon  which  it  was 
based.  Such  questions  are  political  and  are  to  be  decided 
by  the  legislative  and  not  the  judicial  branch  of  the 
government. 

For  similar  reasons  the  acts  of  a  municipal  corporation 
can  often  not  be  impeached  in  court.  For  purposes  of 
convenient  administration  the  state  divides  its  authority  in 
matters  of  local  interest  among  its  territorial  sub-divisions, 
it  gives  them  part  of  its  sovereign  powers  and  a  wide  dis- 
cretion in  the  exercise  of  such  powers,  it  imposes  upon 
them  many  duties  and  provides,  but  at  the  same  time 
limits,  their  means  of  raising  funds  to  use  in  performing 
them.  The  municipality  is  authorized  to  decide  what  public 
improvements  it  shall  undertake  and  how  it  shall  undertake 
them,  and  what  ordinances  and  local  regulations  it  shall 
enact,  and,  once  the  decision  has  been  made,  it  would  be 
the  height  of  absurdity  to  leave  the  whole  question  just  as 
open  as  it  was  before,  and  to  allow  it  to  be  threshed  out  in 
court  at  the  suit  of  an  individual  who  felt  aggrieved  because 
the  constituted  authorities  had  not  erected  as  extensive 
public  works  or  enacted  as  stringent  police  regulations  as 
he  considered  desirable.     Such  questions  are  political,  not 
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judicial.28  When  the  legislature  has  by  a  statute  within  the 
limits  .of  its  constitutional  authority  granted  a  municipal 
corporation  the  right  and  privilege  to  do  or  refrain  from 
doing  or  to  prohibit  or  refrain  from  prohibiting  certain 
acts,  the  municipality  cannot  be  liable  for  so  doing,  pro- 
hibiting or  refraining. 


26.  Thus  a  city  cannot  be  enjoined 
from  passing  an  ordinance,  Mont- 
gomery Gaslight  Co.  v.  Montgomery, 
87  Ala.  245,  6  So.  113,  4  L.  R.  A. 
616;  Roberts  v.  Louisville,  92  Ky. 
95,  17  S.  W.  216,  13  L.  R.  A.  844; 
Harrison  v.  New  Orleans,  33  La. 
Ann.  222,  39  Am.  Rep.  272;  State 
v.  Milwaukee  County  Court,  105 
Wis.  '651,  81  N.  W.  1046,  48  L.  R.  A. 
819.  An  individual  who  is  injured 
in  his  person  or  property  by  the 
misconduct  or  negligence  of  an- 
other cannot  maintain  an  action 
against  the  municipality  in  which 
the  injury  was  Inflicted  upon  the 
ground  that  it  was  negligent  in  not 
having  enacted  an  ordinance  which 
would  have  prohibited  such  conduct. 

Indiana. —  Fitch  v.  Seymour  Wa- 
ter Co.,  139  Ind.  214,  37  N.  E.  982, 
47  Am.  St.  Rep.  258. 

Kentucky. —  Dudley  v.  Flemings- 
burg,  115  Ky.  5,  72  S.  W.  327,  60 
L.  R.  A.  575,  103  Am.  St.  Rep.  253, 
1  Ann.  Cas.  958. 

Michigan. —  Henkel  v.  Detroit,  49 
Mich.  249,  13  N.  W.  611,  43  Am.  Rep. 
464. 

Ohio. —  Mansfield  v.  Bristor,  76 
Ohio  St.  270,  81  N.  E.  631, 10  L.  R.  A. 
(N.  S.)  806,  118  Am.  St.  Rep.  852, 
10  Ann.  Cas.  767. 

Oklahoma. —  Marth  v.  Kingfisher, 
22  Okla.  602,  98  Pac.  436,  18  L.  R.  A. 
(N.  S.)  1238. 

Pennsylvania. —  McDade  v.  Ches- 
ter, 117  Fa.  414,  12  Atl.  421,  2  Am. 
St.  Rep.  681. 

Vermont. — Hutchinson  v.  Concord, 
41  Vt.  271,  98  Am.  Dec.  584. 

Virginia. —  Jones  v.  Williamsburg, 
97  Va.  722,  34  S.  E.  883,  47  L.  R.  A. 
294. 

If  a  municipal  corporation  has 
power  to  suspend  the  operation  bf 
an  ordinance  it  cannot  be  held  liable 
for  having  done  so.  Rivere  v.  Au- 
gusta. 65  Ga.  376,  38  Am.  Rep.  787; 
Lincoln  v.  Boston,  148  Mass.  578,  20 


N.  E.  329,  3  L.  R.  A.  257,  12  Am.  St. 
Rep.  601 ;  Hill  v.  Charlotte,  72  N.  C. 
55,  21  Am.  Rep.  451. 

So  also  a  city  cannot  be  held 
liable  for  having  enacted  an  ordi- 
nance, Trammel  v.  Russellville,  34 
Ark.  105,  36  Am.  Rep.  1,  or  for  hav- 
ing granted  a  public  service  corpora- 
tion a  franchise  to  erect  its  struc- 
tures in  a  street,  Murphy  v.  Chicago, 
29  111.  279,  81  Am.  Dec.  307 ;  Terry  v. 
Richmond,  94  Va.  537,  27  S.  E.  429, 
38  L.  R.  A.  834,  or  for  having  com- 
pelled it  to  erect  such  a  structure, 
Phoenix  Mutual  Life  Insurance  Co. 
v.  Lincoln,  91  Nebr.  150,  135  N.  W. 
445,  or  for  having  licensed  individ- 
uals to  perform  dangerous  acts 
which   actually   resulted  in   injury. 

Arizona. —  Flfield  v.  Phoenix,  4 
Ariz.  283,  36  Pac.  916,  24  L.  R.  A. 
430. 

Indiana.  —  Stackhouse  v.  Lafay- 
ette, 26  Ind.  17,  89  Am.  Dec.  450; 
Dooley  v.  Sullivan,  112  Ind.  451,  14 
N.  E.  586,  2  Am.  St.  Rep.  209'; 
Wheeler  v.  Plymouth,  116  Ind.  158, 
18  N.  E.  532,  9  Am.  St.  Rep.  837. 

Massachusetts. — Cole  v.  Newbury- 
port,  129  Mass.  594,  37  Am.  Rep. 
394. 

Michigan. — Burford  v.  Grand 
Rapids,  53  Mich.  98,  18  N.  W.  571, 
51  Am.  Rep.  105. 

Ohio. — Columbus  v.  Penrod,  73 
Ohio  St.  209,  76  N.  E.  563,  112  Am. 
St.  Rep.  716. 

Pennsylvania. —  Susquehanna  De- 
pot v.  Simmons,  112  Pa.  384,  5  Atl 
434,  56  Am.  Rep.  317. 

Washington. — Copeland  v.  Seattle, 
33  Wash.  415,  74  Pac.  582,  65  L.  R.  A. 
333. 

Wisconsin. —  Little  v.  Madison,  49 
Wis.  605,  35  Am.  Rep.  793. 

As  to  the  nonliability  of  a  munici- 
pal corporation  for  the  exercise  of 
a  lawful  discretion  in  respect  to  the 
laying  out  and  construction  of  pub- 
lic works  see  infra,  §§  491-494  inc. 
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§  489.  The  Corporation  itself  Constructs  Public  Works. 

When  a  city  or  town  lays  out,  designs  and  constructs  a 
permanent  public  improvement  under  a  general  authority 
granted  to  it  by  the  legislature,  the  execution  of  the  work 
in  accordance  with  the  plan  is  considered  the  act  of  the  city 
or  town  itself,  even  if  the  whole  body  of  the  inhabitants  or 
their  representatives  do  not  actually  take  part  in  it,  for  it 
is  so  much  a  deliberate  and  formal  proceeding  that  it  may 
fairly  be  said  to  be  the  act  of  the  corporation  rather  than 
of  its  officers.  Accordingly,  in  cases  arising  from  injury 
to  persons  or  property  by  the  construction  or  maintenance 
of  public  works  in  accordance  with  the  method  deliberately 
devised  by  the  proper  authorities,  the  defense  based  on  the 
non-application  of  respondeat  superior  is  not  available, 
and  the  liability  of  the  city  or  town,  if  it  exists  at  all,  is  the 
same  regardless  of  the  nature  of  the  public  work  and  of  the 
public  or  private  interest  of  the  municipality  in  its  under- 
taking.29   It  however  by  no  means  follows  that  a  city  or 


29.  Alabama. — Montgomery  v.  Gil- 
mer, 33  Ala.  116,  70  Am.  Dec.  562. 

Arkansas. —  McLaughlin  v.  Hope, 
107  Ark.  442,  155  S.  W.  910,  47 
L.  R.  A.   (N.  S.)   137. 

Colorado. —  Durango  v.  Luttrell, 
18  Colo.  123,  31  Pac.  853. 

Connecticut. —  Mootry  v.  Danbury, 
45  Conn.  550,  29  Am.  Rep.  703; 
Bronson  v.  Wallingford,  54  Conn. 
513,  9  Atl.  393 ;  Piatt  v.  Waterbury, 
72  Conn.  351,  45  Atl.  154,  48  L.  R.  A. 
691,  77  Am.  St.  Rep.  312;  Watson 
v.  New  Milford,  72  Conn.  561,  45 
Atl.  167,  77  Am.  St.  Rep.  345. 

Florida.— Selden  v.  Jacksonville, 
13  Fla.  538,  7  Am.  Rep.  253. 

Georgia. — Langley  v.  Augusta,  118 
Ga.  590,  45  S.  E.  486,  98  Am.  St. 
Rep.  133. 

Idaho— Willson  v.  Boise  City,  20 
Idaho  133,  117  Pac.  115,  36  L.  R.  A. 
(N.  S.)  1158. 

Illinois. — Allen  v.  Decatur,  23  111. 
332,  76  Am.  Dec.  692;  Nevins  v. 
Peoria,  41  111.  502,  89  Am.  Dec.  392 ; 
Aurora  v.  Reed,  57  111.  29,  11  Am. 
Rep.  1 ;  Dixon  v.  Baker,  65  111.  518, 
16  Am.  Rep.  591;  Shawneetown  v. 
Mason,  82  111.  337,  25  Am.  Rep.  321 ; 
Stack  v.  East  St.  Louis,  85  111.  377, 
28  Am.  Rep.  619 ;  Dwight  v.  Hayes, 


150  111.  273,  37  N.  E.  218,  41  Am.  St. 
Rep;  367 ;  Barrows  v.  Sycamore,  150 
111.  588,  37  N.  E.  1096,  25  L.  R.  A. 
535,  41  Am.  St.  Rep.  400;  Sanitary 
District  v.  Ray,  199  111.  63,  64  N.  E. 
1048,  93  Am.  St.  Rep.  102;  Elser 
v.  Gross  Point,  223  111.  230,  79  N.  E. 
27,  114  Am.  St.  Rep.  326. 

Indiana. — Ross  v.  Madison,  1  Ind. 
281 ;  Delphi  v.  Evans,  36  Ind.  90,  10 
Am.  Rep.  12;  Weis  v.  Madison,  75 
Ind.  241,  39  Am.  Rep.  135;  Cum- 
mins v.  Seymour,  79  Ind.  491,  41 
Am.  Rep.  618 ;  Evansville  v.  Decker, 
84  Ind.  325,  43  Am.  Rep.  46;  Sey- 
mour v.  Cummins,  119  Ind.  148,  21 
N.  E.  549,  5  L.  R.  A.  126;  Davis  v. 
Crawfordsville,  119  Ind.  1,  21  N.  E. 
449,  12  Am.  St.  Rep.  361;  Fort 
Wayne  v.  Hamilton,  132  Ind.  487, 
32  N.  E.  324,  32  Am.  St.  Rep.  487; 
Valparaiso  v.  Spaeth,  166  Ind.  14, 
76  N.  E.  514,  8  Ann.  Cas.  1021. 

Iowa. — Creal  v.  Keokuk,  4  Greene 
47;  Wallace  v.  Muscatine,  4  Greene 
373,  61  Am.  Dee.  131 ;  Cotes  v.  Dav- 
enport, 9  Iowa  227 ;  Templin  v.  Iowa 
City,  14  Iowa  59,  81  Am.  Dec.  455; 
Ellis  v.  Iowa  City,  29  Iowa  229; 
McGregor  v.  Boyle,  34  Iowa  264; 
Van  Pelt  v.  Davenport,  42  Iowa  308, 
20  Am.  Rep.  622;  Ross  v.  Clinton, 
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46  Iowa  606,  26  Am.  Rep.  169 ;  Hen- 
dershott  v.  Ottumwa,  46  Iowa  658; 
Randolf  v.  Bloomfleld,  77  Iowa  50, 
41  N.  W.  562,  19  Am.  St.  Rep.  268 ; 
Baker  v.  Akron,  145  Iowa  485,  122 
N.  W.  926,  30  L.  R.  A.  (N.  S.)  619; 
Hume  v.  Des  Moines,  146  Iowa  624, 
125  N.  W.  846,  29  L.  R.  A.  (N.  S.) 
126 ;  Hines  v.  Nevada  City,  150  Iowa 
620,  130  N.  W.  181,  32  L.  R.  A. 
(N.  S.)  797. 

Kentucky. — Louisville  v.  Knighton, 
30  Ky.  L.  Rep.  1037,  100  S.  W.  228, 
8  L.  R.  A.  (N.  S.)  478;  Louisville 
V.  Sauter,  149  Ky.  721,  149  S.  W. 
1029;  Louisville  v.  Hehemann,  161 
Ky.  523,  171  S.  W.  165,  L.  R.  A. 
1915  C  747. 

Maine. —  Stone  V.  Augusta,  46  Me. 
127;  Franklin  Wharf  Co.  v.  Port- 
land, 74  Me.  268,  43  Am.  Rep.  586. 

Maryland. — >  Black  v.  Baltimore, 
50  Md.  235,  33  Am.  Rep.  320. 

Massachusetts. —  Thayer  v.  Bos- 
ton, 19  Pick.  510,  31  Am.  Dec.  157; 
Lawrence  v.  Fairhaven,  5  Gray  110 ; 
Perry  v.  Worcester,  6  Gray  544,  66 
Am.  Dec.  431 ;  Parker  v.  Lowell,  11 
Gray  353;  Hawks  v.  Charlemont, 
107  Mass.  414;  Brewer  v.  Boston, 
etc.,  R.  R.  Co.,  113  Mass.  52;  Bray- 
ton  v.  Fall  River,  113  Mass.  218,  18 
Am.  Rep.  470 ;  Washburn,  etc.,  Mfg. 
Co.  v.  Worcester,  116  Mass.  458; 
Manning  v.  Lowell,  130  Mass.  21; 
Mayo  v.  Springfield,  136  Mass.  10; 
Boston  Belting  Co.  v.  Boston,  149 
Mass.  44,  20  N.  E.  320;  Bacon  v. 
Boston,  154  Mass.  100,  28  N.  E.  9; 
Miles  v.  Worcester,  154  Mass.  511, 
28  N.  E.  676,  13  L.  R.  A.  841,  26 
Am.  St.  Rep.  264;  Nevins  v.  Fitch- 
burg,  174  Mass.  545,  55  N.  E.  321, 

47  L.  R.  A.  312 ;  Fiske  Wharf,  etc., 
Co.  v.  Boston,  178  Mass.  526,  60 
N.  E.  7;  Providence,  etc.,  S.  S.  Co. 
v.  Fall  River,  183  Mass.  535,  67 
N.  E.  647;  Westcott  v.  Boston,  186 
Mass.  540,  72  N.  E.  89;  Daley  v. 
Watertown,  192  Mass.  116,  78  N.  E. 
143  ;  Stevens  v.  Worcester,  196  Mass. 
45,  81  N.  E.  907. 

Michigan. —  Ashley  v.  Port  Huron, 
35  Mich.  296,  24  Am.  Rep.  552 ;  Van- 
derlip  v.  Grand  Rapids,  73  Mich. 
522,  41  N.  W.  677,  3  L.  R.  A.  247, 
16  Am.   St.   Rep.   597;   McAskill   v. 


Hancock,  129  Mich.  74,  88  N.  W.  78, 
55  L.  R.  A.  738. 

Minnesota. —  O'Brien  v.  St.  Paul, 
25  Minn.  333,  33  Am.  Rep.  470 ;  Pye 
v.  Mankato,  36  Minn.  373,  31  N.  W. 
863,  1  Am.  St.  Rep.  671;  Rich  v. 
Minneapolis,  37  Minn.  423,  35  N.  W. 
2,  5  Am.  St.  Rep.  861. 

Missouri. — Thurston  v.  St.  Joseph, 
51  Mo.  510,  11  Am.  Rep.  463 ;  Imler 
v.  Springfield,  55  Mo.  119,  17  Am. 
Rep.  645;  Wegmann  v.  Jefferson,  61 
Mo.  55;  Hunt  v.  Boonville,  65  Mo. 
620,  27  Am.  Rep.  299;  Rychlicki  v. 
St.  Louis,  98  Mo.  497,  11  S.  W.  1001, 
4  L.  R.  A.  594,  14  Am.  St.  Rep.  651 ; 
Hickman  v.  Kansas  City,  120  Mo. 
110,  25  S.  W.  225,  23  L.  R.  A.  658, 
41  Am.  St.  Rep.  684;  Smith  v.  Se- 
dalia,  152  Mo.  283,  53  S.  W.  907,  48 
L.  R.  A.  711;  Gerst  v.  St.  Louis, 
185  Mo.  191,  84  S.  W.  34,  105  Am. 
St.  Rep.   580. 

Nebraska. —  Beatrice  v.  Leary,  45 
Nebr.  149,  63  N.  W.  370,  50  Am.  St. 
Rep.  546;  Watters  v.  Omaha,  76 
Nebr.  855,  10.7  N.  W.  1007,  110  N.  W. 
981,  14  Ann.  Cas.  750. 

New  Hampshire. —  Gilman  v.  La- 
conia,  55  N.  H.  130. 

New  Jersey. —  West  Orange  v. 
Field,  37  N.  J.  Eq.  600,  45  Am.  Rep. 
670 ;  Grey  v.  Paterson,  58  N.  J.  Eq. 
1,  42  Atl.  749,  48  L.  R.  A.  717,  83 
Am.  St.  Rep.  642 ;  Kehoe  v.  Ruther- 
ford, 74  N.  J.  L.  659,  65  Atl.  1047, 
122  Am.  St.  Rep.  411. 

New  York.—  Rochester  White 
Lead  Co.  v.  Rochester,  3  N.  Y.  463, 
53  Am.  Dec.  316 ;  Noonan  v.  Albany, 
79  N.  Y.  470,  35  Am.  Rep.  540; 
Hardy  v.  Brooklyn,  90  N.  Y.  435, 
43  Am.  Rep.  182 ;  Seifert  v.  Brook- 
lyn, 101  N.  Y.  136,  4  N.  E.  321,  54 
Am.  Rep.  664;  Chapman  v.  New 
York,  110  N.  Y.  273,  18  N.  E.  88, 
1  L.  R.  A.  296,  6  Am.  St.  Rep.  366 ; 
HufCmire  v.  Brooklyn,  162  N.  Y. 
584,  57  N.  E.  176,  48  L.  R.  A.  421 ; 
Re  Rapid  Transit  Railroad  Com- 
missioners, 197  N.  Y.  81,  90  N.  E. 
456,  36  L.  R.  A.  (N.  S.)  647,  18 
Ann.  Cas.  366. 

North  Carolina. —  Meares  v.  Wil- 
mington, 9  Ired.  L.  73,  49  Am.  Dec. 
412 ;  Hicks  v.  Seaboard  Air  Line  Co 
158  N.  C.  393,  74  S.  W.  22. 
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town  is  liable  for  the  acts  of  all  individuals  employed  by  it 
in  the  construction  or  maintenance  of  public  works;  it  is 
liable  for  momentary  negligence  of  such  individuals  which 
causes  damage  to  property  only  when  the  public  work 
upon  which  they  are  employed  is  being  constructed  by  the 
city  or  town  in  its  private  or  proprietary  capacity.30    The 


Ohio. —  Rhodes  v.  Cleveland,  10 
Ohio  159,  36  Am.  Dec.  82;  Dayton 
v.  Pease,  4  Ohio  St  80;  Keating  v. 
Cincinnati,  38  Ohio  St.  141,  43  Am. 
Rep.  421;  Mansfield  v.  Balliet,  65 
Ohio  St.  451,  63  N.  E.  86,  58  L.  R.  A. 
628. 

Oklahoma. — Norman  v.  Ince,  8 
Okla.  412,  88  Pac.  632;  Markwardt 
v.  Guthrie,  18  Okla.  32,  90  Pac.  26, 
9  L.  R.  A.  (N.  S.)  1150,  11  Ann. 
Cas.  581. 

Pennsylvania.  —  Kensington  v. 
Wood,  10  Pa.  93,  49  Am.  Dec.  382; 
Allentown  v.  Kramer,  73  Pa.  406; 
Goulden  v.  Scranton,  121  Pa.  97,  15 
Atl.  483,  6  Am.  St.  Rep.  755 ;  King  v. 
St.  Mary's  Borough,  152  Pa.  30,  25 
Atl.  161,  34  Am.  St.  Rep.  616 ;  Good 
v.  Altoona,  162  Pa.  493,  29  Atl.  741, 
42  Am.  St.  Rep.  840 ;  Stork  v.  Phila- 
delphia, 195  Pa.  101,  45  Atl.  678, 
49  L.  R.  A.  600. 

Rhode  Island. —  Inman  v.  Tripp, 
11  R.  I.  520,  23  Am.  Rep.  520; 
Sprague  v.  Tripp,  13  R.  I.  38,  43 
Am.  Rep.  11. 

South  Carolina. —  Parrish  v.  York- 
ville,  96  S.  C.  24,  79  S.  E.  635, 
L.  R.  A.  1915  A  282. 

South  Dakota. — Searle  v.  Lead,  10 
S.  D.  312,  73  N.  W.  101,  39  L..R.  A. 
345. 

Tennessee. —  Barron  v.  Memphis, 
113  Tenn.  89,  80  S.  W.  832,  106  Am. 
St.  Rep.  810. 

Texas. —  Cooper  v.  Dallas,  83  Tex. 
239,  18  S.  W.  565,  29  Am.  St.  Rep. 
645. 

Virginia. —  Smith  v.  Alexander,  33 
Gratt.  208,  30  Am.  Rep.  788 ;  Stearns 
v.  Richmond,  88  Va.  992,  14  S.  E. 
847,  29  Am.  St.  Rep.  758;  Swift  v. 
Newport  News,  105  Va.  108,  52  S.  E. 
821,  3  L.  R.  A.  (N.  S.)  404. 

Washington. —  Parke  v.  Seattle,  5 
Wash.  1,  31  Pac.  310,  20  L.  R.  A. 
68,  34  Am.  St.  Rep.  839 ;  Wendel  v. 


Spokane,  27  Wash.  121,  67  Pac.  576, 
91  Am.  St.  Rep.  825. 

West  Virginia. —  Gillison  v.  Char- 
leston, 16  W.  Va.  282,  37  Am.  Rep. 
763 ;  Johnson  v.  Parkersburg,  16 
W.  Va.  402,  37  Am.  Rep.  779;  Jor- 
dan v.  Benwood,  42  W.  Va.  312,  26 
S.  E.  266,  36  L.  R.  A.  519,  57  Am. 
St.  Rep.  859;  Clay  v.  St.  Albans, 
43  W.  Va.  539,  27  S.  E.  368,  63  Am, 
St.  Rep.  883;  Kunst  v.  Grafton,  67 
W.  Va.  20,  67  S.  E.  74,  26  L.  R.  A. 
(N.  S.)  1201. 

Wisconsin. — ■  Pettigrew  v.  Evans- 
ville,  25  Wis.  223,  3  Am.  Rep.  50; 
Gilluly  v.  Madison,  63  Wis.  518,  53 
Am.  Rep.  299;  Hart  v.  Neillsville, 
125  Wis.  546,  104  N.  W.  699,  1 
L.  R.  A.  (N.  S.)  952,  4  Ann.  Cas, 
1085. 

30.  Thus  a  city  is  not  responsible 
for  the  negligence  of  an  employee  in 
shovelling  snow  off  the  roof  of  its 
city  hall  in  such  a  manner  as  to 
destroy  the  awning  of  a  store  upon 
adjacent  private  property,  Kelley  v. 
Boston,  186  Masfe.  165,  71  N.  E.  299, 
66  L.  R.  A.  429,  or  for  the  acts  of 
its  superintendent  of  the  collection 
of  ashes  in  throwing  ashes  into  a 
watercourse  upon  private  land  and 
causing  adjacent  land  to  be  flooded, 
Johnson  v.  Somerville,  195  Mass. 
370,  81  N.  E.  268,  10  L.  R.  A.  (N.  S.) 
715,  or  for  the  negligence  of  an  em- 
ployee in  allowing  a  catch  basin  to 
become  choked,  Sanborn  v.  Enos- 
burg  Falls,  87  Vt.  479,  89  Atl.  746, 
or  for  the  negligence  of  its  city  en- 
gineer in  furnishing  an  incorrect 
grade  line  to  a  contractor,  thereby 
causing  him  to  grade  a  street  to  a 
greater  height  than  the  official 
grade,  to  the  damage  of  an  abutting 
owner,  Sievers  v.  San  Francisco,  115 
Cal.  648,  47  Pac.  687,  56  Am.  St. 
Rep.  153.    See  also, 
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constitutional  provision  that  property  shall  not  be  taken,  or, 
in  some  states,  damaged,  for  the  public  use  without  compen- 
sation does  not  make  a  municipal  corporation  responsible 
for  the  acts  of  persons  who  are  not  its-  agents^  or  give  the 
owner  of  the  property  invaded  through  the  incidental  negli- 
gence of  a  person  in  the  employ  of  a  municipal  corporation 
in  its  governmental  or  public  capacity  any  greater  right  to 
recover  compensation  from  the  corporation  than  one  who 
has  suffered  bodily  injury  from  the  negligence  of  the  same 
employee.31  What  is  now  under  discussion  is  not  the 
momentary  negligence  of  subordinates,  but  the  deliberately 
devised  methods  of  persons  entrusted  with  the  construction 
of  a  permanent  public  work. 

It  may  be  added  that  the  difficulty  in  passing  upon  ques- 
tions of  municipal  liability  in  actions  of  tort  is  considerably 
decreased  by  a  careful  study  of  the  true  nature  of  the 
defense  in  each  case.  The  typical  case  in  which  the  munic- 
ipal corporation  itself  authorizes  the  injurious  act  is  one 
of  damage  to  land;  the  typical  case  in  which  the  damage 
is  done  by  the  momentary  negligence  of  an  employee  is  one 
of  personal  injury.  In  each  of  these  classes  of  municipal 
tort  feasance  there  have  grown  up  distinct  rules  of  law 
and  judicially-created  criteria  of  liability  based  upon 
entirely  different  tests  and  following  up  entirely  separate 
lines  of  decisions.  What  confusion  there  necessarily  is  in 
this  by  no  means  simple  subject  has  been  greatly  augmented 
by  an  occasional  disregard  of  the  fundamental  difference 
between  the  two  defenses  peculiarly  available  to  municipal 

Connecticut. — Torbush  v.  Norwich,  attle,  40  Wash.  59,  42  Wash.  134,  82 

38  Conn.  225,  9  Am.  Rep.  395.  Pac.   143,  84  Pac.   641,  4  L.   R.  A. 

Maine.— Mitchell  v.  Rockland,  41  (N.  S.)  629,  7  Ann.  Cas.  805. 

Me.  363,  66  Am.  Dec.  252.  Wisconsin. —  Hayes  v.  Oshkosh,  33 

North  Carolina. — Prichard  v.  Mor-  Wis.  314,  14  Am.  Rep.  760 ;  Lowe  v. 

ganton,  126  N.  C.  908,  36  S.  E.  353,  Oonroy,  120  Wis.  151,  97  N.  W.  942, 

78  Am.  St.  Rep.  679.  102  Am.  St.  Rep.  983. 

Utah.—  Gillmor  v.  Salt  Lake  City,  31.  The   requirement  of   compen- 

32  Utah  180,  89  Pac.  714,  12  L.  R.  A.  sation   when   property   is   damaged 

(N.    S.)    537,   13    Ann.    Cas.    1016;  for  the  public  use  does  not  make  a 

Sehy  v.  Salt  Lake  City,  41  Utah  535,  city    liable   for   the   negligence    of 

126  Pac.  691,  42  L.  R.  A.    (N.   S.)  its   servants  in   performing  a   gov- 

915.  ernmental  function.    Jones  v.  Ferro 

Virginia. —  Richmond  v.  Long,  17  Concrete  Construction  Co.,  154  Ky. 

Gratt.  375,  94  Am.  Dec.  461.  47,  156  S.  W.  1060. 

Washington. —  Cunningham  v.  Se- 
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corporations  and  between  the  two  classes  of  decisions  based 
on  these  defenses,  and  by  a  hasty  assumption  that  every 
case  of  damage  to  land  must  fall  within  the  former  class 
and  be  subject  to  its  rules  of  law  and  that  every  case  of 
personal  injury  must  fall  within  the  latter  class  and  be 
subject  to  its  rules  of  law. 

§  490.  Injuries  Inflicted  under  Legislative  Authority. 

Although  the  defense  that  the  injuries  complained  of 
were  the  acts  of  a  public  officer  for  whose  conduct  it  was 
not  responsible  is  not  open  to  a  municipal  corporation  when 
it  is  sued  for  damage  to  real  estate  resulting  from  the  con- 
struction of  a  public  improvement  according  to  a  plan 
specifically  authorized  by  its  governing  body,  it  does  not 
follow  that  a  municipal  corporation  will  be  necessarily 
liable  for  an  injury  to  real  estate  from  the  construction  of 
a;  public  improvement  merely  because  a  private  individual 
would  be  liable  for  such  injury  under  similar  conditions. 
It  may  be  that  the  legislature  authorized  the  construction 
of  the  improvement  in  the  precise  manner  in  which  it  was 
constructed,  and  it  is  well  settled  that  when  a  municipal 
corporation,  in  constructing  a  public  improvement  upon 
land  which  it  has  lawfully  acquired  by  eminent  domain  or 
otherwise  inflicts  an  injury  upon  abutting  land  which  would 
be  actionable  if  caused  by  a  private  owner,  but  is  not  so 
severe  as  to  constitute  a  taking  in  the  constitutional  sense 
and  such  injury  is  a  natural  and  necessary  result  of  the 
construction  of  the  work  in  a  reasonable  manner  and  is  not 
due  to  negligence,  unless  the  statute  provides  a  remedy  the 
owner  is  entirely  without  redress,  either  against  the 
municipal  corporation,32  or  against  the  contractors  or 
agents  which  it  employed  to  do  the  work.33 

It  is  of  course  well  settled  that  a  statute  which  authorizes 
land  to  be  "  taken  "  for  the  public  use  in  the  constitutional 

32.  Supra,  §§  108,  109.  Maine. —  Keene    v.    Chapman,    25 

33.  United    States.—  Salliotte    v.       Me.  126. 

King  Bridge  Co.,  58  C.  C.  A.  466,  Massachusetts.—  Callender  v. 

122  Fed.  378,  65  L.  R.  A.  620.  Marsh,  1  Pick.  717. 

California. —  De  Baker  v.   South-  New    York. —  Benner   v.    Atlantic 

era    California    Ry.    Co.,    106    Cal.  Dredging  Co.,  134  N.  Y.  156,  31  N.  E. 

257,  39  Pac.  610,  46  Am.   St.  Rep.  328,  17  L.  R.  A.  220,  30  Am.  St.  Rep. 

237.  649. 
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sense  and  provides  no  more  certain  and  adequate  means 
for  ascertaining  and  collecting  compensation  than  an 
action  at  common  law  is  unconstitutional  and  may  be  dis- 
regarded by  the  owner.34  If  the  public  authorities  attempt 
to  act  under  it,  the  owner  may  have  the  taking  restrained 
by  injunction,  he  may  recover  his  land  by  ejectment  pro- 
ceedings, or  he  may,  if  he  sees  fit,  allow  the  occupation  of 
his  land  to  continue  and  recover  his  damages  in  a  common 
law  action.35  If  however  an  adequate  remedy  is  provided 
by  statute,  such  remedy  is  exclusive,  even  when  there  has 
been  a  taking,  and  the  owner  cannot  recover  his  damages 
in  an  action  at  common  law.36 

The  same  principle  is  applied  in  the  states  which  have 
adopted  the  constitutional  amendment  which  prohibits  the 
damaging  of  property  for  the  public  use  without  compen- 
sation.87 In  some  of  the  states  in  which  this  amendment  is 
in  force,  an  adequate  statutory  means  for  assessing  and 
recovering  damages  which  may  be  instituted  by  the  owner 
has  been  provided,  and  under  such  conditions  a  common 
law  action  will  not  lie  ;38  but  in  the  absence  of  such  a  statu- 
tory remedy  it  is  held  that  the  constitutional  provision  is 
self-executing,  and  that  when  property  has  been  ' '  dam- 
aged ' '  in  the  constitutional  sense  by  the  construction  of  a 
public  work,  the  owner  is  entitled  to'  enforce  his  constitu- 
tional right  to  compensation  in  a  common  law  action.39 

34.  Supra,  §§  111-116  inc.  South  Dakota. — Searle  v.  Lead,  10 

35.  Henderson    v.    McClain,    102      S.  Dak.  312,  73  N.  W.  101,  39  L.  R.  A. 
Ky.  402,  43  S.  W.  700,  39  L.  R.  A.      345. 

349;  Lee  v.  Pembroke  Iron  Co.,  57  Virginia. —  Swift     v.     New     Port 

Me.  481,  2  Am.  Rep.  59;  Baltimore,  News,  105  Va.  108,  52  S.  E.  821,  3 

etc.,  R.  R.  Co.  v.  Boyd,  67  Md.  32,  10  L.  R.  A.  (N.  S.)  404. 

Atl.  315,  1  Am.  St.  Rep.  362.     See  West  Virginia  —  Johnson  v.  Par- 

also  supra,  §§  469,  472,  473.  kersburg,   16   W.   Va.   402,    37   Am. 

36.  Supra,  §  468.  Bep.  779. 

37.  Supra,  §  311.  And  see  also  People  ex  rel.  Deca- 

38.  Lincoln  v.  Grant,  38  Nebr.  369,  tur,  etc.,  R.  R.  Co.  v.  Roberts,  62  111. 
56  N.  W.  995.  41;  Kansas  City,  etc.,  R.  R.  Co.  v. 

39.  Alabama. —  Huntsville  v.  St.  Joseph  Terminal  R.  R.  Co.,  97 
Goodenrath  (Ala.  App.),  68  So.  676.  Mo.  457,  10  S.  W.  826,  3  L.  R.  A. 

Missouri. —  Hickman     v.     Kansas  240 ;  McGrew  v.  Granite  Bituminous 

City,  120  Mo.  110,  25  S.  W.  225,  23  Paving  Co.,  247  Mo.  549,  155  S.  W. 

L.  R.  A.  658,  41  Am.  St.  Rep.  684;  411;  Nehama  Valley  Drainage  Dis- 

Markowitz  v.  Kansas  City,  125  Mo.  trict  v.  Marconnit,  90  Nebr.  514,  134 

485,  28  S.  W.  642,  46  Am.  St.  Rep.  N.  W.  177. 
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When  however  there  is  no  violation  of  the  owner's  con- 
stitutional rights  he  cannot  maintain  an  action  against  a 
municipal  corporation  for  an  act  committed  under  legisla- 
tive sanction,  for  what  the  legislature  has  authorized  can- 
not be  a  tort.  For  injuries  inflicted  in  the  course  of  the 
construction  of  public  improvements  the  municipality  can 
be  liable  only  if  it  exceeded  its  authority,  or  failed  to  com- 
ply with  provisions  of  statute  enacted  for  the  benefit  of 
the  landowner,  or  if  it  acted  negligently  and  inflicted 
injuries  which  were  not  the  necessary  consequence  of  con- 
structing the  work  in  the  authorized  manner.40 

But  while  it  is  well  settled  that  a  municipal  corporation, 
if  it  constructs  public  improvements  in  a  negligent  manner, 
forfeits  its  immunity  from  common  law  actions  and  will 
be  liable  to  the  same  extent  and  in  the  same  manner  as  if 
no  statute  in  relation  to  the  improvement  had  been  enacted, 
it  must  be  remembered  that  when  the  legislature  has 
granted  to  a  municipal  corporation  a  discretionary  power 
in  connection  with  the  laying  out  and  construction  of  pub- 
lic improvements,  its  discretion  cannot  be  reviewed  by  the 
courts,  even  if  it  exercised  such  discretion  so  unwisely  that 
it  might  well  be  said  to  have  been  guilty  of  negligence. 

§  491.  Failure  to  Construct  Public  Improvements. 

Nothing  is  better  settled  than  that  a  municipal  corpora- 
tion is  not  liable  in  a  civil  action  at  common  law  for  damage 
to  property  arising  from  its  failure  to  construct  or  supply 
a  particular  public  improvement,  even  if  a  jury  might 
fairly  say  that  the  need  of  the  improvement  was  so  press- 
ing that  failure  to  satisfy  it  was  negligence.  If  there  is 
negligence  in  such  a  case  it  may  indeed  be  said  to  be  the 
negligence  of  the  corporation;  but  it  is  not  open  to  the 
injured  party  to  show  that  there  was  negligence,  for  the 
question  has  already  been  finally  and  conclusively  decided 
against  him.41       Whether  it  is  advisable  to  construct  a 

40.  Supra,  §§  469,  470.  judicial   or  discretionary   involving 

41.  Pitman  v.  New  York,  125  N.  Y.  determination  as  to  their  necessity, 
Supp.  941.  Where  power  is  con-  capacity,  location,  etc.,  and  for  fail- 
ferred  upon  a  municipal  corpora-  ure  to  exercise  the  power  or  for 
tion  to  make  public  improvements,  erroneous  estimate  of  public  needs 
the  duty  to  make  them  is  quasi-  no  action  can  be  maintained. 
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particular  work  at  a  certain  time  is  for  the  legislative  or 
administrative  branches  of  government  to  decide,  and  for 
the  courts  to  attempt  to  usurp  this  function  would  be  a 
violation  of  the  fundamental  principles  of  a  republican 
form  of  government  and  an  unconstitutional  act  wherever 
the  constitution  provides  for  a  separation  of  powers.  The 
legislative  or  executive  officers  of  the  corporation  have  to 
consider  many  matters  not  suitable  for  a  jury  to  pass 
upon;  such  for  example  as  the  state  of  the  municipal 
finances,  and  the  conflicting  needs  of  the  different  munic- 
ipal departments  and  localities,  and  if  they  do  not  order  a 
particular  improvement,  their  failure  to  act  is  an  adjudica- 
tion that  the  public  welfare  does  not  require  it.  There  are 
few  cities  and  towns  in  the  United  States  so  fortunate  as 
to  be  completely  equipped  in  every  department  and  able  to 
construct  every  desirable  public  improvement  as  soon  as  it 
is  called  for.  To  most  municipalities,  burdened  with  debt 
and  fearful  of  the  disastrous  effects  of  an  excessixe  tax 
rate,  the  question  to  be  answered  is,  what  needed  improve- 
ments can  best  be  dispensed  with.  After  the  municipal 
authorities  have  made  their  decision  the  question  is  no 
longer  open.  Accordingly  it  is  held  that  if  a  city  council 
has  cut  down  the  appropriation  of  the  fire  department  and 
failed  to  construct  engine-houses  and  cisterns  in  one  sec- 
tion of  the  city,  persons  owning  property  in  that  section 
which  is  destroyed  by  fire  cannot  recover  from  the  city  the 
value  of  the  property  so  destroyed  by  demonstrating  that 
with  a  more  complete  equipment  the  fire  department  could 
have  extinguished  the  flames.42     Owners  of  land  inundated 

42.  Brinkmeyer  v.  Evansville,  29  errors  committed  in  their  exercise. 
Ind.  187.  Plaintiff's  house  was  de-  Tainter  v.  Worcester,  123  Mass.  311, 
stroyed  by  fire  by  reason  of  the  in-  25  Am.  Hep.  90.  Contract  and  tort, 
sufficient  water  supply  in  that  part  Plaintiff  failed  to  pay  water  rates, 
of  the  city  where  it  was  located.  and  defendant  shut  off,  not  only  the 
Held :  No  liability.  A  municipal  water  from  his  mill,  but  a  hydrant 
corporation  possesses  to  a  certain  in  the  street  near  by.  By  reason 
extent  sovereign  powers  and  the  of  this  the  mill  was  destroyed  by 
extent  to  which  it  may  be  neces-  fire.  Held:  The  protection  of 
sary  to  exercise  those  powers  is  of  buildings  from  fire  is  for  the  bene- 
necessity  entrusted  to  the  judgment,  fit  of  all  the  inhabitants,  and  cities 
discretion  and  will  of  the  properly  and  towns  are  authorized  by  gen- 
constituted  authorities,  and  the  cor-  eral  laws  to  maintain  fire  engines 
poration  is  not  liable  to  be  sued  for  and  hydrants.  The  city  of  Wor- 
a  failure  to  exercise  them  or  for  cester,  by  accepting  a  special  statute 
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by  surface  water  cannot  complain  that  the  city  has  not  seen 
fit  to  remedy  the  situation  by  constructing  a  drain.43  Pur- 
chasers of  outlying  lands  cannot  require  the  city,  under 
threat  of  a  civil  action  if  it  refuses,  to  lay  out  the  high- 
ways that  will  develop  their  land44  and  still  less  can  an 


in  regard  to  the  matter,  assumed  no 
special  liability.  The  safeguards 
from  fire  are  maintained  for  the 
benefit  of  the  public  and  without 
pecuniary  emolument.  The  ques- 
tions whether  and  where  hydrants 
should  be  erected  are  within  the  ex- 
clusive discretion  and  control  of  the 
municipal  authorities,  as  the  public 
interest  might  seem  to  them  from 
-time  to  time  to  require.  Wheeler 
v.  Cincinnati,  19  Ohio  St.  19,  2  Am. 
Rep.  368.  A  city  having  power  to 
establish  a  fire  department  is  not 
liable  if  it  fails  to  provide  suffi- 
cient cisterns  and  engines  so  that 
plaintiff's  property  is  destroyed. 
See  also  infra,  §  492. 

43.  Wilson  v.  New  York,  1  Denio 
(N.  Y.)  595,  43  Am.  Dec.  719.  Ac- 
tion for  injury  to  land  by  failure 
to  provide  a  drain.  Held :  No  lia- 
"bility.  The  drain  may  have  been 
necessary  and  proper  and  it  may 
have  been  defendant's  duty  to  have 
constructed  it.  But  no  action  lies 
for  any  delinquency  however  gross 
in  the  performance  of  judicial  du- 
ties. And  although  the  officer  may 
not  in  strictness  be  a  judge,  still 
if  his  powers  are  discretionary,  to 
be  executed  or  withheld  according 
to  his  own  view  of  what  is  neces- 
sary and  proper,  they  are  in  their 
nature  judicial,  and  the  law  will  not 
tolerate  an  action  to  redress  the  in- 
dividual wrong  which  may  have 
been  done.  Mills  v.  Brooklyn,  32 
N.  Y.  489,  497.  "  It  may  therefore 
be  laid  down  as  a  very  clear  propo- 
sition, that  if  no  sewer  had  been 
constructed  at  the  locality  referred 
to,  an  action  would  not  lie  against 
the  corporation,  although  the  jury 
should  find  that  one  was  necessary 
and  that  the  defendants  were  guilty 
of  a  dereliction  of  duty  in  not  hav- 
ing constructed  one."  Columbia  v. 
Melton,  85  S.  C.  558,  67  S.  E.  902. 
The   failure   of  a   city   to  provide 


proper  drainage  is  not  a  "taking" 
of  the  property  thereby  injured. 
See  also  to  the  same  effect  Mont- 
gomery v.  Gilmer,  33  Ala.  116,  70 
Am.  Dec.  562 ;  McClure  v.  Bed  Wing, 
28  Minn.  186,  194,  9  N.  W.  767;  St. 
Paul,  etc.,  R.  R.  Co.  v.  Duluth,  56 
Minn.  494,  76  N.  W.  35,  23  L.  B.  A. 
88,  45  Am.  St.  Bep.  491;  Carr  v. 
Northern  Liberties,  35  Pa.  324,  78 
Am.  Dec.  342.  A  court  of  equity 
has  no  power  to  compel  a  city  to 
construct  a  sewer.  Horton  v.  Nash- 
ville, 4  Lea  (Tenn.)  39,  40  Am. 
Bep.  1. 

44.  Collins  v.  Savannah,  77  Georgia 
745.  Defendant  surveyed  a  certain 
street  but  did  not  build  it  and  plain- 
tiff, expecting  it  to  be  built,  made 
certain  improvements  in  her  land. 
Held:  No  liability.  "Whether  the 
city  will  open  a  street  or  not  is  dis- 
cretionary with  it,  and  the  exercise 
of  its  discretion,  the  one  way  or  the 
other  gives  no  right  of  action  to 
any  one  who  may  have  miscalcu- 
lated the  final  action  of  the  city." 
Joliet  v.  Verley,  35  111.  58.  "The 
city  was  under  no  obligation  to 
make  approaches  to  the  bridge  for 
the  convenience  of  its  citizens.  Its 
obligation  in  this  respect  was  the 
same  as  those  in  relation  to  opening 
new  streets  and  building  market 
houses.  Cities  are  under  a  political 
obligation  to  open  such  streets  and 
build  such  market  houses  as  the  con- 
venience of  the  community  requires ; 
but  courts  cannot  compel  the  per- 
formance of  such  duties  or  hold 
them  responsible  for  non-perform- 
ance." Henderson  v.  Sandefur,  11 
Bush.  (Ky.)  550.  "The  power  to 
improve  streets  is  legislative  and 
may  be  exercised  from  time  to  time, 
as  the  wants  of  the  corporation  may 
require;  and  the  governing  body  of 
the  municipality  and  not  the  courts 
is  to  judge  of  the  necessity  and  ex- 
pediency of  its  exercise."    Bauman 
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individual  who  is  injured  by  the  dangerous  condition  of  an 
unimproved  roadway  base  an  action  upon  evidence  that,  if 
it  was  not  a  highway,  public  necessity  and  convenience 
required  that  it  should  have  become  one.45  Even  when  the 
construction  of  a  public  improvement  is  necessary  to  pre- 
vent the  continued  existence  of  a  dangerous  menace  to 
property  or  to  human  life  within  the  city  limits,  if  the  city 
is  under  no  positive  duty  to  construct  the  improvement 
which  would  remedy  the  situation,  it  is  not  civilly  liable  for 
failing  to  do  so.46 


v.  Detroit,  58  Mich.  444,  25  N.  W. 
391.  "  It  is  not  within  the  power 
of  any  court  to  determine  what 
streets  shall  be  opened  and  worked, 
or  when  or  how  it  shall  be  done. 
*  *  *  And  private  citizens  cannot 
indicate  to  a  city  what  shall  be 
done  in  the  line  of  public  duty." 
McDonough  v.  Virginia  City,  6  Nev. 
90.  A  statute  conferring  power 
upon  the  board  of  aldermen  to  lay 
out  and  extend  streets  leaves  it 
optional  or  discretionary  with  the 
corporate  authorities  whether  they 
will  exercise  these  powers  or  not. 
Martin  v.  Brooklyn,  1  Hill  (N.  T.) 
545.  Action  on  the  case  for  failure 
to  lay  out  certain  streets  after  the 
proceedings  had  been  begun  and 
plaintiff  had  adapted  his  buildings 
to  the  contemplated  changes.  Held : 
The  corporation  is  a  political  body 
not  liable  for  either  a  non-feasance 
or  a  mis-feasance  committed  by  in- 
dependent corporate  officers.  The 
latter  are  quasi  civil  officers  of  the 
government  though  appointed  by  the 
corporation.  TJrquhart  v.  Ogdens>- 
burg,  91  N.  Y.  67.  "  The  rule  is  well 
settled  that  where  power  is  con- 
ferred on  public  officers  or  a  munici- 
pal corporation  to  make  improve- 
ments, such  as  streets,  sewers,  etc., 
and  keep  them  in  repair,  the  duty 
to  make  them  is  quasi  judicial  or 
discretionary,  involving  a  determina- 
tion as  to  their  necessity,  requisite 
capacity,  location,  etc.,  and  for  a 
failure  to  exercise  this  power  or  an 
erroneous    estimate   of    the   public 


needs,  no  civil  action  can  be  main- 
tained." 

45.  Aurora  v.  Pulfer,  56  111.  270. 
Plaintiff  was  injured  in  a  road 
which  was  not,  but  which  he  claimed 
should  have  been,  a  public  highway. 
Held :  No  liability.  "  It  is  apparent 
that  the  public  necessities  require 
a  highway  at  or  near  the  place. 
*  *  *  But  a  municipal  corpora- 
tion cannot  be  held  liable  for  every 
accident  that  may  happen  where  the 
public  convenience  may  require  that 
a  street  should  be  opened.  Such 
corporations  are  invested  with  a  dis- 
cretionary power  when  if  at  all  they 
proceed  to  open  new  streets  in  dis- 
tant parts  of  the  city  and  they  can- 
not be  held  liable  for  simply  failing 
to  use  this  discretionary  power." 

46.  Thus  a  city  is  not  liable  for 
not  constructing  a  boom  that  would 
have  prevented  boats  from  being 
swept  over  a  dam  across  a  river 
running  through  the  city.  Ewen  v. 
Philadelphia,  194  Pa.  548,  45  Atl. 
339,  75  Am.  St.  Rep.  712,  and  a 
city  cannot  be  held  liable  for  in- 
juries to  property  resulting  from  its 
failure  to  undertake  the  work  of 
clearing  and  cleaning  out  the  bed  of 
a  stream  that  runs  through  its 
limits,  and  which  floods  its  banks 
by  reason  of  obstructions  for  which 
the  city  was  not  responsible.  Lakey 
Co.  v.  Kalamazoo,  138  Mich.  644, 
101  N.  W.  841,  67  L.  R.  A.  931,  110 
Am.  St.  Rep.  338 ;  O'Donnell  v.  Syra- 
cuse, 184  N.  Y.  1,  76  N.  B.  783,  3 
L.  R.  A.  (N.  S.)  1053,  112  Am.  St 
Rep.  558. 
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§  492.  Constructing  Public  Works  of  Inadequate  Size. 

There  being  no  liability  upon  a  municipal  corporation 
for  a  failure  to  construct  a  public  work  which  with  a  rea- 
sonable regard  for  public  necessity  and  convenience  it 
should  have  supplied,  it  follows  that  if  under  similar  cir- 
cumstances a  public  work  is  constructed  which  proves  of 
inadequate  size,  the  municipality  is  not  liable  for  injury 
to  person  or  property  thereby  resulting,  even  if  the  inade- 
quacy of  the  structure  could  have  been  foreseen  by  the 
exercise  of  reasonable  care.  The  prudential  questions 
involved  in  deciding  how  much  can  be  expended  each  year 
upon  each  of  the  most  pressing  public  requirements  are 
peculiarly  matters  for  the  city  council  or  the  town  meeting 
to  consider,  and  the  decision  of  such  a  body  cannot  be 
reviewed  by  the  courts.  Not  every  sewer  can  be  a  main 
and  not  every  street  a  boulevard,  nor  can  every  munic- 
ipality maintain  a  fire  department  and  a  police  force  in 
accordance  with  metropolitan  standards  or  provide  every 
bridge  over  navigable  waters  within  its  limits  with  a  draw 
through  which  the  largest  vessels  may  safely  pass.  Each 
municipality  may  use  its  resources  as  it  deems  best,  and  it 
is  better  that  it  should  construct  small  and  inexpensive 
public  improvements  than  none  at  all.  A  rule  which 
required  a  city  or  town,  if  it  sought  to  escape  liability, 
either  to  do  nothing  at  all  or  to  supply  only  such  public 
improvements  as  would  prove  adequate  for  all  possible 
contingencies  would  have  such  a  discouraging  effect  as  to 
do  far  more  harm  than  good. 

Accordingly  it  is  held  that  a  person  whose  property  is 
damaged  by  a  flood  due  solely  to  the  insufficient  size  of  a 
public  sewer  has  no  redress  ;47  that  a  person  who  is  injured 

47.  Hession  v.  Wilmington,  1  Har-  the  public  sewer  in  the  street.    The 

desty   (Del.)    101,   27  Atl.  830.     A  sewer  had  never  caused  trouble  until 

municipal  corporation  is  not  liable  two   new   sewers   were   constructed 

for  injury  to  property  from  sewage  and  connected  with  it.     Held:    No 

backing  up  in  a  public  sewer  and  liability.    "  Here  would  seem  to  be 

flooding  the  streets  and  thence  pri-  an  error  of  judgment  rather  than 

vate  premises,  if  the  trouble  was  due  any   intentional   or   even   negligent 

to  the  insufficient  size  of  the  sewer.  wrong  or  want  of  skill,  and  it  would 

Darling    v.    Bangor,    68    Me.    108.  seem  to  be  difficult  under  the  com- 

PlaintifC' s  property  was  damaged  by  mon   law    to   hold   the   defendants 

sewage  backing  up  through  his  drain  without  one  or  the  other."    Manning 

by   reason   of   the   insufficiency   of  v.    Springfield,    184   Mass.    245,    68 
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solely  by  the  narrowness  of  a  duly  located  highway  cannot 
recover  damages  from  the  town  bound  to  keep  the  highway 
in  repair;48  that  one  whose  house  is  burned  by  reason  of 
the  insufficient  equipment  of  the  local  fire  department49  or 


N.  E.  202.  Tort  for  injury  to  plain- 
tiff's real  estate  by  water  flowing 
from  a  sewer  through  plaintiff's 
drain  into  his  sinks,  and  out  through 
a  manhole  over  the  street  into  his 
yard.  The  occasion  of  the  flooding 
was  an  extraordinary  rainfall. 
There  was  no  evidence  that  the 
sewer  was  defective  or  out  of  repair, 
or  established  except  by  the  statu- 
tory tribunals,  but  the  evidence 
tended  to  show  that  the  system 
was  unable  to  carry  off  such 
an  accumulation  of  water.  Held: 
For  this  system  the  city  in  its 
■corporate  capacity  was  not  responsi- 
ble, for  it  was  established  by  officers 
acting  judicially  under  the  author- 
ity of  law.  It  has  often  been  de- 
cided that  for  faults  and  imperfec- 
tions in  its  system  of  sewers,  a  city 
■or  town  is  not  liable,  although  it  is 
liable  for  negligence  in  the  work 
of  construction,  or  in  the  mainte- 
nance or  repair  of  sewers.  Mills  v. 
Brooklyn,  32  N.  T.  489.  The  de- 
fendants put  down  a  sewer  which 
"was  insufficient  to  carry  off  all  the 
■surface  water  which  fell  during  a 
violent  shower,  -and  plaintiff's  house 
was  flooded.  There  was  no  want  of 
skill  in  constructing  it;  simply  it 
was  not  sufficiently  large.  Held: 
No  liability.  "  The  duty  *  *  *  is 
-one  requiring  the  exercise  of  delib- 
eration, judgment  and  discretion. 
*  *  *  This  duty  is  not  in  a  tech- 
nical sense  a  judicial  one,  for  it 
does  not  concern  the  administration 
of  justice  between  citizens ;  but  it  is 
•of  a  judicial  nature.  *  *  *  It 
admits  of  a  choice  of  means,  and 
the  determination  of  the  order  of 
time  in  which  improvements  shall 
be  made.  It  involves  also  a  variety 
of  prudential  considerations  relating 
to  the  burdens  which  may  be  dis- 
creetly imposed  at  a  given  time  and 
the  preference  which  one  locality 
may  claim  over  another.  If  the 
•owner  of  property  may  prosecute  the 


corporation  on  the  ground  that  suffi- 
cient sewerage  has  not  been  pro- 
vided for  his  premises,  all  these 
questions  must  be  determined  by  a 
jury,  and  thus  the  judgment  which 
the  law  has  committed  to  the  city 
council  or  to  an  administrative 
board  will  have  to  be  exercised  by 
the  judicial  tribunals."     See  also, 

United  States. —  Johnston  v.  Dis- 
trict of  Columbia,  118  TJ.  S.  19,  30 
L.  ed.  75. 

Arkansas. —  Little  Rock  v.  Willis, 
27  Ark.  572. 

Colorado. —  Denver  v.  Capelli,  4 
Colo.  35,  34  Am.  Rep.  62. 

Georgia.  —  Americus  v.  Eldridge, 
64  Ga.  524,  37  A™-  Rep.  89. 

Indiana. —  Rozell  v.  Anderson,  91 
Ind.  591;  Rice  v.  Evansville,  108 
Ind.  7,  58  Am.  Rep.  22. 

Iowa. — Wicks  v.  De  Witt,  54  Iowa 
130,  6  N.  W.  176. 

Kansas. —  King  v.  Kansas  City, 
58  Kan.  334,  49  Pac.  88. 

Massachusetts. —  Child  v.  Boston, 
4  Allen  41,  81  Am.  Dec.  680. 

Michigan. —  Defer  v.  Detroit,  67 
Mich.  346,  34  N.  W.  680. 

New  York. —  Paine  v.  Delhi,  116 
N.  Y.  225,  22  N.  E.  405,  5  L.  R.  A. 
797;  Garratt  v.  Canandaigua,  40 
N.  T.  St.  Rep.  944. 

Pennsylvania. —  Fair  v.  Philadel- 
phia, 88  Pa.  309,  32  Am.  Rep.  455; 
Collins  v.  Philadelphia,  93  Pa.  272; 
Bear  v.  Allentown,  148  Pa.  80,  23 
Atl.  1062;  Fairlawn  Coal  Co.  v. 
Scranton,  148  Pa.  231,  23  Atl.  1069. 

Vermont. — Winn  v.  Rutland,  52 
Vt.  481. 

Contra,  Louisville  v.  Knighton,  30 
Ky.  L.  Rep.  1037,  100  S.  W.  228,  8 
L.  R.  A.  (N.  S.)  478. 

48.  Smith  v.  Wakefield,  105  Mass. 
473 ;  Detroit  v.  Beckman,  34  Mich. 
125,  22  Am.  Rep.  507. 

49.  United  States. —  German  Alli- 
ance Insurance  Co.  v.  Home  Water 
Supply  Co.,  226  U.  S.  220,  57  L.  ed. 
195. 
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one  whose  goods  are  destroyed  by  a  mob  that  an  adequate 
police  force  might  have  suppressed50  cannot  maintain  an 
action  against  the  municipality  for  the  value  of  the  prop- 
erty he  has  lost;  and  that  one  whose  vessel  is  injured  in 
attempting  to  pass  through  a  draw  of  insufficient  width 
cannot  recover  damages  from  the  municipality  maintain- 
ing the  bridge.51 

The  decisions  relating  to  the  liability  of  cities  and  towns 
for  injury  to  land  by  floods  due  to  the  insufficient  size  of 
culverts  or  of  openings  in  bridges  in  highways  laid  out 
across  natural  watercourses  are  based  on  different  con- 
siderations than  those  discussed  in  this  section.  A  culvert 
or  the  arch  of  a  bridge  is  not  of  itself  an  independent  pub- 
lic work  but  is  a  detail  in  the  construction  of  a  highway. 
It  is  not  a  public  improvement  in  itself,  but  it  is  a  means  of 


Indiana. —  Brin&meyer  v.  Evans- 
ville,  29  Ind.  187. 

Iowa. — Van  Horn  v.  Des  Moines, 
63  Iowa  447,  19  N.  W.  293,  50  Am. 
Kep.  750. 

Louisiana. — Allen  &  Currey  Mfg. 
Co.  v.  Shreveport  Waterworks  Co., 
113  La.  1091,  37  So.  980,  68  L.  R.  A. 
650,  104  Am.  St.  Rep.  525,  2  Ann. 
Cas.  471. 

Massachusetts. —  Tainter  v.  Wor- 
cester, 123  Mass.  311,  25  Am.  Rep. 
90. 

New  York. —  Springfield,  etc.,  In- 
surance Co.  v.  Keeseville,  148  N.  T. 
46,  42  N.  E.  405,  30  L.  R.  A.  660,  51 
Am.  St.  Rep.  667. 

Ohio. — Wheeler  v.  Cincinnati,  19 
Ohio  St.  19,  2  Am.  Rep.  368. 

Pennsylvania. — Grant  v.  Erie,  69 
Pa.  420,  8  Am.  Rep.  272. 

South  Carolina. —  Black  v.  Colum- 
bia, 19  S.  C.  412,  45  Am.  Rep.  785. 

Virginia. —  Stansbury  v.  Rich- 
mond, 116  Va.  205,  81  S.  E.  266,  51 
L.  R.  A.  (N.  S.)  984  (inconvenience 
from  inadequacy  of  water  supply). 

West  Virginia. — Mendel  v.  Wheel- 
ing, 28  W.  Va.  233,  57  Am.  Rep.  664. 

50.  Western  College  v.  Cleveland, 
12  Ohio  St.  375.  Plaintiff's  prop- 
erty was  destroyed  by  a  mob.  Held : 
The  city  is  not  liable  for  every  loss 
which  might  be  attributed  to  the 
want  of  an  efficient  police,  or  result 

84 


from  any  breach  of  the  peace.  In 
discharging  duties  incumbent  upon 
the  state,  responsibility  for  aicts 
done  or  omitted  is  governed  by  the 
same  rule  of  responsibility  which 
applies  to  like  delegations  of  power. 
See  also  to  same  effect, 

United  States. —  Gianfortone  v. 
New  Orleans,  61  Fed.  64,  24  L.  R.  A. 
592. 

Illinois.  —  Chicago  v.  Chicago 
League  Ball  Club,  196  111.  54,  63 
N.  E.  695,  89  Am.  St.  Rep.  243. 

Kentucky. —  Prather  v.  Lexington, 
13  B.  Mon.  559,  56  Am.  Dec.  585. 

Oklahoma. — Wallace  v.  Norman, 
9  Okla.  339,  60  Pac.  108,  48  L.  R.  A. 
620. 

Pennsylvania. — Allegheny  v.  Gib- 
son, 90  Pa.   397,  35  Am.  Rep.  670. 

Wisconsin. — Long  v.  Neenah,  128 
Wis.  40,  107  N.  W.  10,  8  Ann.  Cas. 
463. 

51.  French  v.  Boston,  129  Mass. 
592,  37  Am.  Rep.  393.  Plaintiff's 
vessel  was  delayed  and  he  suffered 
damage  because  the  draw  of  a  cer- 
tain bridge  was  of  insufficient  width 
to  allow  the  vessel  to  pass  through. 
The  care,  management  and  mainte- 
nance of  the  bridge  had  been  im- 
posed upon  defendant  city  by  stat- 
ute. Held:  The  duty  is  a  public 
duty  and  defendant  is  not  liable. 
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preventing  unnecessary  damage  by  the  construction  of  a 
public  improvement.52  The  extent  of  municipal  liability 
for  damage  due  to  culverts  of  inadequate  size  can  be  more 
appropriately  discussed  in  a  later  section.53 

§  493.  Inadequacy  Arising  after  the  Completion  of  the 
Work. 

It  is  not  sufficient  to  create  liability  for  injuries  due  to 
the  inadequate  size  of  a  public  work  that  the  inadequacy 
arose  after  the  completion  of  the  work,  and  that  the  dam- 
age can  be  attributed  to  negligent  maintenance,  and  conse- 
quently that  the  question  of  the  city's  negligence  in  not 
increasing  the  size  of  the  work  can  be  tried  out  in  court 
without  an  attempt  to  revise  the  judgment  of  the  city  in 
designing  it.  The  propriety  of  enlarging  an  existing 
structure  and  of  constructing  a  new  one  to  supplement  it 
are  matters  as  fully  within  the  discretion  of  the  municipal 
authorities  as  the  decision  to  construct  a  wholly  new  work. 
No  one  has  contended  that  a  rapidly  growing  municipality 
is  liable  in  a  civil  action  for  not  widening  its  streets  to 
keep  pace  with  the  increasing  traffic,  or  for  not  enlarging 
its  departments  of  fire  and  police  in  proportion  to  the 
growth  of  its  population,  but  cases  have  arisen  of  persons, 
whose  premises  have  been  flooded  by  sewage  by  reason  of 
the  insufficiency  of  a  sewer  to  carry  off  the  same,  attempt- 
ing to  hold  the  city  which  maintained  the  sewer  liable  on 
the  ground  that  the  sewer  had  become  inadequate  since 
the  original  plan  was  made.  In  accordance  with  the  prin- 
ciples already  stated  it  has  been  held  that  they  could  not 
recover.64 

52.  Van  Pelt  v.  Davenport,  42  if  plaintiff's  lands  were  flooded  by 
Iowa  308,  20  Am.  Rep.  622.  Con-  the  smallness  of  the  culvert  the 
ceding  that  a  city  is  not  liable  for  city  would  be  liable  if  negligent, 
building  an  insufficient  sewer  if  But  if  it  employed  a  competent  en- 
plaintiff  would  be  worse  off  if  none  gineer  who  drafted  the  plans  in 
at  all  had  been  constructed,  the  sit-  good  faith  and  believed  he  had 
uation  is  different  when  it  con-  made  it  large  enough  the  defendant 
structs  a  culvert  in  a  street  which  would  not  be  liable  because  not 
it  lays  out  across  a  natural  water-  negligent, 
course,  and  it  would  be  liable  if  it  53.  Infra,  §  497. 
failed  to  use  reasonable  judgment  54.  Robinson  v.  Everett,  191  Mass. 
in  constructing  the  culvert,  as  the  587,  77  N.  E.  1151.  Tort,  for  injury 
city  itself  created  the  necessity,  and  to  property  real  and  personal   by 
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Care  should  be  taken  however  to  distinguish  between  a 
case  in  which  the  inadequacy  was  the  outgrowth  of  natural 
causes  or  of  the  acts  of  persons  for  whose  conduct  the  city 
or  town  was  not  legally  responsible,  and  a  case,  which 
might  arise,  of  a  city  or  town  itself  or  of  agents  for  whose 
conduct  a  city  or  town  was  responsible  diverting  water  or 
sewage  into  a  sewer  or  surface  drain  already  employed  to 
its  full  capacity.  The  flooding  which  would  inevitably 
result  in  such  a  case  could  not  fairly  be  attributed  to  the 
plan  of  the  sewer  or  to  the  exercise  of  the  discretion  of 
the  city  or  town  in  not  enlarging  it,  but  would  be  directly 
due  to  the  negligence  of  the  municipality  or  its  agents,  and 
if  the  circumstances  existed  which  would  make  the  munic- 
ipality responsible  for  the  negligence  of  such  persons,  it 
would  not  be  exempted  from  liability  by  reason  of  the  fact 
that  they  used  the  medium  of  an  overloaded  sewer  in  per- 
forming their  injurious  acts.55 


flowage  from  a  sewer.  The  sewer 
was  used  for  carrying  away  sewage 
and  surface  water,  but  there  was 
nothing  to  show  that  it  was  not 
originally  intended  for  surface 
water.  It  was  not  out  of  repair  but, 
by  the  construction  of  catch-basins, 
it  was  overloaded  with  surface 
water.  Held:  Defendant  is  not  liable 
for  lack  of  capacity  of  a  sewer  due 
to  the  original  plan.  Steinmeyer  v. 
St.  Louis,  3  Mo.  App.  256.  Action 
for  injury  to  property  by  overflow 
of  sewer.  The  sewer  was  not  out 
of  repair  and  when  originally  con- 
structed was  of  sufficient  size,  but 
by  reason  of  subsequent  changes  in 
the  surfacing  and  grading  of  streets 
it  became  inadequate  to  carry  off 
the  increased  flow  of  surface  water. 
Held:,  The  city  is  not  liable.  See 
also  Darling  v.  Bangor,  68  Me.  108 ; 
Fair  v.  Philadelphia,  88  Pa.  309,  32 
Am.  Rep.  455. 

55.  Seifert  v.  Brooklyn,  101  N.  T. 
136,  4  N.  E.  321,  54  Am.  Rep.  664. 
Defendant  being  authorized  to  con- 
struct a  system  of  sewers  to  drain 
private  lands  constructed  a  main 
sewer  and  branches.  The  main 
sewer  proved  too  small  but  defend- 
ant   kept    constructing    additional 


branches,  inundating  plaintiff's 
property  by  flowage  of  water 
through  the  man-holes  of  the  main 
sewer  regularly  eight  or  ten  times 
every  year.  Held :  Authority  to  use 
discretion  in  constructing  sewers 
does  not  carry  the  right  to  cause  a 
positive  invasion  of  private  prop- 
erty, especially  when  it  is  so  severe 
as  to  amount  to  a  taking,  or  to 
inflict  unnatural  and  unnecessary 
damages.  Defendant  is  liable.  See 
also, 

Idaho. — Willson  v.  Boise  City,  20 
Idaho  133,  117  Pac.  115,  36  L.  R.  A. 
(N.  S.)  1158. 

Indiana. — Weis  v.  Madison,  75 
Ind.  241,  39  Am.  Rep.  135;  Kelly 
v.  Pittsburgh,  etc.,  R.  R.  Co.,  28 
Ind.  App.  457,  466,  63  N.  E.  233,  91 
Am.  St.  Rep.  134,  140. 

Kentucky. — Louisville  v.  Knigh- 
ton, 30  Ky.  L.  Rep.  1037,  100  S.  W. 
228,  8  L.  R.  A.   (N.  S.)  478.  - 

M ississippi.—  Fewell  v.  Meridian, 
90  Miss.  380,  43  So.  438,  9  L.  R  A. 
(N.  S.)   775. 

New  York,—  Noonan  v.  Albany, 
79  N.  T.  470,  35  Am.  Rep.  540. 

Rhode  Island. —  King  v  Granger 
21  R.  I.  93,  31  Atl.  1012,  79  Am.  St' 
Rep.  779. 


1332  The  Law  of  Eminent  Domain.  §  494 

It  has  been  held  that  in  any  case  in  which  the  natural 
result  of  the  insufficiency  of  a  sewer  is  to  turn  filthy  water 
in  large  quantities  upon  private  property  upon  which  it 
would  not  have  stood  or  flowed  if  no  sewer  had  been  built 
at  all,  there  is  a  direct  invasion  of  private  property  which 
is  beyond  the  power  of  a  city  or  town  to  commit,  and  for 
which  it  is  liable  in  an  action  of  tort,56  and  while  some  of 
the  authorities  do  not  go  so  far  it  would  seem  that  this 
position  is  sound  in  principle,  at  least  when  the  injury  is 
not  due  to  the  attempt  of  a  property-owner  to  make  use  of 
a  sewer  thus  overloaded. 

§  494.  Adoption  of  an  Improper  Plan. 

When  a  municipal  corporation  has  authority  to  con- 
struct a  public  work  in  accordance  with  a  plan  which  it 
may  itself  devise,  the  municipal  authorities,  in  devising  a 
plan,  are  necessarily  acting  in  a  quasi-judicial  capacity. 
Their  duties  involve  the  exercise  of  a  deliberate  judgment 
and  a  large  discretion,  and  as  long  as  they  act  within  the 
authority  delegated  to  them  by  the  legislature  their  judg- 
ment in  devising  a  plan,  just  as  in  deciding  what  works 
shall  be  constructed  and  how  extensive  they  shall  be,  is  not 
open  to  review  by  a  court  or  jury.57    It  has  accordingly 

Bouth    Dakota. —  Haley    &    Lang  away   all    the   surface   water   and 

Co.  v.  Huron,  153  N.  W.  891.  sewage,  it  is  liable  if  a  sewer,  what- 

Even  in  such  a  case  the  munici-  ever  its  plan,  is  so  constructed  as  to 

pality  will  not  be  liable  if  the  flood-  cause    a    positive    and    direct    in- 

ing  was  due  to  a  storm  of  such  un-  vasion  of  property  as  by  throwing 

usual    violence    that   it    could   not  upon    it    sewage   or    water    which 

reasonably  have  been  foreseen  and  would   not   otherwise   have   flowed 

guarded    against.      Allen    v.    Chip-  there>  and  ms  was  the  case  here 
pewa   Falls    52   Wis.   430    37   Am  5?   Carr  y  No  LibertieSi  35 

Rep.   748;   Faulkner  v.  Ottawa,  41  _0 

Can.  Sup.  Ct.  190,  14  Ann.  Cas.  166.  Pa-   324'    78   Am"   Dec-    342"       A^ 

56.  Tate    v.    St.    Paul,    56    Minn.  street    may    be    complained    of    as 

527,  58  N.  W.  158,  45  Am.  St.  Rep.  beinS  to°  steeP  or  too  level ;  gutters 

501.     Plaintiff's  property  was  con-  as  being  too  deep  or  too  shallow; 

nected  with  a  sewer  and,  by  reason  or  as  being  pitched  in  the  wrong 

of  the  insufficiency  of  the  sewer,  direction;   and  there   may   be  evi- 

water  backed  up  through  his  pipes  dence  that  these  things  were  care- 

into  his  cellar.     Held:    The  city  is  lessly    resolved    upon    and    then    a 

liable  if  it  failed  to  use  ordinary  tribunal  that  is  foreign  to  the  mu- 

care  to  remedy  the  evil.     While  a  nicipal  system  will  be  allowed  to 

city  is  not   responsible  for  insuffi-  intervene  and  control  the  town  offi- 

ciency  in  its  sewers  which  causes  cers.    And  the  end  is  not  yet;  for 

damage  merely  by  failure  to  carry  if  a  regulation  be  altered  to  suit 
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been  frequently  laid  down  as  a  well  established  principle 
of  law  that  a  municipal  corporation  is  not  liable  for 
injuries  to  person  or  property  resulting  from  the  adoption 
of  an  improper  plan  for  a  public  improvement.58 

This  principle  must  not  however  be  taken  too  literally  or 
without  an  understanding  of  the  reasons  upon  which  it  is 
based  and  its  consequent  limitations.  It  is  certainly  not 
the  law  that  a  municipal  corporation  can  escape  liability 
for  injuries  resulting  from  acts  done  by  it  in  excess  of  its 
statutory  authority  or  from  a  breach  of  its  positive  duties 
by  showing  that  such  injuries  were  the  result  of  the  plan 
adopted  by  the  municipal  authorities.59  The  most  that  can 
be  said  without  falling  into  serious  difficulties  in  the  prac- 
tical application  of  the  rule  is  that  a  municipal  corporation 
is  not  responsible  for  injuries  which  it  did  not  cause,  and 
which  it  was  under  no  positive  duty  to  prevent,  merely 
because  a  structure  which  it  erected  for  the  public  good 
was  not  of  such  great  service  in  preventing  the  injury  as 
it  would  have  been  if  it  had  been  planned  with  better 
judgment. 

An  exception  even  to  this  rule  has  been  suggested  when 
an  injury  is  due  to  the  adoption  of  a  plan  which  could  only 
be  the  result  of  the  grossest  stupidity  or  incompetence. 
The  courts  of  Indiana  and  some  other  states  lay  down  the 
rule  that  while  for  errors  in  judgment  in  devising  a  plan 
there  is  no  liability,  there  is  liability  when  the  lack  of  care 

the  views  of  one  jury,  the  altera-  Nebraska. — Watters  v.  Omaha,  76 

tion  may  give  rise  to  another  case  Nebr.  855,  107  N.  W.  1007,  110  N.  W. 

in   which   the  new   regulation   will  981,  14  Ann.  Cas.  750. 

be  likewise  condemned.     This  the-  Pennsylvania.  —  Megargee     v. 

ory  is  so  vicious  that  it  cannot  pos-  Philadelphia,   153   Pa.   340,   25   Atl. 

sibly  be  admitted."  1130,  19  L.  R.  A.  221. 

58.  United    States. — Johnston    v.  Wisconsin. —  Champion    v.    Cran- 

District  of  Columbia,  118  U.  S.  19,  don,  84  Wis.  405,  54  N.  W.  775,  19 

30  L.  ed.  65.  L.  R.  A.  856 ;  Hart  v.  Neillsville,  125 

Iowa. —  Hume  v.  Des  Moines,  146  Wis.  546,  104  N.  W.  699,  1  L.  R.  A. 

Iowa  624,  125  N.  W.  846,  29  L.  R.  A.  (N.  S.)   952,  4  Ann.  Cas.  1085. 

(N.  S.)   126.  59.  Evansville  v.  Decker,  84  Ind. 

Maryland.— Hitchins  v.  Frostburg,  325,    43    Am.    Rep.    86 ;    Seifert    v. 

68  Md.  100,  11  Atl.  826,  6  Am.  St.  Brooklyn,   101   N.   Y.   136,   4  N.   E. 

Rep.  422.  321,    54    Am.    Rep.    664;    Hart    v. 

Massachusetts. —  Child  v.  Boston,  Neillsville,  125  Wis.  546,  104  N.  W. 

4  Allen  41,  81  Am.  Dec.  680.  699,  1  L.  R.  A.  (N.  S.)  952,  4  Ann. 

Michigan. —  Detroit    v.    Beckman,  Cas.  1085. 
34  Mich.  125,  22  Am.  Rep.  507. 
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and  skill  in  devising  the  plan  is  so  great  as  to  constitute 
negligence.60  Such  a  doctrine  is  by  no  means  indefensible ; 
for  it  may  well  be  argued  that  while  the  legislature  dele- 
gated to  the  municipality  the  power  of  exercising  a  reason- 
able discretion  in  designing  public  improvements,  it  did 
not  authorize  it  to  select  a  plan  which  no  man  of  ordinary 
sense  would  consider  a  proper  one..  But  the  practical 
difficulties  in  discriminating  between  errors  in  judgment 
and  negligence  are  so  great  that  the  Indiana  rule  has  not 
been  generally  accepted  in  other  states.  It  is  easy  to  find 
fault  after  an  accident  has  happened,  and  to  leave  to  a 
jury  in  every  case  where  the  plan  adopted  has  actually 
proved  unsuccessful  and  injury  has  been  inflicted  by  rea- 
son of  its  inadequacy  the  question  whether  its  adoption 
was  due  to  negligence  or  to  only  an  error  of  judgment 
would  fritter  away  the  benefit  of  the  rule  altogether.  The 
extreme   cases  which  might  be  imagined  could  scarcely 


60.  North  Vernon  v.  Voegler,  103 
Ind.  314,  2  N.  E.  821.  Action  for 
negligently  grading  a  street  so  as  to 
cause  surface  water  to  flow  upon 
plaintiff's  land.  Held:  "The  only 
rule  that  has  any  solid  support  in 
principle  is,  that  for  errors  in  judg- 
ment in  devising  a  plan  there  is  no 
liability,  but  there  is  liability  where 
the  lack  of  care  and  skill  in  devis- 
ing the  plan  is  so  great  as  to  con- 
stitute negligence."  Seymour  v. 
Cummins,  119  Ind.  148,  21  N.  E. 
549,  5  L.  E.  A.  126.  Action  for 
injury  to  land  by  the  construction 
of  a  ditch.  "  The  injury  charged  in 
the  complaint  was  not  the  manner 
in  which  the  work  was  performed 
and  the  ditch  constructed;  the  ac- 
tion is  for  damages  sustained  by 
reason  of  the  ditch  itself,  located 
where  it  is  for  the  drainage  of  the 
pond,  surface  waters  and  sewerage, 
and  the  injury  resulting  from  the 
construction  of  a  ditch  where  this  is 
located,  and  by  reason  of  it  being 
maintained  as  an  open  ditch,  and 
allowing  stagnant,  corrupt,  filthy 
and  poisonous  waters  to  remain  in 
the  same,  and  obstructing  the  plain- 
tiff's ingress  and  egress  to  and  from 
his  premises,  and  causing  the  soil 


of  his  lot  to  cave  and  fall  into  the 
ditch,  and  for  which  damages  the 
city  is  liable."  McDonald  v.  Duluth, 
93  Minn.  206,  100  N.  W.  1102. 
Plaintiff  was  injured  by  reason  of 
an  insufficient  and  weak  railing  of 
a  bridge  in  defendant  city  which 
defendant  maintained.  The  railing 
was  constructed  improperly.  Held : 
"  Where  there  are  obstacles  to  over- 
come in  the  construction  of  any 
public  work,  and  reasonable  minds 
might  differ  as  to  whether  the  plan 
adopted  therefor  by  the  municipal- 
ity was  the  best  and  safest  one,  the 
decision  of  the  proper  municipal 
authorities  on  the  question  cannot 
be  reviewed  by  the  courts."  But  the 
"municipality  is  liable  for  an  in- 
jury caused  by  an  unsafe  public 
structure,  although  the  defect  exists 
in  the  plan  adopted  for  its  con- 
struction, if  there  be  no  reasonable 
necessity  for  having  the  defect." 
The  city  was  here  held  liable.  See 
also  Cummins  v.  Seymour,  79  Ind. 
491,  41  Am.  Rep.  618;  Evansville 
v.  Decker,  84  Ind.  325,  43  Am.  Rep. 
86 ;  Watters  v.  Omaha,  76  Nebr.  855, 
107  N.  W.  1007,  110  N.  W.  981,  14 
Ami    Cas.  750. 
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arise  with  great  frequency,  and  if  one  of  them  actually 
occurred  the  best  remedy  would  be  for  the  inhabitants  of 
the  city  to  get  a  new  city  council  as  soon  as  the  law  allowed, 
while  the  unfortunate  indiyidual  who  was  injured  by  the 
negligence  of  the  old  body,  as  he  could  get  no  satisfaction 
in  suing  either  the  city  itself  or  the  members  of  the  council 
personally,  consoled  himself  with  the  realization  that  he 
was  the  involuntary  cause  of  their  political  downfall. 
Hard  cases  make  bad  law,  and  it  is  better  that  a  few  per- 
sons suffer  injury  without  compensation  than  that  the 
functions  of  road  making  and  sewer  building  be  usurped 
by  the  courts. 

Another  exception  to  the  rule  exempting  municipal  cor- 
porations from  liability  for  injuries  resulting  from  poorly 
devised  plans  that  has  been  suggested  is  that  the  rule 
should  not  apply  to  works  constructed  by  cities  or  towns 
in  their  private  or  proprietary  capacity.61  Such  a  sugges- 
tion is  a  result  of  confusing  the  defenses  peculiarly  open 
to  municipal  corporations.  When  the  corporation  pleads 
that  an  injury  was  due  solely  to  a  defective  plan,  it  does 
not  seek  to  escape  responsibility  for  the  conduct  of  the 
members  of  the  city  council  who  adopted  the  plan,  but  it 
justifies  itself  by  asserting  that  it  had  received  from  the 
legislature  the  power  to  select  such  design  as  seemed  to  it 
best;  the  public  or  private  capacity  in  which  a  city  was 
acting  has  nothing  to  do  with  the  extent  of  discretionary 
power  with  which  the  city  has  been  vested.  The  simplest 
refutation  of  this  supposed  exception  is  to  point  out  that 
the  very  public  works  upon  which  the  rule  has  been  formu- 
lated and  to  which  it  has  been  most  frequently  applied 
(namely,  streets  and  sewers)  are  held  by  the  weight  of 
authority  to  be  constructed  and  maintained  by  a  city  act- 
ing in  its  private  or  proprietary  capacity  and  in  dealing 
with  which  it  is  liable  for  the  momentary  negligence  of  its 
servants.  If  the  exception  should  prevail  there  would  be 
little  left  of  the  rule. 

There  is  however  an  exception  to  the  rule  that  a  munic- 
ipal corporation  is  not  liable  for  injury  to  land  resulting 

61.  As  in   Barron   v.   Detroit,   94   Mich.  601,  54  N.  W.  273,  19  L.  R.  A. 
452,  34  Am.   St.  Rep.   366. 
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from  the  improper  plan  of  a  public  work  that  is  based  on 
sound  reasoning  and  well  supported  by  the  authorities. 
General  authority  from  the  legislature  to  construct  a  pub- 
lic work  within  certain  limits  carries  no  power  to  directly 
invade  private  property  outside  of  those  limits  unless  the 
work  cannot  be  constructed  without  such  invasion,  and 
this  is  true  even  if  the  invasion  is  not  so  substantial  as  to 
constitute  a  "  taking  "  of  property  within  the  meaning  of 
the  constitution.  It  is  not  to  be  presumed  that  the  legis- 
lature intended  to  authorize  a  plan  so  subversive  of  pri- 
vate rights  and  to  extend  its  constitutional  powers  to  their 
extreme  limit,  without  clear  expression  or  necessary  impli- 
cation, and  a  municipal  corporation  which  plans  and  exe- 
cutes such  an  undertaking,  its  justification  failing,  is  liable 
for  the  trespass  to  the  same  extent  that  an  individual 
would  be.62 

Applying  the  foregoing  principles  to  highways  it  is  held 
that  the  local  authorities  may  decide  what  parts  of  the 
strip  of  land  lying  within  the  legal  limits  of  the  way  shall 
be  wrought  for  travel  at  all63  and  what  portions,  if  any, 
shall  be  devoted  to  special  forms  of  travel.64    If   it    is 

62.  Ashley    v.    Port    Huron,    35  case    the   city    exceeds    its   lawful 

Mich.   296,  24  Am.  Rep.   552.     The  jurisdiction." 

authorities  "  recognize  in  municipal  63.  Howard  v.  North  Bridgewater, 
corporations  no  exemption  from  re-  16  Pick.  (Mass.)  189;  Guthrie  v. 
sponsibility  where  the  injury  an  in-  Swan,  3  Okla.  116,  41  Pac.  84,  and 
dividual  has  received  is  a  direct  see  infra,  §  496. 
injury  accomplished  by  a  corporate  64.  McArthur  v.  Saginaw,  58 
act  which  is  in  the  nature  of  a  Mich.  357,  25  N.  W.  313,  55  Am. 
trespass  upon  him.  The  right  of  an  Rep.  687.  "  There  can  be  no  doubt 
individual  to  the  occupation  and  of  the  right  of  every  city  to  deter- 
enjoyment  of  his  land  is  exclusive,  mine  what  part  of  the  nominal  high- 
and  the  public  authorities  have  no  way  shall  be  devoted  to  the  various 
more  liberty  to  trespass  upon  it  purposes  of  passage,  and  upon  such 
than  has  a  private  individual.  If  a  subject  the  municipal  discretion 
the  corporation  send  people  with  must  prevail.  It  is  common  and 
picks  and  spades  to  cut  a  street  entirely  proper  to  set  apart  various 
through  it  without  first  acquiring  parts  of  the  space  to  sidewalks, 
a  right  of  way  it  is  liable  for  a  gutters,  trees  and  other  suitable 
tort ;  but  it  is  no  more  liable  under  uses  and  the  plan  adopted  for  such 
such  circumstances  than  it  is  when  work  is  beyond  judicial  review,  un- 
it pours  upon  his  land  a  flood  of  less  some  distinct  legal  duty  has 
water  by  means  of  a  sewer  so  con-  been  imposed  and  violated."  Mun- 
structed  that  the  flooding  must  be  a  son  v.  Mallory,  36  Conn.  165,  4  Am. 
necessary  result.  The  one  is  no  Rep.  52.  The  abutting  owner  has 
more  unjustifiable,  and  no  more  no  remedy  if  the  relative  width  of 
an  actionable  wrong  than  the  other.  the  roadway  and  sidewalk  is 
Each   is   a   trespass,    and    in   each  changed.      Kreigh    v.    Chicago,    86 
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decided  to  construct  a  sidewalk  the  abutting  owner  cannot 
complain,65  and  on  the  other  hand  if  it  is  decided  not  to 
construct  a  sidewalk  a  traveller  who  is  injured  by  reason 
of  its  absence  has  no  redress.66  Whether  a  municipal  cor- 
poration which  is  under  a  legal  obligation  to  keep  its  high- 
ways safe  and  convenient  for  travel  can  escape  liability  for 
an  injury  to  a  traveller  resulting  from  the  unsafe  and 
inconvenient  construction  of  a  highway  on  the  ground  that 
the  defect  was  in  the  original  plan  is  a  point  upon  which 
the  cases  are  not  in  agreement  and  which  is  not  sufficiently 
germane  to  the  subject  of  this  work  to  discuss  at  length 
here. 

The  exception  to  the  rule,  that  authority  will  not  be  pre- 
sumed to  select  a  plan  which  will  necessarily  result  in  a 
continuous  or  frequent  invasion  of  private  land  with 
injurious  matter,  as  applied  to  the  construction  of  high- 
ways, leaves  a  municipal  corporation  without  a  valid 
defense  if  it  plans  to  construct  a  highway  at  a  grade  above 
the  surrounding  land  to  the  full  width  of  the  located  limits 
and  to  dispense  with  a  retaining  wall  and  thus  to  permit 
the  earth  to  slope  upon  the  adjacent  private  property;67 
if  it  plans  to  construct  a  highway  across  a  natural  water- 
course without  providing  sufficient  openings  to  allow  the 
water  to  flow  through  during  times  of  ordinary  freshet;68 
or  if  it  plans  to  turn  the  surface  water  upon  adjacent  land 
to  a  greater  extent  than  somewhat  complex  considerations 
permit.69    But  a  plan  which  unintentionally  permits  water 

111.   147.     A  street  may   be  turned  boulevard.      Ryan    v.    Preston,    66 
into  a  parkway  and  traffic  vehicles  N.  T.  Supp.  162,  69  N.  Y.  Supp.  100. 
excluded,  against  the  wishes  of  the  The  abutting  owner  cannot  prevent 
abutting   owner.     English   v.    Dan-  the  establishment  of  part  of  a  street 
ville,  170  111.  131,  48  N.  E.  328.    An  as  a  bicycle  path, 
abutting    owner     cannot     complain  65.  Hitchcock  v.  Zink,  80  Nebr.  29, 
because  grass  plots  are  maintained  113  N.  W.  795;  Hobson  v.  Philadel- 
upon  one  side  of  the  street  and  not  phia,  115  Pa.  131,  25  Atl.  1046. 
upon  the  other.     Kelly   v.   Marion,  66.  Brevoort  v.  Detroit,  24  Mich. 
161    Ind.    322,    68    N.    E.    594.      An  322.    A  city  may  leave  no  room  for 
abutter    cannot    prevent    the    con-  •  sidewalks  if  it  sees  fit,  even  if  in- 
struction of  a  driveway  across  his  convenience    to    travel    is    thereby 
sidewalk  from  the  roadway  to  the  caused.     It  is  one  of  those  discre- 
next  lot,  at  least  without  alleging  tionary   powers   necessary   to   good 
that    he   owns   the    fee.     Howe   v.  government. 
Lowell,  171  Mass.  575,  51  N.  E.  536.  67.  Supra,  §§  113,  163. 
A  speedway  is  a  proper  use  for  part  68.  Infra,  §  498. 
of  a  strip  of  land  dedicated  as  a  69.  Infra,  §  497. 
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to  escape  upon  adjoining  land  by  indirect  means  is  within 
the  power  of  a  city  or  town  to  adopt,  and  there  is  no  lia- 
bility for  the  damages  due  to  its  adoption.70 

Applying  the  rule  to  sewers,  the  local  authorities  may 
in  their  discretion  adopt  a  general  plan  of  drainage,  deter- 
mine when  and  where  sewers  shall  be  built,  of  what  size 
and  at  what  grade  and  pitch,  and  the  exercise  of  their 
judgment  is  not  subject  to  revision  by  a  court  and  jury.71 


70.  Foster  v.  St.  Louis,  71  Mo. 
157.  Plaintiff's  property  was  dam- 
aged by  surfaoe  water  from  a  new 
street.  The  street  was  constructed 
according  to  a  plan  adopted  by  the 
city  which  devised  no  method  for 
disposing  of  the  surface  water. 
Held :  No  liability.  "  The  passage 
of  the  ordinance  establishing  the 
grade  of  the  street,  directing  it  to 
be  opened  according  to  a  plan  and 
specifications  was  quasi-judicial,  and 
that  the  city  is  not  liable  for 
consequential  damages  arising  from 
a  defect  in  the  plan  adopted  *  *  * 
is  fully  established."  Watson  v. 
Kingston,  114  N.  Y.  88,  21  N.  E.  102. 
Plaintiff's  property  was  injured  by 
water  percolating  through  the  wall 
supporting  a  street  the  grade  of 
which  was  above  the  plaintiff's  land. 
The  water  was  surface  water  from 
the  gutter  and  the  wall  was  a  dry 
wall  of  stone  as  provided  in  the 
ordinance  establishing  the  grade. 
There  was  no  evidence  of  negligent 
workmanship.  Held:  A  dry  wall 
cannot  well  be  watertight.  In 
adopting  plans  for  the  improvement 
of  the  street  the  common  council 
acted  judicially  in  the  exercise  of 
its  judgment  and  of  the  discretion- 
ary power  vested  in  it,  as  to  what 
would  best  serve  the  public  inter- 
est ;  and  the  rule  is  that  a  civil 
action  will  not  lie  for  acts  that  are 
judicial  in  their  character,  and  dis- 
cretionary. 

71.  Johnston  v.  District  of  Co- 
lumbia, 118  TJ.  S.  19,  30  L.  ed.  75. 
Action  for  damages  to  property  by 
overflow  from  a  sewer  alleged  to  be 
of  defective  plan  and  inadequate 
capacity.  Held :  "  The  duties  of  the 
municipal  authorities,  in  adopting 
a  general  plan  of  drainage,  and  de- 


termining when  and  where  sewers 
shall  be  built,  of  whit  size  and  at 
what  level,  are  of  a  quasi-judicial 
nature,  involving  the  exercise  of  de- 
liberate judgment  and  large  discre* 
tion  *  *  *  and  the  exercise  of 
such  judgment  and  discretion,  in  the 
selection  and  adoption  of  the  gen- 
eral plan  or  system  of  drainage  is 
not  subject  to  revision  by  a  court 
or  jury  in  a  private  action  for  not 
sufficiently  draining  a  particular  lot 
of  land."  Child  v.  Boston,  4  Allen 
(Mass.)  41,  81  Am.  Dec.  680.  Tort, 
for  flooding  plaintiff's  premises  with 
sewage.  Held:  Defendants  are  not 
responsible  for  any  defects  or  want 
of  efficiency  in  the  plan  of  drainage 
adopted,  although  it  might  expose 
plaintiff  to  incidental  inconvenience. 
If  he  chose  to  build  his  house  below 
high  water  level,  it  was  manifestly 
impossible  that  the  discharge  of 
drains  into  the  sea  should  be  at  all 
times  perfect.  The  duties  of  the 
aldermen  in  determining  what 
drains  should  be  built  and  where 
they  should  discharge  were  of  a 
quasi-judicial  nature,  involving  the 
exercise  of  a  large  discretion  and 
depending  upon  considerations  af- 
fecting the  public  health  and  gen- 
eral convenience.  They  were  re- 
quired to  act,  not  as  agents  of  the 
city  or  in  any  way  under  the  direc- 
tion of  the  city,  but  as  public  offi- 
cers. If  in  the  exercise  of  their 
judgment  it  appeared  to  them  best 
that  the  sewer  should  be  built 
wholly  above  the  level  of  tide  water, 
the  private  drains  which  were  re- 
quired to  enter  it  must,  of  course, 
be  placed  at  a  corresponding  eleva- 
tion, and  it  would  follow  as  a  neces- 
sary consequence  that  the  grade  of 
the  cellars  and  yards  adjacent  must 
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A  plan  which  includes  the  turning  of  the  contents  of  public 
sewers  directly  upon  private  property  is  not  authorized 
except  by  specific  legislative  authority,  and  a  city  or  town 
adopting  such  a  plan  without  such  authority  is  liable  to 
the  owner  of  the  property  in  an  action  of  tort.72 


§  495.  Liability  for  Ultra  Vires  Acts. 

In  dealing  with  the  subject  of  municipal  liability  in  tort 
for  ultra  vires  acts,  it  is  well  to  keep  in  mind  the  two  dif- 
ferent senses  in  which  the  phrase  ultra  vires  may  be  used. 
An  act  beyond  the  powers  delegated  to  a  municipal  cor- 
poration by  the  legislature  is  ultra  vires  in  the  primary 
sense;  an  act  by  a  municipal  officer  even  though  it  lies 
within  the  chartered  powers  of  the  corporation  but  which 


be  raised  to  the  like  extent  or  that 
drainage  could  only  be  allowed  from 
the  upper  part  of  the  houses.  Wicks 
v.  DeWitt,  54  Iowa  130,  6  N.  W.  176. 
Action  for  damages  by  the  negligent 
construction  of  a  drainage  ditch. 
Plaintiff  offered  evidence  that  the 
ditch  should  have  been  constructed 
in  a  different  place  and  the  water 
should  have  run  in  a  different  direc- 
tion. Held:  Inadmissible.  As  the 
defendant  was  vested  with  full 
power  to  construct  the  ditch,  its 
location,  or  the  general  plan  of 
drainage  adopted,  was  within  the 
exclusive  control  of  the  municipality 
and  the  defendant  cannot  be  held 
liable  for  the  improper  location  of 
the  ditch.  Garratt  v.  Canandaigua, 
40  N.  T.  St.  Rep.  944.  "The  vil- 
lage officials  entered  upon  a  work 
having  in  view,  as  its  main  object, 
the  providing  of  a  sewerage  system 
for  the  village.  It  was  supposed 
and  expected  that  it  would  also 
form  a  means  of  draining  the  ap- 
pellant's farming  lands.  When 
completed  and  put  into  use,  par- 
tially from  an  inherent  defect  in  the 
plans,  it  did  not  afford  that  relief 
to  the  appellant's  lands  that  was 
expected.  *  *  *  The  trial  court 
found  that  it  did  not  appear  that 
there  was  any  failure  of  the  defend- 
ant to  do  the  work  as  contemplated 
originally,  but  that  the  scheme 
adopted  was  defective  and  that  it 


was  adopted  in  good  faith.  In  such 
a  case  it  is  well  settled  that  a  mu- 
nicipal corporation  is  not  liable." 
See  also, 

Alabama. — Montgomery  v.  Gilmer, 
33  Ala.  116,  70  Am.  Dec.  562. 

Colorado. —  Denver  v.  Capelli,  4 
Colo.  25,  34  Am.  Eep.  62. 

Delaware. —  Hession  v.  Wilming- 
ton, 1  Hardesty  101,  27  Atl.  830. 

Illinois. —  Chicago  v.  Seben,  165 
111.  371,  46  N.  E.  244,  56  Am.  St. 
Eep.  245. 

Indiana. —  Rice  v.  Evansville,  108 
Ind.  7,  9  N.  E.  139,  58  Am.  Rep.  22. 

Iowa. — Van  Pelt  v.  Davenport,  42 
Iowa  308,  20  Am.  Rep.  622. 

Maine. —  Darling  v.  Bangor,  68 
Me.  108. 

Massachusetts. —  Bates  v.  West- 
borough,  151  Mass.  174,  23  N.  E. 
1070,  7  L.  R.  A.  156;  Manning  v. 
Springfield,  184  Mass.  245,  68  N.  E. 
202. 

Minnesota. —  Tate  v.  St.  Paul,  56 
Minn.  527,  58  N.  W.  158,  45  Am.  St. 
Rep.  50L 

New  York. —  Mills  v.  Brooklyn,  32 
N.  Y.  489;  Uppington  v.  New  York, 
165  N.  Y.  222,  59  N.  E.  91;  53 
L.  R.  A.  550. 

Wisconsin. —  Hart  v.  Neillsville, 
125  Wis.  546,  104  N.  W.  699,  1 
L  R.  A.  (N.  S.)  952,  4  Ann.  Cas. 
1058. 

72.  Infra,  §  499. 
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is  not  in  fact  authorized  by  it  is  ultra  vires  in  the  secondary- 
sense.  These  two  classes  of  ultra  vires  acts,  while  in 
theory  clearly  distinct,  have  a  tendency  to  run  together; 
for  the  officers  who  attempt  to  carry  out  the  vote  of  a 
municipal  corporation  which  is  beyond  its  power  to  pass, 
and  so  is  ultra  vires  in  its  primary  sense,  are  relying  upon 
an  authority  which  is  null  and  void  and  so  no  better  than 
no  authority  at  all,  and  they  thus  commit  an  act  which  is 
ultra  vires  in  the  secondary  sense.  It  is  well  however  to 
preserve  the  distinction  between  acts  which  might  have 
been  authorized  and  those  which  could  not  be;  for  the 
former  merely  offer  an  instance  of  the  workings  of  the 
general  law  of  agency;  the  latter  present  an  instance  of 
one  of  the  defenses  which  municipal  corporations  are 
peculiarly  privileged  to  avail  themselves  of. 

It  is  the  policy  of  the  law  to  limit  municipal  corporations 
strictly  to  the  exercise  of  the  powers  granted  them  by  their 
charters.  The  state  will  not  permit  the  constituent  mem- 
bers which  it  has  itself  created  to  acquire  in  derogation  of 
the  reserved  powers  which  it  has  seen  fit  to  retain  de  facto 
capacities  which  are  de  jure  denied  them.  Moreover  the 
inhabitants  of  the  territory  included  within  a  municipal 
corporation,  unlike  stockholders  in  a  private  corporation, 
become  members  of  the  corporation  without  their  consent 
and  it  would  be  highly  unjust  to  compel  a  minority  to  be 
placed  in  a  position  where  they  may  be  forced  to  assume 
liabilities  sanctioned  neither  by  law  nor  by  their  own  con- 
currence and  which  the  corporation  could  not  by  overt  act 
incur.  A  municipal  corporation  is  not  bound  by  an  express 
contract  duly  executed  by  its  constituted  authorities  that 
lies  beyond  its  powers.  It  is  true  that  there  are  stronger 
reasons  for  denying  liability  in  cases  of  contract  than  of 
tort,  for  one  who  deals  with  a  corporation  is  bound  to  know 
the  law  which  defines  its  powers  and  he  contracts  with  it  at 
his  peril,  while  the  victim  of  its  tortious  acts  may  be  a  total 
stranger  who  has  in  no  way  condoned  its  illegal  assump- 
tion of  authority,73  but  the  reasons  of  public  policy  are 
forcible  enough  to  lead  the  law  to  disregard  the  occasional 

73   See  on  this  point  Salt  Lake      decision    in    2    Dillon,    Municipal 
City  v.  Hollister,  118  TJ.  S.  256,  30       Corporations,  §  973. 
L.  ed.  176,  and  comments  upon  the 
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hardship  which  may  occur  and  to  leave  the  individual 
injured  hy  an  ultra  vires  act  in  its  primary  sense  per- 
formed in  ostensible  behalf  of  a  municipal  corporation 
to  his  remedy  against  the  individuals  who  caused  the  dam- 
age. It  is  well  settled  that  when  a  municipal  corporation 
undertakes  a  function  not  delegated  to  it  by  the  legisla- 
ture, it  is  not  liable  in  an  action  of  tort  for  negligence  or 
misconduct  in  the  performance  of  that  function.74 

The  exemption  from  liability  for  ultra  vires  acts  goes 
one  step  farther,  and  if  in  attempting  to  carry  out  one  of 


74.  Lemon  v.  Newton,  134  Mass. 
476.  Tort,  for  an  alleged  nuisance. 
Defendant  at  a  town  meeting  voted 
to  build  a  drain  by  stoning  up  the 
sides  of  a  natural  watercourse.  This 
was  done,  and  plaintiff  claimed  his 
land  was  made  unhealthy  by 
stenches  from  the  drain.  Held: 
Towns  have  no  express  or  incidental 
authority  to  construct  drains  in 
their  corporate  capacity.  It  is  to  be 
done  by  selectmen,  not  acting  as 
agents  of  the  town,  but  as  public 
officers,  deriving  their  power  from 
the  sovereign.  The  vote  therefor 
was  illegal  and  void;  and  a  town 
cannot  be  held  responsible  for  dam- 
ages resulting  from  work  done 
under  the  supposed  authority  of  ille- 
gal and  void  votes.     See  also, 

United  States. —  Kansas  City  v. 
Lemen,  6  C.  O.  A.  627,  57  Fed.  905. 

Alabama. —  Posey  v.  North  Bir- 
mingham, 154  Ala.  511,  45  So.  663, 
15  L.  R.  A.  (N.  S.)  711. 

California. —  Dunbar  v.  San  Fran- 
cisco, 1  Cal.  355. 

Colorado. —  Idaho  Springs  v.  Fil- 
teau,  10  Colo.  105,  14  Pac.  48. 

Florida.—  Scott  v.  Tampa,  62  Fla. 
295,  55  So.  983,  43  L.  E.  A.  (N.  S.) 
908. 

Georgia. —  Roughton  v.  Atlanta, 
113  Ga.  948,  39  S.  E.  316. 

Idaho. —  Doyle  v.  Sandpoint,  18 
Idaho  654,  112  Pac.  204,  32  L.  R.  A. 
(N.  S.)   34,  Ann.  Cas.  1912  A  210. 

Illinois. —  Palestine  v.  Siler,  225 
111.  630,  80  N.  E.  345,  8  L.  R.  A. 
(N.  S.)  205;  Tollefson  v.  Ottawa, 
228  111.  134.  81  N.  E.  823,  11  L.  R.  A. 
(N.  S.)  990. 


Indiana. —  Cummins  v.  Seymour, 
79  Ind.  491,  41  Am.  Rep.  618. 

Kentucky. — Arnold  v.  Stanford, 
113  Ky.  852,  69  S.  W.  726. 

Louisiana. —  Hoggard  v.  Monroe, 
51  La.  Ann.  683,  25  So.  349,  44 
L.  R.  A.  477. 

Maine. —  Seele  v.  Deering,  79  Me. 
323,  10  Atl.  45,  1  Am.  St.  Rep.  314. 

Maryland. — Horn  v.  Baltimore,  30 
Md.  218. 

Missouri. —  Hilsdorf  v.  St.  Louis, 
45  Mo.  94,  100  Am.  Dec.  352 ;  Row- 
land v.  Gallatin,  75  Mo.  134,  42  Am. 
Rep.  395;  Mitchell  v.  Clinton,  99 
Mo.  153,  12  S.  W.  793. 

Nebraska. —  Murray  v.  Omaha,  66 
Nebr.  279,  92  N.  W.  299,  103  Am.  St 
Rep.  702. 

New  Hampshire. —  Gross  v.  Ports- 
mouth, 68  N.  H.  266,  33  Atl.  256,  73 
Am.  St.  Rep.  586. 

New  Jersey. — Wheeler  v.  Essex 
Public  Road  Board,  39  N.  J.  L.  291. 

New  York. — Albany  v.  Cunliff,  2 
N.  T.  165;  Smith  v.  Rochester,  76 
N.  Y.  506. 

North  Carolina.^ — Love  v.  Ra- 
leigh, 116  N.  C.  296,  21  S.  E.  503, 
28  L.  R.  A.  192. 

Oklahoma. — Wallace  v.  Norman,  9 
Okla.  339,  60  Pac.  108,  48  L.  R.  A. 
620;  Cummings  v.  Lobsitz,  42  Okla. 
704,  142  Pac.  993,  L.  R.  A.  1915  B 
415. 

Virginia. —  Duncan  v.  Lynchburg, 
2  Va.  Dec.  700,  34  S.  E.  964,  48 
L.  R.  A.  331. 

Wisconsin. —  Becker  v.  La  Crosse, 
99  Wis.  414,  75  N.  W.  84,  4  L.  R.  A. 
829. 
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its  authorized  functions  a  municipal  corporation  under- 
takes to  perform  a  definite  act  that  is  itself  beyond  the 
chartered  powers  of  the  corporation,  the  corporation  is 
not  liable  for  injuries  that  may  result.75     General  power 


75.  Horn  v.  Baltimore,  30  Md. 
218.  Plaintiff's  land  was  injured 
by  improper  grading  ordered  by  the 
mayor  and  city  council,  but  beyond 
the  scope  of  their  authority.  Held: 
The  defendant  is  not  liable.  When 
public  officials  transcend  the  powers 
with  which  they  are  entrusted  their 
acts  are  not  binding  upon  the  in- 
habitants of  their  city.  Anthony  v. 
Adams,  1  Met.  (Mass.)  284.  Tort. 
For  the  purpose  of  simpifying  the 
construction  and  maintenance  of  a 
bridge  across  a  river  in  defendant 
town  the  county  commissioners 
ordered  the  town  to  construct  a  dam 
outside  the  highway.  The  result 
was"  to  flood  plaintiff's  land.  Held : 
Tort  will  lie  against  municipal  cor- 
porations when  they  are  acting  in 
the  execution  of  powers  conferred 
or  duties  imposed  upon  them  by  law. 
But  where  individuals,  although 
professing  to  act  under  color  of 
authority  from  municipal  corpora- 
tions, do  acts  which  are  injurious 
to  others,  if  the  objects  and  pur- 
poses which  they  propose  to  accom- 
plish are  not  within  the  scope  of 
the  corporate  powers  of  towns,  and 
not  done  in  the  execution  of  any 
corporate  duty  imposed  upon  the 
town  by  law,  the  town  is  not  liable 
for  the  damages  occasioned  by  such 
acts.  It  is  not  in  the  power  of  a 
town  or  of  county  commissioners,  to 
compel  it  to  erect  a  dam  outside 
the  limits  of  a  highway.  Cavanagh 
v.  Boston,  139  Mass.  426,  52  Am. 
Rep.  716.  Tort.  To  abate  a  nuisance 
in  South  Bay  the  defendant's  city 
engineer,  with  authority  of  the  city 
council  and  board  of  health,  entered 
plaintiff's  land  and  built  a  dam  par- 
tially upon  it  without  his  consent. 
It  was  negligently  constructed,  and 
caused  plaintiff's  land  to  be  washed 
away.  Held :  Neither  the  city  coun- 
cil nor  the  board  of  health  has  au- 
thority to  perform  such  an  act  of 
permanent  possession  of  land  as  to 


erect  a  dam  on  it  without  the  own- 
er's consent  That  amounts  to  tak- 
ing by  eminent  domain,  and  there  is 
needed  authority  by.  general  or 
special  statute.  The  act  being  be- 
yond the  authority  of  the  city,  it 
cannot  be  liable.  The  fact  that  it 
acted  negligently  does  not  make  it 
legal,  or  the  city  liable.  Switzer  v. 
Harrisonburg,  104  Va.  533,  52  S.  E. 
174,  2  L.  R.  A.  (N.  S.)  910,  113 
Am.  St.  Rep.  1056,  7  Ann.  Cas.  519. 
Plaintiff  was  injured  by  defendant's 
negligence  in  operating  a  quarry 
outside  the  corporate  limits  for  the 
purpose  of  obtaining  material  for 
use  on  its  streets.  It  was  bound 
to  keep  its  streets  in  repair,  but 
had  no  authority  to  operate  a 
quarry.  Held:  Defendant  is  not 
liable.  Operating  a  quarry  is  not 
necessarily  or  fairly  implied  in  or 
incidental  to  the  powers  expressly 
granted.    See  also, 

California. —  Dunbar  v.  San  Fran- 
cisco, 1  Cal.  355. 

Colorado. —  Idaho  Springs  v.  Fil- 
teau,  10  Colo.  105,  14  Pac.  48. 

Georgia. —  Cooper  v.  Athens,  53 
Ga.  638 ;  Bartlett  v.  Columbus,  101 
Ga.  300,  28  S.  E.  599,  44  D.  R.  A. 
795;  Augusta  v.  Mackey,  113  Ga. 
64,  38  S.  E.  339;  Roughton  v.  At- 
lanta, 113  Ga.  948,  39  S.  E.  316; 
Langley  v.  Augusta,  118  Ga.  590, 
45  S.  E.  486. 

Illinois. —  Prince  v.  Quincy,  128 
111.  443,  21  N.  E.  768. 

Indiana. —  Shelby  County  v.  De- 
prez,  87  Ind.  509;  Deeds  v.  Rich- 
mond, 102  Ind.  372,  1  N.  E.  711. 

Iowa. —  Field  v.  Des  Moines,  39 
Iowa  575,  28  Am.  Rep.  46. 

Kentucky. —  Arnold  v.  Stanford, 
113  Ky.  852,  69  S.  W.  726 ;  Crosdale 
v.  Cynthiana,  21  Ky.  L.  R.  36,  50 
S.  W.  977. 

Maine. — Atwood  v.  Biddeford,  99 
Me.  78,  58  Atl.  417. 

Maryland. —  Cumberland  v.  Wil- 
son, 50  Md.  138. 
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to  deal  with,  some  branch  of  the  public  needs  does  not  carry 
with  it  by  implication  the  right  to  undertake  the  manage- 
ment of  the  independent  business  of  manufacturing  the 
necessary  supplies.  As  was  said  by  a  Massachusetts  judge, 
a  town  authorized  to  light  its-  streets  before  the  days  of 
gas  and  electricity  could  not,  on  the  strength  of  such 
authority,  send  out  ships  to  engage  in  the  whale  fishery  so 
as  to  bring  home  the  necessary  oil,  nor  can  it  now  on  no 
greater  pretext  erect  a  plant  for  manufacturing  gas  or 
electricity.76  Then  sometimes  the  statute  which  grants  it 
a  particular  power  forbids  the  exercise  of  the  power  in,  or 
except  in,  a  specified  way.  If  the  governing  powers  of  a 
municipal  corporation  disregard  this  prohibition  the  cor- 
poration cannot  be  held  liable.77  This  last  rule  is  not  how- 
ever to  be  .applied  so  strictly  as  to  enable  a  municipality 
which  has  erected  a  public  work  in  pursuance  of  statutory 
authority  to  escape  liability  for  negligent  maintenance  by 
reason  of  merely  formal  defects  in  the  proceedings  by 
which  it  undertook  the  work,  which  do  not  impeach  its 
right  to  have  undertaken  it.78 


Minnesota. —  Boye  v.  Albert  Lea, 
74  Minn.  230,  76  N.  W.  1131. 

Missouri. —  Hunt  v.  Boonville,  65 
Mo.  620,  27  Am.  Rep.  299;  Stealey 
v.  Kansas  City,  179  Mo.  400,  78 
S.  W.  599. 

New  Hampshire.—  Conner  v.  Man- 
chester, 73  N.  H.   233,   60  Atl.  436. 

New  Torlc. —  O'Donnell  v.  Syra- 
cuse, 184  N.  T.  1,  76  N.  E.  738.  3 
L.  R.  A.  (N.  S.)  1053,  112  Am.  St. 
Rep.  558. 

North  Carolina. —  Barger  v.  Hick- 
ory,  130   N.   C.   550,   41    S.   E.   708. 

Pennsylvania. —  Betham  v.  Phila- 
delphia,   196   Pa.    302,    46   Atl.   448. 

Rhode  Island.— Donnelly  v.  Tripp, 
12  R.  I.  97. 

South  Dakota. — Wilson  v.  Mitch- 
ell, 17  S.  D.  515,  97  N.  W.  741,  65 
L.  R.  A.  158,  106  Am.  St.  Rep.  784. 

Utah. —  Royce  v.  Salt  Lake  City, 
15  Utah  401,  49  Pac.  290. 

Vermont. —  Saxe  v.  Burlington,  70 
Vt.  449,  41  Atl.  438. 

Virginia.—  Radford  v.  Clark,  113 
Va.  199,  73  S.  E.  571,  38  L.  R.  A. 
(N.  S.)  281. 


See  however  Stoddard  v.  Saratoga 
Springs,  127  N.  Y.  261,  265,  27  N.  E. 
1030,  in-  which  a  village  was  held 
liable  for  turning  sewage  upon  plaiu- 
tiff's  land,  although  the  sewer  ran 
in  part  through  private  land  and  the 
village  was  authorized  only  to  lay 
sewers  in  streets. 

76.  Field,  C.  J.,  in  Spaulding  v. 
Peabody,  153  Mass.  129,  26  N.  E. 
421,  10  L.  R.  A.  397. 

77.  Cuyler  v.  Rochester,  12  Wend. 
(N.  Y.)  165.  The  defendant  was1 
prohibited  by  its  charter  from  lay- 
ing out  any  street  so  as  to  run  over 
the  site  of  any  buidlng  the  cost  of 
removing  which  should  exceed  one 
hundred  dollars;  but  it  laid  out  a 
street  through  plaintiff's  property 
on  which  there  was  a  building 
which  could  not  be  moved  for  that 
sum.  Held:  The  provision  of  the 
charter  was  to  protect  the  taxpay- 
ers and  defendant  is  not  liable.  See 
also  Morrison  v.  Lawrence,  98  Mass. 
219. 

78.  Norton  v.  New  Bedford,  166 
Mass.  48.  43  N.  E.  1034. 
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If  the  governing  body  of  a  municipal  corporation  passes 
an  ordinance  or  other  vote  which  is  subsequently  held  to 
be  beyond  its  powers  and  void  the  corporation  is  not  liable 
either  for  passing  the  ordinance  or  vote  or  for  the  acts  of 
its  officers  in  attempting  to  enforce  it.79 

Refined  reasoning  might  carry  the  exemption  of  munici- 
pal corporations  from  liability  for  ultra  vires  acts  so  far  as 
to  deny  liability  in  any  action  of  tort,  for  no  corporation 
is  chartered  to  do  wrong  and  every  negligent  or  illegal 
act  is  necessarily  beyond  its  powers.  The  courts  however 
have  refused  to  reach  such  an  extreme  conclusion,  and  if 
the  undertaking  in  the  course  of  which  an  injury  occurs 
is  itself  within  the  general  scope  of  the  corporate  powers 
the  corporation,  assuming  that  no  other  defense  is  open  to 
it,  is  liable  even  if  the  undertaking  was  carried  out  in  a 
negligent  or  improper  manner.80  The  application  of  this 
doctrine  is  not  always  easy,  and  it  must  be  confessed  that 
it  is  impossible  to  reconcile  all  the  decisions  bearing  upon 
it  or  to  deduce  from  them  any  formula  other  than  a  mere 
statement  of  the  rule  that  will  aid  in  deciding  cases  that 
may  arise. 

79.  Chicago  v.  Turner,  80  111.  419.  Arkansas. —  Trammel  v.  Russell- 
Plaintiff  operated  a  slaughterhouse  ville,  34  Ark.  105,  36  Am.  Rep.  1. 
and  defendant  passed  an  ordinance  Kentucky. —  Hershberg  v.  Bar- 
giving  the  exclusive  right  of  con-  bourville,  142  Ky.  60,  133  S.  W.  985, 
ducting  a  slaughterhouse  in  the  34  L.  R.  A.  (N.  S.)  141. 
city  to  another  party,  and  defend-  Louisiana. — Harrison  v.  New  Or- 
ant's  employees  in  attempting  to  en-  leans,  33  La.  Ann.  222,  39  Am.  Rep. 
force  the  ordinance  interfered  with  272. 

plaintiff's  business.    The  ordinance  New  York. — Smith  v.  Rochester, 

was  beyond  the  powers  of  the  city  76  N.  Y.  506. 

council  and  void.     Held :     Defend-  Washington. — Simpson    v.    What- 

ant  is  not  liable  even  although  it  com,  33  Wash.  392,  74  Pac.  577,  63 

directly    commanded    the    perform-  L.  R.  A.  815,  99  Am.  St  Rep.  951. 

ance    of    the    acts    complained    of.  80.  Florida.—  Orlando    v.    Pragg, 

Pinkerton   v.    Randolph,   200   Mass.  31  Pla.  Ill,  12  So.  368,  19  L.  R.  A. 

24,  85  N.  E.  892.     Defendant  town  196,  34  Am.  St.  Rep.  17. 

passed  a  vote  laying  out  a  certain  Iowa.—  Stanley  v.  Davenport,  54 

street  as   a  pubic  way.     The   vote  Iowa  463,  37  Am.  Rep.  216. 

was  void  because  the  selectmen  had  Minnesota. — Boye  v.  Albert  Lea, 

failed  to  file  a  plan.     Held:     "It  74  Minn.  230,  76  N.  W.  1131. 

is  manifest  that  the  act  of  passing  Missouri.— Hunt  v.   Boonville,   65 

the  vote  was  not  a  trespass.    The  Mo.  620 ;  Dooley  v.  Kansas  City,  82 

vote  was  illegal.    *    *    *    The  vote  Mo.  444,  52  Am.  Rep.  380. 

being   void   the  inhabitants   of   the  Washington.— Wendel  v.  Spokane 

town  in  their  corporate  capacity  are  County,  27  Wash.  121,  67  Pac.  576, 

not  answerable."    See  also,  91  Am.  St.  Rep.  825. 
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With  regard  to  the  negligence  of  officers  and  agents  of  a 
municipal  corporation  while  engaged  in  a  function  which 
the  corporation  was  authorized  by  its  charter  to  under- 
take, there  is  little  to  be  said.  If  the  function  was  one  for 
negligence  in  the  management  of  which  a  municipal  cor- 
poration is  liable  in  actions  of  tort,  the  corporation  is 
responsible  for  the  acts  of  its  officers  and  agents  to  the 
same  extent  as  a  private  corporation.  If  a  person  injured 
by  the  negligent  act  of  another  seeks  to  hold  a  third  party 
responsible  for  the  injury,  the  burden  is  of  course  upon 
him  to  show  that  the  negligent  person  was  at  ;the  time  of 
the  injury  engaged  in  the  service  of  the  party  sought  to  be 
charged.81  A  municipal  corporation  is  not  responsible  for 
the  unlawful  or  negligent  acts  of  its  officers  though  done 
ostensibly  in  its  behalf  and  though  they  concern  a  subject 
matter  within  its  control;  it  must  further  be  made  to 
appear  that  the  acts  complained  of  were  either  expressly 
authorized  by  the  governing  body  of  the  corporation  or 
were  done  in  pursuance  of  a  general  authority  to  act  on 
its  behalf  upon  the  subject  to  which  they  relate;82  but  if 


81.  Thus  a  city  will  not  be  liable 
for  the  acts  of  one  purporting  to 
act  as  one  of  its  officials,  but  who 
has  never  been  duly  appointed,  or 
held  out  by  the  city  as  its  agent, 
and  so  has  no  authority  to  act  for 
the  city  in  any  capacity,  Rounds  v. 
Bangor,  46  Me.  541,  74  Am.  Dec. 
469,  or  of  a  duly  appointed  agent 
who  was  engaged  in  his  personal 
business  when  he  caused  the  injury 
complained  of,  Palmer  v.  St.  Al- 
bans, 60  Vt.  427,  13  Atl.  569,  6  Am. 
St  Rep.  125. 

82.  Thayer  v.  Boston,  19  Pick. 
(Mass.)  511,  31  Am.  Dec.  157.  "As 
a  general  rule  the  corporation  is 
not  responsible  for  the  unauthorized 
and  unlawful  acts  of  its  officers 
though  done  colore  officii;  it  must 
further  appear  that  they  were  ex- 
pressly authorized  to  do  the  acts, 
by  the  city  government  or  that  they 
were  done  bona  fide  in  pursuance  of 
a  general  authority  to  act  for  the 
city;  on  the  subject  to  which  they 
relate;  or  that  in  either  case,  the 
act  was  adopted  and  ratified  by  the 

85 


corporation."  Tyler  v.  Revere,  183 
Mass.  98,  66  N.  E.  597.  Plaintiff's 
land  was  injured  by  surface  water 
by  reason  of  acts  of  defendant's 
superintendent  of  streets  committed, 
it  was  admitted,  on  land  of  a  third 
person.  Held :  The  town  is  not 
liable  for  an  act  done  by  its  super- 
intendent of  streets  outside  the  lim- 
its of  the  highway.    See  also, 

California. —  Sievers  v.  San  Fran- 
cisco, 115  Cal.  648,  47  Pac.  687,  56 
Am.  St.  Rep.  153. 

Idaho.—  Doyle  v.  Sandpoint,  18 
Idaho  654,  112  Pae.  204,  32  L.  R.  A. 
(N.  S.)   34. 

Kansas.—  Kansas  City  v.  Brady, 
52  Kan.  297,  34  Pac.  884,  39  Am. 
St.  Rep.  349. 

Maime.—  Mitchell  v.  Rockland,  41 
Me.  363,  66  Am.  Dec.  252. 

Maryland. —  Cumberland  v.  Wil- 
son, 50  Md.  138. 

Massachusetts. — Perley  v.  George- 
town, 7  Gray  464;  Spring  v.  Hyde 
Park,  137  Mass.  554. 

Missouri. —  Rowland  v.  Gallatin, 
75  Mo.  134,  42  Am.  Rep.  395;  Bige- 
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this  be  made  to  appear  the  corporation  may  be  responsible 
provided  the  other  elements  of  liability  are  present.83 

A  municipal  corporation  may  make  itself  liable  for 
unauthorized  acts  of  its  officers  within  the  scope  of  its 
chartered  powers  and  which  it  might  have  directed  in 
advance,  by  subsequent  ratification;84  but  the  ratification 
to  be  of  any  effect  must  be  by  the  corporation  itself  or 
by   officers   duly   authorized.85    A  municipal   corporation 


low  v.  Springfield,  178  Mo.  App.  463, 
162  S.  W.  750. 

Oklahoma. — Wallace  v.  Norman,  9 
Okla.  339,  60  Pac.  168,  48  L.  R.  A. 
620. 

Pennsylvania. — Hicks  v.  Williams- 
port,  235  Pa.  509,  84  Atl.  435. 

Texas. —  San  Antonio  v.  White 
(Tex.  Civ.  App.),  57  S.  W.  858; 
affirmed,  94  Tex.  313,  60  S.  W.  426. 

Utah. —  Royce  v.  Salt  Lake  City, 
15  Utah  401,  49  Pac.  290. 

83.  United  States. —  Salt  Lake 
City  v.  Hollister,  118  U.S.  256,  30 
L.  ed.  176. 

Alabama. —  Barrett  v.  Mobile,  129 
Ala.  179,  30  So.  36,  87  Am.  St.  Rep. 
54. 

Florida. — Orlando  v.  Pragg,  31 
Pla.  Ill,  12  So.  368,  19  L.  R.  A.  196, 
34  Am.  St.  Rep.  17. 

Georgia. —  Langley  v.  Augusta, 
118  Ga.  590,  45  S.  E.  486,  98  Am. 
St.  Rep.  133. 

Illinois. —  Sings  v.  Joliet,  237  111. 
300,  86  N.  B.  663,  22  L.  R.  A.  (N.  S.) 
1128,  127  Am.  St.  Rep.  323. 

Massachusetts. —  Norton  v.  New 
Bedford,  166  Mass.  48,  43  N.  B.  1034. 

Missouri. —  Hunt  v.  Boonville,  65 
Mo.  620,  27  Am.  Rep.  299. 

84.  Iowa. —  Calwell  v.  Boone,  51 
Iowa  687,  33  Am.  Rep.  154. 

Kansas. —  Peters  v.  Lindsborg,  40 
Kan.  654,  20  Pac.  490. 

Louisiana. — McGary  v.  Lafayette, 
12  Rob.  668,  674,  4  La.  Ann.  440; 
Wilde  v.  New  Orleans,  12  La.  Ann. 
15. 

Massachusetts. — Thayer  v.  Boston, 
19  Pick.  511,  31  Am.  Dec.  157 ;  Dug- 
gan  v.  Peabody,  187  Mass.  349,  73 
N.  B.  206. 


Washington. —  Commercial  Elec- 
tric, etc.,  Co.  v.  Tacoma,  20  Wash. 
288,  55  Pac.  219,  72  Am.  St.  Rep. 
103. 

85.  Sceery  v.  Springfield,  112 
Mass.  512.  Tort.  A  street  was  laid 
out  over  plaintiff's  land,  necessitat- 
ing the  partial  removal  of  his  barn. 
Plaintiff  agreed  to  waive  all  dam- 
ages, the  mayor  agreeing  that  the 
city  would  repair  the  remaining  por- 
tion of  his  barn  in  a  good  and  work- 
manlike manner.  The  superintend- 
ent of  streets  in  constructing  the 
street  took  down  the  part  of  the 
barn  in  the  street  and  repaired  the 
remainder,  but  so  negligently  that 
it  fell,  injurying  property  of  plain- 
tiff within.  Held :  It  is  clear  that 
the  mayor  had  no  authority  to  bind 
the  city  by  such  a  contract,  and 
the  act  of  the  superintendent  of 
streets  is  not  a  ratification.  The 
acts  of  the  agent  are  presumed  to 
be  the  acts  of  the  corporation  only 
when  done  within  the  general  scope 
of  his  powers  and  in  relation  to  a 
subject  matter  and  in  a  place  where 
the  corporation  has  or  may  have 
had  a  legal  duty  to  perform.  Has- 
kell v.  New  Bedford,  108  Mass.  208. 
Tort,  for  removing  a  stake  on  land 
alleged  to  belong  to  plaintiff.  The 
stake  was  pulled  up  by  the  city 
marshal,  under  orders  from  the 
mayor,  and  the  mayor  and  the  city 
solicitor  signed  a  statement  that 
it  was  the  act  of  the  city,  claim- 
ing the  locality  to  be  a  public  street. 
Held:  An  admission  by  the  city 
solicitor  before  suit  does  not  bind 
the  city  without  further  proof  of 
authority  to  make  it.    Neither  the 


§  496         Liability  of  Municipal  Gobpobations.  1347 

cannot  make  itself  liable  by  ratifying  acts  already  com- 
mitted whicb  it  bad  no  power  to  authorize.88 

It  sbould  hardly  be  necessary  to  add  that  tbe  defense  of 
ultra  vires  is  independent  of  and  additional  to  such  other 
defenses  as  a  municipal  corporation  may  offer  —  the  non- 
application  of  respondeat  superior,  for  example  —  and 
that  the  act  complained  of  is  finally  held  to  be  intra  vires 
has  no  tendency,  to  dispose  of  the  other  defenses  and  does 
not  in  itself  establish  the  liabilty  of  the  municipal  corpo- 
ration; and  further  that  if  an  injurious  act  which  is  ultra 
vires  in  either  sense  constitutes  the  taking  or  damaging  of 
property  in  such  a  way  as  to  violate  the  constitutional 
rights  of  the  owner,  it  is  not  on  that  account  the  act  of 
the  municipal  corporation  on  behalf  of  which  the  individ- 
uals who  caused  the  injury  purported  to  perform  it. 

§  496.  Injury  by  the  Construction  and  Alteration  of  High- 
ways. 

Having  considered  the  principles  which  govern  munici- 
pal liability  in  tort  for  the  construction  of  public  improve- 
ments, the  application  of  these  principles  to  concrete  cases 
is  next  in  order.  Of  all  public  improvements  undertaken 
by  municipal  corporations,  the  most  numerous  and  import- 
ant are  highways. 

It  is  well  settled  that  a  municipal  corporation  to  which 
has  been  delegated  the  power  of  laying  out  highways  is 
not  liable  in  an  action  of  tort  for  not  constructing  a  neces- 

city  solicitor's  approval  of  the  may-  154 ;  Rounds  v.  Bangor,  46  Me,  541, 

or's  certificate  nor  the  acts  of  the  74  Am.  Dec.  469 ;  Buttrick  v.  Lowell, 

city  marshal  under  the  mayor's  or-  1  Allen    (Mass.)    172,   79  Am.   Dec. 

ders  could  have  any  greater  effect  721.    Ratification  need  not  however 

to  make   the   city    liable   than   the  be  by  ordinance,  but  is  a  question 

acts  of  the  mayor  himself.     A  mu-  of  fact  for  the  jury,  and  testimony 

nicipal  corporation  does  not  neces-  of    any    circumstances    tending    to 

sarily  ratify  the  unauthorized  act  prove  it  is  admissible  in  evidence, 

of  an  oflScer  or  agent  by  defending  Commercial,  etc.,  Power  Co.  v.  Ta- 

him  in  civil  or  criminal  proceedings  coma,  20  Wash.  288,  55  Pac.  219,  72 

brought  against  him  personally  on  Am.  St.  Rep.  103. 
account   thereof,    so   as   to    render  86.  Murray   v.   Omaha,   66  Nebr. 

itself  responsible  therefor.     Calwell  279,  92  N.  W.  299,  103  Am.  St.  Rep. 

v.  Boone,  51  Iowa  687,  33  Am.  Rep.  702. 
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sary  way,87  or  for  constructing  a  way  of  insufficient  width,88 
or  for  adopting  an  injudicious  plan  ;89  but  that  uncompen- 
sated encroachment  upon  land  not  taken  for  the  way  is 
usually  unauthorized  and  often  incapable  of  authoriza- 
tion.90 Construction  of  a  way  through  land  duly  taken 
does  not  however  create  liability  at  common  law  to  the 
owners  of  lands>  no  part  of  which  is  taken,  but  which  will 
be  adjacent  to  the  way  and  injuriously  affected  by  it.91 
If  however  a  municipal  corporation  lays  out  and  constructs 
a  street  through  private  land  without  proper  condemnation 
proceedings  and  without  making  compensation  to  the  owner 
it  will  be  liable  to  him  in  a  common  law  action,92  and  if 
the  construction  of  a  highway  causes  a  direct  invasion  of 
adjoining  land  by  turning  the  contents  of  a  lake  or  stream 
upon  it,  the  owner  may  recover  his  damages  at  common 
law.9S 

After  a  highway  has  been  duly  laid  out  it  often  becomes 
desirable  to  alter  or  improve  it,  and  in  controversies  aris- 
ing out  of  such  alterations  or  improvements  between  the 
owners  of  the  adjoining  land  and  the  municipality  main- 
taining the  way  it  is  well  to  analyze  their  exact  relations. 
Ordinarily  when  land  is  taken  for  a  public  way,  the  fee  is 
not  acquired  by  the  public,94  but  only  the  easement  of  travel 
with  all  kinds  of  vehicles  which  can  be  introduced  with  a 
reasonable  regard  for  the  safety  and  convenience  of  the 
public,  and  every  reasonable  means  of  transportation  or 
transmission  upon,  above  or  below  the  surface  of  the 
ground.95  The  fee  remains  in  the  original  owner,  who  is 
usually  also  the  owner  of  the  abutting  land.    When  the 

87.  Georgia. —  Collins  v.  Savan-  89.  Supra,  §  494.  As  to  liability 
nah,  77  Ga.  745.                                         for  negligently  and  unreasonably  de- 

iilinois. —  Joliet  v.  Verley,  35  111.  laying  the  construction  of  a  high- 

58 ;  Aurora  v.  Pulfer,  56  111.  270.  way  after  it  has  been  laid  out  see 

Kentucky. —  Henderson  v.   Sande-  supra,  §  420. 

fur,  11  Bush    550.  90.  Supra,  §§  113,  163. 

Michigan. — Bauman  v.  Detroit,  58  91.  Supra,  §  114. 

Mich.  444,  25  N.  W.  391.  92.  Fort  Wayne  v.  Hamilton,  132 

Nevada.—  McDonough  v.  Virginia  Ind.  487,  32  N.  E.  324,  32  Am.  St. 

City,  6  Nev.  90.  Rep.  263. 

New  York—  Martin  v.  Brooklyn,  1  93.  Wendel  v.  Spokane,  27  Wash. 

Hill  545;  Urquhart  v.  Ogdensburg,  121,  67  Pac.  576,  91  Am.   St.   Rep. 

91  N.  T.  67.  825. 

88.  Smith  v.  Wakefield,  105  Mass.  94.  Supra,  §  154. 
473;  Detroit  v.  Beckman,  34  Mich.  95.  Supra,  §  154. 
125,  22  Am.  Rep.  507. 
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way  is  laid  out,  in  addition  to  the  value  of  the  land  taken 
an  owner  is  constitutionally  entitled  to  compensation  for 
the  damage  to  his  remaining  land  that  will  result  from  the 
use  of  the  land  taken  as  a  highway.96  When  the  city  or 
town  maintaining  the  way  makes  an  alteration  or  improve- 
ment in  its  surface  or  elsewhere  for  the  benefit  of  the  pub- 
lic but  which  inflicts  injury  upon  the  abutter,  there  are 
several  considerations  upon  which  his  right  to  maintain 
an  action  of  tort  depends. 

First,  if  he  owns  the  fee  his  right  to  recover  for  injury 
to  his  land  within  the  limits  of  the  highway  depends 
entirely  whether  the  alteration  or  improvement  is  a  proper 
exercise  of  the  easement  previously  taken ;  if  it  is,  no  matter 
how  injurious  it  may  be  to  him,  he  is  not  entitled  to  com- 
pensation ;  if  it  is  not,  it  is  a  putting  to  use  of  his  property, 
the  imposition  of  an  additional  servitude  upon  it,  and  con- 
sequently a  taking  for  which  he  is  constitutionally  entitled 
to  compensation. 

Secondly,  he  may  have  the  right  to  recover  for  injury  to 
his  land  without  the  limits  of  the  highway,  if  the  damage 
inflicted  upon  it,  by  matter  turned  upon  it  or  otherwise,  is 
so  severe  as  to  constitute  a  taking  of  property  in  the  con- 
stitutional sense.  But  even  when  there  is  such  an  inva- 
sion or  injury  as  to  constitute  a  taking,  if  when  the  way 
was  laid  out  the  city  or  town  had  paid  the  owner  for  the 
right  to  inflict  such  injury,  he  is  not  entitled  to  be  paid 
again  when  the  damage  is  actually  inflicted. 

It  is  well  settled  that  when  a  highway  is  raised  or  low- 
ered in  grade  so  that  it  may  be  made  safer  or  more  conve- 
nient for  travel,  the  abutting  owner  is  not  entitled  to  com- 
pensation, both  because  the  injury  is  not  so  severe  as  to 
constitute  a  taking,  and  because  the  right  to  grade  the  way 
as  the  public  necessities  might  at  any  time  require  was 
taken  and  paid  for  when  the  way  was  laid  out.97  When 
however  the  constitution  of  the  state  requires  compensa- 
tion when  property  is  damaged,  and  no  statutory  remedy 
is  provided,  an  abutting  owner  may  recover  in  an  action  at 
common  law  for  damages  from  a  change  of  grade.98 

96.  Supra,  §  236.  98.  Supra,  §§  319,  490. 

97.  Supra,  §  162. 
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If  a  corporation  authorized  to  raise  the  grade  of  a  street 
in  a  specified  manner  exceeds  its  authority,  it  is  liable  to 
any  person  specially  damaged  in  an  action  of  tort." 
Moreover  if  injury  to  property  is  caused  by  the  corpora- 
tion acting  negligently  and  unskilfully  in  altering  the  grade 
of  a  public  way,  it  cannot  justify  under  legislative  author- 
ity, and  is  subject  to  an  action  of  tort.1    It  must  be 


99.  Hawks  v.  Charlemont,  107 
Mass.  414.  To  repair  a  wash-out  In 
a  road,  defendant's  officer  took 
stones  from  paintiff's  land.  Held: 
As  the  statute  provides  no  remedy 
for  this  the  town  is  liable  in  tort. 
Brewer  v.  Boston,  etc.,  Railroad  Co., 
113  Mass.  52.  Tort  for  raising  the 
grade  of  a  street.  Defendant  was 
authorized  to  raise  the  grade  a 
certain  height  but  it  raised  it 
higher.  Held :  For  all  damage  done 
to  the  plaintiff  within  the  limits  of 
defendant's  authority  the  only  rem- 
edy is  by  application  to  the  county 
commissioners.  But  for  anything 
done  in  excess  of  that  authority,  or 
unskilfully  or  negligently  done 
within  it,  to  the  special  injury  of 
the  plaintiff,  she  may  have  an  ac- 
tion of  tort.  So  also  a  city  is  liable 
for  the  damages  occasioned  to  pri- 
vate property  by  grading  a  street 
without  the  authority  of  an  order 
passed  by  the  city  council  in  the 
manner  provided  by  statute.  Dio- 
cese of  Iowa  v.  Anamosa,  76  Iowa 
538,  41  N.  W.  313,  2  L.  R.  A.  606. 

1.  Durango  v.  Duttrell,  18  Colo. 
123,  31  Pac.  853.  Action  for  dam- 
ages caused  by  street  excavation  in 
front  of  plaintiff's  premises.  "The 
complaint  shows  in  substance  that 
the  street  excavation  made  by  the 
defendant  city  in  front  of  plaintiff's 
lots  was  unlawful,  unnecessary  and 
not  a  reasonable  improvement ;  that 
the  work  of  excavating  was  per- 
formed in  a  careless  and  negligent 
manner."  Held:  Sufficient  to  cre- 
ate liability.  Creal  v.  Keokuk,  4 
Green  (Iowa)  47.  Action  for  in- 
jury to  property  by  raising  the 
grade  of  a  street.  Held :  Defend- 
ant is  not  liable.  "  If  in  the  at- 
tempt to  exercise  its  corporate 
rights  it  has   exceeded  the  power 


delegated,  or  exercised  what  it 
rightfully  possessed  in  an  imprudent 
and  unskilful  manner,  it  is  liable 
for  all  damages  which  have  been  oc- 
casioned by  such  assumed  or  im- 
proper exercise  of  power."  But  be- 
ing authorized  to  estabish  and  regu- 
late the  grade,  and  there  being  no 
allegation  of  negligence  it  is  not 
liable.  Hendershott  v.  Ottumwa,  46 
Iowa  658.  Defendant  in  raising  the 
grade  of  a  street  deposited  earth  in 
such  a  way  that  it  slid  over  upon 
plaintiff's  land.  Held:  Defendant 
is  liable.  "  If  in  making  changes  in 
the  natural  surface  of  streets  the 
city  is  negligent  in  construction,  so 
that  adjacent  lots  are  injured  by 
reason  of  such  negligence,  the  city 
is  liable  for  such  injury."  Louis- 
ville v.  Sauter,  149  Ky.  721,  149 
S.  W.  1029.  An  abutting  owner  is 
not  entitled  to  compensation  for 
consequential  damages  from  the 
original  establishment  of  the  grade 
of  a  highway,  but  is  entitled  to 
damages  for  negligent  construction. 
Callender  v.  Marsh,  1  Pick.  (Mass.) 
418.  A  surveyor  of  highways  is  not 
liable  in  tort  for  lowering  the  grade 
of  a  highway  in  front  of  plaintiff's 
house,  if  he  does  not  do  it  wantonly. 
He  is  justified  by  statute,  and,  as 
the  owner  is  supposed  to  be  com- 
pensated for  all  such  alterations 
when  the  way  is  laid  out,  there  is 
nothing  unconstitutional  in  the  stat- 
ute. Wegmann  v.  Jefferson,  61  Mo. 
55.  Action  against  a  city  for  injury 
to  property  by  negligent  grading  of 
its  streets.  Held :  "  Municipal  cor- 
porations, acting  under  authority 
conferred  by  the  legislature  to  make 
and  repair  or  to  grade,  level  and 
improve  streets,  if  they  exercise  rea- 
sonable care  and  skill  in  the  per- 
formance of  the  work,  are  not  an- 
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remembered  however  that  the  city  or  town  usually  has 
authority  to  decide  at  what  grade  its  streets  shall  be  con- 
structed and  it  is  not  open  to  the  abutters  to  have  its 
judgment  revised  in  a  civil  action  against  the  city  or  town. 
It  is  only  for  negligence  in  the  course  of  working  the 
way  to  the  designated  grade  and  thereby  inflicting  unneces- 
sary injury  that  the  abutter  may  recover  in  an  action  of 
tort. 

§  497.  Injury  by  Surface  Water. 

The  cases  relating  to  injury  to  land  by  surface  water, 
due  to  the  construction  or  alteration  of  highways,  appear 
at  first  to  be  in  certain  particulars  in  hopeless  conflict,  but 
a  careful  examination  will  disclose  the  apparent  conflict 
to  be  largely  due  to  a  difference  in  local  statutes  or  to  the 
existence  of  different  substantive  rights  in  the  various 
states.  At  the  common  law  an  owner  might  use  his  own 
land  as  he  pleased,  regardless  of  the  incidental  effects 
such  use  might  have  upon  the  flow  of  the  surface  water, 
and  if  it  was  thrown  back,  or  sent  along  in  increased  or 
decreased  quantities,  his  injured  neighbor  had  no  cause 

ewerable  to  the  adjoining  owner  for  Am.  Rep.  421.    A  city  is  liable  for 

consequential  damages  to  his  prem-  damages  to  buildings,  as  well  as  to 

ises.    But  if  the  injury  can  be  shown  the  land  itself,  when  by  its  negli- 

to  have  been   the  result  of  negli-  gent  manner  of  constructing  a  street 

gence  or  unskilfulness  of  the  city  below  the  level  of  the  surrounding 

or  its  employees  in  performing  the  land,  the  land  slides  into  the  street 

work,  then  an  action  will  lie."    Gil-  See    also    Brewer    v.    Boston,    etc., 

man  v.  Laconia,  55  N.  H.  130.    The  Railroad  Co.,  113  Mass.  52,  in  pre- 

owner  of  land  adjoining  a  highway  ceding  note,  and 

may  maintain  an  action  at  common  Florida: —  Dorman  v.  Jacksonville, 

law   against   the   town   to   recover  13  Fla.  538,  7  Am.  Rep.  253;  Gon- 

damage  caused  to  his  land  by  the  zalez  v.  Pensacola,  65  Fla.  241,  61 

fault  or  negligence  of  the  town  in  So.  503,  Ann.  Cas.  1915  C  1290. 

not   building   and   maintaining   the  North  Carolina. —  Meares  v.  Wil- 

road  in  a  reasonably  suitable  and  mington,  7  Ired.  L.  73,  49  Am.  Dec. 

proper    manner.      Lacour    v.    New  412;  Jones  v.  Henderson,  147  N.  C. 

York,  3  Duer  (N.  Y.)  406.    Defend-  120,  60  S.  E.  894. 

ant  in  grading  certain  streets  did  Oregon. —  Giaconi   v.   Astoria,   60 

different  parts  of  the  work  in  such  Ore.  12,  118  Pac.  180. 

order  of  time  as  to  cause  damage  Pennsylvania. — K ensington  v. 

to  plaintiff's  land.    Held :    In  prose-  Wood,  10  Pa.  93,  49  Am.  Dec.  582. 

cuting  the  work  defendant  is  bound  Rhode  Island. —  Sprague  v.  Tripp, 

to  see  that  it  is  done  in  a  proper  13  R.  I.  38,  43  Am.  Rep.  11. 

manner  and  is  liable  for  damages  Washington. —  Seattle  v.  Bugby,  2 

resulting  from  its  negligence.    Keat-  Wash.  Ter.  25,  3  Pac.  180. 
ing  v.  Cincinnati,  38  Ohio  St.  141,  43 
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of  action.8  At  the  civil  law,  which  in  this  particular  has  been 
adopted  in  several  of  the  American  states,  the  right  to 
affect  the  flow  of  the  surface  water  is  more  limited.3  Under 
neither  system  of  jurisprudence  has  the  owner  of  private 
land  the  right  to  gather  the  surface  water  in  artificial 
channels  and  turn  it  upon  his  neighbor's  land. 

Whatever  the  local  law  may  be  with  reference  to  private 
owners,  it  is  held  almost  everywhere  in  the  United  States 
that  a  town  is  not  liable  in  an  action  of  tort  merely  for 
failing  to  provide  sufficient  drains  to  earry  away  the  sur- 
face water  from  its  highways.4   So  also,  it  is  generally  held, 


2.  Gannon  v.  Hargadon,  10  Allen 
(Mass.)  106,  87  Am.  Dec.  625.  "  The 
right  of  an  owner  of  land  to  occupy 
and  Improve  it  in  such  manner  and 
for  such  purposes  as  he  may  see 
fit,  either  by  changing  the  surface, 
or  the  erection  of  buildings  or  other 
structures  thereon,  is  not  restricted 
or  modified  by  the  fact  that  his  own 
land  is  so  situated  with  reference 
to  that  of  adjoining  owners,  that  an 
alteration  in  the  mode  of  its  im- 
provement or  occupation  in  any  por- 
tion of  it  will  cause  water,  which 
may  accumulate  thereon  by  rains 
and  snows  falling  on  its  surface,  or 
flowing  on  to  it  over  the  surface 
of  adjacent  lots,  either  to  stand  in 
unusual  quantities  on  other  adja- 
cent lots,  or  pass  into  and  over  the 
game  in  greater  quantities  or  in 
other  directions  than  they  were  ac- 
customed to  flow."  This  rule,  ac- 
cording to  Gould  on  Waters,  sec- 
tion 265,  is  adopted  in  England, 
Massachusetts,  Maine,  Vermont, 
New  York,  New  Hampshire,  Rhode 
Island,  New  Jersey,  Michigan,  Min- 
nesota, Wisconsin,  Washington,  New 
Mexico  and  Texas. 

3.  According  to  the  civil  law  rule 
the  natural  flow  of  surface  water 
cannot  be  interfered  with,  except  to 
a  moderate  extent,  for  the  necessi- 
ties of  farming  and  the  like,  and 
the  rights  and  duties  rest  on  both 
lower  and  upper  proprietor.  This 
rule  is  favored  in  Alabama,  Cali- 
fornia. Illinois,  Kentucky,  Louisi- 
ana. Missouri,  North  Carolina,  Ohio, 
Pennsylvania  and  Tennessee.  See 
Gould  on  Waters,  §  266,  and  Hume 


v.  Des  Moines,  146  Iowa  624,  125 
N.  W.  846,  29  L.  R.  A.  (N.  S.)  126. 
4.  Barry  v.  Lowell,  8  Allen  (Mass.) 
127,  85  Am.  Dec.  690.  Tort,  for 
causing  surface  water  from  a  street 
to  flow  into  plaintiff's  cellar  by  neg- 
ligently allowing  a  cesspool  and 
sewer  to  become  obstructed.  Plain- 
tiff had  no  drain  connected  with  the 
sewer,  and  he  had  not  been  required 
so  to  connect.  Held :  It  is  a  gen- 
eral rule  that  no  action  lies  at  com- 
mon law  against  a  town  for  an 
injury  sustained  through  any  defect 
in  a  highway.  And  no  remedy  is 
given  by  statute  for  such  an  injury 
as  is  described  in  the  declaration. 
The  case  differs  from  one  where  the 
city  attempts  to  regulate  the  whole 
subject  of  drainage,  and  compels  all 
individuals  to  comply  with  its  or- 
dinances. Here  plaintiff  was  left 
to  himself,  and  might  have  repelled 
the  water.  No  action  lies  if  the 
city  intentionally  diverts  water 
upon  a  plaintiff's  land,  and  it  is 
obvious  that  no  greater  liability 
exists  if  it  negligently  fails  to  pre- 
vent the  same  injury.  Beals  v. 
Brookline,  174  Mass.  1,  54  N.  E.  339. 
"  In  the  language  of  the  older  books, 
surface  water  is  regarded  very 
largely  by  the  law  '  as  a  common 
enemy  which  every  proprietor  may 
fight  to  get  rid  of  as  best  he  may ; ' 
and  a  town  is  not  answerable  for 
'allowing'  surface  water  to  cross 
Its  highways  upon  adjoining  land." 
Alden  v.  Minneapolis,  24  Minn.  254. 
Plaintiff  graded  its  streets  through 
a  low  region  and  provided  some  sur- 
face drains,  but  during  a  heavy  rain 
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even  in  the  states  which  have  adopted  the  limited,  or  civil 
law,  view  of  the  relative  rights  of  adjoining  land-owners 


the  surface  water  flowed  over  the 
sidewalk  upon  plaintiff's  property. 
Held:  No  liability.  The  city  had 
the  right  to  fix  the  grades  of  the 
streets  and  it  was  under  no  obliga- 
tion to  conform  them  to  the  special 
necessities  and  requirements  of 
plaintiff's  abutting  property,  for  the 
purpose  of  draining  it,  or  prevent- 
ing the  accumuation  upon  it  of  mere 
surface  waters.  Imler  v.  Spring- 
field, 55  Mo.  119,  17  Am.  Rep.  645. 
Defendant  while  constructing  and 
grading  a  street  failed  to  keep  open 
gutters  and  drains  along  the  sides 
of  the  street  so  that  surface  water 
was  caused  to  flow  from  the  street 
into  plaintiff's  lot.  Held:  There 
Is  no  duty  on  a  municipal  corpora- 
tion to  construct  gutters  to  keep 
the  surface  water  from  adjoining 
premises.  Stewart  v.  Clinton,  79 
Mo.  603.  Plaintiff  used  a  pipe  to 
drain  his  premises  into  the  street. 
Defendant  raised  the  grade  of  the 
street  and  constructed"  a  culvert  of 
insufficient  size  to  carry  off  the  sur- 
face water  so  that  it  flowed  from 
the  street  through  plaintiffs  pipe 
into  his  premises.  Held:  No  lia- 
bility. The  smallness  of  the  cul- 
vert was  only  a  defect  in  the  plan; 
moreover  the  injury  was  by  surface 
water  which  is  a  common  enemy 
against  which  any  proprietor  may 
fight.  Mills  v.  Brooklyn,  32  N.  Y. 
489.  When  surface  water  ceases 
to  be  absorbed  by  reason  of  the 
paving  and  grading  of  streets  the 
city  is  not  liable  for  failure  to  sup- 
ply means  for  carrying  it  off  or  for 
providing  a  drain  which  proves  to 
be  of  insufficient  size.  Lynch  v. 
New  York,  76  N.  Y.  60,  32  Am.  Rep. 
271.  Action  for  injury  to  property 
by  raising  the  grade  of  a  street  and 
neglecting  to  provide  means  of  carry- 
ing off  the  surface  water  by  em- 
bankments or  drains.  Held :  That 
the  defendants  did  not  owe  the 
plaintiff  such  protection  is  too  well 
settled  in  this  state  to  be  questioned 
or  to  require  further  discussion. 
That  there  was  a  sewer  in  the  street 
into  which  the  water  might  have 
been  drained  is  immaterial.     It  is 


settled  that  a  city  may  exercise  its 
discretion  subject  to  no  review  or 
question  in  any  court  whether  at 
any  particular  place  it  will  build 
a  sewer ;  and  what  waters  it  will 
conduct  into  an  existing  sewer  and 
what  drains  it  will  connect  there- 
with must  usually  for  the  same  rea- 
son also  be  within  its  discretion. 
Wakefield  v.  Newell,  12  R.  I.  75,  34 
Am.  Rep.  598.  Action  on  the  case 
for  injury  by  surface  water  from  a 
public  highway.  Held :  "  For  any- 
thing that  appears,  the  injury  to  the 
plaintiff  was  the  result  of  the  ordi- 
nary and  natural  flow  of  the  sur- 
face water  which  the  defendant 
would  be  under  no  obligation  to  con- 
fine in  gutters  or  sluiceways  for  the 
plaintiff's  protection,  or  of  such 
changes  near  at  hand  as  are  usually 
made  and  must  therefore  be  pre- 
sumed to  have  been  contemplated 
and  paid  for  in  the  layout."  See 
also, 

Alabama. —  Montgomery  v.  Gil- 
mer, 33  Ala.  116,  70  Am.  Dec.  562; 
Huntsville  v.  Ewing,  116  Ala.  576, 
22  So.  984. 

Colorado. —  Daniels  v.  Denver,  2 
Colo.  69 ;  Aicher  v.  Denver,  10  Colo. 
App.  413,  52  Pac.  86. 

Connecticut. —  Salzman  v.  New 
Haven,  81   Conn.   389,   71  Atl.   500, 

22  L.  R.  A.  (N.  S.)  333. 

Georgia. —  Americus  v.  Eldridge, 
64  Ga.  524,  37  Am.  Rep.  86. 

Indiana. — Weis  v.  Madison,  75 
Ind.  241,  39  Am.  Rep.  135. 

Iowa. —  Freburg  v.  Davenport,  63 
Iowa  119,  50  Am.  Rep.  737;  Knost- 
man,  etc.,  Furniture  Co.  v.  Daven- 
port, 99  Iowa  589,  68  N.  W.  887. 

Kentucky. —  Thomas  v.  Covington, 

23  Ky.  L.  R.  117,  62  S.  W.  721. 
Massachusetts. —  Hewett   v.   Can- 
ton, 182  Mass.  220,  65  N.  E.  42. 

Minnesota. — Dudley  v.  Buffalo,  73 
Minn.  347,  76  N.  W.  44. 

Pennsylvania. —  Young  v.  Leedom, 
67  Pa.  351. 

Wisconsin. —  Alien  v.  Chippewa 
Falls,  52  Wis.  530,  37  Am.  Rep.  748 ; 
Champion  v.  Crandon,  84  Wis.  405, 
54  N.  W.  775,  19  L.  R.  A.  856. 
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with  respect  to  surface  water,  that  a  city  or  town,  having 
authority  to  lay  out  and  alter  its  streets,  may  raise  a  street 
above  the  grade  of  the  surrounding  land,  even  if  the  street 
so  constructed  acts  as  a  dam  and  prevents  surface  water 
from  flowing  off  the  adjoining  land  as  it  had  been  wont  to 
do;  in  other  words,  under  such  circumstances  the  munici- 
pality is  under  no  obligation  to  construct  drains  or  cul- 
verts in  order  to  carry  away  the  water  thus  allowed  to 
accumulate  and  cannot  be  held  civilly  liable  for  failure  to 
do  so.5 


5.  Corcoran  v.  Benicia,  96  Cal.  1, 
30  Pac.  798,  31  Am.  Sit.  Rep.  171. 
Action  to  abate  a  'nuisance,  and  for 
damages.  Defendant  by  raising  the 
grade  of  a  street  prevented  the  flow 
of  surface  water  from  plaintiff's  lot. 
Held:  This  improvement  of  the 
street  was  made  in  accordance  with 
lawful  authority  unless  it  be  held 
that  the  backing  up  of  surface 
water  made  the  city  liable  in  dam- 
ages for  the  creation  of  a  nuisance 
in  the  shape  of  pools  of  water.  But 
the  nuisance  is  not  on  the  street, 
and  defendant  is  not  bound  to  raise 
the  grade  of  the  adjoining  lots. 
Lampe  v.  San  Francisco,  124  Cal. 
546,  57  Pac.  461,  1001.  Action  for 
damages  by  raising  the  grade  of  a 
street  and  preventing  the  surface 
water  from  flowing  off  plaintiff's 
land  as  it  had  been  wont  to  do. 
Held:  When  surface  water  has 
not  found  for  itself  a  definite  chan- 
nel, when  it  is  the  obligation  of  the 
city  crossing  it  with  a  street  to  pro- 
vide a  culvert,  or  it  is  not  caused 
to  accumulate  in  unusual  quantities 
and  turned  upon  private  lands  there 
is  no  liability  in  a  municipal  cor- 
poration for  damage  by  surface 
water  due  to  grading  a  street, 
Clark  v.  Wilmington,  5  Harr.  (Del.) 
243.  Action  for  injury  by  raising 
the  grade  of  a  street  causing  a  pond 
to  collect  on  adjacent  land  and 
flow  into  plaintiff's  cellar.  Held: 
"  The  collection  of  water  on  lots 
which  are  below  the  grades  of  new 
streets  is  inevitable,  and  excepting 
the  case  of  a  running  stream,  the 
city  would  have  no  power  and  is 
not  legally   bound   to   provide  for 


drawing  off  this  water.  *  *  *  A 
tunnel  to  draw  it  off  of  one  man's 
lot  would  only  put  it  on  another's. 
*  *  »  The  nuisance  is  not  on 
the  street  but  on  the  lot;  and  the 
remedy  is  by  raising  the  lot  to  a 
level  with  the  street  which  the  city 
is  not  bound  to  do.  The  corporation 
may  be  bound  to  dispose  of  water 
above  or  upon  the  city  grades,  by 
gutters  and  sewers,  but  it  is  not 
bound  to  drain  ponds  which  collect 
below  such  grades."  Gilfeather  v. 
Council  Bluffs,  69  Iowa  310,  28 
N.  W.  610.  "  One  of  the  objects  of 
an  established  grade  is  to  prescribe 
a  line  for  the  surface  of  the  streets 
which  shall  be  above  the  limit  of 
the  overflow  of  the  waters  found 
within  the  cities.  There  rests  upon 
them  no  obligation  to  raise  the  lots 
of  the  citizens  to  the  line  of  the 
grade  of  the  streets.  They  are 
therefore  not  charged  with  the  duty 
of  keeping  such  lots  free  from  over- 
flow water."  Atchison  v.  Challis, 
9  Kan.  603.  Plaintiff's  property  was 
injured  by  surface  water  which  did 
not  flow  off  his  and  adjacent  prem- 
ises by  reason  of  the  grading  of 
certain  streets  and  the  insufficiency 
of  the  culverts  and  the  closing  up 
of  an  existing  culvert.  Held:  A 
city  cannot  incur  liability  by  simply 
grading  a  street  so  as  to  stop  the 
passage  of  surface  water.  Whether 
it  will  construct  a  culvert  at  all  is 
in  its  discretion,  and  it  is  not  liable 
if  it  constructs  one  which  does  not 
carry  off  all  the  water,  or  if  having 
constructed  a  drain  it  subsequently 
abandons  it.    See  also, 
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It  frequently  happens  that  one  of  the  effects  of  raising 
the  grade  of  a  public  way,  especially  if  the  surface  of  the 
way  is  paved  or  otherwise  hardened  so  that  water  cannot 
readily  sink  into  it,  is  to  turn  the  water  accumulating  upon 
the  street  from  heavy  rains  or  from  melting  snow  upon 
the  adjacent  lands  in  greater  quantities  than  it  had  been 
accustomed  to  flow.  The  injury  resulting  therefrom  is 
however  one  which,  under  the  broader  or  common  law 
doctrine,  a  private  land-owner  might  cause  in  the  ordinary 
improvement  of  his  land  without  incurring  any  liability 
to  his  neighbor,  and  it  is  held  by  the  weight  of  authority 
that  a  municipal  corporation  which,  under  legislative 
authority,  raises  the  grade  and  improves  the  surface  of  one 
of  its  streets,  is  under  no  liability  for  failure  to  provide  a 
system  of  drainage  to  carry  off  the  surface  water  there- 
from, and  consequently  cannot  be  made  to  respond  in 
damages  for  the  injury  to  adjacent  land  from  the  increased 
flow  of  surface  water.6    In  some  of  the  states  however, 


District  of  Columbia. — Herring  v. 
District  of  Coumbia,  3  Mackey  572. 

Michigan. —  Hembling  v.  Big  Rap- 
Ids,  89  Mich.  1,  50  N.  W.  741. 

New  York. — Wilson  v.  New  York, 
1  Denio  595,  43  Am.  Dec.  719. 

West  Virginia. —  Jordan  v.  Ben- 
wood,  42  W.  Va.  312,  26  S.  E.  266, 
36  L.  R.  A.  519,  57  Am.  St.  Rep. 
859. 

Wisconsin. —  Hoyt  v.  Hudson,  27 
Wis.  656,  9  Am.  Rep.  473;  Waters 
v.  Bay  View,  61  Wis.  242,  21  N.  W. 
811 ;  Harp  v.  Baraboo,  101  Wis.  368, 
77  N.  W.  744. 

See  however  the  following  cases 
contra. 

Alabama. — Avondale  v.  McFar- 
land,  101  Ala.  381,  13  So.  504. 

Illinois. —  Aurora  v.  Reed,  57  111. 
29. 

Iowa. —  Ross  v.  Clinton,  46  Iowa 
606,  26  Am.  Rep.  169. 

Kentucky. —  Kemper  v.  Louisville, 
14  Bush  87. 

Louisiana. — Bowman  v.  New  Or- 
leans, 27  La.  Ann.  501. 

And  it  has  also  been  held  that  a 
city  may  be  liable  for  negligently 
allowing  culverts  under  its  streets 
for  carrying  off  surface  water  to  be- 
come choked  up  and  out  of  repair. 


California. —  Spangler  v.  San 
Francisco,  84  Cal.  12,  23  Pac.  1091, 
18  Am.  St.  Rep.  158. 

Georgia. —  Brunswick  v.  Tucker, 
103  Ga.  233,  29  S.  E.  701,  68  Am. 
St.  Rep.  92. 

Maryland. — Hitchins  v.  Frostburg, 
68  Md.  100,  11  Atl.  826,  6  Am.  St. 
Rep.  422. 

New  Hampshire. — Gilman  v.  Laco- 
nia,  55  N.  H.  130,  20  Am.  Rep.  175. 

New  York. — Rochester  White  Lead 
Co.  v.  Rochester,  3  N.  Y.  463,  53 
Am.  Dec.  316. 

It  has  also  been  held  that  a  mu- 
nicipal corporation  may  be  liable 
for  constructing  a  street  across  a 
ditch  or  channel  through  which  sur- 
face water  had  been  accustomed  to 
flow  without  providing  a  culvert  or 
other  means  for  such  water  to  es- 
cape. Evansville  v.  Decker,  84  Ind. 
325,  43  Am.  Rep.  86 ;  Hume  v.  Des 
Moines,  146  Iowa  624,  125  N.  W. 
846,  29  L.  R.  A.  (N.  S.)  126;  Bea- 
trice v.  Leary,  45  Nebr.  149,  63  N.  W. 
370,  50  Am.  St.  Rep.  546.  See  how- 
ever infra  §  497. 

6.  Roll  v.  Augusta,  34  Ga.  326. 
Action  on  the  case  for  causing 
streets  to  be  elevated  so  that  water 
was  caused  to  flow  upon  plaintiff's 
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premises  after  rains.  Held:  "If 
the  legislature  think  proper  to 
award  damages  under  such  circum- 
stances, let  them  say  so;  otherwise 
the  parties  who  suffer  are  without 
remedy."  Wheeler  v.  Worcester,  10 
■Allen  (Mass.)  591.  Tort,  for  ob- 
structing a  stream  by  the  surface 
wash  of  the  streets.  The  stream 
received  no  more  water  than  it 
would  naturally,  but  the  changed 
uses  caused  by  a  dense  population 
made  the  soil  of  the  numerous 
streets  carried  into  the  stream. 
Held:  This  would  be  damnum 
absque  injuria  by  a  private  owner. 
Moreover,  the  city  is  charged  with 
the  public  duty  of  constructing  and 
maintaining  the  streets,  in  such 
places  and  manner  as  the  public 
necessity  and  convenience  require. 
It  must  provide  for  and  dispose  of 
the  surface  water,  and  in  the  dis- 
charge of  this  duty  neither  the  city 
nor  its  agents  is  liable  in  tort.  In 
the  construction  of  streets,  high- 
ways, and  bridges  it  is  the  right 
of  the  public  to  take  private  prop- 
erty and  to  do  all  necessary  inci- 
dental damage  to  the  individual. 
The  laws  provide  for  compensation, 
but  it  must  be  had  in  the  manner 
pointed  out.  It  does  not  appear 
that  the  surface  wash  was  not  a 
necessary  consequence  of  the  con- 
struction of  the  streets,  or  that  they 
were  not  built  with  reasonable  skill. 
It  is  only  when  the  work  is  done  so 
as  to  cause  unnecessary  damage  by 
the  want  of  reasonable  care  and 
skill  that  the  right  of  eminent  do- 
main is  not  a  protection.  Collins 
v.  Waltham,  151  Mass.  196,  24  N.  B. 
327.  Tort.  Plaintiff  owned  land 
not  abutting  on  a  highway.  The 
grade  of  the  land  and  streets  had 
been  changed  so  that  surface  water 
poured  down  several  streets  and 
through  gutters  not  amounting  to 
artificial  channels  and  over  plain- 
tiff's land.  A  drain  in  the  street 
which  might  have  carried  away  this 
water  was  choked  up.  Held:  The 
city  is  not  liable.  A  private  land- 
owner would  not  be,  but  there  are 
other  defenses  peculiar  to  cities  and 
towns.  So  far,  as  it  appears,  the 
damage  was  incident  to  the  original 


laying  out  of  the  streets,  for  which 
plaintiff,  though  not  an  abutter, 
might  have  had  a  remedy  by  peti- 
tion then.  If  a  city  or  town  is  ever 
liable  to  a  landowner  for  diverting 
surface  water  and  causing  it  to  flow 
on  his  land  when  done  in  construct- 
ing or  repairing  a  highway,  there  is 
nothing  to  show  it  is  here,  to  take 
it  out  of  the  general  rule.  It  fol- 
lows that  the  city  was  under  no 
duty  to  keep  the  drain  open,  and  it 
does  not  appear  that  this  should  not 
have  been  done  by  highway  survey- 
ors, who  are  public  officers.  Wilson 
v.  New  York,  1  Denio  (N.  Y.)  595, 
43  Am.  Dec.  719.  Action  on  the  case 
for  raising  the  grade  of  certain 
streets  so  as  to  obstruct  the  flow  of 
surface  water  from  plaintiff's  prem- 
ises and  to  turn  surface  water  from 
the  streets  upon  them.  Held :  The 
corporation,  having  power  to  make 
the  streets  along  the  plaintiff's  land, 
and  not  having  transcended  its  au- 
thority in  what  was  done  is  not 
liable.  It  is  not  liable  for  not  mak- 
ing sewers  that  would  have  carried 
away  the  water;  for  the  law  has 
authorized  the  defendant  to  decide 
what  sewers  it  shall  build,  and  it 
will  not  permit  its  decision  to  be 
overhauled  in  a  civil  action.  Sad- 
lier  v.  New  York,  185  N.  Y.  408,  78 
N.  E.  272.  Bill  in  equity  to  restrain 
defendant  from  maintaining  the 
Brooklyn  Bridge  so  as  to  allow 
water,  splinters  and  debris  from  it 
to  fall  upon  plaintiff's  premises,  ex- 
cept on  condition  that  it  purchase 
and  pay  for  his  property.  Held: 
The  rules  relating  to  the  mainte- 
nance of  a  public  way  are  applicable 
to  this  bridge  and  there  is  no  lia- 
bility if  surface  water  more  or  less 
polluted  by  mud  and  refuse  runs 
upon  adjoining  land  unless  by  neg- 
ligence or  by  some  affirmative  act 
direct  injury  is  caused.  O'Donnell 
v.  White,  24  R.  I.  483,  53  Atl.  633. 
"  There  is  no  testimony  to  show 
that  the  city  of  Pawtucket  collected 
water  from  other  points  and  turned 
it  upon  plaintiff's  land.  For  the 
escape  of  the  natural  flow  of  sur- 
face water  from  a  highway  onto 
adjacent  land  no  action  will  lie." 
A  ruling  that  the  city  was  liable  for 
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and  especially  in  those  which  have  adopted  the  civil  law 
rule  in  respect  to  surface  waters,  it  is  held  that  a  munici- 
pal corporation  which,  in  grading  or  improving  its  streets 
makes  them  impervious  to  water  and  elevates  them  above 
the  surrounding  land,  is  bound,  as  a  part  of  its  scheme  of 
improvement,  to  supply  a  system  of  drainage  sufficient  to 
carry  off  the  water  which  may  be  ordinarily  expected  to 
accumulate  from  the  ordinary  rainfalls  of  the  neighbor- 
hood, so  that  it  will  not  injure  abutting  property,  and  the 
corporation  will  be  liable  for  injuries  resulting  from  its 
failure  so  to  do.T 


damage  caused  by  water  from  the 
street  that  flowed  upon  the  plain- 
tiff's land  by  reason  of  the  filling 
of  the  street  which  otherwise  would 
not  have  gone  there  was  incorrect. 
Commissioners  of  Kensington  v. 
Wood,  10  Pa.  93,  49  Am.  Dec.  582. 
Action  on  the  case  for  grading  and 
paving  a  public  street  so  that  sur- 
face water  flowed  upon  plaintiff's 
land.  Held:  Defendant  is  not 
liable,  except  for  want  of  skill  or 
negligence  in  the  performance  of 
the  act.  Kehrer  v.  Richmond,  81 
Va.  745.  Action  on  the  case  for 
raising  the  grade  of  a  street  in  front 
of  plaintiff's  premises  so  that, 
among  other  things,  rain  water 
found  easy  access  into  plaintiff's 
house  and  store.  Held:  For  this 
the  corporation  is  not  liable.  Sur- 
face water  is  a  common  enemy 
which  every  proprietor  may  fight  or 
get  rid  of  as  best  he  may,  provided 
it  is  not  collected  into  artificial  chan- 
nels and  turned  with  increased  force 
and  destructiveness  upon  the  ad- 
joining land.  Yeager  v.  Fairmont, 
43  W.  Va.  259,  27  S.  E.  234.  Ac- 
tion on  the  case  for  damage  to  prop- 
erty by  raising  the  grade  of  a  street. 
Held :  So  far  as  the  damage  com. 
plained  of  results  from  casting  sur- 
plus water  on  this  lot  which  ad- 
joined the  street  by  reason  of  rais- 
ing the  grade  of  the  street,  no  action 
accrues  to  the  plaintiffs  if  such 
grading  has  not  been  done  in  viola- 
tion of  the  charter  of  the  town,  the 
constitution  of  the  state,  or  some 
Statute  law.     See  also, 


Connecticut. —  Downs  v.  Ansonia, 
73  Conn.  33,  46  Atl.  243;  Sisson  v. 
Stonington,  73  Conn.  348,  47  Atl. 
662. 

Indiana. — Davis  v.  Crawfordsville, 
119  Ind.  1,  21  N.  B.  449;  Hirth  v. 
Indianapolis,  18  Ind.  App.  673,  48 
N.  E.  876. 

Iowa. —  Freburg  v.  Davenport,  63 
Iowa  119,  18  N.  W.  705,  50  Am.  Rep. 
737;  Morris  v.  Council  Bluffs,  67 
Iowa  343,  25  N.  W.  274,  56  Am.  Rep. 
343. 

Minnesota. —  Lee  v.  Minneapolis, 
22  Minn.  13. 

Missouri. —  Stewart  v.  Clinton,  79 
Mo.  603. 

Nebraska. —  Churchill  v.  Beethe, 
48  Nebr.  87,  66  N.  W.  992,  35  L.  R.  A. 
442. 

New  Hampshire. —  B  e  n  d  e  n  v . 
Nashua,  17  N.  H.  477. 

New  Jersey. —  Union  v.  Durkes,  38 
N.  J.  L.  21 ;  Miller  v.  Morristown, 
47  N.  J.  Eq.  62,  20  Atl.  61. 

New  TorTc. —  Watson  v.  Kingston, 
114  N.  Y.  88,  21  N.  E.  102. 

Virginia. — Miller  v.  Newport  News, 
101  Va.  432,  44  S.  E.  712. 

West  Virginia. —  Clay  v.  St.  Al- 
bans, 43  W.  Va.  539,  27  S.  E.  368. 

Wisconsin. —  Champion  v.  Cran- 
don,  84  Wis.  405,  54  N.  W.  775,  19 
L.  R.  A.  856. 

7.  Illinois. —  Aurora  v.  Reed,  57 
111.  29,  11  Am.  Rep.  1;  Dixon  v. 
Baker,  65  111.  518,  16  Am.  Rep. 
591;  Shawneetown  v.  Mason,  82  111. 
337,  25  Am.  Rep.  321. 

Kansas. —  Beard  v.  Kansas  City, 
96  Kan.  102,  150  Pac.  548 
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In  the  cases  in  which  a  city  or  town  is  held  to  be  free 
from  liability  from  causing  an  increased  amount  of  sur- 
face water  to  flow,  or  remain,  upon  land  adjoining  a  public 
way,  it  must  appear  that  the  work  was  done  in  a  reason- 
ably prudent  way  and  that  the  injury  was  the  necessary 
result  of  the  change  of  grade.  The  town  is  not  liable 
in  such  a  case  because  it  has  legally  acquired  the  right  to 
grade  its  streets  as  public  convenience  and  necessity 
require  regardless  of  the  incidental  effect  upon  adjacent 
land. 

Gathering  surface  water  from  a  highway  into  artificial 
channels  and  turning  it  in  a  body  upon  adjacent  land  is 
quite  a  different  matter  and  is  generally  considered  unau- 
thorized and  hence  tortious  even  if  it  does  not  actually 
constitute  a  "  taking  "  of  the  land  upon  which  it  is  turned.8 


Kentucky. — Louisville  v.  Knighton, 
30  Ky.  L.  Rep.  100  S.  W.  228,  8 
L.  R.  A.   (N.  S.)  478. 

West  Virginia. — Kunst  v.  West 
Grafton,  67  W.  Va.  20,  67  S.  E.  74, 
26  L.  R.  A.  (N.  S.)  1201. 

8.  Troy  v.  Coleman,  58  Ala.  570. 
Defendant  constructed  two  gutters 
along  the  street  and  two  culverts 
under  the  street  connected  with  the 
gutters  through  which  the  surface 
water  flowed  upon  paintiff  s  land. 
Held :  The  city  is  liable.  The  mu- 
nicipal authorities  have  not  as  in- 
cident to  their  control  over  streets 
the  power  to  intentionally  divert  the 
water  therefrom  by  artificial  means 
upon  the  property  of  the  adjoining 
owner.  Maguire  v.  Cartersville,  76 
Ga.  84.  A  declaration  alleging  that 
the  defendant  maintained  certain 
ditches  on  certain  streets,  and  cer- 
tain culverts,  underdrains,  bridges 
and  embankments  so  that  waters 
falling  upon  plaintiff's  lot  and  ad- 
jacent lands  were  dammed  up  and 
kept  plaintiff's  lot  overflowed  is  suf- 
ficient to  entitle  plaintiff  to  damages 
for  the  maintenance  of  the  nuisance. 
Nevins  v.  Peoria,  41  111.  502,  89  Am. 
Dec.  392.  The  defendant  in  the 
course  of  raising  the  grade  of  a 
street  turned  surface  water  upon 
plaintiff's  land.  Held:  Liable, 
without   regard   to   negligence.     A 


city  in  the  management  of  corpo- 
rate property  must  be  held  to  the 
same  responsibilities  that  attach  to 
individuals  for  injury  to  the  prop- 
erty of  others.  Evansville  v. 
Decker,  84  Ind.  325,  43  Am.  Rep. 
86.  Defendant  constructed  a  street 
across  a  ravine  through  which 
water  flowed  in  a  defined  channel 
after  every  heavy  rain.  The  cul- 
vert at  first  adequate  was  decreased 
in  size  and  the  water  in  the  ravine 
increased  by  other  surface  drains 
so  that  it  backed  up  and  flooded 
plaintiff's  premises.  Held :  A  city  is 
not  liable  for  injury  resulting  from 
surface  water  thrown  from  its 
streets  as  a  result  of  their  skilful 
and  proper  improvement,  but  is 
liable  for  injuries  proximately  re- 
sulting if  it  collects  the  water  in  a 
channel  and  pours  it  upon  another's 
land.  When  a  great  body  of  sur- 
face water  is  collected  in  a  drain 
and  conducted  near  to  or  upon  pri- 
vate property,  the  city  must  use 
ordinary  care  in  providing  means 
for  the  flow  of  the  stream  into  some 
natural  waterway.  Having  failed  to 
do  that  it  is  liable.  Ashley  v.  Port 
Huron,  35  Mich.  296,  24  Am.  Rep. 
552.  Action  for  damages  by  cut- 
ting a  sewer  in  such  a  manner  as 
to  collect  and  throw  large  quantities 
of  water  upon  plaintiff's  premises 
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which  would  not  otherwise  have 
flowed  upon  them.  Held :  It  being 
a  direct  trespass  defendant  is  liable. 
Rychlicki  v.  St.  Louis,  98  Mo.  497, 
11  S.  W.  1001,  4  L.  R.  A.  594,  14 
Am.  St.  Rep.  651.  Defendant  in 
opening  certain  streets  diverted  the 
surface  water  of  a  large  area  and 
by  drains  and  conduits  under  the 
roadbed  discharged  it  upon  plain- 
tiff's land,  ruining  it.  Held:  The 
defendant  may  grade  and  improve 
its  streets  and  is  not  liable  for  in- 
juries arising  from- the  incidental  in- 
terruption or  change  in  the  flow  of 
surface  water,  save  such  injuries 
as  may  arise  from  the  negligent 
doing  of  the  work.  So  too  the  de- 
fendant may  protect  its  streets  from 
water  that  accumulates  thereon,  and 
to  that  end  may  construct  drains, 
gutters,  culverts  and  conduits  and 
may  discharge  the  water  into  natu- 
ral drains ;  but  it  has  no  right  to 
discharge  the  water  thus  accumu- 
lated upon  adjacent  lands  In  a  body 
as  was  done  in  this  case.  Soule  v. 
Passaic,  47  N.  J.  Eq.  28,  20  Atl.  346, 
"  It  is  established  in  this  state  that 
the  mere  incidental  diversion  of  sur- 
face water  by  a  municipality  in 
grading  and  improving  its  streets, 
by  which  the  land  of  an  individual 
is  damaged  does  not  cause  an  in- 
jury for  which  redress  may  be  had. 
But  where  a  municipality  deliber- 
ately enters  upon  a  scheme  of  drain- 
age, in  pursuance  of  which  it  will 
collect  water  from  a  large  area,  and 
by  artificial  means  cast  it  upon  pri- 
vate property,  through  which  the 
land  from  which  the  water  is  to  be 
collected  would  not  otherwise  be 
drained,  it  threatens  a  wrong,  the 
commission  of  which  equity  may 
restrain  by  injunction."  Elliott  v. 
Oil  City,  129  Pa.  570,  18  Atl.  553. 
Action  on  the  case.  Plaintiff  owned 
premises  in  a  depression  crossed  by 
a  turnpike,  and  under  the  turnpike 
was  a  small  conduit  to  carry  off  the 
waste  water.  Defendant  constructed 
a  larger  conduit  and  plaintiff  was 
flooded.  Held :  For  the  natural  flow 
defendant  would  not  be  responsible ; 
but  the  jury  having  found  that  the 
flow  was  increased  by  its  acts,  it 
is  liable.    Pettigrew  v.  Evansville,  25 


Wis.  223,  3  Am.  Rep.  50.  Bill  to 
restrain  defendant  from  conducting 
water  upon  plaintiff's  land.  There 
was  standing  surface  water  on  both 
sides  of  a  street  which  had  no  out- 
let and  eventually  evaporated  each 
summer  and  defendant,  in  order  to 
properly  improve  its  streets  under- 
took to  conduct  it  by  means  of  a 
drain  and  empty  it  so  that  it  would 
flow  upon  plaintiff's  land.  Held :  A 
private  owner  could  not  do  this, 
and  it  was  unlawful  for  the  officers 
of  the  Village  to  attempt  it.  See 
also  to  the  same  effect, 

Alabama. —  Eufaula  v.  Simmons, 
86  Ala.  515,  6  So.  47. 

Illinois. — Young  v.  Maquon  Town- 
ship Highway  Commissioners,  134 
111.  569,  25  N.  E.  689 ;  Elser  v.  Gross 
Point,  223  111.  230,  79  N.  E.  27,  114 
Am.  St.  Rep.  326. 

Indiana. — Weis  v.  Madison,  75 
Ind.  241,  39  Am.  Rep.  135;  North 
Vernon  v.  Voegler,  89  Ind.  77 ; 
Princeton  v.  Gieske,  93  Ind.  102; 
Crawfordsville  v.  Bond,  96  Ind.  236 ; 
Davis  v.  Crawfordsville,  119  Ind.  1, 
21  N.  E.  449,  12  Am.  St.  Rep.  361 ; 
Patoka  v.  Hopkins,  131  Ind.  142,  30 
N.  E.  896 ;  Valparaiso  v.  Spaeth,  166 
Ind.  14,  76  N.  E.  514,  8  Ann.  Cas. 
1021;  Valparaiso  v.  Kyes,  30  Ind. 
App.  447,  66  N.  E.  175. 

Iowa. — Ross  v.  Clinton,  46  Iowa 
606,  26  Am.  Rep.  169';  Hoffman  v. 
Muscatine,  113  Iowa  332,  85  N.  W. 
17;  Baker  v.  Akron,  145  Iowa  485, 
122  N.  W.  926,  30  L.  R.  A.  (N.  S.) 
619. 

Maryland. —  Guest  v.  Church  Hill, 
90  Md.  689,  43  Atl.  882;  Cahill  v. 
Baltimore,  93  Md.  233,  48  Atl.  705. 

Michigan. —  McAskill  v.  Hancock, 
129  Mich.  74,  88  N.  W.  78,  55 
L.  R.  A.  738. 

Minnesota. —  O'Brien  v.  St.  Paul, 
25  Minn.  333,  33  Am.  Rep.  470; 
Blakely  Township  v.  Devine,  36 
Minn.  53,  29  N.  W.  342;  Pye  v. 
Mankato,  36  Minn.  373,  31  N.  W. 
863,  1  Am.  St.  Rep.  671;  Metzer  v. 
Crookston,  59  Minn.  244,  61  N.  W. 
21 ;  Sheehan  v.  Flynn,  59  Minn.  436, 
61  N.  W.  462,  26  L.  R.  A.  632. 

Missouri. —  Carson  v.  Springfield, 
53  Mo.  App.  289;  Cannon  v.  St. 
Joseph,  67  Mo.  App.  367;  Lewis  v. 
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The  only  exception  to  this  rule  is  found  in  a  few  states  in 
which  it  is  held  that,  when  a  public  highway  is  laid  out 
through  private  land,  the  compensation  which  the  owners 
of  the  land  are  entitled  to  receive  includes  the  damage  that 
will  result  from  the  turning  of  surface  water  from  the 
way  upon  the  adjoining  land  in  order  to  keep  the  way  safe 
and  convenient  for  travel,  whether  the  water  is  so  turned 
by  artificial  channels  or  otherwise.9    In  other  words,  the 


Springfield,  142  Mo.  App.  84,  125 
S.  W.  824 ;  Sandy  v.  St.  Joseph,  142 
Mo.  App.  330,  126  S.  W.  989. 

Nebraska. —  Andrews  v.  Steele 
City,  2  Nebr.  Unoff.  676,  89  N.  W. 
739. 

New  Jersey.  —  West  Orange  v. 
Field,  37  N.  J.  Eq.  600,  45  Am.  Rep. 
670;  Kehoe  v.  Kntherford,  74 
N.  J.  L.  659,  65  Atl.  1047,  122  Am. 
St.  Rep.  411. 

New  YorTc. —  Seifert  v.  Brooklyn, 
101  N.  Y.  136,  4  N.  E.  321,  54  Am. 
Rep.  664;  Carll  v.  Northport,  11 
App.  Div.  120,  42  N.  T.  Supp.  576. 

Pennsylvania.  —  Huddleston  v. 
West  Bellevue,  111  Pa.  110,  2  Atl. 
200 ;  Weir  v.  Plymouth,  148  Pa.  566, 
24  Atl.  94 ;  Bohan  v.  Avoca,  154  Pa. 
404,  26  Atl.  604. 

Rhode  Island. —  Inman  v.  Tripp, 
11  R.  I.  520,  23  Am.  Rep.  520 ;  John- 
son v.  White,  26  R.  I.  207,  58  Atl. 
658,  65  L.  R.  A.  250. 

Texas. —  Houston  v.  Richardson, 
42  Tex.  Civ.  App.  147,  94  S.  W.  454. 

Vermont.  —  Whipple  v.  Pair 
Haven,  63  Vt.  221,  21  Atl.  533. 

West  Virginia. — Gillison.  v.  Char- 
leston, 16  W.  Va.  285,  37  Am.  Rep. 
777 ;  Jordan  v.  Benwood,  42  W.  Va. 
312,  26  S.  E.  266,  36  L.  R.  A.  519, 
57  Am.  St.  Rep.  859 ;  Kunst  v.  West, 
Grafton,  67  W.  Va.  20,  67  S.  E.  74, 
26  L.  R.  A.   (N.  S.)  1201. 

In  such  cases  it  can  •make  no 
difference  whether  the  injury  is 
caused  intentionally  or  negligently; 
whether  a  drain  is  turned  directly 
upon  adjoining  land,  or  a  ditch  ordi- 
narily sufficient  to  carry  off  the 
water  to  a  proper  place  of  disposal 
is  negligently  allowed  to  become 
stopped  up,  so  that  the  water  is 
turned  upon  the  nearest  land.    Clay 


v.  St.  Albans,  43  W.  Va.  539,  27 
S.  E.  368,  63  Am.  St.  Rep.  883;  or 
proves  to  be  of  unsufficient  capacity 
and  its  contents  overflow  upon  pri- 
vate land  which  they  would  not 
have  reached  if  the  drain  or  chan- 
nel had  not  been  constructed  at  all. 
Tate  v.  St.  Paul,  56  Minn.  527,' 58 
N.  W.  158,  45  Am.  St.  Rep.  501.  In 
such  a  case,  that  the  season  In 
which  the  injury  occurred  was  un- 
usually wet  would  not  absolve  the 
municipality  from  liability  for  the 
injury.  Baker  v.  Akron,  145  Iowa 
485,  122  N.  W.  926,  30  L.  R.  A. 
(N.  S.)  619;  but  a  municipality  is 
not  liable  for  the  failure  of  its 
ditches  and  culverts  to  carry  off  an 
accumulation  of  waters  resulting 
from  a  cloud-burst  or  other  rain 
storm  of  unprecedented  and  extraor- 
dinary character.  Valparaiso  r. 
Spaeth,  166  Ind.  14,  76  N.  E.  514, 
8  Ann.  Cas.  1021 ;  Allen  v.  Chippewa 
Palls,  52  Wis.  430,  9  N.  W.  284,  38 
Am.  Rep.  748.  So,  also,  a  municipal 
corporation  is  not  liable  for  con- 
structing drains  or  other  artificial 
channels  which  carry  accumulated 
surface  water  upon  lands  to  which 
it  naturally  flowed,  and  in  no 
greater  quantity  or  volume  than  it 
had  previously  come  by  natural 
causes.  St.  Paul,  etc.,  R.  R.  Co.  v. 
Duluth,  56  Minn.  494,  58  N.  W.  159, 
23  L.  R.  A.  88,  45  Am.  St.  Rep.  491. 
9.  Woodbury  v.  Beverly,  153 
Mass.  245,  26  N.  E.  851.  Petition 
for  assessment  of  damages ;  by  rais- 
ing the  grade  of  a  town  way  in  mak- 
ing repairs  thereon  (Surface  water 
was  made  to  flow  on  the  land  or  to 
remain  thereon,  rendering  it  wet, 
unhealthy  and  less  valuable.  Held : 
It  is  well  settled  that  tort  will  not 
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public  acquires  and  pays  for  the  right  to  turn  the  surface 
water  upon  adjoining  land  when  the  way  is  laid  out.  When 
the  right  is  actually  exercised  the  public  does  not  have  to 
pay  for  it  again,  and  consequently,  in  such  states,  a  city 
or  town  is  not  liable  for  turning  surface  water  from  its 
streets  upon  adjacent  land  by  means  of  artificial  channels.10 


lie  against  a  town  for  this,  nor 
would  it  lie  against  a  private  owner. 
But  the  statute  provides  a  remedy 
by  petition  "  when  an  owner  of 
land  *  *  *  sustains  damage  in 
his  property,"  and  it  is  clear  that 
petitioner  here  did  sustain  such 
damage. 

10.  Bronson  v.  Wallingford,  54 
Conn.  513,  9  Atl.  393.  Action  for 
grading  streets  and  constructing 
drains,  sewers  and  culverts  in  such 
a  manner  as  to  turn  surface  water 
upon  plaintiff's  land.  Held :  Towns 
must  turn  surface  water  from 
streets  upon  adjacent  land,  and  it 
is  only  where  wanton  or  unneces- 
sary damage  Is  done,  or  where  dam- 
age results  from  negligence,  that 
they  will  be  held  responsible.  De- 
f endant  is  not  accused  of  faulty  con- 
struction or  repair  of  the  highway, 
or  improperly  discharging  the  sur- 
face water  on  the  plaintiff's  prem- 
ises in  such  a  manner  as  to  expose 
her  unnecessarily  to  special  dam- 
age, or  of  direct  trespass  upon  her 
land,  and  is  not  liable.  Flagg  v. 
Worcester,  13  Gray  (Mass.)  601. 
Tort.  Plaintiff  owned  land  bound- 
ing on  a. public  street,  and  alleged 
that  the  city  by  neglecting  to  drain 
the  street  allowed  the  surface  water 
to  run  on  his  land,  and  also  built 
an  excavation,  accumulating  the 
surface  water  and  turning  it  by  a 
private  drain  on  his  land.  Held: 
As  to  the  first,  the  mere  diversion 
of  surface  water  by  changing  the 
surface  of  land  Is  not  a  tort.  So 
much  of  the  diversion  as  was  inci- 
dent to  the  construction  and  main- 
tenance of  the  way,  plaintiff  might 
have  received  compensation  for  by 
petition  when  the  way  was  located. 
As  to  the  second,  the  turning  of  sur- 
face water  from  the  highway  is 
obviously  a  public  necessity  to  keep 
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the  way  safe  for  travel,  and  all 
injurious  consequences  are  not  cause 
for  an  action  of  tort,  but  for  peti- 
tion. Turner  v.  Dartmouth,  13 
Allen  (Mass.)  291.  Tort.  Plaintiff 
owned  land  adjoining  a  highway. 
Defendant  placed  earth  on  the  road, 
raising  its  surface  and  changed  cer- 
tain water  bars,  causing  a  large 
quantity  of  surface  water  to  run 
on  plaintiff's  land.  Held :  It  is  set- 
tled that  within  the  limits  of  a  high- 
way the  town  may  construct  drains 
and  culverts,  and,  if  the  surface 
water,  after  flowing  in  them  for  a 
distance  turns  upon  the  land  of  an 
adjoining  proprietor,  no  action  lies. 
The  motives  of  the  officers  are  im- 
material. When  a  highway  Is  laid 
out  a  compensation  is  allowed  to  the 
proprietor  of  the  land  for  all  the 
damage  it  will  occasion  both  direct 
and  incidental.  When  It  exists  as 
an  ancient  way  the  adjoining  pro- 
prietors purchase  their  lands  sub- 
ject to  the  rights  of  the  public.  One 
of  these  rights  is  that  of  keeping 
the  travelled  path  free  from  surface 
water  In  such  manner  as  the  offi- 
cers of  the  town  think  proper. 
Franklin  v.  Fisk,  13  Allen  (Mass.) 
211.  Bill  in  equity  by  the  town  of 
Franklin  to  restrain  defendant  from 
obstructing  a  culvert.  Plaintiff  built 
a  stone  culvert  carrying  the  surface 
water  from  a  highway,  which 
reached  to  defendant's  boundary 
and  emptied  the  water  on  his  land. 
Defendant  made  a  dam  on  his  own 
land  which  stopped  up  the  culvert. 
Held :  The  public  easement  does 
not  extend  beyond  the  limits  of  the 
highway.  As  against  an  adjoining 
owner  of  the  fee  defendant  might 
build  a  structure  to  keep  out  the 
surface  water.  The  public  cannot 
restrain  him  any  more  than  if  they 
were  absolute  owners.     The  public 
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The  injury  for  which  the  owner  is  compensated  in  advance 
includes  however  only  the  surface  water  from  the  way 
then  laid  out  and  its  natural  feeders,  and  when  the  water 
from  a  whole  system  of  ways  is  gathered  together  and 
turned  upon  the  land  of  one  individual  it  is  an  act  for 
which  he  has  never  received  compensation  and  for  which 
he  is  entitled  to  recover  damages  in  an  ordinary  civil 
action.11 


may  raise  the  level  of  the  highway, 
even  if  it  causes  water  to  flow  on 
the  abutter's  land,  and  he  may  also 
raise  his  land  and  erect  structures 
on  it  up  to  the  very  line  of  the 
highway  without  affecting  the  rights 
of  the  public.  Bainard  v.  Newton, 
154  Mass.  255,  27  N.  E.  995.  Bill 
in  equity  to  enjoin  the  discharge  of 
water  collected  by  a  system  of  sur- 
face drainage  in  defendant's  streets 
into  a  brook  flowing  through  plain- 
tiff's land.  The  flow  of  the  stream 
was  slightly  and  occasionally  en- 
larged, within  its  capacity,  and  the 
water  was  polluted,  but  not  so  as 
to  amount  to  a  nuisance.  Held: 
This  damage  would  be  justified  by 
a  private  superior  riparian  owner. 
As  all  the  damage  was  the  neces- 
sary consequence  of  the  laying  out 
of  the  streets  and  ways  from  which 
the  surface  drainage  came,  if  the 
statutes  impose  a  greater  liability 
than  the  common  law,  the  only 
remedy  is  under  the  statute.  Hol- 
leran  v.  Boston,  176  Mass.  75,  57 
N.  E.  220.  Tort  for  constructing 
drains  and  catch-basins  for  the  pur. 
pose  of  aiding  in  removing  the  sur- 
face water  from  the  highway,  caus- 
ing a  brook  into  which  they  dis- 
charged to  overflow  plaintiff's  lands. 
Held :  "  It  is  well  settled  in  this 
commonwealth  that  if  a  town,  in 
the  performance  of  its  duty  to  keep 
a  highway  safe  and  convenient  for 
travel,  diverts  the  water  upon  the 
neighboring  land,  it  is  not  answer- 
able in  tort;  and  this  is  the  rule 
even  where  the  water  is  gathered 
into  artificial  channels  before  pass- 
ing from  the  highway,  or  where  it 
is  drained  into  a  water-course.  The 
remedy  is  under  the  statute."  Tyler 


v.  Revere,  183  Mass.  98,  66  N.  E. 
597.  Plaintiff's  land  on  the  north 
side  of  a  certain  street  and  not 
abutting  it  was  injured  by  surface 
water  which  had  collected  on  the 
south  side  of  the  street  from  the 
adjacent  land  and  the  street  itself, 
and  was  allowed  to  flow  from  plain- 
tiff's by  the  opening  of  an  old  cul- 
vert across  the  street  which  had 
previously  been  closed.  Held: 
Plaintiff  has  not  stated  sufficient 
facts  to  entitle  her  to  recover.  See 
also  Dupuis  v.  Fall  River,  223  Mass. 
73,  111  N.  E.  706,  and  Hembling  v. 
Big  Rapids,  89  Mich.  1,  50  N.  W. 
741.  It  is  generally  conceded  that' 
a  city  may  turn  surface  water  into 
a  running  watercourse  by  artificial 
channels,  to  the  damage  of  riparian 
properties,  without  liability  to  them. 
Baldwin  v.  Ohio  Township,  70  Kan. 
102,  78  Pac.  424,  67  L.  R.  A.  642, 
109  Aim.  St.  Rep.  414;  Cumberland 
v.  Willison,  50  Md.  138,  33  Am.  Rep. 
304;  Merrifield  v.  Worcester,  110 
Mass.  216,  14  Am.  Rep.  592 ;  Lakey 
Co.  v.  Kalamazoo,  138  Mich.  644, 
101  N.  W.  841,  67  L.  R.  A.  931,  110 
Am.  St.  Rep.  338. 

11.  Brayton  v.  Fall  River,  113 
Mass.  218,  18  Am.  Rep.  470.  Tort. 
Plaintiff  owned  land  and  a  wharf 
on  a  tidal  creek,  and  a  system  of 
sewers  discharged-  into  the  creek, 
and  gravel  and  sand  partly  filled  it 
up  in  front  of  plaintiff's  wharf, 
making  a  nuisainoe.  The  evidence 
was  conflicting  whether  this  was  a 
drainage  of  mere  surf  ace.  water,  but 
draining  four  times  the  amount  that 
would  naturally  drain  there,  or  a 
system  of  sewers.  Held:  If  mere 
surface  water,  it  went  so  far  beyond 
the  mere  diversion  of  surface  water 
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If  the  damage  from  surface  water  is  due  to  negligence 
in  construction,  the  town  is  liable  whether  the  water  is 
gathered  into  artificials  channels  or  not,12  and  there  is  a 


from  the  construction  or.  repair  of  a 
highway,  the  case  does  not  fall 
within  that  principle.  If  sewers, 
defendant  had  a  right  to  make  them 
and  discharge  them  into  the  sea. 
But  this  does  not  include  the  right 
to  create  a  nuisance,  publie  or  pri- 
vate. If  the  drains  are  so  built  or 
managed  as  to  create  a  public  nui- 
sance, defendants  are  indictable;  if 
a  private  nuisance  is  created,  they 
are  answerable  in  damages  to  the 
person  injured.  If  the  whole  creek 
were  blocked  up,  plaintiff  would 
have  no  action;  but,  the  injury 
being  to  his  wharf  principally,  there 
is  a  special  damage  and  private  nui- 
sance, and  action  lies.  Manning  v. 
Lowell,  130  Mass.  21.  Tort  Plain- 
tiff alleged  that  defendant,  by  con- 
structing an  elaborate  system  of 
open  paved  gutters,  caused  water  to 
pour  into  a  watercourse,  which  de- 
posited dirt  and  filth  on  his  land, 
and  had  thus  diverted  the  water 
from  its  natural  course  by  artificial 
channels.  The  gutters  led  into 
drains,  which  led  into  the  water- 
course. Held:  If  defendant  did 
nothing  but  dispose  of  the  surface 
water,  it  is  not  liable;  but,  if  by 
artificial  means  it  diverted  the 
water  from  its  natural  course  and 
accumulated  it  so  as  to  create  a 
private  nuisance  to  plaintiff,  he  may 
recover.  Westcott  v.  Boston,  186 
Mass.  540,  72  N.  E.  89.  When  a 
land-owner  is  injured  by  negligence 
in  the  construction  of  a  conduit 
built  not  only  to  carry  off  the  sur- 
face water  of  streets,  but  also  to 
drain  a  greater  amount  of  private 
land,  the  city  may  be  liable.  Daley 
v.  Watertown,  192  Mass.  116,  78 
N.  E.  143.  Tort.  Defendant  widened 
a  street  and  its  selectmen  decided 
to  turn  the  surface  water  into  Puf- 
fer's Pond,  although  its  natural  flow 
was  in  another  direction.  They  led 
a  drain  through  the  land  of  a  third 
party  with  his  license  to  the  pond, 
which  overflowed  upon  plaintiff's 
land.     Held:    This  was  more  than 


an  ordinary  disposition  of  surface 
water  from  a  street  and  the  town  is 
liable. 

12.  Dixon  v.  Baker,  65  111.  518. 
By  raising  the  grade  of  a  street  de- 
fendant caused  surface  water  to 
flow  upon  plaintiff's  land.  This 
flowage  might  have  been  prevented 
by  proper  drainage.  Held :  Defend- 
ant is  liable.  Cotes  v.  Davenport,  9 
Iowa  227.  Defendant  raised  the 
grade  of  a  street  in  front  of  plain- 
tiff's land  and  did  the  work  negli- 
gently, causing  unnecessary  dam- 
age to  plaintiff's  property  during  the 
time  the  work  was  being  done  by 
turning  surface  water  upon  it. 
Held :  Defendant  is  liable  for  such, 
injuries  as  result  from  its  negli- 
gence. (To  same  effect,  Templin  v. 
Iowa  City,  14  Iowa  59,  81  Am. 
Dec.  455;  Ellis  v.  Iowa  City,  29 
Iowa  229;  Damour  v.  Lyons  City, 
44  Iowa  276.)  Ross  v.  Clinton,  46 
Iowa  606,  26  Am.  Rep.  169.  Defend- 
ant in  raising  the  grade  of  a  street 
negligently  failed  to  provide  a  cul- 
vert, so  that  surface  water  did  not 
flow  off  of  plaintiff's  land.  Held: 
As  defendant  was  negligent  it  was 
liable  at  common  law.  Emery  v. 
Lowell,  104  Mass.  13.  Tort.  Plain- 
tiff built  a  private  drain  leading 
from  his  cellar  across  a  street.  De- 
fendant built  a  cesspool  in  the  street 
to  drain  off  the  surface  water,  and 
not  making  any  provision  for  the 
deposit  of  sediment,  and  not  clean- 
ing out  the  drain  when  requested  to, 
the  drain  became  choked  up.  Held : 
A  city  making  a  drain  through  the 
property  of  another  is  liable  in  tort, 
if  done  without  authority  of  law. 
A  city  voluntarily  accepting  a  sewer 
statute,  allowing  it  to  assess  the 
expense,  is  not  exempt  from  liabil- 
ity. No  action  lies  for  defect  or 
want  of  sufficiency  in  the  plan  of 
drainage  or  system,  but  for  negli- 
gence in  the  actual  construction  and 
in  the  duty  of  keeping  them  in  re- 
pair and  free  from  obstructions 
when  constructed  under  special  au- 
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thority,  action  lies.  No  action  of 
tort  lies  when  a  city  or  town  in  re- 
pairing highways  discharges  surface 
water  on  adjacent  land;  the  owner 
can  wall  off  or  have  a  remedy  by 
petition.  Applying  these  principles, 
plaintiff  has  no  remedy  for  the  dis- 
charge of  surface  water.  But  this 
was  a  structure  wholly  under 
ground,  manifestly  of  the  nature  of 
a  common  sewer.  If  plaintiff  can 
show  the  injury  was  caused  by  de- 
fendant's negligence  in  the  construc- 
tion or  in  not  keeping  it  free  from 
obstruction  he  can  recover.  Stanch- 
field  v.  Newton,  142  Mass.  110,  7 
N.  E.  703.  Tort  for  flooding  plain- 
tiff's land.  Defendant  by  drain 
diverted  surface  water  into  a  water- 
course, but  there  was  doubt  whether 
the  watercourse  abutted  plaintiff's 
land.  Court  ruled  that  unless  plain- 
tiff was  a  riparian  proprietor  he 
could  not  complain  if  defendant  di- 
verted surface  water  into  the  brook ; 
but,  if  defendant  improperly  con- 
structed the  drain  and  negligently 
maintained  it,  and  the  plaintiff  sus. 
tained  an  injury,  he  could  recover. 
Mere  surface  drainage  over  one 
tract  of  land  to  another  through  a 
ditch  does  not  constitute  a  water- 
course. Held:  Plaintiff  has  no 
ground  of  exception.  Allentown  v. 
Kramer,  73  Pa.  406.  Action  for  con- 
structing a  culvert  over  a  gutter  in 
a  certain  street  so  as  to  obstruct 
the  flow  of  water  and  turn  it  upon 
plaintiff's  land.  Held:  The  city 
had  the  right  to  grade,  regulate  and 
improve  its  streets;  but  would  be 
liable  for  constructing  the  culvert  in 
a  negligent  manner.     See  also, 

Alabama. —  Montgomery  v.  Gil- 
mer, 33  Ala.  116,  70  Am.  Dec.  562. 

California. —  Spangler  v.  San 
Francisco,  84  Cal.  12,  23  Pac,  109, 

18  Am.  St  Rep.  158. 

Delaware.  —  Benson  v.  Wilming- 
ton, 9  Houst  359,  32  Atl.  1047. 

Georgia. —  Hamilton  v.  Columbus, 
52  Ga.  435;  Brunswick  v.  Tucker, 
103  Ga.  233,  29  S.  E.  701,  68  Am. 
St.  Bep.  92. 

Iowa. — Wallace  v.  Muscatine,  4  G. 
Greene  373,  61  Am.  Dec.  131. 

Kentucky. —  McArthur  v.  Dayton, 

19  Ky.  L.  Rep.  882,  42  S.  W.  343. 


Maryland.  —  Hitchins  v.  Frost- 
burg,  68  Md.  100,  11  Atl.  826,  6  Am. 
St.  Rep.  422 ;  Frostburg  v.  Hitchins, 
70  Md.  56,  16  Atl.  380. 

Minnesota.  —  McClure  v.  Red 
Wing,  28  Minm.  186,  9  N.  W.  767. 

Nebraska.  —  Kearney  v.  Thoe- 
mason,  25  Nebr.  147,  41  N.  W.  115. 

New  Hampshire. —  Gilman  v.  La- 
conia,  55  N.  H.  130,  20  Am.  Rep. 
175 ;  Flanders  v.  Franklin,  70  N.  H. 
168,  47  Atl.  88. 

New  York.  — •  Rochester  White 
Lead  Co.  v.  Rochester,  3  N.  X.  463, 
53  Am.  Dee.  316. 

Virginia. —  Smith  v.  Alexander,  33 
Gratt.  208,  36  Am.  Rep.  788 ;  Powell 
v.  Wytheville,  95  Va.  73,  27  S.  E. 
805. 

Wisconsin.  —  Gilluly  v.  Madison, 
63  Wis.  518,  24  N.  W.  137,  53  Am. 
Rep.  299. 

When  however  the  injury  is  the 
result  of  the  failure  of  a  munici- 
pality to  continue  to  do  something 
which  it  is  under  no  obligation  to 
do  at  all,  it  cannot  be  liable, 
whether  its  failure  was  intentional 
or  negligent,  and  especially  when 
such  failure  was  due  to  the  inci- 
dental negligence  of  a  subordinate 
in  performing  a  governmental  or 
public  duty.  Consequently  if  a  city 
provides  drains  for  carrying  off  sur- 
face water  from  its  streets,  it  is  not 
liable  for  damages  resulting  from 
their  being  intentionally  closed,  or 
negligently  allowed  to  be  choked  up. 
Salzman  v.  New  Haven,  81  Conn. 
389,  71  Atl.  500,  22  L.  R.  A.  (N.  S.) 
333.  Mere  negligence  in  the  repair 
of  streets  and  gutters  so  that  sur- 
face water  is  allowed  to  pass  upon 
adjoining  property  creates  no  cause 
of  action  against  a  municipal  cor- 
poration. Kennison  v.  Beverly,  146 
Mass.  467,  16  N.  E.  278.  Tort  It 
appeared  that  surface  water  from 
streets  was  collected  by  drains  or 
gutters  by  the  sides  of  streets  into 
a  pit  or  catch-bain  in  a  street,  the 
outlet  of  which  was  choked,  and 
percolated  from  the  catch-basin  into 
plaintiff's  cellar  directly  opposite. 
Held:  "If  a  town  by  its  agents, 
or  if  the  highway  surveyors  of  a 
town,  in  constructing  or  repairing 
highways,  cause  the  surface  water 
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tendency  in  some  of  the  decisions  to  hold  that  when  the 
surface  drainage  of  a  large  area  is  brought  down  upon 
private  land  upon  which  it  would  not  have  naturally  flowed, 
by  reason  of  the  manner  in  which  certain  public  highways 
are  graded,  the  municipality  is  liable  even  though  the 
water  was  not  carried  in  artificial  channels.13 


to  flow  upon  the  land  of  an  adjoin- 
ing proprietor  there  is  no  remedy 
by  action.  The  owner  of  the  ad- 
joining land  may  protect  himself 
by  barriers,  and  in  some  cases  he 
has  a  remedy  by  statute.  There  is 
no  distinction  in  respect  to  legal 
liability  between  an  injury  to  land 
from  surface  water  collected  in  gut- 
ters and  catch-basins  which  are 
below  the  surface  of  the  adjoining 
land,  and  from  which  the  water 
percolates  through  the  soil,  and  an 
injury  from  surface  water  which, 
overflowing  the  gutters  and  catch- 
basins,  runs  over  the  adjoining  land, 
or  which  is  turned  directly  upon 
it."  Sanborn  v.  Enoeburg  Falls,  87 
Vt.  479,  89  Atl.  746.  A  town  is  not 
liable  for  damage  resulting  from 
surface  water  flowing  from  a  high- 
way upon  adjacent  land  by  reason 
of  the  fact  that  a  catch-basin  was 
negligently  allowed  to  become 
choked.  Such  negligence  was  the 
act  of  public  officers  for  which  the 
town  is  not  responsible. 

13.  Stanford  v.  San  Francisco, 
111  Cal.  198,  43  Pac.  605.  Defend- 
ant paved  a  street  with  paving 
stones  so  that  the  surface  water 
which  had  previously  sunk  into  the 
soil  of  the  street  ran  off  upon  plain- 
tiff's land,  including  all  the  water 
which  fell  on  the  street  up  to  the 
next  cross  street.  Held :  Defendant 
is  liable.  It  is  not  bound  to  pro- 
vide drains  for  surface  water  except 
when,  as  here,  the  necessity  for  the 
drains  was  created  by  the  city  itself. 
Cromer  v.  Logansport,  38  Ind.  App. 
661.  Defendant  graded  and  paved 
its  streets  in  such  a  manner  that 
large  quantities  of  surface  water 
collected  at  a  corner  near  plaintiff's 
land  and  there  being  no  outlet  for 
it,  flowed  upon  plaintiff's  land. 
Held:     As   to   the   liability   of   the 


city  for  damages  arising  from  its 
failure  to  provide  an  outlet  for  the 
surface  water  accumulated  through 
its  street  improvements  from  a  large 
extent  of  territory  and  brought  to 
one  locality,  to  which  without  such 
improvements  it  would  not  have 
come,  there  can  be  no  doubt.  Field 
v.  West  Orange,  36  N.  J.  L.  118. 
Bill  for  injunction  to  restrain  de- 
fendant from  discharging  the  drain- 
age of  certain  streets  upon  plain- 
tiff's land.  Held :  Assuming  that 
the  injury  was  caused  by  the  altera- 
tion of  the  grade,  or  in  the  regula- 
tion of  the  streets,  it  is  quite  clear 
that  the  defendants  have  no  right 
to  collect  the  water  from  the  streets 
in  a  body  and  discharge  it  upon 
plaintiff's  land  to  his  damage,  or  in 
the  private  drain  running  through 
it,  or  on  property  adjacent  to  his, 
to  the  injury  of  his  property. 
Byrnes  v.  Cohoes,  67  N.  Y.  204. 
Defendant  made  a  gutter  and  curb 
in  the  street  upon  which  plaintiff's 
lot  abutted  and  conducted  the  water 
of  the  fourth  ward  of  the  city  down 
that  street;  the  curb  and  gutter 
ended  opposite  plaintiff's  lot,  and 
before  the  curbing  was  made  there 
was  a  natural  course  which  took 
the  water  another  way.  The  water 
came  down  the  gutter  and  poured 
directly  upon  plaintiff's  premises. 
Held:  Plaintiff  is  entitled  to  re- 
cover. Cases  to  the  effect  that  a 
municipal  corporation  is  not  liable 
for  an  omission  to  supply  drainage 
or  sewerage  do  not  apply  where  the 
necessity  for  the  drainage  or  outlet 
is  caused  by  the  act  of  the  corpo- 
ration itself.  Inman  v.  Tripp,  11 
E.  I.  520,  23  Am.  Rep.  520.  Action 
on  the  case  for  lowering  the  grade  of 
a  highway  and  thereby  permitting 
surface  water  which  had  gathered 
in  a  pond  to  flow  through  certain 


1366  The  Law  of  Eminent  Domain.  §  497 

It  should  be  remembered  that  whatever  exemption  a 
municipality  may  have  from  liability  for  dealing  with  sur- 
face water,  by  reason  of  its  legislative  authority  to  keep 
its  highways  safe  and  convenient  for  travel,  is  limited  to 
acts  done  for  that  purpose,  and  does  not  extend  to  the 
construction  of  conduits  confining  the  contents  of  a 
watercourse  or  draining  the  surface  water  from  private 
lands.  Such  conduits  are  more  properly  sewers,  and  a 
municipal  corporation  that  intentionally  or  negligently 
turns  their  contents  upon  private  lands  is  under  the  same 
liability  that  it  is  for  disposing  of  sewage  in  like  manner.14 

While  the  rules  of  law  laid  down  in  the  various  states 
in  actions  based  on  injury  to  land  by  the  acts  of  municipal 
corporations  in  affecting  the  flow  of  surface  water  in  the 
course  of  the  construction  or  alteration  of  highways  do  not 
seem  to  be  in  very  serious  conflict,  in  the  application  of  the 
rules  there  is  opportunity  for  a  considerable  divergence 
and  it  is  here  that  the  principal  conflict  of  authority  occurs. 
What  constitutes  an  artificial  channel,  for  example,  is  a 
flexible  subject,  and  a  court  which  was  inclined  to  subor- 
dinate the  rights  of  the  public  to  the  rights  of  private 
property  might  well  class  a  gully  or  a  gutter  as  an  artificial 
channel  when  the  defendant  happened  to  be  a  municipality,15 
or  charge  the  city  or  town  with  negligence  in  not  provid- 
ing against  the  injury,  regardless  of  the  rule  that  when 

streets  and  thence  upon  plaintiff's  Idaho  133,  117  Pac.  115,  36  L.  R.  A. 

land.     Held:     Defendant  Is  liable,  (N.  S.)   1158;  Westcott  v.  Boston, 

for  plaintiff  suffered  an  actual  in-  186  Mass.  540,  72  N.  E.  89;  Union 

vasion  of  his  land  which  the  stat-  v.  Durkes,  38  N.  J.  L.  21;  Noonan 

ute  should  not  be  construed  to  au-  v.   Albany,    79   N.   Y.   470,    35   Am. 

thorize,  and  in  fact  could  not  con-  Rep.  540. 

stitutionally.    The  statutory  remedy  15.  Thus  in  Kunst  v.  West  Graf- 

for  change  of  grade  is  not  exclusive.  ton,  67  W.  Va.  20i  67  S.  E.  74,  26 

The  acts  of  the  highway  commis-  L.  R.  A.  (N.  S.)  1201,  it  was  held 

sioners  in  lowering  the  grade  must  that   holes    in    a    street   in    which 

be  presumed  to  be  in  legal  effect  the  water  collects  and  because  of  the 

acts  of  the  city.    See  also,  Follman  porous  condition  of  the  soil  flows 

v.  Mankato,  45  Minn.  457,  48  N.  W.  upon  adjacent  land  constitute  arti- 

192;    Clark   v.    Rochester,    43    Hun  ficial  channels.     On  the  other  hand 

(N.  Y.)    271.     See  however  contra,  it  has  been  held  that  an  ordinary 

Phinizy    v.   Augusta,   47   Ga.    260;  street   gutter   is   not    an    artificial 

Davis  v.  Crawfordsville,  119  Ind.  1,  channel  within  the  meaning  of  the 

21  N.  E.  449 ;  Union  v.  Durkes,  38  rule.    Heth  v.  Fond  du  Lac,  63  Wis. 

N.  J.  L.  21.  228,  23  N.  W.  495,  53  Am.  Rep.  279. 
14.  Willson     v.     Boise    City,     20 
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there  is  no  duty  there  can  be  no  negligence  in  failing  to 
perform  it.16 

Many  courts  have  intimated  that  a  municipal  corpora- 
tion in  dealing  with  surface  water  on  or  about  its  high- 
ways stood  in  the  same  position  as  a  private  owner  of 
land,17  and  the  weight  of  authority  certainly  supports  the 
view  that  the  rights  of  a  municipality  are  the  same  as  the 
rights  of  a  private  owner  at  the  common  as  opposed  to 
the  civil  law.  It  must  however  be  remembered  that  in 
every  case  the  real  question  is  what  the  legislature  author- 
ized when  it  delegated  to  a  municipality  the  right  to  con- 
struct and  alter  its  highways,  and  the  true  reason  for  hold- 
ing a  municipal  corporation  liable  for  turning  surface 
water  from  its  highways  upon  adjacent  land  by  means  of 
artificial  channels  is  not  merely  that  a  private  owner  would 
be  liable  for  like  conduct,  but  that  it  is  not  an  act  fairly 
incidental  to  the  power  to  improve  public  ways,  that  it 
involves  the  direct  invasion  and  in  extreme  instances  the 
taking  of  private  property  and  consequently  that  the  legis- 
lature cannot  be  supposed  to  have  intended  to  authorize  it, 
unless,  as  in  some  jurisdictions,  compensation  for  such 
injury  was  provided  for  when  the  way  was  laid  out.  It  is 
only  by  such  reasoning  that  the  law  of  municipal  liability 
for  injuriously  affecting  the  flow  of  surface  waters  by  the 
construction  and  maintenance  of  highways  can  be  made  to 
harmonize  with  the  general  principles  of  municipal  liabil- 
ity in  tort. 

§  498.  Injury  by  the  Obstruction  of  Watercourses. 

A  city  or  town  is  not  liable  in  an  action  of  tort  if,  under 
proper  statutory  authority,  it  constructs  a  bridge,  with  or 
without  a  draw,  across  a  navigable  watercourse  and 
thereby  injuriously  affects  riparian  land  above  the  bridge 
by  making  it  less  easy  of  access  by  water-borne  commerce.18 

16.  See  for  example  the  cases  of  Railroad,  3  Cush.  (Mass.)  91.  "The 
liability  on  account  of  negligence,  public  have  a  right  to  regulate  the 
supra,  note  5.  use  of  public  navigable  waters  for 

17.  See  for  example  Nevins  v.  purposes  of  passage;  and  the  erec- 
Peoria,  41  111.  502,  89  Am.  Dec.  392 ;  tion  of  a  bridge  with  or  without  a 
Wallace  v.  Muscatine,  4  G.  Greene  draw,  by  authority  of  the  legisla- 
(Iowa)  373,  61  Am.  Dec.  131.  ture  is  the  regulation  of  a  public 

18.  Davidson  v.  Boston  &  Maine  right   and  not   the   deprivation   of 
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The  rule  is  the  same  whether  the  watercourse  is  public  or 
private;  in  either  case  no  private  right  is  interfered  with 
and  a  statute  authorizing  such  injury  but  providing  no 
compensation  is  constitutional. 

A  navigable  watercourse  is  a  public  highway  and,  under 
the  well-established  principle  that  general  authority  to 
lay  out  public  works  does  not  carry  the  right  to  take  prop- 
erty already  devoted  to  another  public  use/9  a  city  or  town 
having  only  general  authority*  to  lay  out  highways  may 
not  construct  them  across  navigable  waters.  A  highway 
bridge  constructed  across  a  navigable  watercourse  without 
special  legislative  sanction  is  an  illegal  obstruction  which 
any  citizen  may  lawfully  remove;20  but  no  individual  can 
maintain  an  action  against  the  corporation  creating  the 
obstruction  unless  he  can  show  special  damage  to  himself, 
just  as  an  individual  who  merely  shares  in  the  injury  to 
the  public  caused  by  the  obstruction  of  a  highway  on  land 
has  no  redress  in  damages.  Collision  with  an  illegal 
obstruction  is  clearly  special  damage;21  mere  inability  to 
use  the  stream  for  navigation  is  not  considered  special 
damage,  although  in  some  jurisdictions  one  who  is  so  situ- 
ated upon  the  stream  as  to  suffer  more  than  the  public 
generally  is  allowed  to  recover  in  a  private  action  against 
the  city  or  town.22 

any  private  right,  which  can  be  a  croachments,  and  any  citizen  having 
ground  for  damages.  So  far  there-  occasion  to  use  the  river  may  law- 
fore  as  the  railroad  erected  by  au-  fully  remove  the  bridge.  See  also 
thority  of   the   legislature  affected  supra,   §   365. 

the  right  of  petitioners  to  pass  and  21.  Missouri  River  Packet  Oo.  v. 

repass  to  and  from  their  lands  and  Hannibal,  etc.,  R.  R.  Oo.,  1  McCrary 

wharves  with  vessels,  it  was  a  mere  (U.    S.)    281,    2    Fed.    285;    Vessel 

regulation  of  a  public  -right  and  not  Owners'  Towing  Oo.  v.  Wilson,  11 

a    taking   of   private   property    for  C.  0.  A.  366,  63  Fed.  626;  Missouri 

public  use."    See  also  supra,  §§  140,  River  Packet  Co.  v.  Hannibal,  etc., 

323.  R.  R.  Co.,  79  Mo.  478. 

19.  Supra,  §  361.  22.  Blackwell  v.  Old  Colony  Rail- 

2o!  Arundel     v.     McOulloch,     10  road  Co.,  122  Mass.   1.     Tort,   for 

Mass.     70.     Trespass     for     cutting  "wrongfully,    unjustly   and   unlaw- 

down    a    bridge    over    a    navigable  fully "  constructing  a  bridge  across 

river.     The   bridge   had   been   laid  a  navigable  stream  below  plaintiff's 

out  as  a  highway  and  had  existed  wharf.    Held  (Gray,  C.  J.)  :    "The 

for  more  than  fifty  years.    Held :  A  direct  injury  alleged  is  to  the  navi- 

highway  cannot  be  legally  laid  out  gation  of  the  stream,  to  which  the 

over  navigable  waters  without  legis-  plaintiff  is  entitled  only  in  common 

lative  authority.    Public  rights  are  with    the   whole    public;    and   the 

not  destroyed  by  long  continued  en-  remedy  for  that  injury  is  by  indict- 
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Power  granted  by  the  legislature  to  lay  out  highways 
necessarily  includes  the  power  to  carry  such  ways  across 
unnavigable  watercourses,  subject  to  the  implied  condition 
that  sufficient  culverts  or  openings  in  the  bridges  shall  be 
constructed  so  that  the  water  will  pass  through  freely  and 
not  back  up  and  flood  the  riparian  lands  above  the  bridge 
during  freshets  that  may  ordinarily  be  expected,  unless 
the  authorized  work  can  be  done  in  no  other  way.23  If 
the  culverts  or  openings  are  negligently  or  unnecessarily 
left  too  small  or  otherwise  constructed  in  an  improper 
manner,  an  owner  of  land  flooded  in  consequence  may 
recover  his  damages  in  an  action  of  tort  from  the  city  or 
town  which  constructed  the  way.24 


ment  and  not  by  private  action. 
The  fact  that  the  plaintiff  alone 
now  navigates  the  stream,  or  "has  a 
wharf  thereon  at  which  he  carries 
on  business  only  shows  that  the 
present  consequential  damage  to 
him  may  be  greater  in  degree  than 
to  others,  but  does  not  show  that 
the  injury  is  different  in  kind,  or 
that  other  riparian  proprietors  may 
not  whenever  they  use  the  stream 
suffer  in  »the  same  way.  The  case 
has  no  analogy  to  those  in.  which 
an  obstruction  in  a  navigable  stream 
sets  back  the  water  upon  the  plain- 
tiff's land,  or  being  against  the 
front  of  his  land  entirely  cuts  off 
his  access -to  the  stream  and  thereby 
causes  a  direct  and  peculiar  injury 
to  his  estate."  Demurrer  sustained. 
See  also  supra,  §  323. 

23.  Bowe  v.  Granite  Bridge  Co., 
21  Pick.  (Mass.)  344.  Bill  for  in- 
junction. "An  individual  or  com- 
pany making  a  road,  pursuant  to  an 
authority  granted  by  law,  in  the 
absence  of  positive  enactment,  are 
bound,  in  constructing  their  road 
over  watercourses,  on  private  land, 
to  make  suitable  bridges,  culverts  or 
other  provision  for  carrying  off  the 
water  effectually,  that  if  in  doing 
so  they  are  under  the  necessity  of 
diverting  the  watercourse  in  some 
measure  from  its  natural  channel 
they  are  at  liberty  to  do  so,  making 
such  bridges,  culverts,  and  drains 
as  may  be  necessary  to  carry  off 


the  water,  and  they  are  bound  to 
keep  such  bridges  or  new  water- 
courses in  sufficient  repair.  *  *  * 
If,  after  all,  there  should  'happen  to 
be  private  property  so  situated  that 
some  damage  must  be  done  to  it 
which  cannot  be  obviated  by  reason- 
able precautions,  inasmuch  as  it  is 
expressly  authorized  by  the  legis- 
lature, in  the  exercise  of  eminent 
domain,  such  proprietor  must  be  left 
to  seek  his  compensation  in  the 
mode  provided  by  the  legislature." 

24.  Mootry  v.  DanbUry,  45  Conn. 
550,  29  Am.  Rep.  703.  Action  on  the 
case  for  constructing  a  bridge  across 
a  watercourse  with  an  opening 
much  narrower  than  the  bed  of  the 
stream  and  insufficient  for  the  flow 
of  water  causing  it  to  set  back  upon 
plaintiff's  land.  Held:  The  decla- 
ration clearly  charges  the  defend- 
ants with  negligence  and  unskilful- 
ness  in  the  construction  of  the 
bridge  and  contains  the  essential 
elements  of  a  good  cause  of  action. 
Ross  v.  Madison,  1  Ind.  281.  Plain- 
tiff's property  was  injured  by  water 
of  a  stream  blocked  by  an  unskil- 
fully constructed  culvert  under  a 
highway.  Held :  "  Municipal  cor- 
porations are  responsible  to  the 
same  extent  and  in  the  same  man- 
ner as  natural  persons  for  injuries 
occasioned  by  the  negligence  or  un- 
skilfulness  of  their  agents  in  the 
construction  of  works  for  the  bene- 
fit of  the   cities   and   towns  under 
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If  an  authorized  highway  could  not  be  constructed  in  a 
reasonable  manner  without  obstructing  the  flow  of  the 
water,  or  the  insufficient  openings  were  specifically  author- 
ized by  statute,  the  land-owner's  remedy  would  be  an  appli- 
cation for  damages  under  the  statute  and  not  an  action  of 


their  government."  Stone  v.  Au- 
gusta, 46  Me.  127.  The  county 
commissioners  laid  out  a  highway 
across  a  watercourse  and.  the  city 
erected  the  bridge  in  such  a  manner 
as  to  injure  plaintiff's  land.  Held: 
The  city  is  liable  if  negligent.  It 
was  an  act  devolved  upon  and  per- 
formed by  the  city  or  by  its  agent 
acting  under  the  supervision  of  the 
regularly  constituted  authorities  of 
the  city.  For  .such  acts  the  defend- 
ants are  to  be  governed  by  the  same 
rules  of  law  as  private  individuals. 
Lawrence  v.  Fairhaven,  5  Gray 
(Mass.)  110-  Tort,  by  a  riparian 
owner  above  a  certain  bridge  which 
defendant  town  built  over  the 
stream,  and,  by  agreement,  allowed  a 
third  party  to  obstruct  so  that  plain- 
tiff's land  was  flowed.  Held:  The 
question  whether  the  stream  was 
navigable  or  not  is  immaterial,  as 
plaintiff,  having  received  special 
damage,  can  recover  whether  it  was 
a  public  nuisance  or  not.  Defend- 
ant having  failed  to  supply  proper 
archways  or  openings  for  the  water 
to  pass  off,  it  is  liable  in  tort.  Perry 
v.  Worcester,  6  Gray  (Mass.)  544, 
66  Am.  Dec.  431.  Tort.  There  was 
a  wooden  bridge  and  highway  across 
a  certain  river,  but,  it  becoming  de- 
cayed and  unsafe,  defendant  built 
in  its  place  a  stone  bridge  with  a 
narrower  space  for  the  passage  of 
water,  the  effect  of  which  was  in 
seasons  of  freshet  to  throw  the 
water  back,  injuring  plaintiff's 
bridge.  This  narrowing  was  not 
necessary,  but  was  done  according 
to  the  plan  adopted  in  the  honest 
exercise  of  discretion.  Held :  Where 
damage  is  necessarily  done  to  prop- 
erty of  an  individual  under  public 
authority  and  for  public  use  and  is 
necessarily  incident  to  such  work, 
it  is  legal  and  not  a  tort,  but  if,  as 
here,  it  is  not  necessarily  incident 
to  the  accomplishment  of  the  public 


object,  but  only  to  the  improper  and 
unskilful  manner  of  doing  it  and 
without  a  just  regard  to  the  rights 
of  private  owners,  it  is  unlawful  and 
a  wrong,  and  an  action  of  tort  will 
lie.  Peters  v.  Fergus  Falls,  35 
Minn.  549,  29  N.  W.  586.  A  slough 
ran  through  plaintiff's  land  and 
thence  under  an  adequate  bridge. 
Defendant's  supervisor  and  road 
overseer  in  improving  the  highway 
diverted  additional  water  into  the 
slough  and  in  place  of  the  bridge 
built  two  small  box  culverts, 
whereby  plaintiff's  land  was  flooded. 
Held:  The  town  is  liable.  Roch- 
ester White  Dead  Co.  v.  Rochester, 
3  N.  Y.  463,  53  Am.  Dec  316.  In 
grading  a  highway  across  a  natural 
watercourse  defendant  constructed  a 
culvert,  planned  by  its  city  surveyor, 
which  was  of  insufficient  size,  built 
of  rough  stone  and  containing  two 
or  three  angles  calculated  to  impede 
the  flow  of  the  water.  It  was  found 
as  a  fact  that  on  account  of  the 
want  of  skill  in  construction  it  was 
insufficient.  It  set  back  the  water 
and  flooded  plaintiff's  premises. 
Held :  The  prosecution  of  the  work 
is  a  ministerial  duty  and  defendant 
is  liable  for  negligence.  Conrad  v. 
Ithaca,  16  N.  Y.  158.  Action  for 
injury  to  property  by  negligently 
constructing  a  bridge  with  an  arch 
of  insufficient  span.  Held :  "  In 
this  case  the  trustees  built  a  bridge, 
which  they  had  a  right  to  do ;  but 
in  doing  it  they  proceeded  negli- 
gently and  unskilfully  and  the 
plaintiff  suffered  an  injury  on  that 
account.  Considering  the  building 
of  the  bridge  a  corporate  act,  per- 
formed by  its  agents  and  servants, 
the  defendants  are  responsible  upon 
settled  principles."  See  also  Van 
Pelt  v.  Davenport,  42  Iowa  308,  20 
Am.  Rep.  622 ;  Goulden  v.  Seranton, 
121  Pa.  97,  15  Atl.  483,  6  Am.  St. 
Rep.    755;     Krug    v.     St.    Mary's 
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tort;25  if  the  statute  made  no  provision  for  such  damages 
he  would  be  without  remedy  unless  the  floodings  were  so 
severe  as  to  constitute  a  '•'  taking  "  of  his  land  and  thus 
to  render  the  statute  unconstitutional  and  no  justification.28 
If  the  openings  in  an  authorized  highway  bridge  are  large 
enough  for  freshets  that  may  be  reasonably  expected  to 
occur  the  city  or  town  is  not  liable  for  floodings  due  to  an 
extraordinary  rainfall,  for  in  constructing  its  highway 
in  a  skilful  manner  and  without  negligence  it  did  what  the 
legislature  authorized  and  consequently  committed  no  tor- 
tious act.27 

The  duty  to  construct  culverts  or  openings  under  high- 
ways exists  only  when  they  cross  natural  watercourses  or 
artificial  channels  in  which  private  individuals  have 
acquired  legal  rights.28    It  does  not  apply  to  mere  surface 


Borough,  152  Pa.  30,  25  Atl.  161, 
34  Am.  St  Rep.  616;  Powelson  v. 
Seattle,  87  Wash.  617,  152  Pac.  329. 
See  however  O'Donnell  v.  Syracuse, 
184  N.  Y.  1,  76  N.  E.  738,  3  L.  R.  A. 
(N.  S.)  1053,  112  Am.  St.  Rep.  558. 

25.  Perry  v.  Worcester,  6  Gray 
(Mass.)  544,  66  Am.  Dec.  431.  To 
maintain  an  action  of  tort  In  such 
a  case  instead  of  the  statutory  pro- 
ceedings, plaintiff  may  merely  show 
the  injury,  and  he  will  succeed  un- 
less defendant  can  show  that  it 
built  the  bridge  in  a  reasonable 
manner  and  did  not  cause  the  flood- 
ing by  negligence.  Mellen  v.  West- 
ern R.  R.  Co.,  4  Gray  (Mass.)  301. 

26.  As  to  what  constitutes  a  tak- 
ing in  such  a  case,  see  supra,  §  113. 

27.  Evansville  v.  Decker,  84  Ind. 
325,  43  Am.  Rep.  86.  Action  for 
injury  to  property  by  the  insuffi- 
ciency of  a  culvert  Held:  "Against 
extraordinary  and  unprecedented 
freshets  municipal  corporations  are 
not  bound  to  provide,  but  they  are 
bound  to  make  provision  for  such 
as  may  be  reasonably  expected  to 
occur,  even  though  their  occurrence 
be  at  irregular  and  wide  intervals 
of  time.  Ordinary  diligence  re- 
quires that  the  corporate  officers 
should  take  into  consideration  the 
past  history  of  the  watercourses 
and  make  reasonable  provision  for 


freshets  of  a  similar  character  to 
those  which  have  previously  oc- 
curred and  were  not  of  an  extraor- 
dinary character."     See  also, 

California.  —  Los  Angeles  Ceme- 
tery Association  v.  Los  Angeles,  103 
Cal.  461,  37  Pac.  375. 

Georgia. — Americus  v.  Eldridge, 
64  Ga.  524,  37  Am.  Rep.  89. 

Illinois. —  Keithsburg  v.  Simpson, 
70  111.  App.  467;  Peoria  v.  Adams, 
72  111.  App.  662. 

Indiana. —  Madison  v.  Ross,  3  Ind. 
230,  54  Am.  Dec.  481. 

Iowa. —  Damour  v.  Lyons  City,  44 
Iowa  276;  Tackaberry  County  v. 
Simmons  Warehouse  Co.,  152  N.  W. 
779. 

28.  Drew  v.  Westfield,  124  Mass. 
461.  Tort,  for  injuries  to  plaintiff's 
mill.  The  waters  of  a  stream  were 
discharged  through  an  artificial  cul- 
vert under  a  highway,  and  defend- 
ant in  repairing  the  highway  closed 
the  culvert  permanently,  and  an 
ordinary  freshet  as  a  result  carried 
away  plaintiff's  dam.  Held:  The 
culvert  was  an  artificial  and  not  a 
natural  watercourse,  and  it  does  not 
appear  that  the  plaintiff  had  ac- 
quired any  right  therein  by  prescrip- 
tion or  contract.  Without  evidence 
whether  the  closing  of  the  culvert 
was  a  proper  and  suitable  means 
of  repairing  the  highway  or  not, 
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water,29  or  to  the  overflow  water  of  a  stream  which  has 
left  its  channel,30  or  even,  it  is  held  in  some  jurisdictions, 
to  surface  water  flowing  during  wet  weather  in  a  denned 
channel,31  although  upon  this  point  there  are  authorities 
to  the  contrary.32  If  the  culvert  was  sufficient  when  the 
highway  was  built,  the  city  or  town  is  not  liable  if  third 
parties,  over  which  it  has  no  control,  increase  the  flow  of 


tort  will  not  He.  It  Is  unnecessary 
to  consider  whether  petition  would 
lie. 

29.  Supra,  §  496. 

30.  Morris  v.  Council  Bluffs,  67 
Iowa  343,  56  Am.  Rep.  343. 

31.  Dickinson  v.  Worcester,  7 
Allen  (Mass.)  19.  Tort,  for  negli- 
gently allowing  a  culvert  under  a 
street  to  become  obstructed,  prevent- 
ing a  small  stream  of  water  flowing 
from  plaintiff's  land  from  running 
through.  Held:  No  action  will  lie 
unless  there  was  a  permanent 
stream,  not  the  mere  accumulation 
of  rain  and  melted  snow  or  arti- 
ficial under-draining.  No  action  can 
be  maintained  for  changing  the 
course  or  obstructing  the  flow  of 
mere  surface  water  by  erections  on 
adjoining  land.  It  makes  no  differ- 
ence that  the  land  is  naturally  wet 
and  swampy.  Nor  can  plaintiff  gain 
a  right  to  the  flow  of  surface  water 
over  his  neighbor's  land  by  collect- 
ing it  in  drains  or  culverts  or  arti- 
.ficial  channels  unless  he  maintains 
them  for  a  length  of  time  sufficient 
to  acquire  an"  easement  by  adverse 
user.  He  cannot  by  his  own  act 
convert  a  flow  of  surface  water  into 
a  stream  with  all  the  legal  incidents 
of  a  natural  watercourse.  Hoyt  v. 
Hudson,  27  Wis.  656,  9  Am.  Rep. 
473.  Action  to  recover  damages 
resulting  from  the  construction  of 
a  highway  across  a  ravine,  dam- 
ming up  the  water  which  flowed 
through  it,  plaintiff  alleging  it  was 
a  watercourse.  Held:  There  must 
be  a  stream  usually  flowing  in  a 
particular  direction,  though  it  need 
not  flow  continually.  It  may  some- 
times be  dry.  It  must  flow  in  a 
definite  channel  having  a  bed,  sides 
or    banks,    and    usually    discharge 


itself  into  some  other  stream  or 
body  of  water.  It  must  be  some- 
thing more  than  a  mere  surface 
drainage  over  the  entire  face  of  a 
tract  of  land.  It  does  not  include 
the  water  flowing  in  hollows  and 
ravines.  Defendant  is  not  liable. 
See  also  Harp  v.  Baraboo,  101  Wis. 
368,  77  N.  W.  744. 

32.  Rose  v.  St  Charles,  49  Mo. 
509.  Action>  for  injury  to  land  by 
grading  streets  across  a  water- 
course. "  The  evidence  tended  to 
prove  that  a  living  stream  ran 
across  the  paintiff's  lot,  which  was 
dammed  up  by  the  improvement, 
though  it  varied  in  regard  to  the 
character  of  the  stream.  It  was 
however  clearly  shown  that  the 
water  ran  in  it  for  most  of  the 
year.  The  jury  it  seems  founded 
their  verdict  upon  the  fact  that  the 
stream  was  not  a  '  living '  one  which 
must  mean  a  permanent  one,  or  one 
constantly  running,  thus  holding  as 
matter  of  law  that  the  city  in  mak- 
ing its  improvements  had  a  right 
to  dam  up  any  watercourse,  and 
thereby  flood  the  lands  of  others, 
where  it  does  not  form  a  permanent 
stream.  In  this  view  of  tihe  law 
the  jury  was  mistaken."     See  also, 

California. —  Los  Angeles  Ceme- 
tery Association  v.  Los  Angeles,  103 
Cal.  461,  37  Pac.  375. 

Indiana. —  Evansville  v.  Decker, 
84  Ind.  325,  43  Am.  Rep.  86. 

Iowa. —  Hume  v.  Des  Moines,  146 
Iowa  624,  125  N.  W.  846,  29  L.  R.  A. 
(N.  S.)  126. 

Minnesota. — McClure  v.  Red  Wing, 
28  Minn.  186,  9  N.  W.  767. 

Nebraska. —  Beatrice  v.  Leary,  45 
Nebr.  149,  63  N.  W.  370,  50  Am.  St. 
Rep.  546. 
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the  water,  so  that  the  culvert  becomes  inadequate,  or  other- 
wise causes  injury  to  be  inflicted  upon  private  land.33  So 
also  a  municipal  corporation  is  not  liable  for  the  obstruc- 
tion of  a  watercourse  by  a  public  service  corporation  hav- 
ing a  franchise  from  the  municipal  authorities  to  erect  its 
structures  in  the  street.34 

§  499.  Injury  by  the  Construction  of  Sewers. 

Before  discussing  the  law  relating  to  sewers  it  is  well 
to  understand  what  is  meant  by  the  word.  A  sewer,  what- 
ever the  derivation  and  former  significance  of  the  term, 
may  now  be  said  to  be  a  pipe  used  for  the  drainage  of  pri- 
vate lands  and  for  the  carrying  off  of  waste  water  and 
foecal  matter  from  dwellings  and  other  structures,  and 
a  conduit  for  carrying  off  surface  water  from  highways 
is  not  to  be  considered  a  sewer,  although  a  pipe  used  for 
both  surface  water  and  sewage  has  all  the  attributes  of  a 
sewer  and  may  be  considered  one  in  law.35  The  distinction 
between  a  street  surface  water  conduit  and  a  sewer  is  often 
of  importance,  for  while  to  an  owner  who  has  had  no  deal- 
ings with  the  public  an  invasion  by  either  surface  water 
(if  collected  in  a  conduit)  or  sewage  is  equally  tortious,  dif- 
fering only  in  degree  of  offensiveness,  owners  of  land  who 

33.  Cochrane  v.  Maiden,  152  Mass.  general  statutory  authority  con- 
365,  25  N.  E.  620.  Tort.  Plaintiff's  structed  a  highway  across  a  water- 
land  was  flooded  by  a  culvert  under  course  with  an  adequate  opening 
a  highway  being  insufficient  to  carry  which  did  no  damage.  By  reason  of 
off  the  water  of  a  certain  brook,  changes  due  to  the  removal  of  a 
The  culvert  had  always  been  suffl-  dam  by  order  of  the  Board  of 
cient  in  the  greatest  floods,  but  the  Health  and  other  causes  the  open- 
county  commissioners,  under  legis-  ing  caused  the  current  to  flow 
lative  authority  to  change  the  chan-  against  the  foundations  of  plain- 
nel  of  the  stream,  had  increased  the  tiff's  buildings,  undermining  them, 
flow  above,  but  done  nothing  to  this  It  was  not  found  that  defendant 
culvert,  which  was  included  in  their  was  negligent  in  not  foreseeing  this 
system.  Held :  The  only  duty  of  injury.  Held :  A  private  owner  la- 
the city  was  to  construct  the  high-  terferes  with  a  watercourse  at  his 
way  so  as  not  to  obstruct  natural  peril;  but  one  who  acts  under  au- 
watercourses.  It  would  not  be  thority  of  the  law  has  the  sanction 
liable  if  riparian  proprietors  above  of  the  state  for  what  he  does  and 
increased  the  flow  of  water  so  that  is  liable  only  in  case  he  commits  a 
the  culvert  became  insufficient.  It  fault  in  the  manner  of  doing  it. 
was  for  the  county  commissioners,  34.  Stackhouse  v.  Lafayette,  26 
not  for  the  city,  to  determine  upon  Ind.  17,  89  Am.  Dec.  450. 
the  sufficiency  of  the  culvert  as  part  35.  Emery  v.  Lowell,  104  Mass.  13  ; 
of  the  system,  and  the  city  is  not  Brayton  v.  Fall  River,  113  Mass. 
liable.  Prime  v.  Yonkers,  192  N.  Y.  218,  18  Am.  Rep.  470. 
105,  84  N.  E.  571.    Defendant  under 
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have  been  compensated  for  the  prospective  damage  from 
the  construction  of  highways  may  have  to  suffer  without 
complaint  injury  from  surface  water  from  such  ways, 
while  their  right  to  immunity  from  invasion  by  sewage 
remains  unimpaired. 

It  has  frequently  been  laid  down  as  a  well  established 
principle  of  law  that  in  deciding  what  sewers  shall  be  built, 
and  where  they  shall  be  located,  and  in  devising  a  plan  for 
the  sewage  system  of  any  given  district,  the  municipal 
authorities  to  whom  the  power  has  been  delegated  are 
performing  duties  of  a  quasi-judicial  nature,  involving 
the  exercise  of  a  large  discretion  and  depending  upon  con- 
siderations affecting  the  public  health  and  general  con- 
venience which  are  not  properly  subject  to  review  by  a 
court,  and  the  municipality  is  accordingly  not  liable  in  a 
civil  action  for  any  defect  or  want  of  efficiency  in  the  plan 
adopted,  although  it  may  expose  a  land-owner  to  incidental 
inconvenience.38  On  the  other  hand,  after  the  plan  has 
been  adopted  the  duty  of  carrying  it  into  effect  is  purely 
ministerial,  and  for  negligence  in  constructing  a  sewer  or 
in  keeping  it  in  order  after  it  has  been  built  a  municipal 
corporation  is  liable  to  any  person  to  whom  its  negligence 
occasioned  an  injury.37    In  building  and  maintaining  a 

36.  United    States.—  Johnston    v.  York,  165  N.  Y.  222,  59  N.  E.  91, 

District  of  Columbia,  118  U.  S.  19,  53  L.  R.  A.  550. 

30  L.  ed.  75.  Wisconsin. —  Hart    v.    Neillsville, 

Alabama.— Montgomery  v.  Gilmer,  125    Wis.    546,    104   N.    W.    699,    1 

33  Ala.  116,  70  Am.  Dec.  562.  L.  R.  A.   (N.  S.)   952,  4  Ann.  Cas. 

Colorado. —  Denver   v.   Capelli,   4  1085. 

Colo.  25,  34  Am.  Rep.  62.      •  37.  United    States. —  Johnston    v. 

Illinois. —  Chicago   v.    Seben,   165  District  of  Columbia,  118  U.  S.  19, 

111.  371,  46  N.  E.  244,  56  Am.  St.  30  L.  ed.  75. 

Rep.  245.  Alabama. — Montgomery  v.  Gilmer, 

Indiana. —  Rice  v.  Evamsville,  108  33  Ala.  116,  70  Am.  Dec.  562 ;  Arndt 

Ind.  7,  9  N.  E.  139,  58  Am.  Rep.  22.  v.  Cullinan,  132  Ala.  540,  31  So.  478, 

Iowa. —  Van  Pelt  v.  Davenport,  42  90  Am.  St.  Rep.  922. 

Iowa  308,  20  Am.  Rep.  622.  Connecticut. —  Judd   v.   Hartford, 

Massachusetts. —  Child  v.  Boston,  72  Conn.  350,  44  AtL  510,  77  Am.  St. 

4  Allen  41,  81  Am.  Dec.  680 ;  Bates  Rep.  312. 

v.  Westborough,  151  Mass.  174,  23  Georgia.— Atlanta  v.  Warnock,  91 

N.  E.  1070,  7  L.  R.  A.  156.  Ga.  210,  18  S.  E.  135,  23  L.  R.  A. 

Minnesota.—  Tate  v.  St.  Paul,  56  301,  44  Am.  St.  Rep.  17. 

Minn    527,  58  N.  W.  158,  45  Am.  Illinois.—  Chicago   v.    Seben,   165 

St.  Rep.  501.  HI-  371,  46  N.  E.  244,  56  Am.  St 

New    York. —  TJppington    v.    New  Rep.  245. 
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sewer  a  municipality  is  not  however  considered  as  having 
employed  an  instrumentality  inherently  dangerous,  and 
while  it  is  of  course  liable  for  an  intentional  trespass,  it 
is  not  liable  for  an  incidental  and  unintentional  injury 
unless  it  has  been  guilty  of  negligence,38  and  that  the  injury 
was  in  part  due  to  the  contributory  negligence  of  the 
owner  of  the  injured  property  is  a  complete  defense.39 
When  the  injury  is  not  caused  by  the  negligence  of  the 
corporation  itself,  but  by  that  of  some  person  in  its  employ, 
it  is  held  in  some  jurisdictions  that  the  municipality  is  not 
liable,  since  the  construction  and  maintenance  of  sewers 
is  undertaken  largely  for  the  preservation  of  the  public 
health  and  is  considered  a  public  or  governmental  func- 
tion.40 Sewers  however  were  originally  built  by  associa- 
tions of  neighboring  owners  for  the  drainage  of  wet  lands, 
and  when  laid  out  by  public  authority  were  usually  paid 


Indiana. —  Fort  Wayne  v.  Coombs, 
107  Ind.  75,  7  N.  E.  743,  57  Am. 
Eep.  82. 

Iowa. — Van  Pelt  v.  r>avenport,  42 
Iowa  308,  20  Am.  Rep.  622. 

Massachusetts. —  Child  v.  Boston, 
4  Allen  41,  81  Am.  Dec.  680;  Allen 
v.  Boston,  159  Mass.  324,  34  N.  E. 
519,  38  Am.  St  Rep.  423. 

Minnesota. — -Tate  v.  St.  Paul,  56 
Minn.  527,  58  N.  W.  158,  45  Am.  St. 
Rep.  501. 

Mississippi. — Semple  v.  Vicksburg, 
62  Miss.  63,  52  Am.  Rep.  181. 

Missouri. — Thurston  v.  St.  Joseph, 
51  Mo.  510,  11  Am.  Rep.  463. 

New  Hampshire. —  Rowe  v.  Ports- 
mouth, 56  N.  H.  291,  22  Am.  Rep. 
464. 

New  York. —  Smith  v.  New  York, 
66  N.  Y.  295,  23  Am.  Rep.  53;  Sei- 
fert  v.  Brooklyn,  101  N.  Y.  136,  4 
N.  E.  321,  54  Am.  Rep.  664. 

Rhode  Island. —  King  v.  Granger, 
21  R.  I.  93,  31  Atl.  1012,  79  Am.  St. 
Rep.  779. 

South  Dakota. —  Dell  Rapids  Mer- 
cantile Co.  v.  Dell  Rapids,  11  S.  D. 
116,  75  N.  W.  898,  74  Am.  St.  Rep. 
783. 

Tennessee. —  Horton  v.  Nashville, 
4  Dea  39,  40  Am.  Rep.  1. 

'Virginia.—  Chalkley  v.  Richmond, 


88  Va.  402,  14  S.  E.  339,  29  Am.  St. 
Rep.  730. 

Wisconsin. —  Hart  v.  Neillsville, 
125  Wis.  546,  104  N.  W.  699,  1 
L.  R.  A.  (N.  S.)  952,  4  Ann.  Cas. 
1085. 

38.  Alabama. —  Arndt  v.  Cullman, 
132  Ala.  540,  31  So.  478,  90  Am.  St 
Rep.  922. 

Connecticut. — Katzenstein  v.  Hart- 
ford, 80  Conn.  663,  70  Atl.  23,  13 
Ann.  Cas.  469. 

Georgia. —  Rome  v.  Cheney,  114 
Ga.  194,  39  S.  E.  933,  55  L.  R.  A. 
221. 

Massachusetts. —  Murphy  v.  Low- 
ell, 128  Mass.  396,  35  Am.  Rep.  381. 

Missouri. — Fuchs  v.  St.  Louis,  167 
Mo.  620,  67  S.  W.  610,  57  L.  R.  A. 
136. 

New  York. —  Smith  v.  New  York, 
66  N.  Y.  295,  23  Am.  Rep.  53. 

39.  Wilson  v.  Waterbury,  73  Conn. 
416,  47  Atl.  687;  Roll  v.  Indianap- 
olis, 52  Ind.  547 ;  Parker  v.  Laredo, 
9  Tex.  Civ.  App.  221,  28  S.  W.  1048. 

40.  Chope  v.  Eureka,  78  Cal.  588, 
21  Pac.  364,  4  L.  R.  A.  325,  12  Am. 
St  Rep.  113;  Bulger  y.  Eden,  82 
Me.  352,  19  Atl.  829,  9  L.  R  A. 
205;  Hughes  v.  Auburn,  161  N.  Y. 
96,  55  N.  E.  389,  46  L.  R.  A.  636; 
Metz  v.  Asheville,  150  N.  C.  748,  64 
S.  E.  881,  22  L.  R.  A.   (N.  S.)   940. 


1376 


The  Law  of  Eminent  Domain. 


§  499 


for  by  special  assessment  and  were  considered  a  private 
or  proprietary  enterprise,  and  according  to  the  weight  of 
authority  the  doctrine  of  respondeat  superior  applies  to 
the  unlawful  or  negligent  acts  of  persons  employed  by  a 
municipality  in  the  construction  or  maintenance  of 
sewers.41 

With  regard  to  the  laying  out  of  sewers  through  private 
land  there  is  little  to  be  said.*  Of  course  a  sewer  cannot 
be  constructed  through  private  land  without  the  condem- 
nation of  the  appropriate  easement,42  but  if  the  land  occu- 
pied by  the  sewer  is  duly  taken  and  paid  for,  the  munici- 
pality is  not  liable  in  an  action  of  tort  for  necessary  injury 
to  adjacent  land  due  to  the  proper  construction  of  the 
sewer.43  A  municipal  corporation  could  not  be  constitu- 
tionally authorized-to  turn  the  contents  of  its  sewers  upon 
private  land  without  compensation,  and  is  liable  in  an 
action  of  tort  if  it  inflicts  such  an  injury,44  and  it  is  liable 
in  an  action  of  tort  for  negligent  and  unnecessary  injury 


41.  Colorado. —  Denver  v.  Maurer, 
47  Colo.  209,  106  Pac.  875,  135  Am. 
St.  Hep.  210. 

Illinois. —  Chicago  v.  Seben,  165 
111.  371,  46  N.  E.  244,  56  Am.  St. 
Rep.  245. 

Indiana. — ■  South  Bend  v.  Turner, 
156  Ind.  418,  60  N.  B.  271,  54  L.  R.  A. 
396,  83  Am.  St.  Rep.  200. 

Massachusetts. —  Murphy  v.  Low- 
ell, 128  Mas®.  396,  35  Am.  Rep.  381 ; 
Stock  v.  Boston,  149  Mass.  410,  21 
N.  B.  871,  14  Am.  St.  Rep.  430. 

Minnesota. — Welter  v.  St.  Paul, 
40  Minn.  460,  42  N.  W.  392,  12  Am. 
St.  Rep.  752. 

Mississippi. — Semple  v.  Vicksburg, 
62  Miss.  63,  52  Am.  Rep.  181. 

Pennsylvania. —  Corbin  v.  Phila- 
delphia, 195  Pa.  461,  45  Atl.  1070, 
49  L.  R.  A.  715,  78  Am.  St.  Rep. 
825. 

42.  Illinois. —  Payson  v.  People, 
175  111.  267,  51  N.  E.  588;  Wabash 
R.  R.  Co.  v.  Coon  Run,  etc.,  District, 
194  111.  310,  62  N.  E.  679 ;  Juvinall 
v.  Jamesburg  Drainage  District,  204 
111.  106,  68  N.  E.  440. 

Iowa. — Aldrich  v.  Paine,  106  Iowa 
461,  76  N.  W.  812. 


Maine. —  Plummer  v.  Sturtevant, 
32  Me.  325. 

Massachusetts. —  Emery  v.  Lowell, 
104  Mass.  13. 

New  York. —  People  v.  Haines,  49 
N.  Y.  587. 

North  Carolina. —  State  v.  New, 
130  N.  C.  731,  41  S.  E.  1033. 

Ohio. —  Reeves  v.  Wood  County,  8 
Ohio  St.  333 ;  Lake  Erie,  etc.,  R.  R. 
Co.  v.  Hancock  County  Commission- 
ers, 63  Ohio  St.  23,  57  N.  E.  1009. 

Texas. —  Harrison  v.  Sulphur 
Springs,  67  S.  W.  515. 

Wisconsin. —  Fraser  v.  Mulaney, 
129  Wis.  377,  109  N.  W.  139. 

43.  Supra,  §  108. 

44.  King  v.  Kansas  City,  58  Kan. 
334,  49  Pac.  88.  Plaintiff's  land  was 
protected  by  a  rim  of  high  land 
along  the  river  from  natural  floods, 
but  defendant  constructed  sewers 
emptying  into  the  river  below  its 
height  during  ordinary  freshets 
without  flood-gates  so  that  water 
was  forced  back  through  the  sewers 
upon  plaintiff's  premises.  Held: 
Defendant  is  not  liable  for  inciden- 
tal injuries  to  property  owners 
which  are  solely  attributable  to  the 
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plan.  But  it  is  liable  here  for  two 
reasons  (1)  because  failure  to  sup- 
ply flood-gates  is  negligence  in  con- 
struction (2)  because  the  flooding 
was  the  inevitable  result  of  con- 
structing the  sewer  in  that  manner 
and  was  an  invasion  and  not  mere 
incidental  injury.  The  city  cannot 
without  liability  collect  sewage  and 
filth  and  precipitate  it  upon  the 
property  of  a  citizen,  even  if  the 
plan  is  devised  in  good  faith  and 
the  best  material  is  used  in  the 
construction.  It  is  immaterial  from 
which  end  of  the  sewer  the  dis- 
charge is  made;  the  consequence 
and  liability  are  necessarily  the 
same.  Proprietors  of  Locks  & 
Canals  v.  Lowell,  7  Gray  (Mass.) 
223.  Tort,  for  constructing  sewers 
and  emptying  them  into  plaintiffs' 
canal.  Defendant  justified  under 
authority  "  to  cause  drains  and  sew- 
ers to  be  laid  down  through  streets 
and  private  lands."  Held:  Plain- 
tiffs being  bound  to  keep  their 
canal  in  repair,  anything  interfer- 
ing with  it  is  a  legal  wrong  for 
which  they  can  recover  damages. 
It  is  doubtless  true  that  property 
taken  for  a  public  purpose  may  be 
taken  for  another  public  purpose, 
but  such  authority  must  be  clearly 
given,  and  cannot  be  found  under 
such  a  general  grant  of  power  as 
defendant  justifies  under.  Boston 
Rolling  Mills  v.  Cambridge,  117 
Mass.  396.  Plaintiffs  had  the  right 
of  free  and  unimpeded  navigation 
in  an  artificial  canal,  acquired  by 
private  grant,  and  were  also  owners 
of  undivided  interests  in  common  in 
the  soil  of  the  canal.  The  right  of 
navigation  was  obstructed  by  sew- 
ers which  discharged  into  the  canal, 
and  the  exhalations  caused  the 
plaintiffs  peculiar  injuries.  Bill  for 
injunction.  Held :  The  city  has  ne- 
glected, to  take  proper  precautions 
to  protect  others  in  their  private 
rights.  Plaintiffs'  land  and  right 
were  not  appropriated  by  the  loca- 
tion of  these  sewers,  even  if  one  of 
them  extends  to  the  centre  line  of 
the  canal.  Their  rights  were  not 
necessarily  taken  to  the  present  ex- 
tent  by   the   original   construction. 

87 


Even  if  one  sewer  had  been  built 
twenty  years,  the  injury  could  not 
have  been  contemplated.  The  in- 
crease of  population  had  substanti- 
ally developed,  and  sewers  cannot 
lawfully  discharge  their  contents 
upon  private  property  not  appropri- 
ated by  their  location.  Woodward 
v.  Worcester,  121  Mass.  245.  Bill 
in  equity  to  restrain  defendant  from 
diverting  matter  from  a  sewer,  con- 
sisting of  filth  and  offensive  matter 
causing  noxious  odors,  over  a  strip 
of  its  own  land  on  to  plaintiff's. 
The  odors  interfered  with  the  use 
of  plaintiff's  land  and  impaired  and 
depreciated  his  estate,  and  the 
amount  was  constantly  increasing. 
Held:  The  act  is  itself  tortious. 
For  every  act  of  turning  filth  on 
plaintiff's  land,  apart  from  the 
odors,  an  action  could  be  main- 
tained. It  is  immaterial  that  the 
sewage  is  first  carried  across  plain- 
tiff's land  by  gravitation.  Defend- 
ant has  no  right  to  cause  it  to  flow 
on  plaintiff's  land.  It  is  a  case  for 
equity  to  interfere.  Nevins  v.  Fitch- 
burg,  174  Mass.  545,  55  N.  E.  321, 
47  L.  R,  A.  312.  Tort.  Plaintiff,  a 
mill  owner,  owned  the  fee  of  a  high- 
way, land  on  both  sides  of  it,  and  a 
tail-race,  an  artificial  watercourse, 
running  under  it.  Defendant,  by 
order  of  the  mayor  and  aldermen, 
laid  out  a  sewer  ending  at  and 
emptying  into  the  tail-race,  bring- 
ing sewage  and  surface  water  into 
it,  clogging  it.  Held :  If  a  sewer 
is  so  constructed  as  to  discharge  on 
private  lands,  a  remedy,  by  injunc- 
tion or  otherwise,  would  be  afforded, 
for  the  act  would  be  without  juris- 
diction, being  practically  a  taking 
of  private  property  for  public  uses 
without  proper  condemnatory  pro- 
ceedings. The  city  would  be  liable 
in  tort.  Accordingly,  tort  lies  for 
emptying  sewage  into  a  canal.  So, 
too,  if  a  sewer  is  legally  laid  out, 
but  maintained  so  as  to  create  a 
private  nuisance,  an  action  lies,  or 
for  an  artificial  diversion  of  sur- 
face water.  The  order  thus  was  of 
no  effect  and  the  action  lies.  See 
also  supra,  §  113. 
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to  adjacent  land  in  the  construction  of  a  sewer.45  In  the 
case  of  intentional  injury,  the  defense  that  it  was  the 
result  of  the  plan  adopted  by  the  municipal  authorities 
would  not  be  available,  for  the  discretion  granted  to  the 
designated  officers  would  not  include  the  direct  invasion 
of  private  property  as  a  mea^s  of  disposing  of  the  sew- 
age.46 So  also,  authority  to  lay  out  and  construct  sewers 
will  not  necessarily  warrant  the  creation  of  a  nuisance, 
and  if  a  municipality  which  has  lawfully  acquired  an  outlet 
for  its  sewer  system  allows  the  accumulation  of  filth  at 
the  point  of  disposal  to  became  a  nuisance  to  neighboring 
property,  the  owners  of  such  property  may  recover  their 
damages  from  the  municipality.47 

It  is  a  very  common  practice  for  sewers  to  be  laid  in 
public  streets,  and  the  construction  of  a  sewer  in  a  street 
may  inflict  injury  upon  the  adjoining  property;  but  it  is 
well  settled  that  an  action  of  tort  cannot  be  maintained 
against  a  municipal  corporation  by  the  owners  of  land 
abutting  upon  a  public  street  for  consequential  injuries 
resulting  from  the  construction  of  a  public  seWer  in  the 
street  under  legislative  authority  and  without  negligence.48 

45.  Wallace  v.  Muscatine,  4  Am.  Rep.  591;  Ashley  v.  Port  Hu- 
Greene  (Iowa)  373.  Action  for  ron,  35  Mich.  296,  24  Am.  Rep.  552 ; 
damages  to  property  by  the  unskll-  Thurston  v.  St.  Joseph,  51  Mo.  510, 
ful    and   improper    construction   of  11  Am.  Rep.  463. 

certain  culverts,  drains  and  gutters,  47.  Georgia.—  Langley  v.  Augusta, 

and  by  the  defendant's  negligently  118  Ga.  590,  45  S.  B.  486,  98  Am.  St. 

leaving  them  in  an  unfinished  state.  Rep.  133. 

Held:    A  city  is  liable  for  the  im-  Iowa.—  Randolf  v.  Bloomfield,  77 

proper    and    negligent    manner    of  Iowa  50,  41  N.  W.  562,  14  Am.  St. 

making  public  improvements.     Mc-  Rep.   268;   Hines  v.   Nevada   City, 

Gregor  v.  Boyle,  34  Iowa  268.    "  The  150  Iowa  620,   130  N.   W.   181,   32 

city  as  a  public  corporation  had  the  L.  R.  A.  (N.  S.)  797. 

right  to  construct  the  sewer  in  ques-  Maine.—  State  v.  Portland,  74  Me. 

tion  and  unless  the  work  has  been  268,  43  Am.  Rep.  586. 

negligently  or  unskilfully  performed  New  Torlc—  Hardy  v.  Brooklyn, 

the  defendant  would  have  no  right  90  N.  T.  435,  43  Am.  Rep.  182. 

of  action  for  consequential  injuries  48.  Connecticut—  Clone   v.    Hart- 

to  his  property ;  but  if  the  city  au-  ford,  28  Conn.  363. 

thorities  constructed  the  sewer  in  Indiana.—  Leeds  v.  Richmond,  102 

an  unskilful  or  improper  manner,  Ind.  372,  1  N.  E.  711. 

whereby    the   property   of  the   de-  Massachusetts.—  Boston  v.  Rich- 

fendant  was  injured  he  may  recover  ardson,  13  Allen   (Mass.)   146. 

damages  for  injuries  to  his  prop-  Michigan.— Warren  v.  Grand  Ha- 

erty  caused  by  such  negligence  or  ven,  30  Mich.  24 

InsUlfulness."  Missumppt-WiU  v.  Yazoo,  27 

46.  Dixon  v.  Baker,  65  111.  518,  16  Miss.  357. 
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The  laying  and  maintaining  of  sewers  is  within  the  ease- 
ment of  a  public  way49  so  that  the  abutter's  constitutional 
rights  are  not  invaded  even  if  he  owns  the  fee  of  the  street 
in  which  a  sewer  is  built,  and  the  legislative  authority  is 
a  defense  against  a  suit  for  injuries  to  the  adjoining  land 
which  would  be  actionable  at  common  law  if  inflicted  by  a 
private  owner.  It  has  frequently  been  held  however  that 
a  municipal  corporation  is  liable  for  constructing  a  sewer 
in  a  street  without  taking  reasonable  precautions  to  pre- 
vent injury  to  adjoining  property;  in  other  words  the 
legislative  authority  is  no  justification  for  negligence  or 
for  the  infliction  of  unnecessary  injury.50  So  also,  a  munic- 
ipal corporation  cannot  lawfully  construct  and  maintain 
a  sewer  in  a  street  in  such  a  manner  that  noxious  and 
offensive  odors  arise  therefrom,  in  the  absence  of  express 
legislative  authority,  and  an  owner  of  adjoining  property 
may  maintain  an  action  against  the  municipality  for  an 
injury  so  caused.51 


New  Jersey. —  Stoudinger  v.  New- 
ark, 28  N.  J.  Eq.  446;  Traphagen 
v.  Jersey  City,  29  N.  J.  Eq.  206. 

New  York. —  In  re  Yonkers,  117 
N.  Y.  564,  23  N.  E.  661;  TJppington 
v.  New  York,  165  N.  Y.  222,  59  N.  E. 
91,  53  L.  R.  A.  550 ;  Kelsey  v.  King, 
32  Barb.  410. 

Ohio. —  Cincinnati  v.  Penney,  21 
Ohio  St.  499,  8  Am.  Rep.  73;  Whit- 
ney v.  Toledo,  29  Ohio  Cfr.  Ct.  Rep. 
74. 

Pennsylvania. —  Miohener  v.  Phil- 
adelphia,  118  Pa.  535,  12  Atl.  174. 

49.  Supra,  §  183. 

50.  Cabot  v.  Kingman,  166  Mass. 
403,  44  N.  E.  344,  33  L.  R.  A.  45. 
Tort,  against  sewerage  commis- 
sioners. Plaintiff's  land  abutted 
upon  a  highway  in  which  a  sewer 
was  constructed.  The  soil  was  of 
such  a  character,  being  largely 
quicksand  that  pumping  out  water 
from  the  trench  caused  plaintiff's 
land  and  buildings  to  subside,  and 
defendants  were  negligent  in  not 
taking  precautions  to  prevent  this 
subsidence.  Held :  They  are  liable. 
Magee  Furnace  Co.  v.  Common- 
wealth, 166  Mass.  480,  44  N.  E.  610. 
Petition  for  assessment  of  damages 


caused  by  pollution  of  well  in  a  lot 
abutting  a  highway  through  which 
a  sewer  was  built  by  the  Metropoli- 
tan Sewerage  Commissioners.  Held : 
If  the  petitioner  has  any  remedy 
it  is  an  action  at  law,  not  by  peti- 
tion. Gerst  v.  St.  Louis,  185  Mo. 
191,  84  S.  W.  34,  105  Am.  St.  Rep. 
580.  A  municipal  corporation  may 
be  liable  for  negligence,  in  con- 
structing a  sewer  so  near  to  the 
foundations  of  a  building  as  to  en- 
danger its  safety,  without  notify- 
ing the  owner  of  the  proposed  ex- 
cavation and  affording  him  a  rea- 
sonable opportunity  to  protect  his 
property,  even  if  the  sewer  was 
actually  built  by  an  independent 
contractor.  See  also,  Stock  v.  Bos- 
ton. 149  Mass.  410,  21  N.  E.  871,  14 
Am.  St.  Rep.  430;  Allen  v.  Boston, 
159  Mass.  324,  34  N.  E.  519,  38  Am. 
St.  Rep.  423;  Dell  Rapids  Mercan- 
tile Co.  v.  Dell  Rapids,  11  S.  D.  116, 
75  N.  W.  898,  74  Am.  St.  Rep.  783. 
See  however  contra,  Bulger  v.  Eden, 
82  Me.  352,  19  Atl.  829,  9  L.  R.  A. 
205. 

51.  Atlanta  v.  Warnock,  91  Ga. 
210,  18  S.  E.  135,  23  L.  R.  A.  301, 
44  Am.  St.  Rep.  17 ;  Langley  v.  Au- 
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For  the  same  reasons  that  it  is  held  that  a  public  service 
corporation  permitted  to  maintain  rails,  pipes  or  wires  in 
a  public  highway  cannot  recover  from  the  city  or  town  for 
necessary  injury  to  such  structures  by  a  change  in  the 
grade  of  the  way,52  such  a  corporation  is  without  remedy 
when  its  tracks  or  rails53  or  its  pipes  or  wires54  are  injured 
by  the  construction  of  a  public  sewer  in  the  street. 

The  right  of  a  municipal  corporation  to  turn  its  sewers 
into  a  stream  or  body  of  water  without  compensation  to 
the  riparian  proprietors  is  discussed  in  another  portion  of 
this  work.55  In  brief,  it  may  be  said  that  the  cases  are 
agreed  that  sewers  may  be  turned  into  the  ocean  and  other 
public  waters  without  compensation  to  the  owners  of  the 
shore  land  in  the  vicinity,  but  that  upon  the  existence  of 
a  public  right  to  turn  sewage  into  private  waters  there  is 
a  divergence  of  opinion,  the  existence  of  the  right  being 
denied  in  the  majority  of  jurisdictions.  In  the  states  in 
which  this  rule  prevails,  a  city  or  town  is  liable  at  common 
law  for  turning  sewage  into  a  private  watercourse,  even  with 
express  legislative  authority  and  irrespective  of  negligence. 
In  the  states  in  which  it  is  held  that  there  is  a  public  right 
to  use  all  running  waters  for  the  purpose  of  drainage, 
municipal  corporations  have  no  prerogative  power  «to  exer- 
cise this  right;  there  must  be  express  authority  from  the 
legislature,  and  even  if  a  municipal  corporation  is 
expressly  authorized  to  turn  sewage  into  a  watercourse,  if 
it  is  reasonably  possible  the  authority  must  be  exercised 
so  as  not  to  create  a  nuisance.56  If,  as  part  of  its  system 
of  sewerage,  the  city  or  town  could  purify  the  sewage  by 
any  reasonable  incidental  construction  and  by  careful 
management,  it  is  its  duty  to  adopt  such  methods,  and  if  it 
fails  to  do  so,  or  is  in  any  other  way  guilty  of  negligence, 
it  will  be  liable  in  tort.57    There  is  no  presumption  how- 

gueta,  118  Ga.  590,  45  S.  B.  486,  98  Co.   v.   Boston,   183    Mass.   254,   67 

Am.  St.  Rep.  133 ;  Seymour  v.  Cum-  N.  B.  428. 

mins,  119  Ind.  148,  21  N.  E.  549,  5  57.  Merrifield   v.   Worcester,   110 

L.  R.  A.  126.  Mass.  216,  14  Am.  Rep.  592;  Wash- 

52.  Supra,  §  127.  burn  &  Moen  Mfg.  Co.  v.  Worcester, 

53.  Supra,  §  127,  note  37.  116  Mass.  458 ;  Morse  v.  Worcester, 
54!  Supra,  §  127,  note  40.  139  Mass.  389,  2  N.  B.  694 ;  Boston 
55.  Supra,  §  146.  Belting  Co.  v.  Boston,  183  Mass.  254, 
56!  Morse' v.  Worcester,  139  Mass.  67  N.  B.  428;  Harrington  v.  Wor- 

389,   2  N.   E.   694;    Boston   Belting       cester,  186  Mass.  594,  72  N.  E.  326. 
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ever,  because  the  sewage  was  not  purified,  that  the  city 
or  town  was  negligent,58  and,  if  it  was  not  practicable  to 
purify  the  sewage  without  the  establishment  of  an  inde- 
pendent purification  plant,  there  is  no  negligence  and  con- 
sequently no  right  to  damages  unless  the  statute  gives  it, 
and  then  only  in  the  manner  pointed  out  by  the  statute.59 

§  500.  Injury  by  the  Construction  of  Waterworks. 

A  municipal  corporation  is  liable  in  tort  for  withdraw- 
ing water  from  a  private  watercourse  for  the  purposes 
of  a  public  water  supply  to  the  injury  of  riparian  owners, 
even  when  it  has  express  authority  from  the  legislature, 
since  such  an  act  constitutes  the  taking  of  property  in  the 
constitutional  sense  and  cannot  be  effected  without  compen- 
sation; but  the  legislature  may  authorize  the  use  of  public 
waters  for  a  public  water  supply  without  compensation  to 
riparian  owners  injuriously  affected.60  A  municipality  can 
of  course  not  lay  waterpipes  through  private  land  without 
compensation,61  but  it  may  lay  them  in  a  public  street  with- 
out liability  to  the  owner  of  the  fee,  as  the  laying  of  water- 
pipes  is  a  proper  exercise  of  the  highway  easement.62  A 
municipal  corporation  is  liable  for  draining  the  under- 
ground water  from  the  land  in  the  neighborhood  of  its 
pumping  works  by  maintaining  pumps  of  unreasonably 
great  power,63  and  it  is  liable  for  negligence  in  the  con- 
struction of  waterworks  wherever  situated.64    It  is  not 

58.  Harrington  v.  Worcester,  186  164  N.  Y.  522,  58  N.  E.  644,  51 
Mass.  594,  72  N.  B.  326.  L.  R.  A.  695,  79  Am.  St.  Rep.  666. 

59.  Washburn  &  Moen  Mfg.  Co.  64.  Perkins  v.  Lawrence,  136 
v.  Worcester,  116  Mass.  458;  Morse  Mass.  305.  Tort.  Defendant  built 
v.  Worcester,  139  Mass.  389,  2  N.  E.  water  pipes,  the  statute  giving  rem- 
694;  Harrington  v.  Worcester,  186  edy  for  all  persons  injured.  At 
Mass.  594,  72  N.  E.  326.  plaintiff's  request  defendant  laid  a 

60.  Bupra,  §  143.  service  pipe  connecting  with  plain- 

61.  Smith  v.  Atlanta,  92  Ga.  119,  tiff's  house,  and  did  it  so  negligently 
17  S.  E.  981 ;  Lake  Erie,  etc.,  R.  that  plaintiff's  walls  settled.  Held : 
R.  Co.  v.  Hancock  County  Commis-  The  injury  being  done  negligently, 
sioners,  63  Ohio  St.  23,  57  N.  E.  plaintiff's  remedy  was  the  proper 
1009.  one.     Aldworth  v.  Lynn,  153  Mass. 

62.  Supra,  §  184.  53,  26  N.  E.  229,  10  L.  R.  A.  210,  25 

63.  Proprietors  of  Mills  v.  Brain-  Am.  St.  Rep.  688.  Tort.  Defendant 
tree  Water  Supply  Co.,  149  Mass.  built  a  reservoir  and  maintained  it 
478,  21  N.  E.  761 ;  Smith  v.  Brook-  so  that  water  percolated  into  plain- 
lyn,  160  N.  Y.  357,  54  N.  E.  787,  45  tiff's  land,  rendering  it  unfit  for  cul- 
L.  R.  A.  664;  Forbell  v.  New  York,  tivation.     Defendant  justified  under 
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however  liable  for  damage  by  fire  resulting  from  the  insuf- 
ficiency of  its  waterworks.65 

In  maintaining  waterworks  and  distributing  water  to  its 
inhabitants  for  pay  a  municipal  corporation  is  acting  in 
its  private  or  proprietary  capacity,  and  it  is  liable  for 
injuries  to  property  in  the  same  manner  as  a  private  com- 
pany, both  for  its  own  negligence  and  for  that  of  its 
employees.  It  is  accordingly  liable  for  injury  to  property 
due  to  the  bursting  of  a  water  main  and  the  consequent 
flooding  of  the  premises  adjacent  thereto.66  It  is  not  how- 
ever an  insurer  of  the  safety  of  its  waterworks,  and  it  can- 
not be  held  .liable  for  an  injury  not  due  to  its  own  negli- 
gence or  that  of  its  servants  or  agents,67  but  negligence 
may  be  inferred  from  the  bursting  of  a  water  main,  unex- 
plained, where  no  conditions  are  shown  to  have  existed 
which  would  have  caused  a  sound  and  properly  constructed 
main  to  have  burst.68 


a  statute.  Held :  If  defendant  had 
shown  that  all  due  and  reasonable 
precautions  were  taken  in  construct- 
ing and  maintaining  the  dam,  and 
that  nothing  was  done  wantonly  or 
negligently,  so  as  to  cause  plaintiff 
unnecessary  damage,  the  defense 
would  be  made  out.  For  all  dam- 
ages resulting  from  proper  exercise 
of  authority  the  remedy  was  by  pe- 
tition; for  negligence  and  improper 
construction,  at  common  law.  The 
evidence  not  being  reported,  it  is  to 
be  presumed  it  warranted  a  verdict 
for  plaintiff.  New  York  v.  Bailey, 
3  Hill'  (N.  V.)  531,  2  Denio  (N.  Y.) 
433,  38  Am.  Dec.  669.  Action  on  the 
case  for  injury  to  property  by  the 
bursting  of  a  dam  across  the  Croton 
river  due  to  negligence  in  construct- 
ing it.  The  Water  Commissioners 
who  planned  and  constructed  the 
dam  were  appointed  by  the  Gov- 
ernor and  Senate.  Held :  Defendant 
is  liable  for  negligently  maintaining 
a  dangerous  structure,  although  not 
constructed  by  its  agents.  For  such 
an  injury  the  proper  remedy  is  by 
action,  not  application  to  the  com- 


missioners under  the  statute.  Nor- 
man v.  Ince,  8  Okla.  412,  58  Pac. 
632.  Defendant  town  constructed  -a 
water  tower  upon  land  adjacent  to 
plaintiff's  in  such  a  negligent  man- 
ner that  it  continually  overflowed 
and  discharged  upon  plaintiff's  land. 
Held:  The  principle  exempting  mu- 
nicipal corporations  from  liability 
arising  from  damages  occasioned  by 
the  exercise  of  their  discretionary 
powers  does  not  apply  to  an  in- 
vasion of  property  in  a  careless 
manner. 

65.  Supra,  §§  491,  492. 

66.  Esberg-Gunst  Cigar  Co.  v. 
Portland,  34  Ore.  282,  55  Pac.  961, 
43  L.  R.  A.  435,  75  Am.  St.  Rep. 
651;  Smith  v.  Philadelphia,  81  Pa. 
38,  22  Am.  Rep.  731 ;  Piper  v.  Madi- 
son, 140  Wis.  311,  122  N.  W.  730, 
25  L.  R.  A.  (N.  S.)  239. 

67.  Danaher  v.  Brooklyn,  119 
N.  Y.  241,  23  N.  E.  745,  7  L.  R.  A. 
592. 

68.  Esberg-Gunst  Cigar  Co.  v. 
Portland,  34  Ore.  282,  55  Pac.  961, 
43  U  R.  A.  435,  75  Am.  St.  Rep.  651. 
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§  501.  Synopsis  of  Municipal  Liability  for  Injury  to  Real 
Estate. 

From  the  principles  set  forth  in  the  preceding  pages  it 
is  possible  to  evolve  the  following  synopsis  of  the  liability 
of  municipal  corporations  at  common  law  for  injury  to  real 
estate,  arising  out  of  the  manner  in  which  they  perform 
their  duty  to  construct  public  improvements. 

1.  A  municipal  corporation  is  not  liable  for  failure  to 
construct  a  needed  public  improvement.69 

2.  A  municipal  corporation  is  not  liable  for  building  a 
public  improvement  of  insufficient  size.70 

3.  A  municipal  corporation  authorized  to  design  and 
construct  a  public  improvement  is  not  liable  for  adopting 
a  disadvantageous  plan.71 

4.  A  municipal  corporation  is  not  liable  for  injury  to 
neighboring  land  resulting  from  the  authorized  construc- 
tion of  a  public  improvement  in  a  reasonable  and  careful 
manner  upon  land  acquired  for  that  purpose72  unless, 

(a)  the  injury  is  so  severe  as  to  constitute  a  taking 
within  the  meaning  of  the  constitution,73 

(b)  the  injury  consists  of  an  entry  upon  or  direct  inva- 
sion of  private  property  and  was  not  authorized  by  the 
legislature  expressly  or  by  necessary  implication,74 

(c)  the  constitution  of  the  state  requires  compensation 
when  property  is  damaged  for  the  public  use.75 

5.  Even  if  the  injury  from  the  construction  of  a  public 
improvement  is  one  which  would  otherwise  be  actionable 
at  common  law,  if  the  statute  which  authorizes  the  con- 
struction of  the  improvement  provides  an  adequate  remedy 
for  all  damages  thereby  caused  such  remedy  is  exclusive  78 
unless 

(a)  The  injury  is  due  to  negligence  and  is  not  a  neces- 
sary result  of  the  construction  of  the  work  in  a  reasonable 
and  careful  manner.77 

(b)  The  statute  under  which  the  municipal  corporation 
purported  to  act  was  unconstitutional.78 

69.  Supra,  %   491.  74.  Supra,   §  469. 

Y0.  Supra,   §§  492,  493.  75.  Supra,   §§  311,  490. 

71.  Supra,   §  494.  76.  Supra,  %   468. 

72.  Supra,   §§  108,  109,  490.  77.  Supra,   §  470. 

73.  Supra,   §§  107,  114,  115.  78.  Supra,   §§  207,  469. 
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(c)  The  municipal  corporation  entered  upon  land  out- 
side of  that  which  it  had  taken,  or  otherwise  exceeded  its 
authority  under  the  statute  or  its  rights  under  the  taking.70 

(d)  The  municipal  corporation  failed  to  comply  with 
the  formalities  essential  to  effect  a  valid  taking.80 

6.  A  municipal  corporation  is  not  liable  for  injuries 
resulting  from  the  construction  of  public  works  by  it& 
governing  body  which  the  corporation  had  no  authority  to 
construct.81 

7.  A  municipal  corporation  is  not  liable  for  mere  inci- 
dental negligence  of  a  person  in  its  employ  engaged  in  the 
construction  of  a  public  work,  unless  the  corporation  was 
constructing  such  work  in  its  private  or  proprietary 
capacity.82 

In  addition  it  should  be  remembered  that 

8.  A  municipal  corporation  is  not  liable  for  using  its 
own  land  in  a  manner  that  would  create  no  liability  against 
a  private  individual  using  his  own  land  in  the  same 
manner.83 

9.  When  a  municipal  corporation  has  taken  and  paid  for 
the  right  to  inflict  injury  upon  private  land  adjacent  to  a 
publie  improvement  constructed  by  it,  it  is  not  liable  when 
the  injury  is  actually  inflicted.84 

79.  Supra,   §  469.  82.  Supra,  §§  485,  486. 

80.  Supra,   §§  425,  469.  83.  Supra,   §§  108,  312. 

81.  Supra,   §  495.  84.  Supra,   §&  152,  189,  196. 
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Improvements. 

§  502.  Remedy  against  a  Private  Corporation  for  Non- 
Negligent  or  Necessary  Injury  when  the  Statute  Provides 
None. 

It  is  of  course  well  settled  that  if  a  private  corporation, 
having  the  power  of  eminent  domain,  inflicts  such  severe 
injury  upon  private  property  as  to  "  take  "  it  in  the  con- 
stitutional sense,  and  the  statute  which  authorizes  the 
injury  provides  no  remedy,  the  statute  is  unconstitutional 
and  void,  and  may  be  treated  as  sueh  by  the  owner.  He 
may  have  the  taking  enjoined,1  he  may  recover  his  land  by 
ejectment  proceedings,2  or  he  may,  if  he  prefers,  allow 
the  occupation  of  his  land  to  continue  and  recover  his 
damages  in  an  action  of  trespass.3  In  this  respect  there 
is  no  difference  between  a  municipal  and  a  private 
corporation. 

When  the  injury  is  of  such  a  character  that,  as  between 
private  land-owners,  it  would  constitute  an  actionable 
nuisance,  but  is  not  so  severe  as  to  constitute  a  taking  in 
the  constitutional  sense,  a  more  difficult  question  arises. 
"When  the  injury  is  the  inevitable  result  of  the  construction 

1.  Supra,  §  472.  3-  Supra,  §  478. 

2.  Supra,  §  473. 
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of  a  public  work  authorized  by  the  legislature,  as,  for 
example,  the  damage  to  neighboring  land  from  the  noise, 
smoke  and  cinders  arising  from  the  operation  of  a  steam 
railroad  in  the  customary  and  usual  manner,  the  owners  of 
land  injuriously  affected  have  no  redress,  even  if  the  injury 
would  be  actionable  at  common  law  ;4  for  when  the  legisla- 
ture   authorizes   the    operation   of   a   steam   railroad,   it 
impliedly  authorizes  the  puffing  of  the  engines,  the  rattle 
of  the  cars,  the  whistling  and  the  ringing  of  bells,  and  the 
emission  of  smoke  from  the  locomotives,  since  steam  rail- 
roads cannot  well  be   operated  without  these   offensive 
features.     What  the  legislature,  within  the  limits  of  its 
constitutional  power,  authorized  is  not  a  tort,  and  when 
the  legislature  had  in  mind  the  infliction  of  this  very  injury, 
and  provided  no  remedy,  it  was  its  evident  intent  to  couple 
its    grant    of    authority    with    exemption   from    liability. 
Similarly,  if  the  legislature  prescribes  the  details  of  con- 
struction, such  as  the  location  of  embankments,  the  dia- 
meter of  culverts  and  the  like,  an  owner  of  adjoining  land 
has  no  redress  for  incidental  injury  if  the  statute  gives 
him  none,5  unless  the  injury  is  so  severe  as  to  amount  to  a 
taking.     In  this  respect  also  there  is  no  difference  between 
a  municipal  and  a  private  corporation. 

When  however  a  private  corporation  is  allowed  to  fix  the 
location  where  and  select  the  manner  in  which  a  public 
work  shall  be  constructed,  its  liability  for  injury  to 
adjacent  land  is,  according  to  the  weight  of  authority, 
greater  than  that  of  a  municipal  corporation.  A  munic- 
ipal corporation  in  such  a  case  is  liable  only  for  the  direct 
invasion  of  private  property  or  for  negligent  and  unneces- 
sary injury;6  but  it  is  held  in  most  jurisdictions  that  a 
private  corporation,  though  clothed  with  the  power  of 
eminent  domain,  is  liable  at  common  law  to  the  same 
extent  as  a  private  owner  for  injuries  to  neighboring  land 
arising  from  the  construction  and  operation  of  its  works 
in  a  reasonable  and  prudent  manner  and  without  negli- 
gence, when  such  injury  is  not  a  necessary  incident  of  an 

4.  Supra,  §  108.  6.  Supra,  §  490. 

5.  Slatten  v.  Des  Moines  Valley 
R.  R.  Co.,  29  Iowa  148,  4  Am.  Rep. 
205. 
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authorized  improvement  however  constructed,  and  the 
statute  has  provided  no  special  remedy,  for  the  reason 
that  it  is  not  to  be  inferred,  except  by  necessary  implica- 
tion, that  the  legislature  intended  to  grant  exemption  from 
such  liability,  and  when  the  legislature  did  not  necessarily 
contemplate  such  an  injuryj  its  intention  to  exonerate  the 
corporation  from  liability  cannot  be  presumed.  The  power 
to  inflict  injury  by  the  construction  of  its  works  in  such 
way  as  the  corporation  may  deem  advantageous  is  granted, 
it  is  said,  subject  to  the  condition  that  such  injury  shall  be 
paid  for.7 


7.  Thus  it  was  said  by  the  Court 
of  Appeals  of  New  York,  through 
Andrews,  C.  J.,  in  Booth  v.  Rome, 
etc.,  R.  R.  Co.,  140  N.  T.  267,  35 
N.  E.  592,  24  L.  R.  A.  105,  37  Am. 
St.  Rep.  552.  "  But  while  there  are 
decisions  which  give  countenance  to 
the  view  that  an  authority  con- 
ferred upon  a  railroad  corporation 
to  construct  a  railroad  carries  with 
it  Immunity  from  liability  in  exe- 
cuting the  work  for  consequential 
damage  to  private  property,  to  the 
same  extent  as  pertains  to  the  sov- 
ereign in  executing  public  works,  it 
Is  now  the  settled  doctrine  in  this 
state  that  the  powers  granted  to 
such  corporations  are  to  be  con- 
strued as  privileges  conferred,  but 
upon  the  understanding  that  they 
shall  be  exercised  in  strict  conform- 
ity to  private  rights,  and  under  the 
same  responsibility  as  though  the 
acts  done  in  execution  of  such  pow- 
ers were  done  by  an  individual. 
This  doctrine  accords  with  reason, 
and  with  the  presumed  inten- 
tion of  the  legislature.  The 
franchises  of  a  railroad  corpo- 
ration are  conferred  in  considera- 
tion of  supposed  public  benefits 
which  will  result  from  the  construc- 
tion of  its  road.  The  projectors  of 
such  an  enterprise  are  moved  by 
considerations  of  personal  advan- 
tage. To  acquire  corporate  char- 
acter and  privileges,  they  aTe  will- 
ing to  subject  themselves  to  certain 
public  duties.  But  it  is  quite  un- 
reasonable that  in  executing  its  cor- 
porate    powers     the     corporation 


should  be  exempted  from  liability 
for  injuries  to  private  property,  as 
though  it  was  acting  as  a  strictly 
public  agent.  There  may  be  limited 
exceptions,  as  in  cases  of  highway 
crossings,  where  an  adjustment  of 
the  grade  becomes  necessary,  work- 
ing a  consequential  injury  to  ad- 
jacent landowners,  which  is  remedi- 
less; and  the  legislative  authority 
will  also  bar  any  remedy  for  cer- 
tain discomforts  consequent  upon 
the  necessary  operations  of  the  road, 
such  as  noise  and  smoke  of  passing 
trains.  We  therefore  agree  with 
the  courts  below  that  the  right  of 
the  plaintiff  to  recover  in  this  case, 
and  the  liability  of  the'  defendant, 
depend  upon  the  same  rule  as  would 
govern  the  parties  if  both  were 
natural  persons,  and  the  injury  to 
the  plaintiff's  dwelling  had  resulted 
from  blasting  by  an  adjacent  owner 
on  his  land  in  the  course  of  adapt- 
ing it  to  individual  uses."    See  also, 

United  States. — ■  Baltimore  &  Po- 
tomac Railroad  Co.  v.  Fifth  Baptist 
Church,  108  U.  S.  317,  27  L.  ed.  739 ; 
Richards  v.  Washington  Terminal 
Co.,  233  XJ.  S.  546,  58  L.  ed.  1088, 
L.  R  A.  1915  A  887 ;  Chicago  Great 
Western  Railway  Co.  v.  First  Metho- 
dist Episcopal  Church,  42  C.  C.  A. 
178,  102  Fed.  85,  50  L.  R.  A.  488. 

Illinois. —  Ohio  &  Mississippi  Rail- 
way Co.  v.  Thillman,  143  111.  127, 
32  N.  E.  529,  36  Am.  St.  Rep.  359. 

New  Jersey. —  Ten  Eyck  v.  Dela- 
ware &  Raritan  Canal  Co.,  3  Har- 
rison 200,  37  Am.  Dec.  233;  Tins- 
man  v.  Belvidere  Delaware  R.  R. 
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When  it  is  held  that  compensation  can  be  recovered  for 
the  infliction  of  a  particular  form  of  injury  resulting  from 
the  construction  of  a  public  work  by  authority  of  the  legis- 
lature, on  the  ground  that  construction  of  the  work  in  such 
a  manner  as  to  inflict  the  injury  in  question  was  unauthor- 
ized, the  rigbt  of  the  injured  party  to  recover  his  damages 
in  an  action  sounding  in  tort  can  be  justified  upon  clear 
and  well  understood  principles;8  but  when  it  is  held  that 
the  construction  of  the  public  work  in  the  manner  decided 
upon  by  the  corporation  is  lawful  and  within  the  authority 
granted  by  the  legislature,  it  is  difficult  to  see  upon  what 
theory  it  can  be  called  a  trespass,  or  any  other  form  of 
tort.  In  some  states  there  are  statutory  provisions  secur- 
ing ample  compensation  for  all  injuries  resulting  from  the 
construction  of  a  public  work.9  In  the  states  in  which  it  is 
provided  by  the  constitution  that  property  cannot  be  dam- 
aged for  the  public  use  without  compensation,  it  is  held 
that  if  the  statute  authorizing  the  injury  provides  no  means 
of  enforcing  the  right  to  compensation,  the  owner  may 
recover  his  damages  at  common  law,10  and  while,  in  strict- 
ness, an  owner  ought  not  to  be  left  to  the  delays  of  a  com- 
mon  law   action    and  the   uncertainty    of   satisfying   an 

Co.,  2  Dutcher  148,  69  Am.  Dec.  565 ;  376,  89  S.  W.  737,  112  Am.  St.  Rep. 

McAndrews    v.    Collerd,    13    Vroom  846. 

189,  36  Am.  Hep.  508 ;  Pennsylvania  Virginia. —  Townsend    v.    Norfolk 

Bairoad  Co.  v.  Angel,  41  N.  J.  Eq.  Ry-  &  Light  Co.,  105  Va.  22,  52  S.  B. 


316,  56  Am.  Rep.  1. 


970. 


New  York.—  St.  Peter  v.  Denison,  Wisconsin.— Borchardt  v.  Wausau 

58  N  Y  416,  17  Am.  Rep.  258 ;  Cogs-  B°°m  Co.,  54  Wis.  107,  41  Am.  Rep. 

well  v  New  York,  etc.,  Railroad  Co.,  }?  ^g^ing  the  rule  but  denying 

103  N.  Y.  10,  8  N.  B.  537,  57  Am.  lla_bl1^  °n  f  eJ*ets^ 

Rep.    701 ;    Garvey   v^  Long Island  g;  ^  ^  ^       Massachugetts 

RailroadCo    159N.Y  323,54N.E.  gt>  ^  c_  ^  pt  ^   §§   ^  ^ 

57,  70  Am.  St.  Rep.  550.  Statutes  of  this  character  have  been 

Pennsylvania.  —  Rogers  v.   Phila-  Jn  fQrce  m  Massacnugetts  slnce  the 

delphia  Traction  Co.,  182  Pa.   473,  flrgt  railroads  were  chartered.     See 

38  Atl.  399,  61  Am.   St.  Rep.   716 ;  supra%  §  309. 

Gauster  v.  Metropolitan  Electric  Co.,  10   peopie  ex  rel.   Decatur,   etc., 

214  Pa.  628,  64  Atl.  91,  9  Am.  Elect,  r.  r    c0.  v.  Roberts,   62   111.  41 ; 

Cas.  764.  Kansas  City,  etc.,  R.  R.  Co.  v.  St. 

Tennessee. —  Louisville,  etc.,  Ter-  Joseph  Terminal  Co.,  97  Mo.  457, 

minal  Co.  v.  Jacobs,  109  Tenn.  727,  10  S.  W.  826,  3  L.  R.  A.  240;  Mc- 

72    S.    W.    954,   61    L.    R.   A.    188 ;  Grew  v.  Granite  Bituminous  Paving 

Louisville,    etc.,    Terminal    Co.    v.  Co.,   247  Mo.   549,   155   S.   W.   411; 

Lellyett,  114  Tenn.  368,  85  S.  W.  881,  Nehama  Valley  Drainage  District  v. 

1  L.  R.  A.    (N.   S.)   49;  Gossett  v.  Marconnit,  90  Nebr.  514,  134  N.  W. 

Southern   Railway   Co.,   115   Tenn.  177.    See  also  supra,  §  490,  note  39. 
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ordinary  judgment  in  order  to  ascertain  and  collect  com- 
pensation to  which,  lie  is  entitled  under  the  constitution,  if 
he  is  satisfied  to  institute  such  an  action  he  should  be 
allowed  to  maintain  it,  since  otherwise  the  statute  is  uncon- 
stitutional ;  but  when  there  is  no  question  in  regard  to  the 
constitutionality  of  the  statute  and  it  is  admitted  that  the 
act  complained  of  was  authorized  by  the  legislature,  there 
is  no  form  of  common  law  action  that  is  appropriate  to  the 
case.11  It  would  seem  that  the  courts  which  allowed 
recovery  in  such  a  case  let  their  sympathy  run  away  with 
their  judgment,  and,  to  protect  one  individual  from  a  hard- 
ship, the  infliction  of  which  might  have  been  the  means  of 
securing  legislation  which  would  have  corrected  the  evil, 
introduced  a  source  of  confusion  into  the  law  from  the 
effects  of  which  the  whole  community  is  obliged  to  suffer. 

§  503.  Injury  by  the  Construction,  Operation  and  Altera- 
tion of  Railroads. 

It  almost  goes  without  saying  that  a  railroad  cannot 
lawfully  be  constructed  upon  private  land  without  com- 
pensation to  the  owner  of  the  land.12  A  railroad  corpora- 
tion is  not  however  liable  in  any  form  of  action  for  the 
injury  and  annoyance  to  the  owners  of  neighboring  lands 
caused  by  the  authorized  operation  of  the  railroad  upon  a 
private  right  of  way  acquired  for  the  purpose,13  except  in 
a  few  states  which  hold  that  injury  to  neighboring  lands 
from  the  operation  of  a  railroad  may  be  of  such  a  char- 
acter as  to  fall  within  the  provisions  of  a  constitutional 
requirement  of  compensation  when  property  is  damaged 
for  the  public  use.14  On  the  other  hand,  it  is  held  by  the 
great  weight  of  authority  that  when  a  steam  railroad  is 
constructed    in  a  public  street  under  legislative  sanction, 

the  owners  of  the  estates  abutting  upon  the  street,  whether 

» 

11.  There  is  no  implied  contract  nor    tort.      See    also    Merriam    v. 

to    pay    for    property    unless   it    is  United  States,  29  Ct.  CI.  250 ;  Brown 

taken.     Peabody  v.  United   States,  v.  Beatty,  34  Miss.  227,  69  Am.  Dec, 

231  U.  S.  530,  58  L.  ed.  35L     It  is  389. 

said  in  Kincaid  v.  Seattle,  74  Wash.  12.  Supra,  §  111. 

617,  134  Pac.  504,  that  the  right  to  13.  Supra,  §  114. 

recover  damages  at  common  law  is  14.  Supra,  §  317. 
enforceable,  though  neither  contract 
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they  own  the  fee  of  the  street  or  not,  are  constitutionally- 
entitled  to  compensation.15 

There  has  been  much  litigation  arising  out  of  the  con- 
struction of  the  roadbeds  of  railroads  in  such  a  manner  as 
to  inflict  direct  physical  injury  to  neighboring  land,  either 
at  the  time  of  the  establishment  of  the  railroad,  or  at  a 
later  period,  when  an  increase  in  traffic  required  an  ampli- 
fication of  the  original  plans.  In  such  a  case,  as  has 
already  been  stated,  if  the  injury  was  not  the  inevitable 
result  of  a  plan  prescribed  by  the  legislature,  the  railroad 
is  liable  to  the  same  extent  as  a  private  individual  would 
be,16  provided  the  right  to  inflict  the  injury  was  not 
acquired  and  paid  for  in  the  condemnation  proceedings  by 
which  the  railroad  was  established.  It  accordingly  follows 
that  the  right  to  recover  at  common  law  for  physical  injury 
to  neighboring  land  resulting  from  the  construction  or 
alteration  of  a  railroad  depends  principally  upon  the  char- 
acter and  extent  of  the  damages  included  in  the  condemna- 
tion proceedings  by  the  laws  of  the  state  in  which  it  is 
located.  The  measure  of  damages  varies  in  the  different 
states,  as  in  some  it  is  based  upon  the  actual  plans  and 
specifications,  and  in  others  upon  use  for  the  purposes  for 
which  the  taking  is  made  in  any  reasonable  manner,17  and 
in  the  same  state  there  is  often  a  wide  difference  between 
the  case  of  an  owner  part  of  whose  land  was  taken  and  one 
no  part  of  whose  land  was  taken.  Except  in  a  few  states 
in  which  the  owner  has  the  right  to  institute  proceedings, 
an  owner  no  part  of  whose  land  was  taken  would  rarely 
receive,  or  have  any  opportunity  to  recover,  damages  in 
the  condemnation  proceedings,  and  consequently  his  right 
to  recover  at  common  law  when  the  damage  was  actually 
inflicted  would  be  entirely  unaffected  by  the  character  of 
the  awards  made  when  the  road  was  laid  out.  On  the 
other  hand,  if  all  the  damages  that  would  flow  from  the 
construction  of  the  railroad  at  the  time  of  its  laying  out 
or  at  any  future  time  in  any  reasonable  manner  were 
assessed  and  paid  in  the  condemnation  proceedings,  they 
cannot  also  be  recovered  in  an  action  at  common  law.18 

15.  Supra,  §  167.  17-  Supra,  §  237. 

16.  Supra,  §  502.  18.  See  for  example  such  a  case 
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Damages  arising  from  an  unlawful19  or  negligent20  man- 
ner of  construction  are  however  never  included  in  the  con- 
demnation proceedings  and  may  always  be  recovered  at 
common  law. 

Applying  these  principles  to  concrete  cases,  it  is  held  in 
some  jurisdictions  that  when  a  railroad  location  is  acquired 
by  eminent  domain,  the  corporation  thereby  condemns  and 
pays  for  the  right  to  grade  its  roadbed,  either  in  the  course 
of  the  original  construction  of  the  railroad  or  at  any  future 
time,  in  such  manner  as  the  public  necessities  may  require, 
and  that  an  owner,  part  of  whose  land  was  taken,  cannot 
recover  at  common  law  for  damages   resulting  from  a 
change  of  the  grade  of  the  railroad,  even  if  a  deep  cut  is 
made  in  lowering  the  grade  which  deprives  his  land  of 
lateral  support  and  causes  it  to  cave  in.21    In  other  juris- 
dictions, while  it  is  recognized  that  the  railroad  company 
is  not  liable  for  a  change  in  the  grade  of  its  roadbed  which 
has  no  physical  effect  upon  neighboring  land,22  it  is  denied 
that  the  easement  taken  for  a  railroad  includes  the  right 
to  inflict  upon  land  outside  the  location  any  injury  other 
than  the  necessary  consequential  damage  from  the  opera- 
tion of  the  railroad,  and  it  is  consequently  held  that  the 
owner  of  adjoining  land  can  recover  additional  damages 
in  an  action  at  common  law  for  loss  of  lateral  support.23 

There  is  the  same  difference  of  opinion  in  respect  to  sur- 
face water.  In  some  states  it  is  held  that  a  railroad  cor- 
poration is  not  liable  for  constructing  its  roadbed  in  such 
a  manner  as  to  cause  surface  water  to  flow,  or  to  accumulate, 

as  Todd  v.  Old  Colony  R.  R.  Co.,  194  tory  proceedings,  and  consequently 

Mass.  302,  80  N.  E.  462.  It  appeared  could    not    maintain    an    action    at 

that  the  defendant,  being  duly  au-  common  law. 

thorized,    constructed    its    railroad  19.  Supra,  §  469. 

across   two   small   streams,  leaving  20.  Supra,  §  470. 

proper   culverts,    but   the   embank-  21.  Boothby  v.  Androscoggin,  etc., 

ment  was  of  clay  and  the  wash  of  R.   R.    Co.,    51   Me.    318;    Watts   v. 

the    embankments    ruined    the    ice  Norfolk,  etc.,  Ry.  Co.,  39  W.  Va.  196, 

crop  in  plaintiff's  pond  into  which  19  S.  E.  521,  45  Am.  St.  Rep.  894. 

the    streams    ran.      The    evidence  22.  Supra,  §   193. 

showed  that  the  embankments  were  23.  Ludlow  v.  Hudson  River  R.  R. 

of  the  usual  slope,  constructed  of  Co.,  6  Lans.  (N.  Y.)  128;  Mosier  v. 

the  materials  commonly  used,  and  Oregon  Navigation  Co.,  39  Ore.  256, 

solid.     It  was  held  that  the  plain-  64  Pac.  453,  87  Am.  St.  Rep.  652; 

tiff  would  have  been  entitled  to  re-  Richardson  v.  Vermont  Central  R. 

cover  for  this  injury  in  the  statu-  R.  Co.,  25  Vt.  465,  60  Am.  Dec.  283. 
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upon  the  adjoining  land;24  but  in  most  states  in  which 
the  question  has  been  litigated  it  has  been  held  that  pros- 
pective injury  from  surface  water  was  not  included  in  the 
damages  when  the  railroad  was  located,  and  that  the  com- 
pany is  liable  for  injury  to  adjacent  land  from  surface 
water  to  the  same  extent  as  a  private  land  owner.25 

When  a  railroad  is  laid  out  across  a  natural  watercourse, 
it  is  almost  always  possible  to  construct  a  culvert,  or  an 
opening  in  the  bridge,  of  sufficient  capacity  to  permit  any 
flow  of  the  watercourse  to  pass  through  that  can  reason- 
ably be  anticipated,  and  failure  to  provide  an  adequate 


24.  Indiana. —  Cairo,  etc.,  R.  R. 
Co.  v.  Stevens,  73  Ind.  278,  38  Am. 
Rep.  139 ;  Hill  v.  Cincinnati  Ry.  Co., 
109  Ind.  511,  10  N.  E.  410. 

Kansas. — Atchison,  etc.,  R.  R.  Co. 
v.  Hammer,  22  Kan.  763,  31  Am. 
Rep.  210;  Chicago,  etc.,  R.  R.  Co. 
v.  Steck,  51  Kan.  737,  33  Pac.  601. 

Maine. —  Greeley  v.  Maine  Central 
R.  R.  Co.,  53  Me.  200;  Morrison  v. 
Bucksport  R.  R.  Co.,  67  Me.  353. 

Maryland. —  Baltimore,  etc.,  R.  R. 
Co.  v.  Magruder,  34  Md.  79,  6  Am. 
Rep.  310. 

Massachusetts. —  Babcock  v.  West- 
ern R.  R.  Corp.,  9  Met.  553,  43  Am. 
Rep.  411 ;  Walker  v.  Old  Colony  R. 
R.  Co.,  103  Mass.  10,  4  Am.  Rep. 
509;  Cassidy  v.  Old  Colony  R.  R. 
Co.,  141  Mass.  174,  5  N.  B.  142. 

Minnesota. — Jordan  v.  St.  Paul, 
etc.,  R.  R.  Co.,  42  Minn.  172,  43 
N.  W.  849,  6  L.  R.  A.  573. 

Mississippi. — Yazoo,  etc.,  R.  R.  Co. 
v.  Davis,  73  Miss.  678,  19  So.  487, 
55  Am.  St.  Rep.  562. 

Missouri. —  Clark  v.  Hannibal, 
etc.,  R.  R.  Co.,  36  Mo.  202;  Abbott 
v.  Kansas  City,  etc.,  R.  R.  Co.,  83 
Mo.  271;  Jones  v.  St.  Louis,  etc., 
R.  K.  Co.,  84  Mo.  151. 

Nebraska. —  Morrissey  v.  Chicago, 
etc.,  R.  R.  Co.,  38  Nebr.  406,  56 
N.  W.  946. 

New  Hampshire. —  Aldrich  v. 
Cheshire  R.  R.  Co.,  21  N.  H.  359, 
53  Am.  Dec.  212. 

New  York.  —  Wagner  v.  Long 
Island  R.  R.  Co.,  70  N.  Y.  614. 

South  Carolina.  —  Baltzeger  v. 
Carolina  Midland  R.  R.  Co.,  54  S.  C. 
242,  32  S.  E.  358,  71  Am.  St.  Rep. 


789;  Johnston  v.  Charleston,  etc., 
Ry.  Co.,  71  S.  C.  241,  50  S.  E.  775, 
110  Am.  St.  Rep.  572;  O'Connor  v. 
Fond  du  Lac,  etc.,  R.  R.  Co.,  52 
Wis.  526,  9  N.  W.  287,  38  Am.  Rep. 
753. 

25.  Arkansas.  —  Springfield,  etc., 
R.  R.  Co.  v.  Henry,  44  Ark.  360; 
Bentonville,  etc.,  R.  R.  Co.  v.  Baker, 
45  Ark.  252. 

Illinois.  —  Gillham  v.  Madison 
County  R.  R.  Co.,  49  111.  484,  95 
Am.  Dec.  627. 

Indiana. —  Baltimore,  etc.,  R.  R. 
Co.  v.  Quillen,  34  Ind.  App.  330,  72 
N.  E.  661,  107  Am.  St.  Rep.  183. 

Iowa. —  Drake  v.  Chicago,  etc.,  R. 
R.  Co.,  63  Iowa  302,  50  Am.  Rep. 
746. 

Kentucky. —  Louisville,  etc.,  R.  R. 
Co.  v.  Hodge,  6  Bush  141. 

Louisiana. —  Payne  v.  Morgan's, 
etc.,  R.  R.  Co.,  38  La.  Ann.  164. 

Minnesota. —  Olson  v.  St.  Paul, 
etc.,  R.  R.  Co.,  38  Minn.  419,  37 
N.  W.  953. 

Mississippi. —  Mississippi  Central 
R.  R.  Co.  v.  Mason,  51  Miss.  234; 
Kansas  City,  etc.,  R.  R.  Co,  v. 
Lackey,  72  Miss.  881,  16  So.  909,  48 
Am.  St.  Rep.  589. 

M issouri.-r-  McCormick  v.  Kansas 
City,  etc.,  R.  R.  Co.,  70  Mo.  359,  35 
Am.  Rep.  431. 

North  Carolina. —  Staton  v.  Nor- 
folk, etc.,  R.  R.  Co.,  Ill  N.  C.  278, 
16  S.  E.  181,  17  L.  R.  A.  838. 

Texas.—  Gulf ,  etc.,  R.  R.  Co.  v. 
Donahoo,  59  Tex.  128 ;  Owens  v. 
Missouri  Pacific  R.  R.  Co.,  67  Te*. 
679,  4  S.  W.  593. 


§  503  Liability  of  Peivate  Corporations.  1393 

culvert  or  opening  is  negligence.  It  is  accordingly  univer- 
sally held  that  a  railroad  company  is  liable  at  common  law 
for  injury  to  land  by  the  backing  up  of  a  natural  water- 
course due  to  the  failure  of  the  company  to  construct  a  cul- 
vert or  opening  of  adequate  size.26  As  the  gist  of  the 
action  in  cases  of  this  character  is  negligence,  the  company 
is  not  liable  for  damages  resulting  from  an  extraordinary 
freshet,  which  no  one  could  reasonably  have  foreseen.27 

When,  in  the  course  of  the  construction  of  a  railroad, 
blasting  is  resorted  to,  and  broken  rocks  and  other  debris 
are  thrown  upon  adjoining  land,  the  owner  of  such  land  is 
allowed  to  recover  damages  thereby  caused.  If  the  dam- 
age was  a  necessary  consequence  of  the  construction  of  the 
road  through  a  ledge  of  rocks  it  is,  or  should  be,  included 
as  an  element  in  the  award  in  the  condemnation  proceed- 
ings, and  it  cannot  also  be  the  basis  of  an  action  at  common 
law;28  but  if  the  owner  of  the  land  so  damaged  was  not  a 
party  to  the  proceedings  and,  under  the  practice  of  the 
state,  had  no  right  to  institute  proceedings  himself  to 
recover  damages,  or  if  the  injury  was  the  result  of  the 
unskilful  or  imprudent  manner  in  which  the  blasting  was 
carried  on,  recovery  may  be  had  in  a  common  law  action.29 

26.  Illinois. —  Ohio,   etc.,   Ry.   Co.  more,  etc.,  Ry.  Co.,  33  W.  Va.  39, 

v.  Wachter,  123   111.  440,  15  N.  E.  10  S.  E.  29. 

279,  5  Am.  St.  Rep.  532;  Ohio,  etc.,  27.  Ohio,   etc.,   Ry.    Co.    v.    Thill- 

Ry.  Co.  v.  Thillman,  143  111.  127,  32  man,  143  111.  127,  32  N.  E.  529,  36 

N.  E.  529,  36  Am.  St.  Rep.  359.  Am.  St.  Rep.  359 ;  Philadelphia,  etc., 

Iowa.—  Peden    v.    Chicago,    eta,  R.  R.  Co.  v.  Davis,  68  Md.  281,  11 

Ry.  Co.,  73  Iowa  328,  34  N.  W.  424,  Atl.  822,  6  Am.  St.  Rep.  440 ;  Emery 

5  Am.  St.  Rep.  680.  v.  Raleigh,  etc.,  R.  R.  Co.,  102  N.  C. 

Massachusetts.  —  Propraetors     of  209,   9  S.   E.   139,  11  Am.   St.  Rep. 

Locks  &  Canals  v.  Nashua,  etc.,  R.  727 ;  Pittsburg,  etc.,  Ry.  Co.  v.  Gille- 

R.  Co.,  10  Cush.  385 ;  Estabrooks  v.  land,  56  Pa.  445,  94  Am.  Dec.  97. 

Peterborough,   etc.,    R.    R.    Co.,    12  28.  United   States. —  Cary    Broth- 

Cush.  224 ;  Mellen  v.  Western  R.  R.  ers  v.   Morrison,   129  Fed.   177,   65 

Co.,  4  Gray  301.  L.  R.  A.  659. 

Nebraska. —  McCleneghan   v.  Maine. — White  House  v.  Andros- 

Omaha,  etc.,  R.  R.  Co.,  25  Nebr.  523,  coggin  R.  R.  Co.,  52  Me.  208. 

41  N.  W.  350,  13  Am.  St.  Rep.  508.  Massachusetts. —  Dodge    v.    Essex 

New  Hampshire. — Johnson  v.  At-  County  Commissioners,  3  Met.  380 ; 

lantie,  etc.,  R.  R.  Co.,  35  N.  H.  569,  Brown    v.    Providence,    etc.,    R.    R. 

69  Am.  Dec.  560.  Co.,  5  Gray  35. 

North  Carolina. —  Raleigh,  etc.,  R.  Vermont. —  Sabin  v.  Vermont  Cen- 

R.  Co.  v.  Wicker,  74  N.  C.  220.  tral  R.  R.  Co.,  25  Vt.  363. 

Pennsylvania. —  Pittsburg,    etc.,  29.  Carman  v.  Indiana  R.  R.  Co. 

Ry.  Co.  v.  Gilleland,  56  Pa.  445,  94  4  Ohio  St.  399;   Sabin  v.  Vermont 

Am.  Dec.  97.  Central  R.  R.  Co.,  25  Vt.  363. 

West  Virginia. —  Taylor  v.  Balti- 
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There  is  one  other  situation  in  which  a  railroad  corpora- 
tion may  be  liable  at  common  law  to  an  owner  of  adjoining 
land  by  reason  of  the  manner  in  which  it  uses  the  land 
within  the  limits  of  its  location.  As  a  railroad  corpora- 
tion usually  acquires  only  an  easement  when  it  lays  out  its 
road,  if  it  attempts  to  use  the  land  within  the  limits  of  the 
location  for  other  than  railroad  purposes,  it  is  trespassing 
upon  the  rights  of  the  owner  of  the  fee,  and  a  common  law 
action  will  lie  for  such  injury.30 

§  504.  Remedy  for  an  Additional  Servitude  upon  a  Public 
Highway. 

When  the  interest  of  the  public  in  a  highway  is  only  an 
easement,  and  the  fee  of  the  soil  within  the  limits  of  the 
way  is  in  the  owner  of  the  abutting  land,  any  use  of  the 
highway  for  other  than  highway  purposes  cannot  be  justi- 
fied as  an  exercise  of  the  public  easement,  and  is  precisely 
the  same  in  contemplation  of  law  as  if  it  had  occurred 
upon  the  private  enclosure  of  an  individual,  upon  which 
no  easement  of  any  kind  existed.  The  owner  of  the  fee 
has  all  the  remedies  for  such  a  use  of  the  way  that  he  may 
invoke  in  case  of  a  similar  trespass  upon  his  land  outside 
of  the  way.31  The  rights  of  the  parties  in  such  a  case 
would  be  clearly  demonstrated  by  the  pleadings,  for  the 
owner  might  well  allege  his  ownership  of  the  locus  and  the 
entry  of  the  defendant  thereon  and  the  defendant,  if  his 
acts  were  not  within  the  highway  easement,  could  not  set 
up  the  existence  of  such  easement  as  a  justification. 

The  foregoing  principle  applies  to  the  attempted  imposi- 
tion of  an  additional  servitude  of  a  public  character  upon 
a  public  highway  by  authority  of  law,  but  without  the 
formal  condemnation  of  the  new  easement  thus  sought  to 
be  established  or  the  payment  of  compensation  to  the 
owner  of  the  fee.32  It  being  recognized  that  such  action 
amounts  to  the  taking  of  private  property  for  public  use, 
any  statute  which  attempts  to  authorize  it  without  pro- 
viding for  compensation  is  unconstitutional  and  void,  and 
the  owner  of  the  fee  has  all  the  remedies  which  he  may 

30.  Supra,  §§  192-195.  32.  Cox  v.  Louisville,  etc.,  R.  K. 

31.  Supra,  §  154.  Co.,  48  Ind.  178. 
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employ  in  the  case  of  the  attempted  taking  of  his  other 
property  under  color  of  eminent  domain,  but  without  law- 
ful authority.  In  such  a  case  the  owner  of  the  fee  may 
have  the  construction  or  maintenance  of  the  offending 
structure  enjoined,33  or  he  may  in  some  jurisdictions  have 
the  structure  ousted  from  the  street  by  ejectment  pro- 
ceedings34 on  the  theory  that  the  permanent  occupation 


S3.  Alabama. —  Columbus,  etc.,  R. 
R.  Co.  v.  Witherow,  82  Ala.  190,  3 
So.  23;  South,  etc.,  R.  R.  Co.  v. 
Davis,  185  Ala.  193,  64  So.  606. 

California. —  O'Connor  v.  South- 
ern Pacific  R.  R.  Co.,  122  Cal.  681, 
55   Pac.   688. 

Connecticut. —  Imlay  v.  Union 
Branch  Railroad  Co.,  26  Conn.  249, 
68  Am.   Dec.   392. 

Florida. —  Seaboard  Air  Line  Ry. 
v.  Southern  Investment  Co.,  53  Fla. 
832,   44  So.   351,   13   Ann.   Cas.   18. 

Illinois. —  Bond  v.  Pennsylvania 
Co.,  171  111.  508,  49  N.  E.  545; 
Spalding  v.  Macomb,  etc.,  Ry.  Co., 
225  111.  585,  80  N.  E.  327,  5  St. 
Ry.  Rep.  188 ;  De  Kalb  County  Tel. 
Co.  v.  Dutton,  228  111.  178,  81  N.  E. 
838,  10  L.  R.  A.  (N.  S.)  1057,  10 
Ann.  Cas.  464. 

Maryland. — Chesapeake,  etc.,  Tel. 
Co.  v.  Mackenzie,  74  Md.  36,  21 
Atl.   690,   28   Am.   St.   Rep.  219. 

Mississippi. —  Stowers  v.  Postal 
Tel.  Cable  Co.,  68  Miss.  559,  9  So. 
356,  12  L.  R.  A.  864,  24  Am.  St. 
Rep.  290. 

Missouri. —  Sherlock  v.  Kansas 
City  Belt  Railway  Co.,  142  Mo.  172, 
43  S.  W.  629,  64  Am.  St.  Rep.  551. 

New  Jersey. —  Pennsylvania  Rail- 
road Co.  v.  Angel,  41  N.  J.  Eq. 
316,  56  Am.  Rep.   1. 

New  York. — Williams  v.  New 
York  Central  RaJilroad  Co.,  16  N.  Y. 
97,  69  Am.  Dec.  651 ;  Coatsworth  v. 
Lehigh  Valley  R.  R.  Co.,  156  N.  Y. 
451,  51  N.  B.  301. 

Ohio.—  Callen  v.  Columbus  Elec- 
tric Light  Co.,  66  Ohio  St.  166,  64 
N.  E.  141,  58  L.  R.  A.  782;  Tap- 
horn  v.  Cincinnati,  etc.,  R.  R.  Co., 
6  Ohio  Dec.  (Reprint)  865,  7  Ohio 
Dec.   (Reprint)  698. 

Pennsylvania. — Sterling's  Appeal, 
111  Pa.  35,  2  Atl.  105,  56  Am.  Rep. 


246;  Pennsylvania  R.  R.  Co.  v. 
Montgomery,  etc.,  Ry.  Co.,  167  Pa. 
62,  31  Atl.  468,  27  L.  R.  A.  766,  46 
Am.  St.  Rep.  659,  5  Am.  Elect.  Cas. 
166. 

Texas. — McCammon  &  Lang  Lum- 
ber Co.  v.  Trinity,  etc.,  Ry.  Co.,  104 
Tex.  8,  133  S.  W.  247,  36  L.  R.  A. 
(N.  S.)   662,  Ann.  Cas.  1913  E  870. 

Wisconsin. —  Ford  v.  Chicago  & 
North  Western  Railroad  Co.,  14  Wis. 
609,  80  Am.  Dec.  791;  Zehren  v. 
Milwaukee  Electric  Railway  Co.,  99 
Wis.  83,  74  N.  W.  538,  41  L.  R.  A. 
575,  67  Am.  St.  Rep.  844;  Krueger 
v.  Wisconsin  Tel.  Co.,  106  Wis.  96, 
81  N.  W.  1041,  50  L.  R.  A.  298; 
Lange  v.  Lacrosse,  etc.,  R.  R.  Co., 
118  Wis.  558,  95  N.  W.  552.  See 
also  Phillips  v.  Postal  Tel.  Cable 
Co.,  130  N.  C.  513,  41  S.  E.  1022, 
89  Am.  St.  Rep.  868,  giving  relief  in 
equity  for  an  additional  servitude 
upon  a  railroad  right  of  way.  See 
however,  contra,  Overholser  v.  Okla- 
homa Interurban  Traction  Co.,  29 
Okla.  571,  119  Pac.  127;  Spencer 
v.  Paint  Pleasant,  etc.,  R.  R.  Co.,  23 
W.  Va.  406 ;  Arbenz  v.  Wheeling, 
etc.,  R.  R.  Co.,  33  W.  Va.  1,  10  S.  E. 
14,  5  L.  R.  A.  371;  Yates  v.  West 
Grafton,  34  W.  Va.  783,  12  S.  E. 
1075. 

34.  California. — Weyl  v.  Sonoma 
Valley  R.  R.  Co.,  69  Cal.  203,  10 
Pac.  510. 

Illinois. —  Postal  Tel.  Cable  Co.  v. 
Eaton,  170  111.  513,  49  N.  E.  365,  39 
L.  R.  A.  772,  62  Am.  St.  Rep.  390. 

Indiana. —  Cox  v.  Louisville,  etc., 
R.  R.  Co.,  48  Ind.  178 ;  Terre  Haute 
&  Southeastern  R.  R.  Co.  v.  Rodel, 
87  Ind.  128,  46  Am.  Rep.  164. 

New  Jersey. —  French  v.  Robb,  67 
N.  J.  L.  260,  51  Atl.  509,  8  Am. 
Elect.  Cas.  238;  Bork  v.  United 
New  Jersey  R.  R.  &  Canal  Co.,  70 
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of  a  portion  of  the  street  for  other  than  highway  purposes 
immediately  revests  the  right  of  possession  in  the  owner, 
or  he  may  institute  a  criminal  prosecution  for  trespass 
against  those  who  enter  upon  his  land  within  the  limits 
of  the  way.35  If  the  order  establishing  the  public  work  in 
question  in  the  street  is  issued  by  a  board  acting  judicially, 
but  from  whose  orders  an  appeal  at  law  does  not  lie,  he 
may  have  the  order  quashed  by  writ  of  certiorari.3® 

The  principle  upon  which  it  is  held  that  an  owner,  who 
knowingly  allows  an  unlawful  structure  intended  for  the 
public  use  to  be  erected  upon  his  land  without  proper  con- 
demnation proceedings,  is  remitted  to  an  action  for  dam- 
ages and  cannot  require  the  removal  of  the  structure  37 
applies  with  equal  force  to  an  additional  servitude  upon  a 
public  highway,38  and  even  when  the  owner  of  the  fee  has 


N.  J.  L.  268,  57  Atl.  412,  64  L.  R.  A. 
836,  103  Am.  St.  Rep.  808,  1  Ann. 
Cas.  861,  2  St.  By.  Rep.  727. 

New  Yorlc, — Wager  v.  Troy  Union 
R.  R.  Co.,  25  N.  Y.  526;  Eels  v. 
American  Tel.  &  Tel  Co.,  143  N.  Y. 
133,  38  N.  B.  202,  25  L.  R.  A.  640; 
Stevens  v.  Skaneateles  R.  R.  Co., 
42  Misc.  145,  85  N.  X.  Supp.  1005. 

Pennsylvania. —  Phillips  v.  Dun- 
kirk, etc.,  R.  R.  Co.,  78  Pa.  177. 

Wisconsin. — Weisbrod  v.  Chicago, 
etc.,  R.  R.  Co.,  21  Wis.  602. 

35.  Huffman  v.  State,  21  Ind.  App. 
449,  52  N.  E.  713,  69  Am.  St.  Rep. 
368.  In  Commonwealth  v.  Morri- 
son, 197  Mass.  199,  83  N.  E.  415,  14 
L.  R.  A.  (N.  S.)  194,  a  person  main- 
taining an  additional  servitude  in  a 
street  under  license  from  the  local 
authorities  was  convicted  of  ob- 
structing the  highway  in  a  criminal 
prosecution. 

36.  State,  Kennelly,  Prosecutor,  v. 
Jersey  City,  57  N.  J.  L.  293,  30  Atl. 
531,  26  L.  R.  A.  281,  5  Am.  Elect. 
Cas.  146. 

37.  Supra,  §  474. 

38.  Arkansas. —  Reichert  v.  St 
Louis,  etc.,  R.  R.  Co.,  51  Ark.  491, 
11  S.  W.  696,  5  L.  R.  A.  183. 

California. —  Gurnsey  v.  Northern 
California  Power  Co.,  160  Cal.  699, 
117  Pac.  906,  36  L.  R.  A.  (N.  S.) 
185. 


Indiana. —  Kincaid  v.  Indianapo- 
lis Natural  Gas  Co.,  124  Ind.  577, 
24  N.  E.  1066,  8  L.  R.  A.  602,  19 
Am.  St.  Rep.  113 ;  Staickler  v.  Mid- 
land R.  R.  Co.,  125  Ind.  412,  25 
N.  E.  455. 

Kentucky. —  Ferguson  v.  Coving- 
ton, etc.,  Bridge  Co.,  108  Ky.  662, 
57  S.  W.  460. 

Maryland. —  Baltimore,  etc.,  R.  R. 
Co.  v.  Strauss,  37  Md.  237. 

Michigan. —  Potter  v.  Saginaw 
Union  St.  Ry.  Co.,  83  Mich.  295,  47 
N.  W.  217,  10  L.  R.  A.  176. 

Missouri. —  Planet,  etc.,  Financial 
Co.  v.  St.  Louis,  etc.,  R.  R.  Co.,  115 
Mo.  613,  22  S.  W.  616. 

North  Carolina. —  Staton  v.  At- 
lantic Coast  Line  R.  R.  Co.,  147 
N.  C.  428,  61  S.  E.  455,  17  L.  R.  A. 
(N.  S.)  949;  Griffin  v.  Southern  Ry. 
Co.,  150  N.  C.  312,  64  S.  E.  16. 

Ohio — Anderson  v.  Columbus,  14 
Ohio  S.  &  C.  P.  Dec  180,  1  Obio 
N.  P.  N.  S.  541. 

Pennsylvania. —  Pennsylvania  R. 
R.  Co.  v.  Montgomery,  etc.,  Ry.  Co., 
167  Pa.  62,  31  Atl.  468,  27  L.  R.  A. 
766,  46  Am.  St.  Rep.  659,  5  Am. 
.  Elect  Cas.  166 ;  Heilman  v.  Lebanon, 
etc.,  St.  Ry.  Co.,  175  Pa.  188,  34  Atl. 
647 ;  Hinnershitz  v.  United  Traction 
Co.,  206  Pa.  91,  55  Atl.  841. 

Washington. —  Kakeldy  v.  Colum- 
bia, etc.,  R.  R.  Co.,  37  Wash.  675, 
80  Pac.  205. 
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not  been  guilty  of  laches,  if  the  damage  to  his  property 
would  be  purely  nominal  and  the  removal  of  the  public 
work  would  seriously  inconvenience  the  public,  it  has  been 
held  that  a  court  of  equity  will  not  interfere.39  The  owner 
of  the  fee  may  however  in  any  event  recover  his  damages 
in  an  action  of  trespass;40  and  the  principle  by  which  the 
owner  is  allowed  to  recover  permanent  damages  and,  by 
acknowledging  satisfaction  of  the  judgment,  is  held  to  con- 
vey to  the  defendant  the  right  to  maintain  the  structure 
forever,  applies  to  its-  full  extent  in  the  case  of  additional 
servitudes  upon  a  highway.41 

§  505.  Remedy  of  an  Abutter  who  does  not  Own  the  Fee 
for  Use  of  the  Highway  for  other  than  Highway  Purposes. 

The  right  of  an  abutter  who  does  not  own  the  fee  of  a 
highway  to  an  injunction  against  the  construction  or 
maintenance  of  rails,  .pipes  or  wires  in  the  highway  which 
are  not  justified  by  the  customary  highway  easement 
depends  largely  upon  his  rights  in  the  highway  according 
to  the  substantive*  law  of  the  state.  Of  course,  in  jurisdic- 
tions in  which  the  original  doctrine  prevails  that  an 
abutter  who  does  not  own  the  fee  has  no  rights  in  the  high- 
way,42 an  abutter  has  no  remedy,  either  in  law  or  equity, 

This  principle  of  course  has  no  road  Co.  v.  Hartley,  67  111.  439,  16 
application  to  a  state  in  whfch  a  Am.  Rep.  624 ;  Board  of  Trade  Tele- 
bill  for  injunction  is  the  recognized  graph  Co.  v.  Barnett,  107  111.  507, 
and  only  means  of  recovering  per-  47  Am.  Rep.  453. 
manent  damages.  Abendroth  v.  Maryland. — Lake  Roland  El.  R.  R. 
Manhattan  R.  R.  Co.,  122  N.  Y.  1,  Co.  v.  Hibernian  Society,  83  Md.  420, 
25  N.  E.   496,  11  L.  R.  A.   634,  19  34  Atl.  1017. 

Am.  St.  Rep.  461;  Galway  v.  Metro-  Worth  Carolina. —  Griffin  v.  South- 

politan  El.  R.  R.  Co.,  128  N.  Y.  132,  ern  Ry.  Co.,  150  N.  C.  312,  64  S.  E. 

28  N.  E.  479,  13  L.  R.  A.  788.  16. 

An  owner  is  not  debarred  from  Pennsylvania. —  Northern,  etc.,  R. 

having  an  additional  servitude  en-  R.  Co.  v.  Holland,  117  Pa.  613,  12 

joined   because   he   has   previously  Atl.  575. 

allowed  other  violations  of  his  rights  Virginia. — •  Western     Union  v  -Tel. 

without  objection.     Davenport,  etc.,  Co.  v.  Williams,  86  Va.  696,  11  S.  E. 

Terminal   Co.   v.   Johnson,   188   111.  106,  8  L.  R.  A.  429,  19  Am.  St.  Rep. 

472,  59  N.  E.  497.  908. 

39.  Western  Railway  of  Alabama  West  Virginia. — Fox  v.  Baltimore, 
v.  Alabama  Grand  Trunk  Railroad  etc.,  R.  R.  Co.,  34  W.  Va.  466,  12 
Co.,   96   Ala.    272,    11    So.    483,    17  S.  W.  757. 

L.  R.  A.  474.  Wisconsin. —  Blesch    v.    Chicago, 

40.  Connecticut. —  Nicholson        v.      etc.,  R.  R.  Co.,  43  Wis.  183. 
New  York  &  New  Haven  Railroad  41.  Supra,  §  478. 

Co.,  22  Conn.  74,  56  Am.  Dec.  390.  42.  Supra,  §  159. 

Illinois. —  Indianapolis,  etc.,  Rail- 
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if  the  legislature  authorizes  a  highway  to  be  used  for  any 
purpose  to  which  private  land  might  be  devoted  without 
compensating  the  owners  of  adjoining  land.  In  states 
in  which  the  right  of  the  abutter  who  does  not  own  the  fee 
to  compensation  for  the  use  of  the  highway  for  other  than 
highway  purposes  depends  upon  a  constitutional  provision 
that  property  shall  not  be  damaged  for  public  use  without 
compensation,  it  is  usually  held  that  an  injunction  will  not 
issue  against  the  erection  of  a  structure  in  the  street  even 
if  it  will  cause  special  and  peculiar  damage  to  an  abutting 
owner,43  since  he  is  not  entitled  to  have  his  damages  paid 
in  advance  when  none  of  his  property  is  taken,  and  the 
right  to  maintain  an  ordinary  civil  action  against  the 
offending  party  is  considered  sufficient  protection  to  the 
owner's  constitutional  claim  of  damages.44 

In  the  states  in  which  the  owner's  right  to  compensation 
for  an  improper  use  of  the  highway  is  based  upon  the 
existence  of  easements  of  light,  air  and  access  over  the 
way,45  the  owner  has  no  remedy  unless  these  easements 
are  affected;  but  as  these  easements  are  recognized  as 
property  and  the  owner's  right  to  compensation  when 
these  easements  are  impaired  is  protected  on  the  ground 
that  his  property  is  taken,  it  necessarily  follows  that  he 
has  the  same  remedies  as  in  the  case  of  the  taking  of  any 
other  property,  so  far  as  they  are  applicable,  and  in  such 
states  the  owner  is  entitled  to  an  injunction  against  the 
construction  or  maintenance  of  the  offending  structure 
until  provision  is  made  for  compensation.46 

43.  United     States. —  Osborne     v.  Louisiana. — McMahon  v.  St.  Louis, 

Missouri  Pacific  K.  R.  Co.,  147  V.  S.  etc.,  R.  R.  Co.,  41  La.  Ann.  827,  6 

248,  37  L.  ed.  155.  So.  640. 

Colorado. —  Denver,  etc.,  R.  R.  Co.  Nebraska. — Bronson  v.  Albion  Tel. 

v.  Domke,  11  Colo.  247,  17  Pac.  777;  Co.,  67  Nebr.  Ill,  93  N.  W.  201,  60 

Denver,  etc.,  R.  R.  Co.  v.  Barsaloux,  L.  R.  A.  426,  2  Ann.  Cas.  639. 

15  Colo.  290,  25  Pac.  165,  10  L.  R.  A.  Texas.—  McCammon  &  Lang  Lum- 

g9  ber  Co.  v.  Trinity,  etc.,  Ry.  Co.,  104 

Illinois.—  Chicago,  etc.,  R.  R.  Co.  Tex.  8,  133  S.  W.  247,  36  L.  R.  A. 

v.  West  Chicago  St.  Ry.  Co.,  156  111.  (N.  S.)  662. 

255,  40  N.  E.  1008,  29  L.  R.  A.  485 ;  44.  Supra,  §  213. 

Bond  v.  Pennsylvania  Co.,  171  111.  45.  Supra,  §  160. 

508,  49  N.  E.  545 ;  Aldis  v.  Union  El.  46.  Georgia.— Athens  Terminal  Co. 

R.  R.  Co.,  203  111.  567,  68  N.  E.  95.  v.  Athens  Foundry,  etc.,  Works,  129 

Kentucky. — Fulton  v.  Short  Route  Ga.  393,  58  S.  E.  891. 

Railroad  Transfer  Co.,  85  Ky.  640,  4  Missouri.—  Sherlock     v.     Kansas 

S  W  332  7  Am.  St.  Rep.  619.  City  Belt  R.  R.  Co.,  142  Mo.  172,  43 
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The  writ  of  ejectment  would  be  hardly  applicable  in 
any  case  in  which  the  abutter  did  not  own  the  fee,  since 
neither  the  enjoyment  of  an  easement  over  the  street  nor 
the  constitutional  right  to  damages  is  in  any  sense  equiva- 
lent to  a  right  of  possession.47  The  abutting  owner  may 
however,  if  he  is  entitled  to  damages  by  the  substantive 
law,  recover  them  in  an  ordinary  civil  action.48 

§  506.  Remedy  of  an  Abutter  for  the  Occupation  of  the 
Highway  by  a  Public  Service  Corporation  without  Authority 
of  Law. 

In  the  case  of  a  street  railway,  or  other  structure  which 
the  substantive  law  of  the  state  holds  to  be  within  the 
highway  easement,  constructed  in  accordance  with  law 
and  with  the  consent  of  the  proper  public  authorities,  the 
owner  is  not  entitled  to  maintain  a  bill  in  equity  for  an 
injunction,  or  a  writ  of  ejectment  or  an  action  of  trespass, 
or  any  other  remedy  that  he  may  institute,  not  because  of 
the  inappropriateness  of  the  remedy,  but  because  no  rights 
of  the  owner  of  the  fee  have  been  violated,  however  much 
he  may  have  in  fact  been  damnified.  When  however  the 
structure,  though  it  might  have  been  authorized  without 
compensation  to  the  abutter,  has  in  fact  been  erected 
without  authority  of  law,  the  abutting  owner  is  not  ordi- 
narily without  remedy.  In  such  case  his  remedy  does  not 
depend  upon  his  ownership  of  the  fee,  for  the  structure  is 
within  the  highway  easement  and  consequently  not  an 
additional  servitude,  but  upon  the  ground  that  the  struc- 
ture is  an  unlawful  obstruction  of  the  street.  While  such 
a  structure  is  a  public  nuisance,  and  the  parties  respon- 
sible for  its  erection  may  be  prosecuted  by  the  public 
authorities,  and  while  it  is  well  settled  that  an  abutter 

S.   W.    629,  64   Am.    St.   Rep.   551;  Lawrence,  38  Ohio  St.  41,  43  Am. 

Swinhart  v.  St.  Louis,  «tc,  R.  R.  Rep.  479. 

Co.,  207  Mo.  423,  105  S.  W.  1043.  Utah.—  Dooly  Block  v.  Salt  Lake 

New  York. —  Story  v.  New  York  Rapid  Transit  Co.,   9  Utah  31,  33 

El.  R.  R.  Co.,  90  N.  Y.  122,  43  Am.  Pac.  229,  24  L.  R.  A.  610. 

Rep.  146 ;  Abendroth  v.  Manhattan  Washington. — Lund  v.  Idaho,  etc., 

Ry.  Co.,  122  N.  Y.  1,  25  N.  E.  496,  R.   R.   Co.,   50   Wash.   574,   97   Pac. 

11  L.  R.  A.  634,  19  Am.   St.   Rep.  665,   136  Am.   St.   Rep.   916. 

461 ;  Galway  v.  Metropolitan  El.  Ry.  47.  Supra,  §  473. 

Co.,  128  N.  Y.  132,  28  N.  E.  479,  13  48.  Stein  v.   Chesapeake,   etc.,   R. 

L.  R.  A.  788.  R-  Co.,  132  Ky.  322,  116  S.  W.  733. 

Ohio.—  Scioto  Valley  R.  R.  Co.  v.  See  also  supra,  §§  490,  502. 
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cannot  institute  any  private  remedy  merely  on  account  of 
the  existence  of  a  public  nuisance  in  the  street  in  front  of 
his  premises,  and  that  a  structure,  which  if  duly  author- 
ized by  law  would  not  violate  the  constitutional  rights  of 
the  abutting  owner,  is  not  necessarily  a  private  nuisance 
to  the  owner  of  the  land  in  front  of  which  it  is  erected 
merely  because  it  is  unauthorized,49  if  such  structure  does 
in  fact  inflict  a  special  and  peculiar  injury  upon  such 
owner  differing  in  kind  from  that  suffered  by  the  public  at 
large,  as  by  interfering  with  access  to  his  premises,  he 
may  recover  damages  in  an  action  at  law  or  have  the 
nuisance  ordered  to  be  abated  or  its  further  maintenance 
enjoined.50 


49.  California. — Crowley  v.  Davis, 
63  Cal.  460 ;  City  Store  v.  San  Jose- 
Los  Gatos  Interurban  Ry.  Co.,  150 
Cal.  277,  88  Pac.  977,  5  St.  Ry.  Rep. 
48. 

Florida. —  Garnett  v.  Jacksonville, 
etc.,  R.  R.  Co.,  20  Fla.  889. 

Illinois. —  Patterson  v.  Chicago, 
etc.,  R.  R.  Co.,  75  111.  558 ;  Thornton 
v.  Stevens  Coal  Co.,  117  111.  App. 
376. 

Kentucky. —  Dulaney  v.  Louis- 
ville, etc.,  R.  R.  Co.,  100  Ky.  628, 

38  S.  W.  1050. 

Louisiana. — Werges  v.  St.  Louis, 
etc.,  R.  R.  Co.,  35  La.  Ann.  641. 

Maine. —  Taylor  v.  Portsmouth, 
etc.,  St.  Ry.  Co.,  91  Me.  193,  39  Atl. 
560,  64  Am.  St.  Rep.  216. 

Nevada. —  Fogg  v.  Nevada-Califor- 
nia-Oregon R.  R.  Co.,  20  Nev.  429, 
23  Pac.  840. 

New  Jersey. —  Zabriskie  v.  Jersey 
City,  etc.,  R.  R.  Co.,  13  N.  J.  Eq. 
314;  Higbee  v.  Camden,  etc.,  R.  R. 
Co.,  19  N.  J.  Eq.  276;  Van  Home 
v.  Newark  Passenger  Ry.  Co.,  48 
N.  J.  Eq.  332,  21  Atl.  1034 ;  Anthony 
Shoe  Co.  v.  West  Jersey  R.  R.  Co., 
57  N.  J.  Eq.  607,  42  Atl.  279. 

New  York. —  Spader  v.  New  York 
El.  R.  R.  Co.,  3  Abb.  N.  C.  467. 

50.  United  States. —  General  Elec- 
tric Co.  v.  Chicago,  etc.,  R.  R.  Co., 

39  C.   C.   A.   345,   98   Fed.   907,   58 
L.  R.  A.  231. 

Alabama. —  Louisville,  etc.,  R.  R. 
Co.  v.  Mobile,  etc.,  R.  R.  Co.,  124 


Ala.  162,  26  So.  895;  Birmingham, 
etc.,  Power  Co.  v.  Moran,  151  Ala. 
187,  44  So.  152,  5  St.  Ry.  Rep.  12. 

District  of  Columbia. —  Oppen- 
heimer  v.  Philadelphia,  etc.,  R.  R. 
Co.,  39  App.  D.  C.  253. 

Georgia. —  Harvey  v.  Georgia 
Southern  R.  R.  Co.,  90  Ga.  66,  15 
S.  E.  783. 

Indiana. —  Chicago,  etc.,  R.  R.  Co. 
v.  Eisert,  127  Ind.  156,  26  N.  E.  759. 

Kansas. —  Atchison  St.  Ry.  Co.  v. 
Nave,  38  Kan.  744,  17  Pac.  587,  5 
Am.  St.  Rep.  800 ;  Longenecker  v. 
Wichita,  etc.,  Light  Co.,  80  Kan.  413, 
102  Pac.  492,  6  St.  Ry.  Rep.  364. 

Minnesota. —  Hruska  v.  Minneapo- 
lis, etc.,  Ry.  Co.,  107  Minn.  98,  119 
N.  W.  491 ;  International  Lumber 
Co.  v.  American  Suburbs  Co.,  119 
Minn.  77,  137  N.  W.  395,  8  St.  Ry. 
Rep.  588. 

Missouri. —  Dubach  v.  Hannibal, 
etc.,  R.  R.  Co.,  89  Mo.  483,  1  S.  W. 
86. 

New  Jersey. —  Borden  v.  Atlantic 

•Highlands,  etc.,  Ry.  Co.  (N.  J.  Eq.), 

33  Atl.  276,  5  Am.  Elect.  Cas.  179. 

New  York. — 'Irvine  v.  Atlantic 
Ave.,  R.  R.  Co.,  10  App.  Div.  56Q, 
42  N.  T.  Supp.  1103;  Henning  v. 
Hudson  Valley  R.  R.  Co.,  90  App. 
Div.  492,  85  N.  T.  Supp.  1111. 

Pennsylvania. —  Thomas  v.  Inter- 
County  St.  Ry.  Co.,  167  Pa.  120,  31 
Atl.  476,  5  Am.  Elect.  Cas.  175 ;  Ed- 
wards v.  Pittsburg  Junction  R.  R. 
Co.,  215  Pa.  597,  64  Atl.  798 ;  Breen 
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§  507.  Synopsis  of  Liability  of  Private  Corporations  for 
Injury  to  Real  Estate  Arising  Out  of  the  Construction  of 
Public  Improvements. 

From  the  principles  set  forth  in  the  preceding  pages  it 
is  possible  to  evolve  the  following  synopsis  of  the  lia- 
bility of  private  corporations  at  common  law  for  injury  to 
real  estate  incidental  to  the  construction  of  public 
improvements. 

1.  A  private  corporation  is  liable  at  common  law  for 
injury  to  neighboring  land  resulting  from  the  authorized 
construction  of  a  public  work  in  a  reasonable  and  careful 
manner  upon  land  acquired  for  the  purpose  to  the  same 
extent  as  if  it  was  engaged  in  a  private  enterprise  unless 

(a)  the  injury  was  a  necessary  result  of  the  construc- 
tion and  maintenance  of  a  public  work  of  the  character 
authorized  however  planned,  or 

(b)  the  construction  of  the  work  in  such  a  manner  as  to 
cause  the  injury  complained  of  was  specifically  authorized 
by  the  legislature.51 

2.  Even  if  the  legislature  specifically  authorized  the 
construction  of  the  work  in  such  a  manner  as  to  inflict 
injury  upon  neighboring  land,  the  corporation  is  liable  at 
common  law, 

(a)  if  the  injury  is  so  severe  as  to  amount  to  a  "  tak- 
ing "  in  the  constitutional  sense,52 

(b)  if  the  constitution  of  the  state  requires  compensa- 
tion when  property  is  damaged  for  the  public  use,  and  the 
injury  comes  within  the  meaning  of  such  provision.63 

3.  Even  if  the  injury  from  the  construction  of  a  public 
improvement  is  one  which  would  otherwise  be  actionable 
at  common  law,  if  the  statute  which  authorizes  the  con- 
struction   of    the    improvement    provides    an    adequate 

v.  Pittsburg,  etc.,  Ry.  Co.,  220  Pa.  73  N.  J.  L.  599,  64  Atl.  116,  4  St. 

612,   69   Atl.   1047,   6    St.   Ry.   Rep.  Ry.  Rep.  779,  the  owner  of  the  fee 

724.  was  allowed  to  maintain  ejectment 

Utah. — Cereghino  v.  Oregon  Short  when  a  trolley  pole  was  placed  in 

Line  R.  R.  Co.,  26  Utah  467,  73  Pac.  an  unauthorized  position. 

634,  99  Am.  St.  Rep.  843.  51.  Supra,  %  108. 

Wisconsin. — Allen  v.  Clausen,  114  52.  Supra,  §§  111-113  inc. 

Wis.  244,  90  N.  W.  181.  53.  Supra,  §§  311-327  inc. 

In  Moore  v.  Camden,  etc.,  Ry.  Co., 
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remedy  for  all  damages  thereby  caused  such  remedy  is 
exclusive 54  unless 

(a)  the  injury  is  due  to  negligence,  and  is  not  the  neces- 
sary result  of  the  construction  of  the  work  in  a  reasonable 
and  careful  manner55  (A  private  corporation  is  of  course 
liable  at  common  law  whether  the  negligence  is  of  the  cor- 
poration itself  or  of  its  employees), 

(b)  the  statute  under  which  the  corporation  purported 
to  act  was  unconstitutional, 

(c)  the  corporation  entered  upon  land  outside  of  that 
which  it  had  taken,  or  otherwise  exceeded  its  authority 
under  the  statute  or  its  rights  under  the  taking,66 

(d)  the  corporation  failed  to  comply  with  the  formali- 
ties essential  to  effect  a  valid  taking.57 

4.  When  a  corporation  has  taken  and  paid  for  the  right 
to  inflict  injury  upon  land  outside  its  location,  it  is  not 
liable  at  common  law  when  the  injury  is  actually  inflicted. 

54.  Supra,   §  468.  56.  Supra,   §  469. 

55.  Supra,   §  470.  57.  Supra,   §  469. 
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§  508.  Power  to  Discontinue  or  Abandon  Public  Works. 

A  public  service  corporation,  when  it  has  received  a 
franchise  from  the  state  and  been  granted  the  power  of 
eminent  domain  and  has  acquired  a  location  by  the  exer- 
cise of  this  power,  owes  a  corresponding  duty  to  the  state 
to  give  the  public  the  service  for  the  purpose  of  furnish- 
ing which  the  franchise  was  granted.  In  fact,  the  exist- 
ence of  this  duty  furnishes  the  consideration  which  makes 
the  franchise  a  contract,  the  obligation  of  which  the  state 
cannot  constitutionally  impair.  Such  a  contract  is  how- 
ever, in  one  sense,  a  one-sided  one,  for  if  the  enterprise 
proves  unprofitable  and  the  stockholders  are  willing  to 
take  their  loss  but  are  unable  or  unwilling  to  advance  the 
money  necessary  to  continue  the  operation  of  the  public 
service,  and  consequently  decide  to  surrender  the  fran- 
chise and  abandon  the  location,  the  state  has  no  power  to 
prevent  it.  Whatever  may  be  the  duty  of  the  corporation 
in  the  theory  of  the  law,  if  it  has  no  funds  and  no  means 
of  raising  funds,  it  will  be  unable  and  cannot  as  a  practical 
matter  be  compelled  to  continue  to  furnish  the  public  with 
transportation  or  the  necessities  and  conveniences  of  life 
or  whatever  other  service  it  is  called  upon  to  perform  by 
the  provisions  of  its  charter.1 

1.  United  States. —  State  v.  Jack,  Ohio. —  Coe  v.  Columbus,  etc.,  R. 

145  Fed.  281.  R    Co.,    10   Ohio   St.    372,    75   Am. 

Illinois.—  Ohio,  etc.,  B.  R.  Co.  v.  Dec.  518. 

People,  120  111.   200,  11  N.  E.  347.  Virginia. —  Sherwood  v.   Atlantic, 

Kansas.—  State    v.    Dodge    City,  etc.,  R.  R.  Co.,  94  Va.  291,  26  S.  E. 

etc.,  R.  R.  Co.,  53  Kan.  329,  36  Pac.  943. 

755,   24  L.  R.  A.   564.  In  Gauley,  etc.,  R.  R.  Co.  v.  Ven- 

New    York.—  People    v.    Albany,  cill,  73  W.  Va.  650,  80  S.  E.  1103, 

etc.,  R.  R.  Co.,  24  N.  T.  261,  82  Am.  the  possibility  that  a  railroad  which 

Dec.  295.  it  was  suspected  was  intended  pri- 

[1403] 
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A  public  service  corporation  cannot  however,  against 
the  command  of  the  legislature,  discontinue  part  of  its 
service  and  abandon  part  of  its  location  which  it  may  find 
unprofitable  and  continue  the  operation  of  the  remainder.2 
A  franchise  is  an  entirety,  and  the  right  to  operate  a  pub- 
lic service  over  a  designated  route  or  throughout  a  speci- 
fied territory  carries  no  constitutional  right  to  undertake 
the  operation  of  the  service  over  a  different  route  or  in  a 
different  territory,  even  if  the  limits  of  such  route  or  terri- 
tory are  included  within  those  set  out  in  the  franchise. 
"When  however  the  enterprise  is  essentially  a  wasting  one, 
there  is  an  implied  condition  that  when  the  commodity 
that  is  to  be  handled  is  exhausted  in  a  particular  portion 
of  the  territory,  the  service  in  that  territory  may  be  dis- 
continued;3 and  even  in  the  ordinary  case,  if  after  actual 
trial  a  particular  part  of  the  enterprise  proves  unprofit- 
able, it  may  be  discontinued  unless  the  legislature,  or  some 
board  to  which  the  power  has  been  delegated,  directs 
otherwise.4 

The  legislature  may  itself  declare  an  existing  highway 
to  be  discontinued,5  or  it  may  delegate  to  municipal  cor- 

marily  for  a  private  purpose  might  West  Wisconsin  Ry.    Co.,   36   Wis. 

discontinue  operations  and  the  pub-  496. 

lie  be  without  remedy  was  one  rea-  3.  Thus  in  the  case  of  a  pipe  line 

son  for  denying  it  the  right  to  take  for  natural  gas,  which  is  of  course 

land  by  eminent  domain.  of  no  value  after  the  supply  of  gas 

In    Webster    v.    Lamed,    6    Met.  is   exhausted,   there  is  an   implied 

(Mass.)  522  it  was  said  that  a  turn-  condition    that    upon    such    contin- 

pike  corporation  which   had  aban-  gency   the  portion   of   the   location 

doned  its  road  was  bound  to  keep  rendered  useless  may  be  abandoned 

it   in   repair,   but  no  attempt  was  and  the  structures  upon  it  removed, 

made  to  enforce  such  obligation.  Clements   v.    Philadelphia   Co.,    184 

2.  United,   States.—  Chicago,   etc.,  Pa,  28,   38  Atl.   1909,  39  L.   R.   A. 

R.  R.  Co.  v.  Crane,  113  U.  S.  424,  532. 

28    L.    ed.    1064 ;    Talcott    v.    Pine  4.  Commonwealth  v.  Fitchburg  R. 

Grove,  1  Flipp.  145,  Fed.  Cas.  No.  R.  Co.,  12  Gray  (Mass.)  180. 

13735;    affirmed,    19   Wall.   666,   22  5.  California.—  Polack      v.      San 

L.  ed.  227.  Francisco  Orphan  Asylum,  48  Cal. 

Massachusetts. —  Brownell  v.  Old  490. 

Colony  R.  R.  Co.,  164  Mass.  29,  41  Colorado.— Whitsett  v.  Union  De- 

N   B.  107,  29  L.  R.  A.  169,  49  Am.  pot,  etc.,  Co.,  10  Colo.  243,  247,  15 

St.  Rep.  442.  Pac.  339. 

Mississippi.—  State  v.  Mobile,  etc.,  Georgia.—  Marietta  Chair  Co.  v. 

R   R   Co.,  86  Miss.  172,  38  So.  732.  Henderson,   121  Ga.   399,   49   S.   E. 

New    Yorlc—  People    v.    Albany,  312,  104  Am.  St.  Rep.  156,  2  Ann. 

etc    R.  R.  Co.,  24  N.  Y.  261,  82  Am.  Cas.  83. 

Dec'  29.5.  Illinois.—  Meyer  v.  Teutopolis,  131 

Wisconsin.—  Attorney-General    v.  111.  552,  23  N.  E.  651. 
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porations  the  power  of  discontinuing  the  streets  and  high- 
ways within  their  respective  limits,6  hut  a  municipal  cor- 
poration has  no  inherent  power  to  discontinue  or  vacate 
a  public  street  within  its  limits  that  has  been  duly  estab- 
lished by  law.7  If  however  the  greater  part  of  the  inhab- 
itants of  a  city  or  town  move  away  and  the  value  of  the 
taxable    property   remaining   is    insufficient  to   meet   the 


Indiana. —  State  v.  Huggins,  47 
Ind.  586 ;  State  v.  Marion  County 
Commissioners,  170  Ind.  595,  82 
N.  E.  482,  85  N.  E.  513. 

Kansas. —  Hanselman  v.  Born,  71 
Kan.  573,  81  Pac.  192. 

Massachusetts. — Wales  v.  Stetson, 
2  Mass.  134;  Tinker  v.  Russell,  14 
Pick.  279 ;  Spaulding  v.  Nourse,  143 
Mass.  491,  10  N.  E.  179. 

Michigan. —  Davies  v.  Saginaw 
County,  89  Mich.  295,  50  N.  W.  862. 

New  Hampshire. —  State  v.  Morse, 
50  N.  H.  9. 

New  York. —  Brooklyn  Park  Com- 
missioners v.  Armstrong,  45  N.  Y. 
234,  6  Am.  Bep.  70;  Fearing  v.  Ir- 
win, 55  N.  Y.  483. 

Pennsylvania. —  Baird  v.  Bice,  63 
Pa.  489;  McGee's  Appeal,  114  Pa. 
470,  8  Atl.  237. 

Rhode  Island. —  State  v.  Dexter, 
10  E.  I.  341. 

6.  California. —  Brook  v.  Horton, 
68  Cal.  554,  10  Pac.  204. 

Illinois. —  Meyer  v.  Teutopolis,  131 
111.  552,  23  N.  E.  651. 

Michigan. —  Hinchman  v.  Detroit, 
9  Mich.  103;  Cooper  v.  Detroit,  42 
Mich.  584,  4  N.  W.  262. 

Missouri. —  Heinrich  v.  St.  Louis, 
125  Mo.  424,  28  S.  W.  626,  46  Am. 
St.  Rep.  493. 

New  York. —  Fearing  v.  Irwin,  55 
N.  Y.  483. 

7.  United  States.—  M  a  h  o  n  i  n  g 
County  v.  Young,  8  C.  C.  A.  27,  59 
Fed.  96. 

Alabama. — State  v.  Mobile,  5  Port. 
279,  30  Am.  Dec.  564. 

Arkansas. —  Texarkana  v.  Leach, 
66  Ark.  40,  48  S.  W.  807,  74  Am.  St. 
Bep.  68. 

California. —  Polack  v.  San  Fran- 
cisco Orphan  Asylum,  48  Cal.  490. 

Connecticut. —  Greist  v.  Amryhn, 
80  Conn.  280,  68  Atl.  521 


Florida. —  Florida,  etc.,  R.  B.  Co. 
v.  Ocala,  etc.,  R.  R.  Co.,  39  Fla.  306, 
22  So.  692. 

Georgia. —  Marietta  Chair  Co.  v. 
Henderson,  121  Ga.  399,  404,  49  S.  E. 
312,  104  Am.  St.  Bep.  156,  2  Ann. 
Cas.  83. 

Illinois. —  St.  Louis,  etc.,  B.  B.  Co. 
v.  Belleville,  122  111.  376,  12  N.  E. 
680. 

Iowa. —  Moffltt  v.  Brainard,  92 
Iowa  122,  60  N.  W.  226,  26  L.  E.  A. 
821. 

Kentucky. —  Martin  v.  Louisville, 
97  Ky.  30,  29  S.  W.  864. 

Minnesota. —  Miller  v.  Corinna,  42 
Minn.  391,  44  N.  W.  127. 

Missouri. — Lackland  v.  North  Mis- 
souri E.  E.  Co.,  31  Mo.  180. 

New  Hampshire. —  New  London  v. 
Davis,  73  N.  H.  72,  59  Atl.  369. 

New  Jersey. —  Hoboken  Land,  etc., 
Co.  v.  Hoboken,  36  N.  J.  L.  540. 

New  York. —  St.  Vincent  Orphan 
Asylum  v.  Troy,  76  N.  Y.  108,  23 
Am.  Bep.  286. 

Wisconsin. —  Baines  v.  Janesville, 
100  Wis.  369,  75  N.  W.  404. 

It  was  held  however  in  Common- 
wealth v.  Tucker,  2  Pick.  (Mass.) 
44,  that  power  in  a  town  to  discon- 
tinue public  ways  might  be  inferred 
from  the  existence  of  power  to  make 
new  ways  which  would  render  old 
ones  of  no  use. 

Local  authorities  have  no  implied 
authority  to  discontinue  any  other 
public  work  in  which  the  easement 
is  in  the  public,  as  for  example  a 
public  landing  place.  Bennett  v. 
Clemence,  6  Allen  (Mass.)  10,  or  a 
public  park  or  common,  Douglass  v. 
Montgomery,  118  Ala.  599,  24  So. 
745,  43  L.  R.  A.  376.  See  also  infra, 
§  511,  as  to  sale  of  public  property. 
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expense  of  maintaining  the  public  improvements  estab- 
lished during  a  more  prosperous  period,  there  is  no  means 
of  enforcing  the  obligation  of  the  corporation  to  keep 
such  improvements  in  repair,  and  unless  the  duty  is  taken 
over  by  the  county  or  some  other  public  body,  the  streets 
and  other  improvements  will  necessarily  be  abandoned 
and  for  all  practical  purposes  discontinued. 

§  509.  Discontinuance  or  Abandonment  of  Highways. 

At  common  law  a  highway  could  be  discontinued  only  by 
license  of  the  king,  obtained  after  an  inquest  upon  a  writ 
of  ad  quod  damnum?  but  provision  was  made  by  St.  55 
Geo.  Ill,  c.  68  for  the  stopping  of  unnecessary  highways 
by  an  order  of  the  justices  of  the  peace.  Provision  is  also 
made  by  statute  in  most  of  the  states  of  this  country  for 
the  discontinuance  or  vacation  of  highways  by  the  county 
or  municipal  authorities.  A  discontinuance  may  however 
be  effected  by  other  means  than  those  provided  by  statute. 
Thus  the  alteration  of  a  public  way  has  generally  the  effect 
of  discontinuing  that  part  of  the  old  way  for  which  the 
new  one  is  substituted,  without  express  words  of  discon- 
tinuance and  without  the  procedure  necessary  for  an 
express  discontinuance.9  So  also  a  public  way  is  discon- 
tinued pro  tanto  by  the  lawful  establishment  of  some 
permanent  structure  within  the  limits  of  the  way  which 
renders  the  enjoyment  of  the  highway  easement  impos- 
sible in  the  space  so  occupied.10    In  some  jurisdictions  a 

8.  King  v.  Ward,  Cro.  Car.  266;  159;  Commonwealth  v.  Boston  & 
Thomas  v.  Sorrel,  Vaughn  341 ;  Albany  Railroad  Co.,  150  Mass.  174, 
Ea>  parte  Armitage,  Ambl.  248.  22  N.  E.  913 ;  Cohasset  v.  Moors,  204 

9.  California. —  Brook   v.  Horton,  Mass.  173,  90  N.  E.  978. 

68  Cal.  554,  10  Pac.  204.  Vermont— Battery  v.  Duxbury,  23 

Georgia.—  Ponder  v.  Shannon,  54  Vt.  714;  Clossen  v.  Hamblet,  27  Vt. 

Ga.  188.  728. 

Illinois.—  Peoria  v.  Johnston,  56  West    Virginia.—  X Sites   v.    West 

111.  45;  Highway  Commissioners  v.  Grafton,  33  W.  Va.  507,  11  S.  E.  8. 

Kinahan,  240  111.  593,  88  N.  E.  1044.  10.  Sullivan  v.  Atchison,  etc.,  Ry. 

Massachusetts. — Commonwealth  v.  Co.,  251  111.  108,  95  N.  E.  1081 ;  Por- 

Westborough,  3  Mass.  406 ;  Common-  ter  v.  International  Bridge  Co.,  200 

wealth  v.  Cambridge,  7  Mass.  158 ;  N.  Y.  234,  93  N.  E.  716,  21  Ann.  Cas. 

Johnson   v.   Wyman,   9   Gray   186;  684;  Suffolk,  etc.,  Ry.  Co.  v.  West 

Goodwin  v.  Marblehead,  1  Allen  37 ;  End,    etc.,    Improvement    Co.,    137 

Bennett   v.   Clemence,   6   Allen   10 ;  N.  C.  330,  49  S.  E.  350,  107  Am.  St 

Bowley  v.  Walker,  8  Allen  21;  Ho-  Rep.  490. 

bart  v.  Plymouth  County,  100  Mass. 
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highway  can  be  discontinued  by  failure  to  prepare  and 
open  it  for  travel  within  a  specified  time  after  it  has  been 
legally  established.11 

A  highway  cannot  be  lost  by  mere  abandonment.12  Once 
duly  laid  out  it  continues,  to  be  a  highway  until  discon- 
tinued according  to  law ;  but  evidence  of  the  abandonment 
of  a  highway  and  its  enclosure  with  permanent  fences  for 
a  long  period  of  time  may  be  sufficient  to-  raise  a  presump- 
tion that  it  has  been  legally  discontinued.13  Evidence  of 
non-repair  and  non-user  is  not  however  in  itself  sufficient.14 


11.  Illinois. —  Seidschlag  v.  An- 
tlocli,  207  111.  280,  69  N.  B.  949. 

Indiana. —  Lake  Shore,  etc.,  R.  R. 
Co.  v.  Whiting,  161  Ind.  76,  67  N.  E. 
933. 

Kansas.— ^Wilson  v.  Janes,  29  Kan. 
233. 

Maine. —  Heald  v.  Moore,  79  Me. 
271,  9  Atl.  734. 

Massachusetts. — Wilcox  v.  New 
Bedford,  140  Mass.  570,  5  N.  E.  507 ; 
Gilkey  v.  Watertown,  141  Mass.  317, 
5  N.  E.  152;  Parker  v.  Norfolk 
County,  150  Mass.  489,  23  N.  E.  231 ; 
Corey  v.  Wrentham,  164  Mass.  18, 
41  N.  E.  101 ;  Everett  v.  Fall  River, 
189  Mass.  513,  75  N.  E.  946. 

New  York. —  Marble  v.  Whitney, 
28  N.  Y.  297;  Cohoes  v.  Delaware, 
etc.,  Canal  Co.,  7  N.  T.  Supp.  885. 

Utah. —  Tuttle  v.  Sowadzki,  41 
Utah  501,  126  Pac.  959. 

For  damages  by  the  discontinu- 
ance of  highways,  see  supra,  §  §  115, 
116,  322,  323. 

12.  England. —  Dawes  v.  Hawkins, 
8  C.  B.  (N.  S.)  848 ;  Turner  v.  Ring- 
wood  Highway  Board,  L.  R.  9  Eq. 
418. 

Indiana. — Wolf e  v.  Sullivan, ;  133 
Ind.  331,  32  N.  E.  1017. 

Iowa. —  Lathrop  v.  Central  Iowa 
R.  R.  Co.,  69  Iowa  105,  28  N.  W. 
465;  Pettit  v.  Grand  Junction,  119 
Iowa  352,  93  N.  W.  381. 

Massachusetts. — Loring  v.  Boston, 
12  Gray  209 ;  Bliss  v.  Attleborough, 
200  Mass.  227,  86  N.  E.  299 ;  Preston 
v.  Newton,  213  Mass.  483,  100  N.  E. 
641. 

Missouri.— State  v.  Culver,  65  Mo. 
607,  27  Am.  Rep.  295. 


New  Yorlc. —  Driggs  v.  Phillips, 
103  N.  Y.  77,  8  N.  E.  514. 

Ohio. —  Kelly  Nail,  etc.,  Co.  v. 
Lawrence  Furnatce  Co.,  46  Ohio  St. 
544,  22  N.  E.  639. 

West  Virginia. —  Ralston  v.  Wes- 
ton, 46  W.  Va.  544,  33  S.  E.  226,  76 
Am.  St.  Rep.  834  (at  p.  551,  where 
the  court  says  "  Once  a  highway, 
always  a  highway,  until  legally  dis- 
continued, changed  or  a'Vtered"). 

13.  Connecticut. —  BeardsPee  v. 
French,  7  Conn.  125,  18  Am.  Dec. 
86 ;  Greist  v.  Amrhyn,  80  Conn.  280, 
68  Atl.  521. 

Illinois. —  Power  v.  Watkins,  58 
111.  380;  Brockhausen  v.  Bochland, 
137  111.  547,  27  N.  E.  458. 

Iowa.—  Heller  v.  Cahill,  138  Iowa 
301,  115  N.  W.  1009. 

Kentucky. —  Phillips  v.  Lawrence, 
23  Ky.  L.  Rep.  824,  64  S.  W.  411. 

Maryland. —  Baldtwin  v.  Trimble, 
85  Md.  396,  37  Atl.  176,  36  L.  R.  A. 
489. 

Massachusetts. —  Holt  v.  Sargent, 
15  Gray  97. 

North  Carolina. —  Crump  v.  Mims, 
64  N.  C.  7167. 

Ohio.—  Fox  v.  Hart,  11  Ohio- 414. 

14.  California. —  People  v.  Myring, 
144  Cal.  351,  77  Pac.  975. 

Illinois. —  Galbraith  v.  Littiech,  73 
111.  209. 

Iowa. —  Bradley  v.  Appanoose 
County,  106  Iowa  105,  76  N.  W. 
519. 

Massachusetts. —  Johnson  v.  Wy- 
man,  9  Gray  186. 

Missouri. —  State  v.  Culver,  65  Mo. 
607,  27  Am.  Rep.  295. 
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It  is  well  settled  that  the  maxim  of  the  common  law, 
nullum  tempus  occurrit  regi,  is  in  force  in  this  country, 
and  that,  in  the  absence  of  statute,  the  property  of  the 
United  States  or  of  a  state  cannot  be  acquired  by  adverse 
user,  no  matter  how  long  continued.15  How  far  land 
owned  or  controlled  by  a  municipal  corporation  is  pro- 
tected by  this  maxim  is  not  so  clear.  In  some  jurisdic- 
tions it  is  held  that  the  property  of  a  municipal  corpora- 
tion is  subject  to  prescription  to  the  same  extent  as  that 
of  an  individual,  and  in  others  it  is  denied  that  it  is  so 
subject  at  all;  but  the  better  rule  seems  to  be  that,  in  rela- 
tion to-  property  which  a  municipal  corporation  holds  as 
an  agency  of  the  state  and  in-  trust  for  the  public  at  large, 
since  the  municipal  authorities  have  no  inherent  power  to 
alienate  such  property  or  to  discontinue  the  public  ease- 
ment by  direct  action,  they  have  no  power  to  accomplish 
the  same  -thing  indirectly,  by  suffering  the  encroachment 
upon  or  occupation  of  such  property  to  pass  unchecked, 
and  consequently,  in  respect  to  such  property,  in  the 
absence  of  a  statute  to  the  contrary,  the  rule  of  nullum 
tempus  is  in  full  force  and  effect,  and  title  to  such  prop- 
erty cannot  be  acquired  against  the  municipality  by  adverse 
possession;16  but  in  respect  to  property  which  a  municipal 
corporation  holds  in  private  proprietorship,  the  rule  of 

New    Hampshire. —  Thompson    v.  General  v.  Revere  Copper  Co.,  152 

Major,  58  N.  H.  242.  Mass.    444,    450,    35    N.    E.    605,    9 

New  Jersey. —  Mason  v.  'Ross,  75  L.  R.  A.  510. 

N.  J.  Eq.  136,  71  Atl.  141.  Mississippi. —  State  v.  Joiner,   23 

Pennsylvania. —  Commonwealth  v.  Miss.  500. 

Moorehead,  118  Pa.  344,  12  Atl.  424,  New  York.—  People  v.  Gilbert,  18 

4  Am.  St.  Rep.  599.  Johns.  227 ;  Dickinson  v.  New  York, 

Rhode    Island.—  Knowles    v.  92  N.  Y.  584. 

Kmwles,  25  R.  I.  325,  55  Atl.  755.  Ohio.—  Cincinnati    v.    Evans,    5 

Tennessee. — Gilson-  v.  State,  5  Lea  Ohio  St.  594. 

IQl  Pennsylvania. — Bagley  v.  Wallace, 

15.  United  States.—  United  States  16  Serg.  &  R.  245;  Commonwealth 

v.     Kirkpatrick,     9     Wheat.     735 ;  v.  Hutchinson,  10  Pa.  466. 

United  States  v.  Hoar,  2  Mason  C.  C.  South  Carolina.—  Allston's  Lessee 

134  v.  Saunders,  1  Bay  30. 

Georgia.—  Brimfield  v.  Carter,  2  16.  California.—  San  Francisco  v. 

Ga  143.  Calderwood,   31   Cal.    585,   91   Am. 

/0WOL_Des  Moines  v.  Harker,  34  Dec.  542;  Yolo  County  v.  Barney, 

Iowa  84  79  Cal.   375,   21   Pac.  833,   12   Am. 

Massachusetts.—  Stoughton  v.  Ba-  St.  Rep.  152 ;  Archer  v.  Salinas  City, 

ker  4  Mass.  522,  528 ;  Ward  v.  Bar-  93  Cal.  43,  28  Pac.  839,  16  L.  R.  A. 

tbolomew    6   Pick.    409 ;   Attorney-  145 ;  People  v.  Holladay,  93  Cal.  241, 
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nullum  tempus  has  no  application,  and  title  can  be  acquired 
by  adverse  possession  in  the  same  manner  as  in  property 
of  a  private  individual.17  As  highways  and  streets  unques- 
tionably fall  in  the  former  class,  it  follows  that  the  public 
easement  in  the  whole  or  part  of  a  highway  cannot  be  lost 
by  encroachment  or  occupation  by  abutting  owners  or 
other  persons  or  corporations,  however  long  continued, 
unless  it  is  otherwise  expressly  so  provided  by  statute.18 


29  Pac.  54,  27  Am.  St.  Rep.  186; 
Home  for  Inebriates  v.  San  Fran- 
cisco, 119  Cal.  534,  51  Pac.  950. 

Louisiana. — Minor  v.  New  Orleans, 
115  La.  301,  38  So.  999. 

Pennsylvania. —  Kittaning  Acad- 
emy v.  Brown,  41  Pa.  269. 

West  Virginia. —  Foley  v.  Dod- 
dridge County  Court,  54  W.  Va.  16, 
46  S.  B.  246. 

See  also  infra,  note  18. 

17.  Alabama.—  Miller  t.  State/ 38 
Ala.  600. 

Arkansas. —  Helena  v.  Hornor,  58 
Ark.  151,  23  S.  W.  966. 

California. —  San  Francisco  v. 
Straut,  84  Cal.  124,  24  Pac.  814. 

Illinois. —  Hammond  v.  Shepard, 
186  111.  235,  57  N.  E.  867,  78  Am. 
St.  Rep.  274. 

Indiana. —  Bedford  v.  Willard,  133 
Ind.  562,  33  N.  B.  368 ;  New  Castle 
v.  Lake  Erie,  etc.,  R.  R.  Co.,  155 
Ind.  18,  57  N.  E.  516. 

Iowa. —  Pella  v.  Scholte,  24  Iowa 
283,  95  Am.  Dec.  729. 

Kentucky. —  Rowan  v.  Portland,  8 
B.  Mon.  232. 

Maryland.—  Baltimore  v.  Rowe, 
107  Md.  704,  67  Atl.  93. 

Massachusetts. — Commonwealth  v. 
Newbury,  2  Pick.  51,  60 ;  First  Par- 
ish in  Gloucester  v.  Beach,  2  Pick. 
60  note;  First  Parish  in  Medford 
v.  Pratt,  4  Pick.  222;  Kilburn  v. 
Adams,  7  Met.  33 ;  Cohasset  v. 
Moors,  204  Mass.  173,  90  N.  E.  978. 

Michigan. —  Schneider  ■  v.  Detroit, 
135  Mich.  570,  98  N.  W.  258;  Cass 
Farm  Co.  v.  Detroit,  139  Mich.  318, 
102  N.  W.  848. 

Missouri. —  Palmer  v.  Jones,  188 
Mo.  163,  85  S.  W.  1113;  Himmel- 
berger-Harrison  Lumber  Co.  v. 
Craig,  248  Mo.  319,   154   S.  W.   73. 


North  Carolina. —  Turner  v.  Hills- 
boro,  127  N.  C.  153,  37   S.  E.  191. 

Pennsylvania. —  Evans  v.  Erie 
County,  66  Pa.  222;  Kearney  v. 
West  Chester,  199  Pa.  392,  49  Atl. 
227. 

18.  United  States.  —  Grogan  v. 
Hayward,  6  Sawyer  C.  C.  498,  4  Fed. 
161. 

Alabama. — Webb  v.  Demopolis,  95 
Ala.  116,  13  So.  289,  21  L.  R.  A.  62 ; 
Harn  v.  Dadeville,  100  Ala.  199,  203, 
14  So.  9 ;  Weiss  v.  Taylor,  144  Ala. 
440,  39  So.  519 ;  Alexander,  etc.,  Co. 
v.  Central  of  Georgia  Ry.  Co.,  182 
Ala.  516,  62  So.  745. 

California. —  People  v.  Pope,  53 
Cal.  437;  Visalia  v.  Jacob,  65  Cal. 
434,  4  Pac.  433,  52  Am.  Rep.  303; 
Orena  v.  Santa  Barbara,  91  Cal. 
621,  28  Pac.  268;  Southern  Pacific 
Co.  v.  Hyatt,  132  Cal.  240,  64  Pac. 
272,  54  L.  R.  A.  522. 

Colorado. —  Denver  v.  Girard,  21 
Col.  447,  42  Pac.  662. 

Delaware. — Allender  v.  Wilming- 
ton, 7  Pen.  48,  76  Atl.  610. 

Georgia. — Augusta  v.  Burum,  93 
Ga.  68,  19  S.  E.  820,  26  L.  R.  A.  340 ; 
Langley  v.  Augusta,  118  Ga.  590,  45 
S.  E.  486,  98  Am.  St.  Rep.  133; 
Robins  v.  McGehee,  127  Ga.  431,  56 
S.  E.  461. 

Idaho. —  Hanson  v.  Proffer,  23 
Idaho  705,  132  Pac.  573. 

Illinois. —  Peoria  v.  Johnston,  56 
111.  45;  Lee  v.  Mound  Station,  118 
111.  304,  8  N.  E.  759;  Sullivan  v. 
Tiehenor,  179  111.  97,  53  N.  E.  561; 
El  Paso  v.  Hoagland,  224  III.  263, 
79  N.  E.  658;  Deland  v.  Dixon 
Power,  etc.,  Co.,  225  111.  212,  80  N.  E. 
125. 

Indiana. —  Sims  v.  Frankfort,  79 
Ind.  446 ;  Cheek  v.  Aurora,  92  Ind. 


1410 


The  Law  op  Eminent  Domain. 


§  509 


107 ;  Wolfe  v.  Sullivan,  133  Ind.  331, 
32  N.  E.  1017 ;  Hall  v.  Breyfogle,  162 
Ind.  494,  70  N.  B.  883. 

Iowa. — Waterloo  v.  Union  Mill 
Co.,  72  Iowa  437,  34  N.  W.  197; 
Quinn  v.  Baage,  138  Iowa  426,  114 
N.  W.  204;  Sutton  v.  Mentzer,  154 
Iowa  1,  134  N.  W.  108. 

Kansas.— Webb  v.  Butler  County, 
52  Kan.  375,  34  Pac.  973;  Eble  v. 
State,  77  Kan.  179,  93  Pac.  803,  127 
Am.  St.  Rep.  412 ;  Wallace  v.  Cable, 
87  Kan.  835,  127  Pac.  5,  42  L.  R.  A. 
(N.  S.)   587. 

Louisiana. —  New  Orleans  v.  Mag- 
non,  4  Martin  1 ;  Thibodeau  v.  Mag- 
gioli,  4  La.  Ann.  73 ;  Louisiana  Ice 
Mfg.  Co.  v.  New  Orleans,  43  La. 
Ann.  217,  9  So.  21;  New  Basin 
Canal  Board  v.  Weston  Lumber  Co., 
109  La.  925,  33  So.  923;  Minor  v. 
New  Orleans,  115  La.  301,  38  So. 
999. 

Maine. —  Charlotte  v.  Pembroke 
Iron  Works,  82  Me.  391,  19  Atl. 
902,  8  L.  R.  A.  828. 

Maryland.  —  Baldwin  v.  Trimble, 
85  Md.  396,  37  Atl.  176,  36  L.  R.  A. 
489;  Cushwa  v.  Williamsport,  117 
Md.  306,  83  Atl.  389. 

Massachusetts. —  Parker  v.  Fram- 
ingham,  8  Met.  260,  268 ;  Morton  v. 
Moore,  15  Gray  573 ;  New  Salem  v. 
Eagle  Mill  Co.,  138  Mass.  8. 

Michigan. — Weber  v.  Detroit,  159 
Mich.  14,  123  N.  W.  540,  36  L.  R.  A. 
(N.  S.)  1056. 

Mississippi.  —  Vicksburg  v. 
Marshall,  59  Miss.  563  ;  Witherspoon 
v.  Meridian,  69  Miss.  288,  13  So. 
843 ;  Bay  St.  Louis  v.  Hancock 
County,  80  Miss.  364,  32  So.  54 ;  Lex- 
ington v.  Hoskins,  96  Miss.  163,  50 
So.  561. 

Montana. — Territory  v.  Deegan,  3 
Mont.  82. 

Nebraska. —  Krueger  v.  Jenkins, 
59  Nebr.  641,  81  N.  W.  844 ;  Lydick 
v.  State,  61  Nebr.  309,  81  N.  W.  844. 
New  Hampshire. —  State  v.  Frank- 
lin Falls  Co.,  49  N.  H.  240 ;  Collins 
v.  Howard,  65  N.  H.  190,  18  Atl. 
794;  Harrington  v.  Manchester,  76 
N.  H.  347,  82  Atl.  716. 

New  Jersey. — Jersey  City  v.  Mor- 
ris Canal,  etc.,  Co.,  12  N.  J.  Bq.  547; 
Tainter  v.  Morristown,  19  N.  J.  Eq. 


46;  Hoboken  Land,  etc.,  Co.  v.  Ho- 
boken,  36  N.  J.  L.  540;  Laing  v. 
United  New  Jersey,  etc.,  R.  R.  Co., 
54  N.  J.  L.  576,  25  Atl.  409,  33  Am. 
St.  Rep.  682. 

New  York. — Milhau  v.  Sharp,  27 
N.  T.  611,  84  Am.  Dec.  314 ;  St.  Vin- 
cent Female  Orphan  Asylum  v. 
Troy,  76  N.  T.  108,  32  Am.  Rep.  286 ; 
Buffalo  v.  Delaware,  etc.,  R.  R.  Co., 
190  N.  Y.  84,  82  N.  E.  513. 

North  Carolina. —  Moose  v.  Car- 
son, 104  N.  C.  431,  10  S.  E.  689,  7 
L.  R.  A.  548,  17  Am.  St.  Rep.  681; 
State  v.  Godwin,  145  N.  C.  461,  59 
S.  B.  132;  Newbern  v.  Wadsworth, 
151  N.  C.  309,  66  S.  E.  144. 

Ohio. —  Heddleston  v.  Hendricks, 
52  Ohio  St.  460,  40  N.  E.  408. 

Oregon. —  Schooling  v.  Harris- 
burg,  42  Ore.  494,  71  Pac.  605; 
Christian  v.  Eugene,  49  Ore.  170, 
89  Pac.  419. 

Pennsylvania. —  Commonwealth  v. 
McDonald,  16  Serg.  &  R.  390 ;  Kopf 
v.  Utter,  101  Pa.  27;  Common- 
wealth v.  Moorehead,  118  Pa.  344, 
12  Atl.  424,  4  Am.  St.  Rep.  599. 

Rhode  Island. —  Simmons  v.  Cor- 
nell, 1  R.  I.  519;  Almy  v.  Church, 
18  R.  I.  182,  26  Atl.  58;  Matteson 
v.  Whaley,  20  R.  I.  412,  39  Atl.  754; 
Knowles  v.  Knowles,  25  R.  I.  325, 
55  Atl.  755;  Horgan  v.  Jamestown, 
32  R.  I.  528,  80  Atl.  271. 

South  Carolina. —  Crocker  v.  Col- 
lins, 37  S.  C.  327,  15  S.  E.  951,  34 
Am.  St.  Rep.  752;  Chafee  v.  Aiken, 
57  S.  C.  507,  35  S.  E.  800. 

Tennessee.  —  Sims  v.  Chatta- 
nooga, 2  Lea  694;  Memphis  v. 
Lenore,  6  Coldw.  412. 

Virginia.  —  Taylor  v.  Common- 
wealth, 29  Gratt.  780;  Yates  v. 
Warrenton,  84  Va.  337,  4  S.  E.  818, 
10  Am.  St.  Rep.  860;  Bellenot  v. 
Richmond,  108  Va.  314,  61  S.  E.  785. 

Washington. —  Rapp  v.  Stratton, 
41  Wash.  263,  83  Pac.  182. 

West  Virginia. —  Ralston  v.  Wes- 
ton, 46  W.  Va.  544,  33  S.  E.  326,  76 
Am.  St.  Rep.  834;  Elkins  v.  Off- 
haus,  74  W.  Va.  339,  81  S.  E.  1132. 

Wiscomim. —  Childs  v.  Nelson,  69 
Wis.  125,  33  N.  W.  587;  Nicolai  v. 
Davis,  91  Wis.  370,  64  N.  W.  1001. 
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§  510.  Abandonment  of  the  Location  of  a  Private  Corpo- 
ration. 

The  easement  of  a  private  corporation,  even  although 
acquired  by  eminent  domain  and  devoted  to  the  public  use, 
may  unlike  the  easement  of  a  highway,  be  lost  by  abandon- 
ment.19 Mere  non-user,  though  continued  for  more  than 
twenty  years  will  not  however  extinguish  such  an  ease- 
ment,20 nor  will  non-user  accompanied  by  use  of  the  land 


19.  England. —  Moore  v.  Rawson, 
3  Barn.  &  A.  332. 

United  States. —  Henderson  v. 
Central  Passenger  R.  R.  Co.,  21 
Fed.  358;  Louisville  Trust  Co.  v. 
Cincinnati,  22  C.  C.  A.  334,  76  Fed. 
296 ;  Townsend  v.  Michigan  Central 
R.  R.  Co.,  42  C.  C.  A.  570,  101  Fed. 
757;  Atlanta,  etc.,  R.  R.  Co.  v. 
Southern  Ry.  Co.,  153  Fed.  122,  11 
Ann.  Cas.  766. 

Alabama. — Davis  v.  Memphis,  etc., 
R.  R.  Co.,  87  Ala.  633,  6  So.  140; 
Tennessee,  etc.,  R.  R.  Co.  v.  Taylor, 
102  Ala.  224,  14   So.   379. 

Arkansas. —  Memphis,  etc.,  R.  R. 
Co.  v.  Humphreys,  65  Ark.  631,  48 
S.  W.  86. 

Connecticut. —  Curtiss  v.  Smith, 
35  Conn.  156. 

Georgia. —  Gaston  v.  Gainesville, 
etc.,  Ry.  Co.,  120  Ga.  516,  48  S.  E. 
188,  3  St.  Ry.  Rep.  85;  Atlanta  v. 
Jones,  135  Ga.  376,  69  S.  B.  571. 

Illinois. —  Chicago,  etc.,  R.  R.  Co. 
v.  Clapp,  201  111.  425,  66  N.  E.  223 ; 
Stannard  v.  Aurora,  etc.,  R.  R.  Co., 
220  111.  474,   77  N.  E.  254. 

Iowa. — ■  Central  Iowa  R.  R.  Co. 
v.  Moulton,  etc.,  R.  R.  Co.,  57  Iowa 
249,  10  N.  W.  639. 

Kentucky. —  Pollock  v.  Maysville, 
etc.,  R.  R.  Co.,  103  Ky.  84,  44  S.  W. 
359. 

Louisiana. —  Louisiana,  etc.,  Ry. 
Co.  v.  Louisiana,  etc.,  Navigation 
Co.,  127  La.  587,  53  So.  872. 

Maryland. —  Canton  v.  Baltimore, 
etc.,  R.  R.  Co.,  99  Md.  202,  57  Atl. 
637. 

Massachusetts. —  French  v.  Brain- 
tree  Mfg.  Co.,  23  Pick.  216;  Pro- 
prietors of  Locks  and  Canals  v. 
Nashua,  etc.,  R.  R.  Co.,  104  Mass. 
1,   7;   Westcott  v.   New   York,   etc., 


R.  R.  Co.,  152  Mass.  465,  25  N.  E. 
840;  Bicknell  v.  New  York,  etc.,  R. 
R.  Co.,  161  Mass.  428,  37  N.  E.  378 ; 
New  York,  etc.,  R.  R.  Co.  v.  Bene- 
dict, 169  Mass.  262,  47  N.  E.  1027; 
Amee  v.  Boston,  etc.,  R.  R.  Co.,  212 
Mass.  421,  99  N.  E.  168. 

Missouri.  —  Scarrit  v.  Kansas 
City,  etc.,  R.  R.  Co.,  148  Mo.  676, 
50  S.  W.  905. 

Nebraska. —  Gross  v.  Jones,  85 
Nebr.  77,  122  N.  W.  681,  32  L.  R.  A. 
(N.  S.)   47. 

New  York. —  Roby  v.  New  York 
Central,  etc.,  R.  R.  Co.,  142  N.  Y. 
177,  36  N.  E.  1053. 

Ohio.  —  Garlick  v.  Pittsburgh, 
etc.,  R.  R.  Co.,  67  Ohio  St.  235,  65 
N.  E.  896. 

Pennsylvania.  —  Pittsburgh,  etc., 
R.  R.  Co.  v.  Pittsburgh,  etc.,  R.  R. 
Co.,  159  Pa.  339,  28  Atl.  155. 

South  Carolina. — Lorick  v.  South- 
ern Ry.  Co.,  87  S.  C.  71,  68  S.  E.  931. 

20.  United  States. —  Northern  Pa- 
cific E.  R.  Co.  v.  Smith,  171  IT.  S. 
260,  43  L.  ed.  157  (railroad)  ;  St. 
Louis,  etc.,  R.  R.  Co.  v.  Foltz,  52 
Fed.  627  (railroad)  ;  Townsend  v. 
Michigan  Central  R.  R.  Co.,  42 
C.  C.  A.  570,  101  Fed.  757  (rail- 
road). 

Arkansas. —  Graham  v.  St.  Louis, 
etc.,  R.  R.  Co.,  69  Ark.  562,  65  S.  W. 
1048,  66  S.  W.  344  (railroad). 

California.—  Southern  Pacific  R. 
R.  Co.  v.  Hyatt,  132  Cal.  240,  64 
Pac.  272,  54  L.  R.  A.  522  (railroad). 

Illinois. —  Durfee  v.  Peoria,  etc., 
R.  R.  Co.,  140  111.  435,  30  N.  E.  686 
(railroad)  ;  Stannard  v.  Aurora, 
etc.,  R.  R.  Co.,  220  111.  474,  77  N.  E. 
254  (railroad). 

Indiana. —  Chicago,  etc.,  R.  R.  Co. 
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by  the  owner  of  the  fee,  since  he  may  as  of  right  make  such 
use  of  the  land  as  does  not  interfere  with  the  easement 
as  actually  exercised;  so  that  his  use  is  not  adverse.21  To 
effect  the  extinguishment  of  such  an  easement  by  aban- 
donment there  must  be  either  a  devotion  of  the  land  to  a 
use  inconsistent  with  that  for  which  it  was  taken,22  or  non- 


v.  Wood,  30  Ind.  App.  650,  66  N.  E. 
923  (railroad). 

Iowa. —  Barlow  v.  Chicago,  etc., 
R.  K.  Co.,  29  Iowa  276  (railroad) ; 
Morgan  v.  Des  Moines,  etc.,  R.  R. 
Co.,  113  Iowa  561,  85  N.  W.  902 
(railroad). 

Kentucky. —  McDougle  v.  Clark, 
7  B.  Mon.   (Ky.)  448  (flowage). 

Massachusetts. — Williams  v.  Nel- 
son, 23  Pick.  141  (flowage) ;  Eddy 
t.  Chace,  140  Mass.  471,  5  N.  E. 
306  (flowage). 

Michigan. —  Day  v.  Walden,  46 
Mich.  575,  10  N.  E.  26  (flowage). 

Missouri.  —  Scarrett  v.  Kansas 
City,  etc.,  R.  R.  Co.,   148  Mo.  676, 

50  S.  W.  905   (railroad). 
Nebraska. —  Struve  v.  Republican 

Valley  R.  R.  Co.,  2  Nebr.  Unoff.  585, 
89  N.  W.  604. 

New  York. —  Conabeer  v.  New 
York,  etc.,  R.  R.  Co.,  156  N.  Y.  484, 

51  N.  E.  402  (railroad)  ;  Hall  v. 
State,  92  App.  Div.  96,  87  N.  Y. 
Supp.  338  (flowage). 

North  Carolina. — Beattie  v.  Caro- 
lina Central  R.  R.  Co.,  108  N.  C. 
425,  12  S.  E.  913   (railroad). 

Pennsylvania. —  Hummel  v.  Cum- 
berland Valley  R.  R.  Co.,  175  Pa. 
537,  34  Atl.  848   (railroad). 

Rhode  Island. —  Mowry  v.  Shel- 
don, 2  R.  I.  369   (flowage). 

Tennessee. —  Virginia,  etc.,  R.  R. 
Co.  v.  Crow,  108  Tenn.  17,  64  S.  W. 
4S5  (railroad). 

Texas. —  Denison,  etc.,  R.  R.  Co. 
v.  St.  Louis,  etc.,  R.  R.  Co.,  96  Tex. 
233,  72  S.  W.  161. 

Washington. —  Nicomen  Boom  Co. 
v.  North  Shore,  etc.,  Co.,  40  Wash. 
315,  82  Pac.  412   (boom  company). 

In  some  cases  however  the  courts 
have  been  less  liberal  to  the  holder 
of  an  easement  acquired  under  the 
mill  acts,  and  have  held  mere  non- 
user,   unexplained,   as   evidence  of 


abandonment.  Curtiss  v.  Smith,  35 
Conn.  156;  French  v.  Braintree 
Mfg.  Co.,  23  Pick.  (Mass.)  216; 
Gross  v.  Jones,  85  Neb.  77,  122 
N.  W.  681,  32  L.  R.  A.  (N.  S.)  47, 
and  even  in  the  case  of  a  railroad 
non-use  may  continue  so  long  as  to 
indicate  an  intention  of  abandon- 
ment. 

United  States. —  I/ouisville  Trust 
Co.  v.  Cincinnati,  22  C.  C.  A.  334, 
76  Fed.  296;  Townsend  v.  Michigan 
Central  R.  R.  Co.,  42  C.  C.  A.  570, 
101  Fed.  757. 

Alabama.  —  Davis  v.  Memphis, 
etc.,  R.  R.  Co.,  87  Ala.  633,  6  So. 
140. 

Arkansas. —  Memphis,  etc.,  R.  R. 
Co.  v.  Humphreys,  65  Ark.  631,  48 
S.  W.  86. 

Kentucky. —  Pollock  v.  Maysville, 
etc.,  R.  R.  Co.,  103  Ky.  84,  44  S.  W. 
359. 

New  York. —  Roby  v.  New  York 
Central,  etc.,  R.  R.  Co.,  142  N.  Y. 
176,  36  N.  E.  1053. 

Pennsylvania. —  Pittsburgh,  etc., 
R.  R.  Co.  v.  Pittsburgh,  etc.,  R.  R. 
Co.,  159  Pa.  339,  28  Atl.  155. 

21.  Supra,  §§  194,  195. 

22.  The  devotion  of  the  land  to  a 
private  use  extinguishes  a  public 
easement.  Lucas  v.  Ashland  Light, 
etc.,  Co.,  92  Nebr.  550,  138  N.  W. 
761 ;  Paterson  v.  Kearny,  84  N.  J.  L. 
456,  87  Atl.  103 ;  Neitzel  v.  Spokane 
International  Ry.  Co.,  65  Wash.  100, 
117  Pac.  864,  36  L.  R.  A.  (N.  S.) 
522;  or  its  devotion  to  another  in- 
consistent public  use,  supra,  §  203. 
But  a  railroad  does  not  abandon  its 
location  by  leasing  it  for  a  coal- 
yard,  if  it  continued  to  use  the 
track,  Roby  v.  New  York  Central, 
etc.,  R.  R.  Co.,  142  N.  Y.  176,  36 
N.  E.  1053 ;  or  by  erecting  restau- 
rants or  places  of  amusement 
thereon,  Prospect  Park,  etc.,  R.  R. 
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user  for  the  purposes  for  which  it  was  taken  under  circum- 
stances clearly  indicating  an  intent  to  permanently  aban- 
don its  use.23  Whether  there  has  been  an  abandonment 
is  a  question  of  fact  to  be  decided  upon  all  the  circum- 
stances of  each  case.24 


Co.  v.  Williamson,  91  N.  T.  552;  or 
by  erecting  a  public  warehouse 
thereon,  Gurney  v.  Minneapolis,  etc., 
R.  R.  Co.,  63  Minn.  70,  65  N.  W. 
136,  30  L.  R.  A.  534;  or  by  leasing 
a  water  station  to  a  fishing  club, 
Dillon  v.  Kansas  City,  etc.,  R.  R. 
Co.,  67  Kan.  687,  74  Pac.  251. 

23.  England. —  Moore  v.  Rawson, 
3  Barn.  &  A.  332. 

United  States.  —  Henderson  v. 
Central  Passenger  R.  R.  Co.,  21 
Fed.  358;  Louisville  Trust  Co.  v. 
Cincinnati,  22  C.  C.  A.  334,  76  Fed. 
296;  Townsend  v.  Michigan  Central 
R.  R.  Co.,  42  C.  C.  A.  570,  101  Fed. 
757;  Atlanta,  etc.,  R.  R.  Co.  v. 
Southern  Ry.  Co.,  153  Fed.  122,  11 
Ann.  Cas.  766. 

Alabama. —  Tennessee,  etc.,  R.  R. 
Co.  v.  Taylor,  102  Ala.  224,  14  So. 
379. 

Georgia. —  Gaston  v.  Gainesville, 
etc.,  Ry.  Co.,  120  Ga.  516,  48  S.  E. 
188,  3  St.  Ry.  Rep.  85;  Atlanta  v. 
Jones,  135  Ga.  376,  69  S.  E.  571. 

Illinois. —  Chicago,  etc.,  R.  R.  Co. 
v.  Clapp,  201  111.  425,  66  N.  E.  223 ; 
Stannard  v.  Aurora,  etc.,  R.  R.  Co., 
220  111.  474,  77  N.  E.  254. 

Iowa. —  Central  Iowa  R.  R.  Co.  v. 
Moulton,  etc.,  R.  R.  Co.,  57  Iowa 
249,  10  N.  W.  639. 

Louisiana. —  Louisiana,  etc.,  Ry. 
Co.  v.  Louisiana,  etc.,  Navigation 
Co.,  127  La.  587,  53  So.  872. 

Maryland. — Canton  v.  Baltimore, 
etc.,  R.  R.  Co.,  99  Md.  202,  57  Atl. 
637. 

Massachusetts. —  New  York,  etc., 
U.  R.  Co.  v.  Benedict,  169  Mass. 
262,   47  N.  E.   1027. 

Missouri.  —  Scarritt  v.  Kansas 
City,  etc.,  R.  R.  Co.,  148  Mo.  676, 
50  S.  W.  905. 

New  York. —  Roby  v.  New  York 
Central,  etc.,  R.  R.  Co.,  142  N.  Y. 
177,  36  N.  E.  1053. 

Ohio. — Garlick  v.  Pittsburgh,  etc., 


R.  R.  Co.,  67  Ohio  St.  235,  65  N.  E. 
896. 

Pennsylvania. —  Pittsburgh,  etc., 
R.  R.  Co.  v.  Pittsburgh,  etc.,  R.  R. 
Co.,  159  Pa.  339,  28  Atl.  155. 

South  Carolina, — Lorick  v.  South- 
ern Ry.  Co.,  87  S.  C.  71,  68  S.  E.  931. 

Intention  to  abandon  may  be  in- 
ferred from  non-use  accompanied 
by  removal  of  all  the  structures 
which  made  use  possible.  Chicago, 
etc.,  R.  R.  Co.  v.  Clapp,  201  111.  426, 
66  N.  E.  223 ;  Jones  v.  Van  Bochove, 
103  Mich.  98,  61  N.  W.  342;  Han- 
nibal, etc.,  R.  R.  Co.  v.  Frowein,  163 
Mo.  19,  63  S.  W.  500.  Intention  to 
abandon  will  be  less  readily  in- 
ferred if  the  easement  has  been 
paid  for.  Canton  v.  Baltimore,  etc., 
R.  R.  Co.,  99  Md.  202,  57  Atl.  637 ; 
Amee  v.  Boston,  etc.,  R.  R.  Co.,  212 
Mass.  421,  99  N.  E.  168 ;  Hummel  v. 
Cumberland  Valley  R.  R.  Co.,  175 
Pa.  537,  34  Atl.  848.  When  a  rail- 
road acquired  by  eminent  domain  a 
strip  of  land  from  which  to  take 
material,  and  after  the  railroad  was 
built  the  owner  of  the  fee  fenced  in 
and  occupied  the  strip  for  36  years, 
there  was  an  abandonment.  Cleve- 
land, etc.,  Ry.  Co.  v.  Smith,  177  Ind. 
524,  97  N.  E.  164.  It  was  held  in 
Chicago,  etc.,  Ry.  Co.  v.  Clark  (Tex. 
Civ.  App.),  146  S.  W.  989,  that  fail- 
ure for  seven  years  to  use  land  con- 
demned for  depot  purposes  raised  a 
presumption  of  abandonment.  So 
also  when  the  use  of  the  property 
for  the  purpose  for  which  it  is 
taken  proves  to  be  impossible,  there 
will  be  held  to  be  an  abandonment. 
Bell  v.  Mattoon  Waterworks,  etc., 
Co.,  245  111.  544,  92  N.  E.  352,  137 
Am.  St.  Rep.  338,  19  Ann.  Cas.  153. 

24.  Alabama. —  Tennessee,  etc.,  R. 
R.  Co.  v.  Taylor,  102  Ala.  224,  14 
So.  379. 

Georgia. —  Gaston  v.  Gainesville, 
etc.,  R.  R.  Co.,  120  Ga.  518,  48  S.  E. 
188. 
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An  easement  acquired  by  eminent  domain  may  under 
some  circumstances  be  lost  by  merger.  When  the  holder 
of  an  ordinary  private  easement  acquires  the  fee  of  the 
servient  tenement,  the  estates  are  merged  and  the  ease- 
ment as  such  ceases  to  exist ;  and  the  same  rule  applies  to 
an  easement  acquired  by  eminent  domain  if  the  easement 
is  not  devoted  to  use  by  the  public,  as  in  the  case  of  a  pri- 
vate irrigation  ditch  or  a  mill  privilege.25  But  an  ease- 
ment devoted  to  use  by  the  public  will  not  be  lost  by  mer- 
ger merely  because  the  party  who  paid  for  the  easement 
has  acquired  the  fee,  at  any  rate  if  the  title  to  the  ease- 
ment is  in  the  public.26 

§  511.  The  Right  to  Sell  or  Levy  upon  Public  Works. 

It  is  the  general  rule  that  a  municipal  corporation  has 
the  right,  as  incidental  to  its  other  powers,  to  alienate  or 
dispose  of  any  property  which  it  holds  in  its  private  or 
proprietary  capacity,  or  which  is  not  required  to  enable  it 
to  fulfil  the  public  duties  imposed  upon  it  by  law;27  but 
property  which  it  holds  in  its  public  or  governmental 
capacity  it  cannot  alienate  or  dispose  of  without  express 
authority  from  the  legislature.28     Such  property,  though 

Illinois. —  Chicago,  etc.,  R.  R.  Co.  27.  Arkansas. —  Searcy  v.  Yarnell, 

V.  Clapp,  201  111.  426,  66  N.  E.  223.  47  Ark.  269. 

Iowa. —  Central  Iowa  R.  R.  Co.  v.  Indiana. —  Shannon  v.  O'Boyle,  51 

Moulton,   etc.,   R.   R.  Co.,   57  Iowa  Ind.    565;    Terre    Haute    v.    Terre 

252,  10  N.  W.  639.  Haute  Waterworks  Co.,  94  Ind.  305 ; 

Massachusetts. — Westcott  v.  New  Fort  Wayne  v.  Lake  Shore,  etc.,  R. 

York,  etc.,  R.  R.  Co.,  152  Mass.  465,  R.  Co.,  132  Ind.  558,  32  N.  E.  215, 

25  N.  E.  840.  18  L.  R.  A.  367,  32  Am.  St.  Rep.  277. 

Texas. —  Muhle  v.  New  York,  etc.,  Massachusetts.  —  Springfield      v. 

R.  R.  Co.,  86  Tex.  459,  25  S.  W.  607 ;  Miller,  12  Mass.  415 ;  Hingham  v. 

Fort    Worth,    etc.,    R.    R.    Co.    v.  Sprague,  15  Pick.  102. 

Sweatt,   20  Tex.   Civ.  App.   543,  50  New  York.—  King's  County  Fire 

S.  W.  162.  Insurance  Co.  v.  Stevens,  101  N.  Y. 

25.  Hathorn    v.    Stinson,    10    Me.  411,  5  N.  E.  353 ;  Buffalo  v.  Balcom, 
224,    25    Am.    Dec.    228 ;    Smith    v.  134  N.  Y.  532,  32  N.  E.  7. 
Denniff,  24  Mont.  20,  60  Pac.  398,  Ohio.—  Reynolds   Heirs  v.    Stark 
81  Am.  St  Rep.  408.  County,  5  Ohio  204 ;  Newark  v.  Elli- 

26.  Thus  a  private  way  laid  out  ott,  5  Ohio  St.  113. 

by  a  town  will  not  be  discontinued  Pennsylvania.—  Carlisle  Gas,  etc., 

by  the  unity  in  one  person  of  the  Co.  v.  Carlisle,  218  Pa.  554,  67  Atl. 

land  for  the  benefit  of  which  it  was  844. 

laid  out  and  all  of  the  land  through  Wisconsin  —  Konrad    v.    Rogers, 

which  it  runs  as  the  easement  is  in  70  Wis.  492,  36  N.  W.  261. 

thp  public.    Flagg  v.  Flagg,  16  Gray  28.  As  to  the  right  of  a  munici- 

(Mass.)  175.  pality    to    discontinue    streets,    see 
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the  title  may  be  in  the  municipality,  is  held  for  the  use 
and  benefit  of  the  public  at  large,  and  the  rights  of  the 
public  therein  cannot  be  divested  without  the  consent  of 
their  representatives. 

A  similar  rule  prevails  in  the  case  of  public  service  cor- 
porations. A  private  corporation  has  the  implied  or  inci- 
dental power  to  alienate  any  of  its  property,  real  or  per- 
sonal,29 and  it  does  not  lose  this  power  merely  by  engaging 
in  the  service  of  the  public,  so  far  as  it  can  be  exercised 
without  interference  with  its  public  duties.30  It  must  how- 
ever be  remembered  that  a  public  service  corporation  is 
granted  certain  franchises  and  privileges  from  the  state  in 
consideration  of  its  performance  of  corresponding  duties, 
and  it  consequently  will  not  be  allowed  to  disable  itself 
from  the  performance  of  such  duties  or  to  delegate  them 
to  another  corporation  which  has  not  been  and  perhaps 
never  would  be  authorized  by  the  legislature  to  assume 
them.  It  has  accordingly  been  held  that  a  railroad  or 
other  public  service  corporation  cannot  without  the  express 
consent  of  the  legislature  sell  its  franchise  or  the  whole 
of  its  property  or  so  much  as  is  necessary  for  the  complete 

supra,  §  509.    As  to  the  right  to  sell  But  a  city  may  sell  property  ac- 

other  property  devoted  to  the  pub-  quired  for  a  public  use,  but  not  yet 

lie  use,  see  devoted    thereto.      Fort    Wayne    v. 

Illinois. — Alton  v.  Illinois  Trans-  Lake  Shore,  etc.,  R.  R.  Co.,  132  Ind. 

portation    Co.,    12    111.    38,    52    Am.  558,  32  N.  E.  215,  18  L.  R.  A.  367, 

Dec.  479.  32    Am.    St.    Rep.    277;    Beach    v. 

Indiana. —  Lake     County     Water,  Haynes,  12  Vt.  15. 

etc.,  Co.  v.  Walsh,  160  Ind.  32,   65  29.  England.  —  Mayor      of      Col- 

N.   E.   530,  98  Am.   St.  Rep.  264.  Chester  v.  Lowton,  1  Ves.  &  B.  226, 

Massachusetts. — Attorney-General  240,  244. 

v.  Revere  Copper  Co.,  152  Mass.  444,  Illinois. — Aurora       Agricultural, 

35  N.  E.  605,  9  L.  R.  A.  510.  etc.,  Society  v.  Paddock,  80  111.  263. 

New     York.—  Knickerbocker    Ice  Maryland.  —  Binney's      Case,      2 

Co.  v.  Forty-Second  St.,  etc.,  R.  R.  Bland  99    142 

Co.,  176  N.  T.  408,  68  N.  E.  864.  Massachusetts.  — Tread-well        v. 

South     Dakota.-  Huron     Water  SalIsbury  Mfg  c      7  Gray  393  4Q4 . 

K  9C7°3,V8  SUDn'lLS65DN9'w2      O^w^tH   v.   Smith,   10  Allen 


816,  30  L.  R.  A.  848,  58  Am.  St.  Rep. 
817. 


30.  Old    Colony    R.    R.    Co.     v. 


Utah— Ogden  City  v.  Bear  Lake,  ^vans     6    Gray     (Mass.)     25,    38; 

etc    R   R   Co    16  Utah  440,  52  Pac.  Chamberlain  v.  North  Eastern  R.  R. 

697,'  41  L.  R."a.  305.  Co>  41   S'  C-   359-  19   S-  E-   743>  ^ 

Vermont.—  State    v.     Woodward,  L-  R-  A-  139,  44  Am.  St.  Rep.  717; 

23  Vt.  92.  Hunt  v.  Memphis  Gas  Light  Co.,  95 

Virgin ia—  Roper   v.   McWhorter,  Tenn.  136,  31  S.  W.  1006. 
77  Va.  214. 
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fulfilment  of  the  purpose  for  which  it  was  chartered,  either 
to  another  corporation  of  a  similar  character  or  to  private 
purchasers.31 

The  right  of  a  creditor  to  levy  upon  and  sell  property 
devoted  to  a  public  use  by  virtue  of  an  execution  against 
the  corporation  holding  the  legal  title  is  limited  by  similar 
considerations  as  those  which  apply  to  voluntary  sale.  It 
is  generally  held  that  property  which  a  municipal  corpor- 
ation holds  in  its  private  or  proprietary  capacity,  and 
which  is  devoted  to  no  public  use,  may  be  seized  and  sold 
on  execution  ;32  but  that  property  devoted  to  the  public  use 
is  not  subject  to  execution.33    Similarly,  property  owned  by 


31.  United  States. — Bast  Alabama 
R.  R.  Co.  v.  Doe,  114  U.  S.  340,  29 
L.  ed.  136;  Pennsylvania  R.  R.  Co. 
v.  St  Louis,  etc.,  R.  R.  Co.,  118  U.  S. 
290,  30  L.  ed.  83  ;  Oregon,  etc.,  Navi- 
gation Co.  v.  Oregonian  R.  R.  Co., 
130  U.  S.  1,  32  L.  ed.  837;  Snell  v. 
Chicago,  152  U.  S.  191,  38  L.  ed.  408. 

Kansas. —  State  v.  Dodge  City, 
etc.,  R.  R.  Co.,  53  Kan.  377,  36  Pac. 
747;  St.  Louis,  etc.,  R.  R.  Co.  v. 
Nyce,  61  Kan.  394,  59  Pac.  1040,  48 
L.  R.  A.  241. 

Maine. —  Brunswick  Gas  Co.  v. 
United,  etc.,  Light  Co.,  85  Me.  532, 
27  Atl.  525. 

Massachusetts. — Commonwealth  v. 
Smith,  10  Allen  448 ;  Clemens  Elec- 
tric Mfg.  Co.  v.  Walton,  206  Mass. 
215,  92  N.  E.  459,  7  St  Ry.  Rep.  456. 

New  Hampshire. —  Richards  v. 
Merrimack,  etc.,  R.  R.  Co.,  44  N.  H. 
127. 

Ohio.—  Coe  v.  Columbus,  etc.,  R. 
R.  Co.,  10  Ohio  St.  372,  75  Am.  Dec. 
518. 

Pennsylvania. —  Susquehanna  Ca- 
nal Co.  v.  Bonham,  9  Watts  &  S.  27, 
42  Am.  Dec.  315;  Plymouth  R.  R. 
Co.  v.  Colwell,  39  Pa.  337,  80  Am. 
Dec.  526;  Philadelphia  v.  Western 
Union  Tel.  Co.,  11  Phila.  328. 

Texas.—  Gulf,  etc.,  R.  R.  Co.  v. 
Morris,  67  Tex.  692,  4  S.  W.  156; 
East  Line,  etc.,  R.  R.  Co.  v.  State,  75 
Tex.  434,  12  S.  W.  690. 

West  Virginia. —  Fisher  v.  West 
Virginia,  etc.,  R.  R.  Co.,  39  W.  Va. 
366,  19  S.  E.  578.  23  L.  R.  A.  758. 


32.  United  States. —  Hart  v.  New 
Orleans,  12  Fed.  292;  Kerr  t.  New 
Orleans,  126  Fed.  920. 

Alabama. —  Birmingham  v.  Rum- 
sey,  63  Ala.  352 ;  Murphree  v.  Mo- 
bile, 108  Ala.  663,  18  So.  740 ;  Equi- 
table Loan  Co.  v.  Edwardsville,  143 
Ala.  182,  38  So.  1016,  111  Am.  St. 
Rep.  34. 

Arkansas. —  Fort  Smith  School 
District  v.  Board  of  Improvement, 
65  Ark.  343,  46  S.  W.  418. 

California. —  Holladay  v.  Frlsbie, 
15  Cal.  631;  Dunham  v.  Angus,  145 
Cal.  165,  78  Pac.  557. 

Indiana. —  State  v.  Buckles,  8  Ind. 
App.  282,  35  N.  E.  846,  52  Am.  St. 
Rep.  476. 

Iowa. —  Davenport  v.  Peoria  In- 
surance Co.,  17  Iowa  276. 

Oklahoma. —  Beadles  v.  Fry,  15 
Okla.  428,  82  Pac.  1041,  2  L.  R.  A. 
(N.  S.)  855;  Beadles  v.  Smyser,  17 
Okla.  162,  87  Pac.  292. 

Tennessee. —  St.  Francis  Levee 
District  v.  Bodkin,  108  Tenn.  700, 
69  S.  W.  270. 

Texas. —  Sherman  v.  WilliamB,  84 
Tex.  421,  19  S.  W.  606,  31  Am.  St. 
Rep.  66. 

West  Virginia. —  Brown  v.  Gates, 
15  W.  Va.  131. 

33.  United  States. — Meriwether  v. 
Garrett,  102  U.  S.  472,  501,  513, 
525,  526,  26  L.  ed.  197 ;  New  Orleans 
v.  Morris,  105  U.  S.  600,  26  L.  ed. 
1184;  New  Orleans  v.  Louisiana 
Construction  Co..  140  U.  S.  654,  35 
L.  ed.  556. 
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a  public  service  corporation  which  has  been  appropriated  to 
public  use  and  is  necessary  for  the  full  enjoyment  and 
exercise  of  any  franchise  of  the  company,  whether  acquired 
by  purchase  or  by  the  exercise  of  the  power  of  eminent 
domain,  is,  in  the  absence  of  a  statute  expressly  authoriz- 
ing it,  wholly  exempt  from  levy  and  sale  on  execution 
against  the  corporation,34  but  property  of  such  a  corpora- 
tion not  devoted  to  the  public  use,  or  devoted  to  a  public 
use  not  authorized  by  its  charter,  or  which  can  be  taken 
without  interfering  with  the  public  use,  may  be  levied  on 
in  the  same  manner  as  property  of  a  purely  private  cor- 
poration.35 


Alabama. —  Equitable  Loan  Co.  v. 
Edwardsville,  143  Ala.  182,  38  So. 
1016,  111  Am.  St.  Rep.  34. 

California. —  Gilman  v.  Contra 
Costa  County,  8  Cal.  52,  68  Am.  Dec. 
290;  Oakland  v.  Oakland  Water 
Front  Co.,  118  Cal.  160,  50  Pac.  277. 

Georgia. —  Fleishel  v.  Hightower, 
62  Ga.  324;  Curry  v.  Savannah,  64 
Ga.  290,  37  Am.  Rep.  74. 

Illinois. — Alton  v.  Illinois  Trans- 
portation Co.,  12  111.  38,  52  Am.  Dec. 
479 ;  Olney  v.  Harvey,  50  111.  453,  99 
Am.  Dec.  530;  Flora  v.  Naney,  136 
111.  45,  26  N.  E.  645. 

Iowa — Ransom  v.  Boal,  29  Iowa 
70. 

Maryland. —  McColgan  v.  Balti- 
more Belt  R.  R.  Co.,  85  Md.  519,  36 
Atl.   1026. 

Massachusetts. —  Lessard  v.  Re- 
vere, 171  Mass.  294,  295,  50  N.  E. 
533. 

Missouri. —  State  v.  Tiedeman,  69 
Mo.  306,  33  Am.  Rep.  498. 

Pennsylvania. —  Foster  v.  Fowler, 
60  Pa.  27,  32. 

Texas. —  Sherman  v.  Williams,  84 
Tex.  421,  19  S.  W.  606,  31  Am.  St. 
Rep.  66. 

34.  United  States. —  Gue  v.  Tide 
Water  Canal  Co.,  24  How.  257 ;  East 
Alabama  R.  R.  Co.  v.  Doe,  114  II.  S. 
340,  29  L.  ed.  136;  Talcott  v.  Pine 
Grove,  1  Flipp.  147,  Fed.  Cas.  No. 
13735;  Georgia  v.  Atlantic,  etc.,  R. 
R.  Co.,  3  Woods  434,  Fed.  Cas.  No. 
5351. 


California.  —  Wood  v.  Truekee 
Turnpike  Co.,  24  Cal.  474. 

Illinois. —  Hatcher  v.  Toledo,  etc., 
R.  R.  Co.,  62  111.  477. 

Indiana. —  Louisville,  etc.,  R.  R. 
Co.  v.  Boney,  117  Ind.  501,  20  N.  E. 
432,  3  L.  R.  A.  435. 

Kansas.  —  State  v.  Dodge  City, 
etc.,  R.  R.  Co.,  53  Kan.  377,  36  Pac. 
747;  St.  Louis,  etc.,  Ry.  Co.  v. 
Nyce,  61  Kan.  394,  59  Pac.  1040,  48 
L.  R.  A.  241. 

Maryland. —  Brady  v.  Johnson,  75 
Md.  445,  26  Atl.  49,  20  L.  R.  A.  737. 

Massachusetts. —  Tippeta  v.  Walk- 
er, 4  Mass.  595. 

Pennsylvania. — Susquehanna  Ca- 
nal Co.  v.  Bonham,  9  Watts  &  S. 
27,  42  Am.  Dec.  315;  Plymouth  R. 
R.  Co.  v.  Colwell,  39  Pa.  337,  80 
Am.  Dec.  526;  Western  Pennsyl- 
vania R.  R.  Co.  v.  Johnston,  59  Pa. 
294. 

Tennessee. —  Baxter  v.  Nashville, 
etc.,  Turnpike  Co.,  10  Lea  488. 

35.  Alabama. — Gardner  v.  Mobile, 
etc.,  R.  R.  Co..  102  Ala.  635,  15  So. 
271,  48  Am.  St.  Rep.  84. 

Connecticut. —  Piatt  v.  New  York, 
etc.,  R.  R.  Co.,  26  Conn.  544. 

Indiana. —  Louisville,  etc.,  R.  R. 
Co.  v.  Boney,  117  Ind.  501,  20  N.  E. 
432,  3  L.  R.  A.  435. 

New  Hampshire. —  Boston,  etc.,  R. 
R.  Co.  v.  Gilmore,  37  N.  H.  410,  72 
Am.  Dec.  336. 

Ohio. —  Coe  v.  Columbus,  etc.,  R. 
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The  exemption  of  property  'devoted  to  the  public  use 
from  levy  and  sale  on  execution  is  not  a  privilege  or  pre- 
rogative of  the  corporation  which  holds  it,  but  is  based 
upon  public  policy;  if  a  creditor  of  a  city  or  town  or  of 
a  railroad  or  water  company  might  at  any  time  seize  an 
essential  portion  of  the  streets  or  the  tracks  or  the  water- 
works operated  by  such  corporation,  not  only  would  the, 
public  convenience,  safety  and  health  be  likely  to  suffer, 
but  the  corporation,  by  allowing  judgment  to  be  entered 
against  it,  might  do  indirectly  what  it  is  forbidden  to  do 
directly  —  namely,  discontinue  and  sell  a  portion  of  its 
works  without  the  consent  of  the  legislature.  It  does  not 
of  course  follow  that  the  creditors  of  a  municipal  or  a 
public  service  corporation  have  no  redress  if  such  corpora- 
tion fails  to  meet  its  obligations.  In  New  England  all  of 
the  inhabitants  of  a  city  or  town  are  personally  liable  for 
its  debts.36  In  other  jurisdictions  a  remedy  by  mandamus 
is  usually  provided  which  is  effective  except  in  unusual  or 
extraordinary  cases,37  and  in  almost  every  state  special 
statutory  provision  is  made  so  that  judgment  creditors  of 
a  public  service  corporation  may  compel  payment  of  their 
judgments  by  sequestration  of  receipts  or  otherwise  with- 
out inflicting  undue  inconvenience  on  the  public. 

§  512.  The  Effect  of  Abandonment  or  Discontinuance. 

It  is  well  settled  that  when  an  easement  has  been  taken 
by  eminent  domain  for  the  public  use  or  has  been  acquired 
by  purchase,  prescription  or  dedication,  as  is  usually  the 

R.   Co.,    10   Ohio    St.    372,    75   Am.  Eames   v.   Savage,    77  Me.   212,   52 

Dee.  518.  Am.  Rep.  751 ;  affirmed,  131  U.   S. 

Pennsylvania.- — Plymouth    R.    R.  435,  33  L.  ed.  215. 
Co.  v.  Colwell,  39  Pa.  337,  80  Am.  Massachusetts. — 5  Dane  Abr.  158 ; 

Dec.  526.  Hawkes  v.  Kennebeck,  7  Mass.  461, 

Vermont. — Benedict  v.  Heineberg,  463 ;  Brewer  v.  New  Gloucester,  14 

43  Vt.  231.  Mass.     216 ;     Merchants'    Bank    v. 

36.  Connecticut.—  A  t  w  a  t  e  r    v.  Cook,   4   Pick.   405,    414;    Chase   v. 

Woodbridge,   6   Conn.   223,   16   Am.  Merrimack  Bank,  19  Pick.  564,  569, 

Dec.  46 ;  McLoud  v.  Selby,  10  Conn.  31  Am.  Dec.  163 ;  Gaskill  v.  Dudley, 

390,  27  Am.  Dec.  689 ;  Beardsley  v.  6  Met.  546,  39  Am.  Dec.  750 ;  Hill 

Smith,  16  Conn.  368,  41  Am.  Dec.  v.   Boston,   122  Mass.   344,   350,    23 

148;  Union  v.  Crawford,  19  Conn.  Am.  Rep.  332. 
331#  37.  Thompson    v.    Allen    County, 

Maine.—  Adams      v.       Wiscasset  115  U.  S.  550,  29  L.  ed.  472;  Hu- 

Bank,  1  Greenl.  361,  10  Am.  Dec.  bert    v.   New   Orleans,    215    U.    S. 

88;   Fernald  v.   Lewis,   6  Me.   264;  170,  54  L.  ed.  144. 
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case  when  a  location  is  established  for  a  highway,  railroad 
or  canal,  or  for  flowage  by  a  mill,  or  for  any  other  purpose 
which  does  not  necessarily  require  the  exclusive  occupa- 
tion of  the  soil,38  if  the  public  use  is  subsequently  discon- 
tinued or  abandoned,  the  public  easement  is  extinguished, 
and  the  possession  of  the  land  reverts  to  the  owner  of  the 
fee  free  from  any  rights  in  the  public.39     Similarly  when 


38.  Supra,  §§  150,  154,  192,  197- 
201  inc. 

39.  United  States. —  Barclay  v. 
Howell,  6  Pet.  498,  8  L.  ed.  477; 
Harris  v.  Elliott,  10  Pet.  25,  9  L.  ed. 
333;  Wirt  v.  McEmery,  21  Fed. 
233 ;  Newton  v.  Manufacturers'  Ry. 
Co.,  53  C.  C.  A.  599,  115  Fed.  781. 

Arkansas. —  Dickinson  v.  Arkan- 
sas City  Improvement  Co.,  77  Ark. 
570,  92  S.  W.  21,  113  Am.  St.  Rep. 
170. 

California. —  California,  etc.,  R. 
R.  Co.  v.  Mecartney,  104  Cal.  616, 
38  Pac.  448. 

Connecticut. — Curtiss  v.  Smith,  35 
Conn.  156;  New  York,  etc.,  R.  R. 
Co.  v.  Boston,  etc.,  R.  R.  Co.,  36 
Conn.  196;  Waterbury  v.  Piatt,  76 
Conn.  435,  56  Atl.  856. 

Georgia. — Bayard  v.  Hargrove,  45 
Ga.  342 ;  Harrison  v.  Augusta  Fac- 
tory, 73  Ga.  447 ;  Marietta  Chair 
Co.  v.  Henderson,  121  Ga.  399,  49 
S.  E.  312,  104  Am.  St.  Rep.  156,  2 
Ann.  Cas.  83 ;  Atlanta  v.  Jones,  135 
Ga.  376,  69  S.  E.  571. 

Illinois. —  Indianapolis,  etc.,  R.  R. 
Co.-  v.  Hartley,  67  111.  439,  16  Am. 
Rep.  624;  Gosselin  v.  Chicago,  103 
111.  623 ;  Thomson  v.  McCormick, 
136  111.  135,  26  N.  E.  373;  Chicago, 
etc.,  R.  R.  Co.  v.  Clapp,  201  111. 
418,  66  N.  E.  223;  Bell  v.  Mattoon 
Waterworks  Co.,  245  111.  544,  92 
N.  E.  352,  137  Am.  St.  Rep.  338,  19 
Ann.  Cas.  153 ;  Sullivan  v.  Atchison, 
etc.,  Ry.  Co.,  251  111.  108,  95  N.  E. 
1081. 

Indiana. —  Miller  v.  Cincinnati, 
etc.,  R.  R.  Co.,  43  Ind.  App.  540,  88 
N.  E.  102. 

Iowa. —  Hastings  v.  Burlington, 
etc.,  R.  R.  Co.,  38  Iowa  316;  Fer- 
now  v.  Chicago,  etc.,  R.  R.  Co.,  75 
Iowa  526,  39  N.  W.  869;  Skillman 
v.  Chicago,  etc.,  Ry.  Co.,  78  Iowa 


404,  43  N.  W.  275,  16  Am.  St.  Rep. 
452 ;  Smith  v.  Hall,  103  Iowa  95,  72 
N.  W.  427 ;  Remey  v.  Iowa  Central 
R.  R.  Co.,  116  Iowa  133,  89  N.  W. 
218. 

Kansas. —  Kansas  Central  R.  R. 
Co.  v.  Allen,  22  Kan.  285,  31  Am. 
Rep.  190;  Atchison,  etc.,  R.  R.  Co. 
v.  Patch,  28  Kan.  470. 

Kentucky. —  Harrison  v.  Lexing- 
ton, etc.,  R.  R.  Co.,  9  B.  Mon.  470; 
West  Covington  v.  Freking,  8  Bush 
121 ;  Cynthiana,  etc.,  Turnpike  Co. 
v.  Hutchinson,  22  Ky.  L.  Rep.  1233, 
60  S.  W.  378. 

Louisiana. —  Louisiana,  etc.,  Ry. 
Co.  v.  Louisiana,  etc.,  Navigation 
Co.,  127  La.  587,  53  So.  872. 

Maryland. —  Canton  v.  Baltimore, 
etc.,  R.  R.  Co.,  99  Md.  202,  57  Atl. 
637. 

Massachusetts. — Perley  v.  Chand- 
ler, 6  Mass.  455  ;  Stackpole  v.  Healy, 
16  Mass.  33 ;  Harrington  v.  Berk- 
shire County  Commissioners,  22 
Pick.  263 ;  French  v.  Braintree 
Manufacturing  Co.,  23  Pick.  216; 
Parker  v.  Framingham,  8  Met.  260; 
Nye  v.  Taunton  Branch  R.  R.  Co., 
113  Mass.  277;  Westcott  v.  New 
York,  etc.,  R.  R.  Co.,  152  Mass.  465. 
25  N.  E.  840 ;  Bicknell  v.  New  York, 
etc.,  R.  R.  Co.,  161  Mass.  428,  37 
N.  E.  378;  New  York,  etc.,  R.  R. 
Co.  v.  Benedict,  169  Mass.  262,  47 
N.  E.  1027;  Amee  v.  Boston,  etc., 
R.  R.  Co.,  212  Mass.  421,  99  N.  E. 
168. 

Michigan. —  Flint,  etc.,  R.  R.  Co. 
v.  Rich,  91  Mich.  293,  51  N.  W. 
1001. 

Minnesota. —  Chambers  v.  Great 
Northern  Power  Co.,  100  Minn.  214, 
110  N.  W.  1128 ;  Albert  Lea  v.  Niel- 
son,  80  Minn.  101,  82  N.  W.  1104,  81 
Am.  St.  Rep.  242. 

pi — Mobile,   etc.,    R.    R. 
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a  fee  is  acquired  by  a  municipal  or  a  public  service  cor- 
poration conditional  upon  the  continuance  of  the  public 
use,  if  the  use  is  discontinued  or  abandoned  the  title  and 
right  to  possession  revert  to  the  grantor.40     So  also  if 


Co.  v.  Kamper,  88  Miss.  817,  41  So. 
513. 

Missouri. —  Kellogg  v.  Malin,  50 
Mo.  496,  11  Am.  Rep.  426;  Camp- 
bell v.  Kansas  City,  102  Mo.  326, 
13  S.  W.  897,  10  L.  R.  A.  593 ;  Roan- 
oke Investment  Co.  v.  Kansas  City, 
etc.,  R.  R.  Co.,  108  Mo.  50,  17  S.  W. 
1000;  Boyce  v.  Missouri  Pacific  R. 
R.  Co.,  168  Mo.  583,  68  S.  W.  920, 
58  L.  R.  A.  442. 

Nebraska. —  Stehr  v.  Mason  City, 
etc.,  R.  R.  Co.,  77  Nebr.  641,  110 
N.  W.  701 ;  Gross  v.  Jones,  85  Nebr. 
77,  122  N.  W.  681,  32  L.  R.  A. 
(N.  S.)  47;  Lucas  v.  Ashland  Light, 
etc.,  Co.,  92  Nebr.  550,  138  N.  W. 
761. 

New  Hampshire. —  Hampton  v. 
Coffin,  4  N.  H.  517;  Lyford  v.  La- 
conia,  75  N.  H.  220,  72  Atl.  1085, 
22  L.  R.  A.    (N.  S.)   1062. 

New  Jersey. — Paterson  v.  Kearny, 
84  N.  J.  L.  456,  87  Atl.  103. 

New  York. —  Jackson  v.  Hatha- 
way, 15  Johns.  447,  8  Am.  Dec. 
263;  Hooker  v.  Utiea,  etc.,  Turn- 
pike Road  Co.,  12  Wend.  371 ;  Wal- 
lace v.  Fee,  50  N.  Y.  694;  Heard 
v.  Brooklyn,  60  N.  Y.  242;  Strong 
v.  Brooklyn,  68  N.  Y.  1;  Haberman 
v.  Baker,  128  N.  Y.  253,  28  N.  B. 
370,  13  L.  R.  A.  611;  Porter  v. 
International  Bridge  Co.,  200  N.  Y. 
234,  93  N.  E.  716,  21  Ann.  Cas. 
684;  Reynolds  v.  Interborough 
Rapid  Transit  Co.,  206  N.  Y.  587, 
100  N.  E.  418. 

North  Carolina. —  Suffolk,  etc., 
Ry.  Co.  v.  West  End,  etc.,  Improve- 
ment Co.,  137  N.  C.  330,  49  S.  E. 
350,  68  L.  R.  A.  333,  107  Am.  St. 
Rep.  490. 

Ohio. —  Corwin  v.  Cowan,  12  Ohio 
St.  629;  Hatch  v.  Cincinnati,  etc., 
R.  R.  Co.,  18  Ohio  St.  92 ;  McCombs 
v.  Stewart,  40  Ohio  St.  647;  Day 
v.  Pittsburg,  etc.,  R.  R.  Co.,  44  Ohio 
St.  406,  7  N.  E.  528 ;  Vought  v.  Co- 
lumbus, etc.,  R.  R.  Co.,  58  Ohio  St. 
123,  50  N.  E.  442. 


Oklahoma. —  Arkansas  Valley  R. 
R.  Co.  v.  Bullen,  31  Okla.  36,  119 
Pac.  414. 

Pennsylvania. —  Mifflin  v.  Harris- 
burg,  etc.,  R.  R.  Co.,  16  Pa.  182; 
Paul  v.  Carver,  24  Pa.  207,  64  Am. 
Dec.  649 ;  Haldeman  v.  Pennsylva- 
nia Central  R.  R.  Co.,  50  Pa.  425; 
Jessup  v.  Loucks,  55  Pa.  350 ;  Pitts- 
burg, etc.,  R.  R.  Co.  v.  Bruch,  102 
Pa.  23;  Lazarus  v.  Morris,  212  Pa. 
128,  61  Atl.  815. 

South  Carolina. — Lorick  v.  South- 
ern Ry.  Co.,  87  S.  C.  71,  68  S.  E. 
931. 

Tennessee. —  McLemore  v.  Char- 
leston, etc.,  R.  R.  Co.,  Ill  Tenn.  639, 
69  S.  W.  338. 

Texas. —  Mitchell  v.  Bass,  26  Tex. 
372 ;  Day  v.  Chambers,  62  Tex.  190. 

Utah.—  Tuttle  v.  Sowadzki,  41 
Utah  501,  126  Pac.  959. 

Vermont. —  Pettibone  v.  Purdy,  7 
Vt.  514;  Brainard  v.  Missisquoi  R. 
R.  Co.,  48  Vt.  107. 

Washington. — Burmeister  v.  How- 
ard, 1  Wash.  Ter.  212;  State  v. 
Spokane  County  Court,  55  Wash.  64, 
104  Pac.  148;  Neitzel  v.  Spokane 
International  Railway  Co.,  65  Wash. 
100,  117  Pac.  864,  36  L.  R.  A.  (N.  S.) 
522. 

Wisconsin.—  Gardiner  v.  Tisdale, 
2  Wis.  253,  60  Am.  Dec.  407. 

40.  United  States. — Wirt  v.  Mc- 
Emery,  21  Fed.  233. 

Alabama. —  Douglass  v.  Montgom- 
ery, 118  Ala.  599,  24  So.  745,  43 
L.  R.  A.  376. 

Colorado.—  Lithgow  v.  Pearson, 
25  Colo.  App.  70,  135  Pac.  759. 

Illinois.—  Gebhardt  v.  Reeves,  75 
111.  301. 

New  Hampshire. —  Lyford  v.  La- 
conia,  75  N.  H.  220,  72  Atl.  1085,  22 
L.  R.  A.  (N.  S.)  1062. 

North  Dakota. —  Griswold  v.  Min- 
neapolis, etc.,  Ry.  Co.,  12  N.  D.  435, 
97  N.  W.  538,  102  Am.  St.  Rep.  572. 
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the  fee  is  acquired,  subject  to  easements  of  light,  air  and 
access  in  favor  of  the  abutting  owners,  the  discontinuance 
of  the  public  use  does  not  destroy  the  private  easements 
of  the  abutters,  and  they  may  recover  damages  for  any  use 
of  the  property  in  violation  of  their  rights.41  "When  how- 
ever a  fee  simple  free  from  any  easements  or  conditions  is 
acquired,  either  by  purchase  or  by  the  exercise  of  the  power 
of  eminent  domain,  if  the  use  for  which  the  land  was 
bought  or  condemned  is  lawfully  discontinued  or  aban- 
doned, there  is  no  reversion,  and  the  corporation  holding 
the  land  may  leave  it  idle,  or  devote  it  to  a  different  use, 
or  sell  it  in  the  same  manner  and  to  the  same  extent  as  an 
ordinary  private  owner.42 


41.  Reynolds  v.  Interborough 
Rapid  Transit  Co.,  206  N.  Y.  587, 
100  N.  B.  418 ;  Hamilton,  etc.,  Co.  v. 
Parish,  67  Ohio  St.  181,  65  N.  E. 
1011,  60  L.  R.  A.  531.  As  to  the 
power  of  the  legislature  to  author- 
ize the  taking  of  the  fee,  see  supra, 
§§  159,  202,  333,  334,  359. 

42.  United  States. —  McConihay  v. 
Wright,  121  U.  S.  201,  30  L.  ed. 
932 ;  De  Varaigne  v.  Fox,  2  Blatchf. 
95,  7  Fed.  Cas.  No.  3836;  Mason  v. 
Lake  Erie,  etc.,  R.  R.  Co.,  9  Biss. 
239,  1  Fed.  712;  Wood  v.  Mobile, 
47  C.  C.  A.  9,  107  Fed.  846. 

Colorado. —  Albi  Mercantile  Co.  v. 
Denver,  54  Colo.  474,  131  Pac.  275. 

Georgia. —  Marietta  Chair  Co.  v. 
Henderson,  121  Ga.  399,  404,  49  S.  E. 
312,  104  Am.  St  Rep.  156,  2  Ann. 
Cas.  83. 

Indiana. —  Frank  v.  Evansville, 
etc.,  R.  R.  Co.,  Ill  Ind.  132,  12  N.  E. 
105;  Fort  Wayne  v.  Lake  Shore, 
etc.,  R.  R.  Co.,  132  Ind.  558,  32 
N.  E.  215,  18  L.  R.  A.  367,  32  Am. 
St.  Rep.  277. 

Iowa.—  Pettingill  v.  Devln,  35 
Iowa  344;  Lake  City  v.  Fulkerson, 
122  Iowa  569,  98  N.  W.  376;  Har- 
rington v.  Iowa  Central  R.  R.  Co., 
126  Iowa  388,  102  N.  W.  139. 

Massachusetts. —  Nye  v.  Taunton 
Branch  R.  R.  Co.,  113  Mass.  277; 
Hellen  v.  Medford,  188  Mass.  42,  73 
N.   E.   1070,   69   L.    R.   A.   314,    108 


Am.  St.  Rep.  459 ;  Enfleld  Manufac- 
turing Co.  v.  Ward,  190  Mass.  314, 
76  N.  E.  1053. 

New  Jersey. —  Strock  v  East  Or- 
ange, 80  N.  J.  L.  619,  77  Atl.  1051. 

New  York. —  Hey  ward  v.  New 
York,  7  N.  Y.  314;  Rexford  v. 
Knight,  11  N.  Y.  308;  Brooklyn 
Park  Commissioners  v.  Armstrong, 
45  N.  Y.  234,  6  Am.  Rep.  70 ;  Sweet 
v.  Buffalo,  etc.,  R.  R.  Co.,  79  N.  Y. 
293 ;  Whitney  v.  State,  96  N.  Y.  240 ; 
Eldridge  v.  Binghamton,  120  N.  Y. 
309,  24  N.  E.  462 ;  Mott  v.  Eno,  181 
N.  Y.  346,  74  N.  E.  229. 

North  Carolina. —  State  v.  Rives, 
27  N.  C.  297. 

Ohio.—  Malone  v.  Toledo,  28  Ohio 
St.  643,  34  Ohio  St.  541;  State  v. 
Griftner,  61  Ohio  St.  201,  55  N.  E. 
612. 

Pennsylvania. —  Haldemaa  v. 
Pennsylvania  Central  R.  R.  Co.,  50 
Pa.  425. 

South  Carolina. —  Chamberlain  v. 
North  Eastern  R.  R.  Co.,  41  S.  C. 
359;  19  S.  E.  743,  25  L.  R.  A.  139, 
44  Am.   St.   Rep.   717. 

Washington. —  Seattle  Land,  etc., 
Co.  v.  Seattle,  37  Wash.  274,  79  Pac. 
780 ;  Reichling  v.  Covington  Lumber 
Co.,  57  Wash.. 225,  106  Pac.  777,  135 
Am.  St.  Rep.  976 ;  Caldwell  v.  Seat- 
tle, 75  Wash.  565,  135  Pac.  470,  Ann. 
Cas.  1915  C  176. 
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When  only  an  easement  has  been  taken,  it  is  within  the 
power  of  the  corporation  holding  the  easement  to  remove 
its  structures  from  the  land  prior  to  abandonment  ;43  but  if 
they  are  allowed  to  remain  after  the  possession  has 
revested  in  the  owner  of  the  fee  the  ownership  of  the  struc- 
tures follows  the  land.44  So  also  when  the  effect  of  the 
structures  it  to  protect  the  owner's  remaining  land  from 
injury,  it  has  been  held  that  he  is  entitled  to  have  them 
remain.45 

After  the  public  easement  has  been  lost  by  discontinu- 
ance or  abandonment,  it  is  as  if  it  had  never  existed,  and 
it  cannot  be  restored  by  revoking  the  order  of  discontinu- 
ance, or  by  attempting  to  resume  possession,  or  in  any 
other  way  than  by  new  condemnation  proceedings  and  the 
payment  of  full  compensation.46 

43.  Corwin  v.  Cowen,  12  Ohio  St.  45.  Burk    v.    Simonson,    104   Ind. 
629 ;  Wagner  v.  Cleveland,  etc.,  K.       173,  54  Am.  Rep.  304. 

R.  Co.,  22  Ohio  St.  563,  10  Am.  Rep.  46.  Belleville  v.  Hallowell,  41  Kan. 

770;   Clements  v.  Philadelphia  Co.,  192,  21  Pac.  105;  Commonwealth  v. 

184  Pa.  28,  38  Atl.  1090,  39  L.  R.  A.  Western,  1  Pick.   (Mass.)  136;  Tut- 

532.  •  tie  v.   Sowadzki,  41  Utah  501,   126 

44.  Missouri    Pacific    Ry.    Co.    v.  Pac.  959. 
Bradbury,    106    Mo.    App.    450,    79 

S.  W.  966. 
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as  of  date  of  statute 1147 

as  of  date  of  taking 1146 

as  of  filing  bond 1148 

as  of  filing  order  1147 

as  o'f  filing  petition   1149 

as  of  issuance  of  process 1149 

as  of  physical  interference 1148 

award    disregarded 1136 

burden  of  proof 1138 

by  evidence  and  view 1144 

does  not  preclude  discontinuance  of  proceedings 1099 

failure  to  award  is  award  of  no  damages 1057 

nominal  if  no  evidence  1139 

on  default  of  owner 1081 

preliminary  1056 

prior  to  taking 1149 

proof  of  ownership 1128 

right  to  open  and  close 1139 

rules  for 1124 

upon  appeal  1150 

upon  sale  with  illegal  structure  standing 1161 

use  of  own  knowledge  by  jury 1140 

validity  of  taking  not  in  issue 1051 

view  by  jury 1142 

when  deceased  insolvent 1160 

when  owner  dies 1159 

when  owner  under  disability 1032 

when  property  leased * 1156 

when   property  sold 1154 

when  taking  illegal 1150 

ASSESSORS 

experts  on  land  value 1177 

owner's  return  to,  admissibility  of 1209 

statements  to,  as  admissions 1209 

valuation  of,  as  evidence 1207 

ASSIGNMENT 

of  eminent  domain  by  grantee  of  power 984 

of  eminent  domain,  may  be  authorized  by  implication 985 

ASSUMPSIT 

action  of,  on  award 1228 

will  not  lie  for  value  of  land  lawfully  taken 1237 
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ATTACHING  CREDITOR  page 

not    "owner" 353 

ATTORNEY 

can  be  compelled  to  defend  criminal 271 

See  also  Counsel 

ATTORNEY-GENERAL 

controls  proceedings  brought  by  United  States 1036 

AUTHORITY 

exhaustion  of  985 

for  taking  must  be  alleged 1066 

grant   of    981 

grant  of,  to  municipal  corporation,  construed 990 

grant  of,  to  public  service  corporation,  construed 992 

must  be  proved  by  petitioner 1083 

of  officers  to  file  petition 1085 

taking  in  excess  of,  enjoined 1260 

to  cross  navigable  waters 1011 

to  exercise  eminent  domain 981 

must  come  from  legislature 63 

strictly  construed 987 

to  take  land  already  in  public  use 995 

inferred  from  necessity 1005 

to  take  land  of  state 390,  997 

to  take  land  under  navigable  waters 1010 

to  take  necessary  land,  construed 920 

AUTOMOBILE 

may  use  highway 521 

AVERAGING 

award  obtained  by  objectionable 1128 

AWARD 

acceptance  of,  cures  defective  notice 1079 

estoppel  to  contest  taking 1269 

action  on 1227 

defenses   to 1229 

limitations  to , 1229 

against  public  service  corporation,  effect  of .  .1058 

bars  discontinuance  and  new  taking 1103 
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AWARD  —  Continued  page 

bears  interest  from  when 650 

constitutes  an  offer 1099 

disregarded  on  appeal  1136 

distribution  of,  when  deceased  insolvent 1160 

effect  of,  under  Lands  Clauses  Act 1015 

equitable  remedy  against 1230 

impeachment  of 1059,  1229,  1232 

•interest  on  not  compounded 655 

limitations  in  action  on 960 

lowest,  condemnor  cannot  select 1103 

may  be  made  prima  facie  evidence 1138 

must  be  accepted  in  reasonable  time 1105 

not  admissible  as  evidence  of  value 1200 

not  equivalent  to  judgment 1113 

obtained  by  averaging  objectionable 1128 

payment  of,  does  not  bar  true  owner 1131 

petition  to  jury  to  revise 1059 

preliminary    1056,  1124 

recovery  of  from  condemnor 1057 

recovery  of  from  wrongful  claimant 1132 

setting  aside  for  misconduct 1126 

subject  to  lien  for  mortgage  on  land 355 

subject  to  same  lien  as  land 353 

vacated  on  appeal 1137 

when  title  is  in  dispute 1131 

BASE  FEE 

grantor  of  not  an  owner 

BASIN 

for  factories  not  public  use 221 

BATHING 

beach  for,  constitutes  a  public  use 165 

prohibition  of,  in  water  supply,  as  taking 448 

right  of,  as  property 406 

BATTLEGROUND 

preservation  of  a  public  use 164 

BELT  RAILROAD 

constitutes  a  public  use I87 
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BENEFIT  PAGE 

admissions  of,  by  owner 1225 

attracting  crowds  may  constitute 769 

based  upon  purpose  of  taking 764 

creating  demand  for  commodity  as  a 770 

direct,  set  off  of 767 

drainage  of  swamps  may  constitute 767 

early  history  of  set  off  of 761,  772 

equal  to  damage 772 

flooding  land  may  constitute 768 

from  several  elements  may  be  combined; 763 

general,   defined 765 

setting  off  of 771 

highway,  crossing  railroad  as 752 

grading   as 769 

laying  out  of  as 768 

local  denned 764 

may  be  specially  assessed  when  set-off  forbidden- 784 

must  affect  market  value 762 

necessary,  to  justify  special  assessment 269 

not  necessary  for  general  tax  267 

remote  and  speculative  not  considered 762 

rule  allowing  general  to  be  set  off 771 

rule  allowing  special  only  to  be  set  off 774 

rule  prohibiting  set-off  from  value  of  land- .taken 777 

set  off  of,  as  payment  in  money 778 

set  off  of,  constitutionality  of 759 

set  off  of,  not  taxation 787 

set  off  of  occupancy  against  interest 653 

set  off  of  when  no  land  taken 788 

sewers,  construction'  of  as  a . . , 768 

special  constitutional  provisions 783 

special,    defined '. 765 

spur  tracks,  construction  of  as  a 770 

station  for  railroad  as 769 

test  of  special 765 

to  land  taken,  by  improvement  itself 675 

to  other  separate  parcels,  not  considered 763 

widening  highway  as 768 

BETTERMENT 

defined 50 

distinguished  from  eminent  domain 51 

See  also  Special  Assessment 
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disqualification  of  commissioners  for 947 


BICYCLE 

may  use  highway 521 

path  for,  not  additional  servitude 517 

BILL  BOARDS 

restriction  of,  constitutionality  of 277 

BILL  OF  EIGHTS 

change  of  public  attitude  toward 31 

does  not  apply  to  Parliament 25 

extension  of  scope  of 38 

origin  of 29 

See  also  Constitutional  Provisions 

BLACKSTONE 

commentaries  of 6,  11,  26,  404,      900 

BLASTING 

by  railroad,  liability  for 611,  1393 

damages  for  injury  by 590 

injury  from  careful,  how  recovered 735 

injury  from,  may  constitute  taking 319 

BOARD 

laying  out  highway  must  be  impartial 1048 

See  also  Commissioners 

BOND 

cannot  be  tendered  as  compensation 625 

for  payment  of  compensation  sufficient  provision 639 

BOOM 

may  constitute  a  public  use 258 

may  be  interfered  with  by  ferry 420 

municipal  corporation  not  liable  for  failure  to  provide 1326 

BOULEVARD 

may  be  used  'for  speedway 517 

may  constitute  a  public  use 174 
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BOUNDARIES  page 

of  taking  must  be  set  out 1068 

BRANCH  RAILROAD 

constitutes  a  public  use 191 

BREAKWATER 

constitutes  a  public  use 198 

BREWER,  J. 

opinions  of   133,  979 

BRIDGE,  above  private  land  a  taking 309 

across  navigable  waters,  compensation  for 429,  1368 

erection  of 101,  1010 

revocation  of  license  to  maintain 102,  459 

unauthorized,  a  nuisance 1368 

across  railroad,  compensation  for 386 

obligation  to  pay  for 749,  750 

approach  to,  change  of  grade  for  lawful 513 

authority  to  build  includes  approaches 992 

compensation  for  injury  to 459 

enlargement  of,  as  taking 460 

interstate,  Congress  may  charter Ill 

jurisdiction  of  states  over 92 

narrowness  of  draw,  no  liability  for 1329 

not  open  to  public  not  publie  use 174 

timbers  in  *belong  to  municipality 396 

toll,  constitutes  a  public  use 173 

under  legislative  control ' 396 

BUILDING 

as  affecting  admissibility  of  sales 1205 

belonging  to  lessee,  taking  of 717,  1158 

cannot  be  placed  in  street 586 

compensation  for  taking 693 

cost  of  as  evidence  of  value 1174 

erected  after  proceedings  begun 1106 

erected  by  trespasser  not  protected 343 

erection  of,  over  canal 495 

evidence  of  cost  of  restoring 877 

existing,  when  fire  limits  extended 274 

government,  constitutes  a  public  use 158,  159 

height  of,  restrictions  on 276 
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BUILDING  —  Continued  page 

infected,  destruction  of 285 

in  highway,  an  additional  servitude 585 

owner  of  fee  cannot  maintain 477 

piling  of  materials  for 477 

with  consent  of  owner  of  fee 588 

injury  to,  by  change  of  grade 874,  875 

by  sewer  in  highway 1379 

by  structure  in  highway 595 

by   subway 567 

support  of 855 

under  Roman  law 5 

injury  to  wires  by  moving 375 

leased,  obligation  to  repair 716 

may  be  taken  -by  eminent  domain 67 

over  sewer,  right  to  erect 614 

place  to  move  to,  taking  of 172 

planted,  compensation  for 695 

public,  constitutes  a  public  use 158,  159 

fee  may  be  taken  for 618 

removal,  cost  of,  as  element  of  damage 694 

restriction  of  height,  a  public  use 166 

a  taking  when 281 

restriction  of  innocent  use  unconstitutional 281 

restrictions  on,  as  affecting  value 719 

restrictions,  violation  of  a  taking 348 

should  be  viewed  by  jury 1142 

structural  value  of,  material  when 694,  718 

unfinished,  taking  of 695 

upon  railroad  location 605,  606 

value  of,  as  showing  intent  not  to  authorize  destruction 1006 

value  of,  how  determined 694,  1183 

wooden,  prohibition  of  construction  of 274 

prohibition  of  repair  of 274 

BUILDING  LINE 

establishment  of  a  public  use 167 

establishment  of  a  taking 280 

BUILDING  LOTS 

price  of  inadmissible 1170 

treated  as  separate  when 743 

BULGING 

of  wall  upon  adjacent  land  a  taking 311 
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BURDEN  OF  PROOF  page 

of  damage  upon  owners 1138 

of  injury  to  remaining  land  upon  owner 729 

of  right  to  condemn  on  party  claiming  it 987,  1082 

of  title  on  claimant 1130,  1134 

to  show  new  easement  conflicts  with  old 746 

BURIAL  GROUND 

See  Cemetery 

BUSINESS 

competition  not  taking  of,  when  franchise  not  exclusive 359 

destruction  of  by  taking  of  land 698 

destruction  of  not  a  taking  of  property 366 

injury  to,  by  obstruction  of  street 881,  883 

injury  to,  not  damage 821,  843,  845 

jury  not  to  assess  damage  to 942 

municipal  corporation  may  be  required  to  pay  for  destruction 

of 967 

not   property 366 

of  condemning  party  may  be  considered 157 

profits  of,  inadmissible 1173 

statutes  requiring  compensation  for  destruction  of 368,  699 

what  constitutes 699 

BYNKERSHOEK 

writings  of 23,  162 

KY-PRODUCT 

sale  of,  does  not  make  use  not  public 148 

CABLE  RAILWAY 

does  not  violate  exclusive  franchise  of  horse  railway 363 

not  an  additional  servitude 538 

CAIRNS,  LORD 

opinion  of 822 

CALIFORNIA 

abutters'  easements  in 504 

constitution  of,  Art.  I,  §  7 939 

Art.  I,  $  14 640,  793 

Art.  XIV,  §  1 122,  250 

doctrine  of  prior  appropriation  in 437 

irrigation  in 251 

set-off  of  benefits  in 793 
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CALLIS  PAGE 

Reading  on  the  Statute  of  Sewers 9 

CANAL 

authority  to  cross  other  public  ways  inferred 998 

change  of,  to  highway,  damages  for 620 

change  of,  to  railroad,  damages  for 619 

constitutes  a  public  use 198 

construction  of  along  railroad  under,  general  authority 1000 

construction  of  highway  across,  under  general  authority 998 

construction  of  highway  along,  under  general  authority 1001 

construction  of  railroad  across,  damages  for 753 

discontinuance  of,  damages  for 326 

discontinuance  of,  when  special  assessment  levied 332 

diverting  water  for,  a  taking 422,  435 

does  not  necessarily  separate  tract  crossed 741 

easement  taken  for 612 

fee  may  be  taken  for 613 

for  irrigation,  public  use. . . 247 

for  pleasure  boating  public  use 198 

liability  for  erecting  building  over 494 

CANONS 

of  constitutional  government 34 

CAPITOL 

damages  for  moving  away 326 

land  may  be  taken  for 158 

CAR  FACTORY 

land  for  cannot  be  taken  by  eminent  domain 190,  993 

CARS 

storage  of  in  street,  damaging 892 

CASE,  ACTION  ON  THE 

will  not  lie  for  lawful  injury 1237 

CATTLE 

cannot  be  pastured  on  railroad  location 609 

danger  to,  as  damage  from  railroad 733,  736 

diseased,  killing  of 284 

right  to  drive  through  school  lands 624 

yard  for  railroad  a  public  use 196 
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CELLAR  PAGE 

destruction  of,  by  lawful  highway  uses 480 

destruction  of,  by  unlawful  uses 479 

interference  with,  by  subway 566 

permit  to  maintain  not  presumed 481 

prescriptive  right  to  maintain 481 

right  to  project  under  highway 478 

CEMETERY 

cannot  be  taken  from  municipality  without  compensation 401 

laying  out  highway  through  under  general  authority 1002 

private  not  a  public  use 213 

public  constitutes  a  public  use 212 

CERTAIN  REMEDY 

requirement  of,  defined 82 

CERTIORARI,  WRIT  OF 

barred  by  laches 1050 

conclusiveness  of  return 1118 

discretionary  writ 1050,  1118 

evidence  in  1118 

extension  of  record 1118 

function  of 1117 

procedure   in 1117 

technical  defects  not  ground  for 1119 

to  determine  validity  of  taking 1049 

to  quash  additional  servitude 1396 

to  review  condemnation  proceedings 1116 

to  town   meeting 1050 

when  description  insufficient 1055 

whether  barred  by  application  for  damages 1052 

CESTUI  QUE  TRUST 

not  recognized  as  the  owner  of  trust  property 344 

CHANGE 

in  rule  of  damages,  constitutionality  of 967 

CHANGE  OF  PUBLIC  EASEMENT 

canal  to  highway 620 

canal  to  railroad 619 

compensation  for 618 

highway  to  railroad 619 

91 
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CHANGE  OF  PUBLIC  EASEMENT  —  Continued  page 

highway  to  turnpike 619 

must  be  by  single  act 620 

park  to  library 620 

park  to  railroad 619 

railroad  to  highway 620 

road  to  street 619 

street  to  parkway 619 

turnpike  to  highway 619 

turnpike  to  railroad 619 

when  special  assessment  has  been  laid 327 

CHARGE 

does  not  make  use  not  public 169,  213 

CHARITABLE   CORPORATION 

not  liable  for  acts  of  agents 1306 

property  of,  protected  by  constitution 389 

CHARLTON,  J. 

opinion  of 36 

CHARTER 

corporation  accepting,  cannot  complain  of 965 

does  not  prevent  change  in  rule  of  damages 968 

easement  does  not  expire  with 601 

forfeiture  or  revocation  of 979 

from  two  states,  a  treaty 995 

invalidity  of,  as  defense  to  condemnation 1086 

may  be  taken  by  eminent  domain 68 

of  colonies,  basis  of  state  constitutions 28 

of  corporation,   a  contract 962 

power  to  alter,  amend  or  repeal 371 

property  of  corporation  which  has  lost 362 

United  States  cannot  alter  or  amend 110 

CHELMSFORD,  LORD 

opinion  of 822 

CHOICE 

right  to  exercise,  cannot  be  taken 69 

CHOSE  IN  ACTION 

may  be  taken  by  eminent  domain 67 


Index  1443 

[Pages  1-720  are  in  Volume  I,  721-1422  in  Volume  II.] 

CINDERS  page 

pouring  upon  land  as  damage 732 

pouring  upon  land  as  taking 317 

CISTERN 

for  sprinkling  streets,  maintenance  of 587 

CITY,  see  Municipal  Corporation 

CITY  HALL 

constitutes  a  public  use 158 

CITY  STREET 

constitutes  a  public  use 175 

distinguished   from   country  road 474 

See  also  Urban  and  Rural  Servitudes 

CIVIL  LAW 

compensation  not  required  under 13 

highway  a  fee  under 469 

CIVIL  SUITS 

include  condemnation  proceedings 952 

CLAIMANTS 

may  intervene 1130 

not  barred  by  payment  to  another 1131 

should  be  made  parties 1074,  1131 

CLAIMS 

against  foreign  government,  may  be  taken 260 

making,  as  estoppel  to  contest  taking 1270 

requirement  of  submission  to  municipality 1251 

CLASSIFICATION 

of  governmental  powers,  importance  of 58 

of  public  uses 138 

CLEARING  DOUBTFUL  TITLE 

public  use  when 259 

COAL 

distribution  of,  public  use  when 215 

mining  of,  public  use  when 253 
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COAST  SURVEY  page 

constitutes  a  publie  use 198 

CODE  NAPOLEON 

provisions  of,  respecting  eminent  domain 13 

COKE,  SIR  EDWARD 

opinions  of 9,  30 

removal  of   41 

COLLATERAL  IMPEACHMENT 

of  judgment  of  condemnation 1119 

of  laying  out  of  highway 1051 

COLLEGE 

damages  for  removal  of 326 

private,  not  public  use 212 

property  of,  protected  by  constitution 389 

COLONIES 

eminent  domain  in 59 

COLORADO 

Code  of  1891,  $  1731 794 

constitution  of,  art.  II,  $  14 122,  227,  237,  245,  250 

art.  II,  $  15 157,  640,  939 

set-off  of  benefits  in 794 

COMMERCE 

buildings  to  be  used  for,  not  public  use 221 

COMMISSIONERS 

all  must  act 1126 

appointment  of  947 

averaging  estimates 1128 

award  of,  disregarded  on  appeal 1136 

death  of 1126 

evidence  before 1125,  1167 

impartiality  of   946,  1127 

majority  of,  prevail 1126 

misconduct  of 1126 

preliminary  award  by 1124 

receiving  evidence  outside  hearing 1128 

should  not  be  chosen  by  either  party 947 

view  by  1125 
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COMMON  EIGHT  page 

validity  of,  act  contravening 

COMPENSATION 

acceptance  of,  waives  constitutional  objections 91 

basis  of,  right  to 621 

benefits  as,  see  Benefits 

bond  sufficient  provision  for 639 

cannot  be  diminished  after  taking 904 

cannot  be  fixed  by  legislature 946 

determination  of,  in  Massachusetts  Bay  Colony 15 

does  not  run  with  the  land 1151 

effect  of  failure  to  provide 628 

essential  to  due  process 623 

failure  to  provide  no  ground  for  taxpayers'  petition 91 

for  building  restrictions   719 

for  buildings 693 

for  damage  to  remaining  land 721 

for  destruction  of  unsuitable  house 287 

for  exercise  of  police  power 272 

for  exercise  of  power  of  taxation 266 

for  fixtures 696 

for  franchise 79 

for  improvements  made  by  condemnor 701 

for  improvements  only  in  some  colonies 19 

for  injury  to  business 698 

for  land  as  land 707 

for  land  not  given  in  some  colonies 19,  624 

for  land  taken  implied 818 

for  leased  property 710 

for  loss  of  contracts 700 

for  loss  of  profits 698 

for  loss  of  rents 700 

for  maintaining  nuisance  not  assessable 287 

for  personal  services    271 

for  private  way 709 

for  property  destroyed  to  check  fire 264 

for  removing  personal  property 697 

for  repairs  to  leased  buildings 716 

for  sound  property  destroyed  as  nuisance , .  285 

for  subjection  to  police  power  as  result  of  taking 290 

for  taking,  not  for  property  taken 723 

for  taking  part  of  location  of  public  service  corporation 745 

for  temporary  occupation  H02 
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COMPENSATION  —  Continued  page 

for  tenant's  fixtures  717 

greater  than  damage,  constitutionality  of 965 

how  divided  when  land  mortgaged 356 

inadequate,  when  due  process 86 

in  advance,  not  required 631 

in  advance,  requirement  of 639 

evaded 642 

injunction  to  enforce  right  to 1259 

must  be  paid  before  possession  disturbed 643 

need  not  be  paid  as  soon  as  assessed 643 

not  required  when  no  property  taken 645 

not  supported  by  public  sentiment 1267 

statutory  remedy  exclusive  when 1239 

interest  included  in _  649 

land  taken  without,  in  some  colonies 19,  624 

lien  for   634 

may  be  in  benefits 627 

measure  of,  in  England 25 

measure  of,  market  value 658 

must  be  clear  who  is  to  pay 649 

must  be  in  money 625 

need  not  be  in  advance 631 

not  essential  to  eminent  domain 623 

not  required  at  civil  law 13 

possibility  of  denial  of  liability 648 

provisions  of  Code  Napoleon 640 

release  of 1271 

required  at  common  law 11 

required  when  property  taken  for  any  purpose 282 

reserved  rights  deducted  from 691 

right  to,  against  successor  of  wrong-doer 1284 

right  to  hearing  upon  amount  of 905 

right  to,  must  be  unconditional. .  .i 627 

right  to  resort  to  particular  fund •. 638 

right  to,  vested  when 1102,  1108,  1153 

special  constitutional  provisions 639 

taking  without,  enjoined 1257 

taking  without,  scope  of  prohibition  against 261 

waiver  of 1273 

what  owner  has  lost,  measure  of 630 

what  provision  adequate  when  taking  by  public 635 

what  provision  adequate  when  taking  not  by  public 638 

when  different  interests  in  property  taken. 707 
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COMPENSATION  —  Continued  page 

when  granted  property  taken  back 78 

when  highway  impassable  and  public  trespass 262 

when  part  of  a  tract  taken 721 

whether  it  must  be  given  without  application 1019 

COMPENSATION  RESERVOIR 

taking  for,  as  public  use 146 

COMPETITION 

of  franchise  not  taking 359 

COMPULSORY  JOINT  IMPROVEMENT 

branch  of  police  power 289 

COMPULSORY  POWERS 

meaning  of,  in  England 25 

CONDEMNATION 

adjudication  of  right  of 1082 

by  acts  in  pais 1054 

by  administrative  order 1015,  1045 

by  judicial  decree 1016,  1064 

abandonment  of 1021 

reasons  for  prevalence  of 1018 

not  the  collection  of  a  claim 1018 

proceedings,  at  law  not  equity 1022 

included'  in  statute  giving  right  of  appeal 1115 

two  methods  of 1013 

origin  of  21 

where  owner  is  under  disability 1031 

whether  necessarily  judicial 899,  1019 

CONDEMNOR 

abandonment  of  proceedings  by 1104 

constitutional  rights  of 962 

may  be  deprived  of  technical  defense 971 

may  be  required  to  pay  loss  by  abandonment 1107 

not  estopped  from  contesting  damage  procedure 971 

rights  of,  in  respect  to  procedure 970 

taking  of  property  of,  for  different  use 972 

See  also  Public  Service  Corporation 

CONDITION 

that  compensation  be  paid 634 
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CONGRESS  PAGE 

cannot  authorize  obstruction  of  navigable  waters 103 

may  charter  corporation  for  interstate  commerce Ill 

power  of,  over  navigable  waters 102 

See  also  United  States. 

CONNECTICUT 

constitution  of,  art.  I,  §  21 939 

right  to  erect  wharves  in : 454 

set-off  of  benefits  in 794 

CONNECTION 

required  of  public  service  corporation 373 

i 

CONSENT 

right  to,  cannot  be  taken 69 

CONSEQUENTIAL  DAMAGES 

objections  to  use  of  phrase 294 

CONSTITUTION 

British 26 

change  of  public  attitude  toward 31 

origin  of,   of  states 29 

presumption  that  statute  does  not  violate 35,  88 

whether  statute  violates  question  of  degree 89 

CONSTITUTIONAL  GOVERNMENT 

canons  of   34 

CONSTITUTIONAL  PROVISIONS 

affecting  eminent  domain 81,  87 

authorizing  drainage  acts 245 

authorizing  eminent  domain  self  executing 65 

authorizing  excess  takings 181 

authorizing  irrigation  acts 250 

authorizing  mill  acts 227 

authorizing  private  roads 237 

authorizing  taking  for  levees 247 

authorizing  taking  for  mines 255 

authorizing  taking  for  sea-walls 247 

certain  remedy  for  injuries 82 

change  of,  as  affecting  existing  charters 969 

contracts,  impairment  of  obligation  prohibited 503 


Index  1449 

[Pages  1-720  are  in  Volume  I,  721-1422  in  Volume  II.] 

CONSTITUTIONAL  PROVISIONS  —  Continued  page 

declaring  character  of  use  judicial  question 157 

denying   absolute  power 33 

due  course  of  law 82 

due  process  of  law,  see  Dub  Process  o:f  Law 

due  process  in  state  constitutions 82 

establishing  independence  of  judiciary 42 

extending  uses  for  which  property  may  be  taken 122 

judgment  of  his  peers  or  the  law  of  the  land 82 

limitations  not  grants 56,  58 

making  necessity  judicial  question 922 

must  not  conflict  with  fourteenth  amendment 85,  127 

privilege  of  possessing  property 82 

prohibiting  taking  for  use  not  public 118 

prohibiting  taking  for  public  use  without  compensation 114 

reasonable  and  wholesome  laws  authorized 55 

requiring  compensation  in  advance 639 

application  of 642 

requiring  jury  trial 939 

self -executing 944 

requiring  payment  for  damage  to  property 844 

requiring  separation  of  powers 898 

respecting  set-off  of  benefits 783 

CONSTITUTIONAL  QUESTIONS 

distinctions  not  sharply  drawn 89 

historical  treatment  of 89 

who  may  raise 90 

CONSTRUCTION 

of  statutes  authorizing  exercise  of  eminent  domain 987 

CONTRACT 

cannot  increase  total  compensation 707 

exclusive,  does  not  affect  eminent  domain 364 

impairment  of  obligation  of,  rescission  of  abutters'  easements.  503 

taking  by  eminent  domain  not 701 

impairment  of  power  of  eminent  domain  by 365,  720 

implied,  to  pay  damages  for  unlawful  taking 1280,  1286 

may  be  taken  by  eminent  domain 68 

no  compensation  for  loss  of 700 

not  creating  interest  in  land  not  property 340 

not  to  exercise  eminent  domain,  invalid 76 

of  municipal  corporation,  may  be  abrogated  when 402 

of  sale,  holder  of,  entitled  to  compensation,  when 345 

restricting  eminent  domain,  void 365,  720 
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CONTRACTOR  page 

not  liable  for  injury  authorized  by  legislature 1321 

See  also  Independent  Contractor 

CONTRIBUTION 

by  individuals  does  not  make  use  private 147,  1049 

CONTROVERSY  CONCERNING  PROPERTY 

what  constitutes 942 

CONVICT  FARM 

levee  cannot  be  laid  out  through,  without  special  authority. . . .  1003 

COOLEY,  J. 

opinions  of  217,  266 

CORPORATION 

classified 1288 

controlling  interest  in,  immaterial 1090 

de  facto,  condemnation  by 1086 

engaged  in  interstate  commerce,  taking  by 110 

financial  standing  of,  importance  of i 1092 

liability  of,  in  tort 1291 

property  of,  when  charter  revoked,  taken  for  same  use 980 

shares  in,  may  be  taken  by  eminent  domain 68 

whether  municipal,  included  by 784 

See    also    Foreign    Corporation,    Municipal    Corporation, 
Private  Corporation,  and  Public  Service  Corporation 

COST 

of  improvement  as  evidence  of  value 1174 

of  plant  of  public  service   corporation 683 

of  proceedings,  what  constitutes 952 

of  removal  of  fixtures  admissible 718 

of  repairs 1212 

COSTS 

as  condition  of  discontinuance  of  proceedings 1109 

can  be  taxed  against  owner,  when 951 

cannot  be  awarded  in  the  absence  of  statute 951 

items  included  in 954 

right  to  immunity  from * 951 

right  to,  on  appeal 952 

taxed  against  railroad  may  include  all  expenses 966 

under  Lands  Clauses  Consolidation  Act 1014 
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CO-TENANTS  page 

admission  by  one  not  competent 1211 

entitled  to  compensation 344 

must  all  be  made  parties 1075 

COUNSEL 

may  accompany  jury  on  view 1142 

may  be  compelled  to  defend  criminal  without  fee 369 

COUNSEL  FEE 

as  condition  of  discontinuance  of  proceedings 1109 

not  taxable  as  costs 955 

railroad  may  be  obliged  to  pay 966 

COUNTRY  ROAD 

street  railway  in 544 

See  also  Urban  and  Rural  Servitudes 

COUNTY 

in  what,  condemnation  proceedings  are  brought 1033 

liability  of,  for  authorizing  illegal  act 1301 

liability  of,  in  tort 1299 

not  a  municipal  corporation 793,  1290 

venue  when  land  lies  in  more  than  one 1034 

COUNTY  BUILDING 

constitutes  a  public  use 158 

COUNTY  COMMISSIONERS 

expert  witnesses  as  to  land  values 1177 

laying  out  of  highways  by 16 

should  not  act,  if  residents  of  town  interested 1048 

COURT 

cannot  grant  power  of  eminent  domain 64 

decision  of  not  taking  of  property 262 

election  of  judges  of 43 

hostility  to,  causes  of 34 

independence  of 40 

instructions  of,  may  violate  fourteenth  amendment 86 

may  award  damages  when  jury  not  required 946 

must  decide  whether  use  is  public 155 

political  questions  not  for 1314 

power  of,  to  declare  statute  unconstitutional 29  31 

state,  may  invoke  fourteenth  amendment 85 
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COURT  HOUSE  page 

constitutes  a  public  use 158 

COVENANT 

of  quiet  enjoyment,  not  violated  by  taking 78,  711 

of  removal,  effect  of 340,  718,  1157 

of  warranty,  whether  violated  by  taking 74,  1156 

that  street  should  remain  open 496 

to  keep  street  for  street  purposes. 558 

to  pay  rent,  not  affected  by  partial  taking 712 

terminated  by  total  taking  713 

CRANBERRY  CULTURE 

flooding  land  for,  sustained  232 

CRASSUS,  MARCUS  LICINIUS 

aqueduct  through  farm  of 5 

CROPS 

evidence  of  value  of 1169 

planted  after  inception  of  proceedings,  compensation  for. . . .  1106 

CROSS-EXAMINATION 

of  experts. 1189 

on  opinion  of  witness  testifying  to  facts 1188 

on  qualifications  of  expert  1185 

CROSSING 

authority  for,  as  condition  of  taking  1084 

authority  to  make,  inferred  998 

of  canal  by  railroad  753,  998 

of  highway  by  railroad 998 

of  one  railroad  by  another 753,  998 

of  railroad  by  highway  746,  998 

of  railroad  by  interurban  railway 753,  998 

of  railroad  by  sewer  753 

of  turnpike  by  railroad  753,  998 

over  railroad  chartered  by  congress 105 

over  railroad,  right  of  owner  of  fee  to  maintain 606 

railroad,  cannot  be  widened  without  compensation 388 

rights  in  existing 384 

CUL-DE-SAC 

closing  of  a  taking  of  property 323 

constitutes  a  public  use 174 
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CULVERT  PAGE 

insufficient,  liability  of  municipality  for 1369 

insufficient,  liability  of  railroad  for 1392 

no  liability  for,  in  absence  of  negligence 1393 

CURATIVE  ACT 

cannot  validate  taking  without  compensation 628 

constitutionality  of  * 904 

damages  under,  assessed  as  of  when 1151 

CURBSTONES 

property  of  municipal  corporation 396 

CUSTOM  HOUSE 

constitutes  a  public  use 158 

United  States  may  take  land  for 109 

DAM 

abatement  of,  as  public  use 242 

across  navigable  waters,  authorization  of 101,  1010 

compensation  for 429 

revocation  of  permit  for 459 

causing  occasional  floods  not  taking 418 

compensation  for  injury  to 459 

for  mills  public  use,  when 224 

loss  of  right  to  maintain 615 

on  private  land  a  takmg 308 

to  create  power  for  street  railway 196 

to  improve  navigation  a  public  use 198 

though  power  sold   148 

unlawfully  erected,  destruction  of 283 

DAMAGE 

actionable  at  common  law,  whether  must  be 842,  848,  851 

actually  inflicted,  evidence  of 1220 

affecting  flow  of  surface  water 856 

affecting  flow  of  watercourse 894 

business,  injury  to,  not 821,  843,  845 

change  of  grade  of  highway  512,  867 

change  of  grade  of  railroad 865 

classified 854 

constitutional  provisions  respecting 844 
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compensation  for,  in  England . 818 

in  Massachusetts   822 

danger  of  fire 598 

denned 845,  851 

deprivation  of  lateral  support 855,  893 

destruction  of  cellars  and  vaults 480 

direct  injury  to  property 4 855,  861 

discontinuance  of  highway 325,  879 

does  not  include  all  depreciation 846 

drying  up  of  wells .'*. 855 

dust  and  cinders 856 

elevated  railway   890 

erosion  of  bank 419 

evidence  of 1212 

frightening  of  horses 598 

from  public  improvement  300 

from  use  of  property  taken 821,  844 

grade  crossing  822 

growth  of  conception  that  there  should  be  compensation  for. . . .  816 

impairment  of  access '. 595,  877 

interference  with  light  and  air 596,  893 

legalized  nuisance  856 

loss  of  privacy 596 

measure  of  895 

need  not  be  paid  for  in  advance 646 

noise 596 

not  necessarily  a  taking 293,  296 

obstruction  of  highway 820,  880,  881 

obstruction  of  sidewalk 889 

obstruction  of  watercourse 884,  1368 

pollution  of  watercourse  443 

railroad  in  street 889 

railroad,  operation  of 861 

right  to  notice  of 928 

smoke  and  cinders 596 

street  railway 892 

structures  in  street  594 

surface  water 595 

switch-yard 864 

telegraph  line  in  street 890 

temporary , 821 

Thesiger's  definition    822 

to  buildings 595 
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to  mortgaged  land 356 

to  other  property,  evidence  of 1223 

to  personal  property 697 

to  remaining  land,  all  lawful  uses  considered 725 

based  on  probable  use 726 

blasting 735 

'    burden  of  proof  on  owner 729 

business  loss 736 

constitutional  right  721 

cost  of  repairs 728 

cutting  off  access 730 

danger  of  fire 733 

danger  to  cattle 733,  736 

deposit  of  dust 735 

disadvantageous  size  and  shape 729 

drainage  of  wells  and  springs  731 

elements  not  recoverable  .- 736 

employment  of  watchmen 735 

fencing 734 

frightening  horses  736 

from  construction  and  operation 724 

measure  of,  difference  in  market  value 723 

must  result  from  taking 725 

need  not  be  special  and  peculiar 724 

negligence  not  considered 726 

noise  and  smoke  of  railroad 732 

not  remote  and  fanciful 725,  736 

not  separately  itemized  728 

pollution  of  watercourse 732 

propagation  of  gophers 735 

seepage  from  reservoir 732 

separate  parcels  not  considered  737 

set-off  of  benefits  from 788 

special  assessments  737 

surface  water  730 

temporary 734 

unfounded  fears 737 

unsightliness 732 

use  of  barn  by  tramps 736 

DAMAGE  CLAUSE 

adoption  of 844 

cause  of  adoption  of 513 
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compared  with  Lands  Clauses  Act 845 

failure  to  adopt  shows  intent 306 

liability  of  municipality  under 1320 

self -executing 852,  1322,  1388 

valid  against  existing  charters  969 

DAMAGES 

assessment  of,  see  Assessment  of  Damages 

change  in  the  rule  of,  constitutionality  of 967 

for  laying  out  ways  in  Massachusetts  Bay  colony 15 

for  laying  out  ways  in  New  York 18 

in  England  and  Massachusetts  compared 842 

nominal  when  owner  offers  no  evidence 1139 

right  to,  vested  when 1154 

set-off  of  benefits  from  788 

waiver  of 1273 

DEATH 

of  owner  during  proceedings 1159 

DEBT 

action  of,  on  award 1057,  1227 

DEBT  LIMIT 

necessity  of  alleging  that  cost  will  be  within 1067 

DECLARATION  OF  RIGHTS 

in  Prance,  eminent  domain  clause  in 13 

DEDICATION 

easement  only  acquired  by 462 

of  property  of  persons  under  guardianship 1031 

taking  of  property  acquired  by 393 

DEED 

recitals  in,  not  evidence  of  price 1199 

DE  FACTO  CORPORATION 

condemnation  by  1086 

DEFAULT 

of  owner,  effeet  of 1081 
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effect  of  failure  to  include 1075 

pleadings  by,  necessity  of 1080 

who  should  be  made 1074 

DEFENSES 

de  facto  corporation 1086 

financial  weakness 1092 

impracticability 1092 

interlocking  stockholders   1090 

invalidity  of  charter 1086 

lack  of  authority 1085 

lack  of  valid  franchise 1083 

to  petition  for  condemnation  1083 

to  petition  for  damages 1061 

ulterior  motive  of  city  council 1089 

ulterior  motive  of  legislature 1088 

ulterior  motive  of  private  corporation 1090 

ultra  vires 1085 

unprofitableness 1092 

DEFINITIONS 

abutters'  easements 503 

additional  servitude 463 

adjacent  land  944 

ad  quod  damnum 7 

attempt  to  agree 1028 

benefit 765 

betterment 50 

business 699 

compensation 630 

compulsory  powers  v 25 

consequential  damages  294 

controversy  concerning  property 942 

corporation 1288 

damage 845,  851 

deposit 643 

destruction  from  necessity 52 

direct  injury 855 

due  process  of  law 57,  83 

eminent  domain  1 

enlightened  doctrine  47 

equal  protection  of  the  laws ggO 

92 
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estoppel 1266 

expropriation 25 

franchise 357 

free  country  33 

general  benefits   765 

going  value 685 

hearing 907 

independent  parcels 739 

injuriously  affected 118 

inquest  of  office 118 

jury  trial 943 

just  compensation 625 

laying  out 1046 

local  benefits 765 

market  value 659 

municipal  corporation 1288 

municipal  uses 992 

navigable  waters  407 

necessary  land  920 

necessity .' 923 

notice 929 

nuisance 334 

owner  of  property 337 

peculiar  benefits 765 

petitioner ; 1017 

police  power 52,  272 

pre-emption 6 

property 336 

public  corporation 1288 

public  service 168 

public  service  corporation 143 

public  use : 1 140 

purchase,  attempt  to 1028 

purveyance 6 

railroad 523 

reasonable  compensation   625 

right  of  way 784 

separable  controversies 1042 

separation  of  powers 898 

sewer 1373 

special  assessment 50 

special  benefit 765 

t       steam  railroad 536 
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street  railway 536 

taking 261 

taking  by  eminent  domain 291 

taxation 49 

town  way 1047 

ultra  vires 1339 

use.  .  ■ 129 

DELAWARE 

constitution  of,  article  I,  section  4 939 

set-off  of  benefits  in 794 

DELAY 

compensation  for  unreasonable 1106 

DE  MINIMIS  NON  CURAT  LEX 

application  of 284 

DEPARTMENT  STORE 

not  a  public  use 220 

railroad  station  may  be  placed  in 147 

DEPOSIT 

of  compensation  in  advance < 640 

what  constitutes 643 

DEPOT 

constitutes  a  public  use 189 

easement  taken  for 605 

laying  out  highway  through 1001 

laying  out  other  railroad  through 1001 

See  also  Station,  Raiuroad 

DESCRIPTION 

binding  on  party  making  it 1056 

certainty  of,  required 1054 

effect  of  insufficiency 1055,  1072 

in  excess  of  authority  void 1055 

insufficiency  curable  by  amendment 1073 

insufficiency  may  be  waived 1055 

may  refer  to  map 1069 

need  not  refer  to  land  not  taken 1070 

of  land  already  in  public  use 1072 

of  land  sought  to  be  taken 1068 

of  water  rights 1070 
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from  necessity 264 

from  necessity  distinguished  from  eminent  domain 52 

of  easement  a  taking 347 

of  property  to  abate  a  nuisance 284 

DETERMINABLE  FEE 

estate  after,  not  property 342 

DEVELOPMENT 

cannot  be  aided  by  police  power 278 

highway  may  be  laid  out  for 175 

DEVISEE 

entitled  to  compensation,  when 1159 

DIRECT  INJURY 

defined 855 

DISABILITY 

limitations,  when  owner  is  under 1032 

purchase,  when  owner  is  under 1030 

taking,  when  owner  is  under 1032 

DISCONTINUANCE 

of  end  of  cul  de  sac 880 

of  highway,  by  alteration  1406 

by  failure  to  prepare  for  travel 1407 

by  lawful  erection  of  permanent  structure 1406 

by  legal  proceedings 1404 

cannot  be  by  abandonment 1407 

cannot  be  revoked 1422 

damages  for 879 

damages  for,  by  non-abutter 860,  881,  887 

damages  for,  in  Massachusetts 833 

damages  for  structures  of  public  service  corporation 381 

damages  for,  when  other  access  remains 325 

effect  of 1418 

implied  from  abandonment 1407 

ownership  of  structures  upon 1422 

reversion  to  owner  of  fee 1419 

taking,  when 319 

when  abutter  owns  intervening  strip 879 

when  public  use  required 182 

where  private  way  enters 880 
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of  proceedings,  after  assessment  of  damages 1099 

after  judgment 1100 

after  possession  taken 1101 

bars  taking  of  same  land 1102 

before  payment  1101 

by  abandonment 1104 

compensation  for   1105,  1108 

in  England 1098 

in  good  faith,  does  not  bar  new  taking 1104 

not  after  taking  complete 1097 

of  all  but  most  favorable  verdict 1103 

prior  to  entry 1098 

upon  administrative  order 1098 

waiver  of  damages  for 1107 

when  right  to  expires 1096 

of  public  buildings,  no  damages  for 326 

of  railroad,  no  damages  for 326 

of  use  and  adoption  of  new  simultaneous 620 

partial 1404 

power  of  1403 

unauthorized,  may  be  enjoined 327 

when  enterprise  wasting 1404 

when  special  assessment  has  been  made 327 

DISCRIMINATION 

unlawful,  what  constitutes 961 

DISMISSAL  OF  PROCEEDINGS 

does  not  bar  new  taking  in  different  county 1034 

DISPUTED  CLAIMS 

settlement  of,  not  public  use 260 

DISTRESS,  WARRANT  OF 

to  enforce  payment  of  award 1058,  1228 

DISTRICT 

drainage 241 

irrigation 247 

liability  of,  in  tort 1304 

not  a  municipal  corporation 1303 
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DISTRICT  OP  COLUMBIA  page 

eminent  domain  in . .  .62,      107 

set-off  of  benefits  in  •. 795 

DITCH 

construction  of,  through  private  land  a  taking 308 

DIVERSE  CITIZENSHIP 

jurisdiction  of  federal  courts  in  case  of 1039 

when  jurisdiction  attaches 1040 

DIVERSION 

of  travel,  damages  for 491,  820,  834,  882 

of  water  from  private  watercourse 434 

of  water  from  public  watercourse 432 

of  watercourse  for  use  of  another  state 96 

DIVORCE 

effect  of,  upon  compensation  for  dower 346 

DOCK 

compensation  for  filling  with  sewage 442,      457 

DOCTOR 

compensation  for  destruction  of  practice  of 368 

DOGS 

unlicensed,  killing  of 283 

DOMAIN,  PUBLIC 

control  of,  not  eminent  domain 49 

DOMINANT  TENEMENT 

owner  of,  entitled  to  compensation  of  easement  destroyed 347 

DONOR 

of  property  taken  not  entitled  to  compensation 1270 

DOORS 

right  to  project  into  highway 477 

DOWER 

assignment  of,  as  affecting  right  to  compensation 345 

inchoate  right  of,  not  property 346 
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DRAFTING  page 

of  soldiers,  how  justified 271 

DRAIN 

construction  of,  on  private  land  a  taking 308 

for  surface  water  not  additional  servitude 570 

public  use 177 

liability  for  failure  to  provide 1325,  1352 

taking  of  easement  only  for 614 

See  also  Drainage  and  Sewer 

DRAINAGE 

of  swamps,  constitutes  public  use,  when 237 

in  England 9 

may  be  special  benefit 767 

under  police  power 240 

to  abate  a  nuisance 238 

DRAINAGE  DITCH 

cannot  be  laid  along  railroad  without  special  authority 1001 

damages  for  crossing  railroad 753 

DRAW 

authority  to  erect  bridge  without,  inferred 1010 

liability  for  narrowness  of 1329 

DRINKING  TROUGH 

in  highway  as  additional  servitude 587 

DUE  COURSE  OF  LAW 

requirement  of,  in  constitution 82 

DUE  PROCESS  OF  LAW 

application  of,  to  eminent  domain 81,  83,  85 

application  of,  to  police  power '. 271 

arbitrary  procedure  not 83,  897 

change  in  measure  of  damages  constitutes 904 

change  in  remedy  constitutes 903 

compensation  essential  to 623 

condemnation  by  administrative  order  constitutes 902 

condemnor  entitled  to 962 

costs,  taxation  of  constitutes,  when 952 

curative  act  constitutes   404 

defined 57,  83 
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DUE  PROCESS  OF  LAW  — Continued  page 

hearing  essential  to 905 

imposed  on  states  by  fourteenth  amendment 82 

imposed  on  United  States  by  fifth  amendment 80 

interference  with  judicial  functions  not 903 

jurisdiction  of  United  States  courts  enforcing 1038 

jury  trial  not  required  by 937 

limitations,  short  period  of,  consistent  with 957 

money,  difficulty  of  taking  consistently  with 69 

notice  essential  to  924 

overrules  special  provisions  of  state  constitutions 85 

required  by  some  state  constitutions 82 

ruling  of  court  may  deny 86 

separation  of  powers  essential  to 898 

taking  by  acts  in  pais  constitutes 950 

taking  by  eminent  domain  constitutes 60 

taking  for  private  use  not 120,  126 

taking  without  possible  necessity  not 910 

taxation  constitutes 49,  267 

DUMMY  RAILWAY 

in  summer  resort 498 

not  an  additional  servitude  upon  a  highway 531 

violates  exclusive  franchise  of  horse  railway 364 

DUMPING  GROUND 

constitutes  a  public  use 214 

DUPLICATION 

cost  of,  as  test  of  value 684 

DUST 

deposit  of,  as  damage 856,  876 

DWELLING-HOUSE 

for  employees,  cannot  be  taken  by  railroad 190,  993 

may  be  taken  by  eminent  domain 67 

DYKE 

right  of  owner  of  land  flowed  to  construct 231 

EARTH 

covering  land  with  a  taking 312 

in  highway,  ownership  of 482 

over  sewer,  right  to  use 614 
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EASEMENT  page 

abandonment  of 320 

abutters',  in  highway 491 

additional  consistent,  authority  to  impose  inferred 1003 

constitutes  property  346 

exercise  of,  outside  land  taken 465 

full  value  of  land  commonly  paid  for 689 

imposition  of  consistent,  not  taking 373 

in  property  taken,  taking  of  625 

limiting  use  of  adjacent  land 468 

of  canal,  extent  of  612 

of  flowage,  extent  of 614 

of  highway,  extent  of 470 

of  light  and  air  over  private  property 348 

of  parks,  extent  of 617 

of  public  buildings,  extent  of 617 

of  railroads,  extent  of  599 

of  sewers,  extent  of  614 

of  telegraph  lines,  extent  of 613 

of  turnpikes,  extent  of 613 

of  water  pipes,  extent  of 617 

of  water  supply,  extent  of 615 

on  property  taken  may  be  proved  in  reduction  of  damages 1134 

over  railroad  chartered  by  Congress,  establishment  of 104 

public  differs  from  private 463 

public  holds  only 461 

public,  right  to  participate  in  not  property 350 

taken  by  eminent  domain  must  be  public 142 

taken  should  be  accurately  described 1070 

EATING-HOUSE 

may  be  erected  on  railroad  location,  when 605 

may  not  be  set  up  in  highway 587 

EDUCATIONAL  CORPORATION 

property  of,  protected  by  the  constitution 389 

EJECTMENT,  WRIT  OE 

against  additional  servitude  1395 

against  successor  of  wrongdoer  1285 

by  municipality  for  unlawful  use  of  street 398 

by  owner  of  fee  of  highway 472 

does  not  lie  for  informality 1264 
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EJECTMENT,  WRIT  OF  —  Continued  pace 

does  not  lie  when  abutter  does  not  own  fee 1399 

does  not  lie  when  taking  is  lawful 1237 

estoppel  to  maintain 1264,  1269 

for  unlawful  taking ' 1245,  1263 

stay  of,  until  compensation  paid 1268 

to  recover  possession 1262 

ELECTION  Or  JUDGES 

origin  of 43 

ELECTRIC  LIGHT 

constitutes  a  public  use 203 

line,  as  additional  servitude  582 

as  damage 584 

damage  by  induction  by 380 

injury  to  trees  by  585 

plant  cannot  be  taken  from  municipal  corporation  without 

compensation 401 

ELECTRIC  STREET  RAILWAY 

carrying  freight,  status  of 549 

express  cars  on 549 

feed  wires 552 

in  subway  not  additional  servitude 565 

interurban,  rights  of 545 

not  additional  servitude 541 

origin  of 540 

trolley  pole,  effect  of 543 

ELEPHANT 

may  use  highway 521 

ELEVATED  RAILWAY 

a  damaging  of  property 562,  890 

an  additional  servitude 556 

damage  by,  evidence  of,  in  other  places 1225 

elements  of  damage  from 594 

frightening  horses 598 

in  Illinois 563 

in  Massachusetts 840 

in  New  York 557 

in  street,  taking  of  abutters'  easements 497 
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ELEVATED  RAILWAY  —  Continued  page 

interference  with  light 596 

laying  additional  tracks  561 

loss  of  privacy 596 

measure  of  damages  from 561 

noise  from 596 

over  private  land  a  taking 308 

to  replace  railroad  in  cut 559 

EMINENT  DOMAIN 

acts  on  land  itself 71 

all  property  subject  to 65 

assignability  of "  984 

attribute  of  organized  government 60 

attribute  of  sovereignty 58 

authority  to  exercise  strictly  construed 987 

based  on  sovereignty 60 

by  municipal  corporation  with  home  rule  charter 65 

cannot  be  bargained  away 77 

cannot  be  exercised  by  subordinates 984 

compulsory  exercise  of 963 

continuing  power 986 

defined 1 

delegation  of 981 

distinguished  from  control  of  public  domain 49 

destruction  from  necessity 53 

other  governmental  powers  48 

police  power 53 

right  to  demand  personal  service 51 

special  assessment  50 

taxation 49 

English  meaning  of 24 

for  mills  in  colonies 20 

held  in  some  states  compulsory  grant 72 

how  affected  by  loss  of  independent  judiciary 45 

importance  of  distinguishing  from  other  powers 56 

inalienable 74 

in  American  colonies 13,  22 

included  in  grant  of  governmental  power 59 

in  England 11 

in  Massachusetts 15 

in  New  Jersey 18 

in  New  York 17 

in  Pennsylvania 18 
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EMINENT  DOMAIN— Continued  page 

in  Roman  law 4 

in  South  Carolina 19 

in  Virginia 19 

limitations  on 80 

must  comply  with  due  process  of  law 83 

nature  of  title  created  by 70 

necessity  of  invoking  not  judicial  question 917 

origin  of  *. 4 

origin  of  phrase 23 

proceedings  in  rem 70 

resides  in  legislature 63 

state  constitutions  limit  and  do  not  grant 58 

taking  by,  whether  judicial  function 899 

traced  back  to  inquest  of  office 6 

whether  "  purchase  "  or  "  sale  " 74 

will  not  pass  by  implication 987 

EMINENT  DOMAIN  CLAUSE 

in  lease,  effect  of 716 

ENCROACHMENT 

on  adjacent  land,  a  taking  when 311 

ENGLAND 

compensation  for  land  injuriously  affected  in 818 

condemnation  proceedings  in 1013 

constitution  of 26 

discontinuance  of  proceedings  in 1098 

"  eminent  domain  "  not  used  in 24 

liability  for  change  of  grade  in 508 

liability  for  obstruction  of  highway  in 883 

liability  of  municipal  corporation  in 1298 

ownership  of  bed  of  streams  in 407 

pollution  by  sewage  in 445 

right  to  erect  wharves  in  ... . 454 

set-off  of  benefits  not  allowed  in 761 

statute  of,  13  Geo.  Ill,  c.  78 8,  1014 

55  Geo.  Ill,  c.  68 1014 

8,  9  Vict.  c.  18 4 1014 

ENLIGHTENED  DOCTRINE 

defined 47 
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ENTIRETY,  TENANT  BY  page 

entitled  to  compensation 346 

ENTRY 

may  be  treated  as  taking,  when 309,  1056 

ENTRYMAN 

entitled  to  compensation 343 

ENTRY,  WRIT  OF 

does  not  lie  for  taking  of  easement 1262 

in  case  of  disseisin 1262 

nature  and  character  of 1261 

EQUAL  PROTECTION  OF  THE  LAWS 

what  constitutes 960 

EQUITABLE  RIGHTS 

protected  by  the  constitution 344 

EQUITY 

award  may  be  followed  in 1230 

condemnation  proceedings  not  suit  in 1022 

jury  trial  not  required  when  damage  assessed  in 942 

permanent  damages,  assessment  of ,  in 1283. 

reconveyance  if  compensation  not  paid  ordered  in 634 

venue  of  proceedings  in 1033 

See  also  Injunction 

EROSION 

of  bank  of  stream  a  damage 419 

of  bank  of  stream  a  taking  when 315,  418 

ESTATES  SUCCESSIVE  IN  TIME 

are  property. . .  v 337 

ESTOPPEL 

against  ejecting  condemnor 1264 

against  injunction  to  recover  possession 1264 

of  condemnor  to  deny  validity  of  taking 1052,  1246 

to  claim  damages  by  petitioning  for  improvement 1274 

to  claim  value  of  condemnor's  improvements 706 
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ESTOPPEL  — Continued  PAGE 

to  contest  validity  of  taking 1229,  1269 

by  accepting  award 1269 

by  claiming  damages 1270 

to  deny  liability  for  damages 649 

to  deny  respondent's  title 1129 

to.  reclaim  possession 1269 

what  gives  rise  to 1266 

EVICTION 

,    taking  of  leased  property  not 712 

EVIDENCE 

actual  damage 1220 

actual  income 1171 

admissions  by  owner 1210 

advocacy  of  improvement  by  owner 1226 

applicability  of  rules  of 1125,  1166 

before  commissioners 1167 

before  jury 1168 

assessors'  valuation 1207 

award  for  other  lands 1200 

award  of  commissioners 1137 

before  commissioners 1125,  1167 

business  done  to  show  capacity 752 

commissioners'  award 1137 

conflicting,  verdict  on  final 1111 

constitutional  right  to  introduce 907 

cost  of  improvements 1174 

cost  of  plant 684 

cost  of  restoration 877,  1212 

crops 1173 

damage 1212 

damage  actually  inflicted 1220 

damage  to  other  property 1223 

declarations  of  customers 1222 

decreased  value 1222 

expert  and  opinion 1175 

See  also  Expert  Witnesses 

in  certiorari   1118 

market  value 1170 

may  not  be  disregarded  by  jury , 1142,  1144 

offers  for  land  taken 1193 

offers  for  similar  land 1202 
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EVIDENCE  —  Continued  page 

offers  of  settlement 1193 

offers  to  buy  injured  land 1225 

offers  to  sell,  by  owner 1195 

opinions  of  damage 1213,  1216 

physical  characteristics  of  land 1169 

plan  for  development 1170 

profits,  actual, 1173 

profits,  prospective  1170 

rents 1172 

rents  after  damage  inflicted 1224 

sales  not  conclusive 1192 

sales  of  other  property  similarly  injured 1224 

sales  of  property  taken 1191 

sales  of  similar  lands 1196 

setting  aside  verdict  for  errors  as  to 1168 

settlements  with  injured  parties 1225 

should  not  be  offered  except  at  hearing 1048 

statements  to  assessors 1209 

use  for  any  purpose 1170 

value 1168 

value  after  damage  inflicted 1224 

value  before  and  after  taking 1216 

value  must  be  of  date  of  taking 1184 

value  of  neighboring  land 1189 

value  of  property  not  commonly  sold 1183 

value  of  whole  or  per  square  foot 1188 

verdict  against,  setting  aside  of 1109 

view  as 1143 

EXCEPTIONS 

must  be  taken  in  trial  court 1095 

to  ruling  on  qualification  of  expert 1186 

EXCESS  TAKINGS 

authorized  by  some  state  constitutions 181 

constitutionality  of 150,  177 

in  anticipation  of  growth  constitutional 190,  203 

EXCHANGE 

industrial,  not  public  use 222 

EXCISE 

may  constitute  taking 268 

proportioned  to  benefit 269 
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EXECUTION  PAGB 

against  municipal  corporation 1416 

against  public  service  corporation 1417 

issuance  of 1113 

EXECUTIVE  FUNCTION 

to  decide  when  eminent  domain  shall  be  invoked 64 

EXECUTOE 

entitled  to  recover  the  award  when 1159 

EXECUTORY  DEVISE 

after  fee  not  property 342 

EXHAUSTION 

of  authority 985 

EXPECTATION 

of  renewal  of  lease  not  property 340 

EXPENSES 

may  constitutionally  be  taxed  as  costs 955,  966 

recovery  of  when  proceedings  abandoned 1105,  1108 

EXPERT  WITNESSES 

administrative  rules  respecting 1185 

admissible  on  opinion  of  value 1175 

assessors  of  taxes  as 1177 

carpenters  and  builders  as    1182 

county  commissioners  as 1177 

cross-examination  of 1190 

as  to  qualifications 1185 

as  to  sales  of  other  lands 1190,  1199 

examination  of 1188 

examination  on  voir  dire 1185 

exception  to  ruling  upon  qualification  of 1186 

farmers  as 1178 

fees,  may  be  compelled  to  testify  for  ordinary 271,  368 

fees,  not  taxable  as  costs 955 

hearsay  evidence  by 1189,  1199 

impeachment  of 1190 

inadmissible  facts  as  reasons 1188 

inconsistent  statements  by 1191 

knowledge  of  local  values  required  1180 
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EXPERT  WITNESSES  —  Continued  page 

limitation  of  numbers  of 1187 

opinion  must  be  based  on  market  value 1182 

opinion  of  damage  1214 

opinion  of  value  of  property  not  commonly  sold 1183 

opinion  of  value  of  other  land 1189 

owners  of  property  taken  as 1175 

pointing  out  of  differences  by 1189 

qualifications  of,  as  to  damage 1217 

qualifications  of,  as  to  value 1185 

real  estate  dealers  as 1176 

received  with   distrust 1180 

refreshing  memory 1191 

residents  in  vicinity  as 1177 

statement  of  reasons  by 1188 

value  before  and  after  taking 1216 

value  of  mill  site 1183 

weight  of  testimony  of 1179 

EXPROPRIATION 

meaning  of,  in  England 25 

EXTENT 

of  demand  for  public  use  not  judicial  question 209 

of  traffic  on  railroad  immaterial 187 

of  use  immaterial 174 

FACTORY 

car,  not  public  use 190 

private  not  public  use 218 

street  may  be  discontinued  to  provide  site  for 183 

FARMERS 

aid  of  does  not  constitute  public  use 220 

compensation  for  destruction  of  business  of 368 

experts  on  value  of  farm  lands 1178 

FEDERAL  COURTS 

See  United  States  Courts 

FEDERAL  QUESTION 

may  be  raised  on  rehearing  when 1039 

must  be  raised  in  state  court 1038 

whether  a  use  public  a 127 

93 
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PEE  PAGE 

cannot  be  taken  if  only  easement  needed 919 

for  use  of  street  by  abutter,  requirement  of 482 

necessity  of  taking  not  judicial  question 919 

of  swamp,  taking  of  constitutional 239 

remains  in  owner 462 

taking  of  to  sell 149 

FENCE 

damages  for  cost  of  providing 734,  876 

on  private  land  a  taking 308 

owner  cannot  be  forbidden  to  maintain 280 

spite,  prohibition  of 275 

FERRY 

cannot  be  taken  from  municipal  corporation  without  compen- 
sation     401 

constitutes  a  public  use 199 

footpath  to,  authority  to  interfere  with 1003 

franchise  of  does  not  exclude  other  ferry  or  bridge 360 

franchise  of,  exclusive,  violated  by  toll-bridge 363 

landing  place  may  be  condemned  for  interstate 92 

may  interfere  with  booms  without  compensation 420 

not  infringement  of  franchise  of  toll-bridge 364 

FEUDAL  SYSTEM 

eminent  domain  under 5 

FIELD,  C.  J. 

opinions  of 233,  1343 

FIFTH  AMENDMENT 

limits  taking  by  United  States 80 

required  United  States  to  pay  compensation 623 

See  also  Due  Peocess  of  Law 

FINES  AND  FORFEITURES 

constitutionality  of  283 

FIRE 

building  injured  by,  right  to  repair 274 

danger  of,  damages  for  when  land  taken  for  railroad 733 

danger  of,  damages  for  when  railroad  built  on  street 598 

department,  equipment  may  be  taken  from  municipality 400 

destruction  of  .property  to  prevent  spread  of 264 
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FIRE  —  Continued  page 

liability  for  failure  to  extinguish 1324 

liability  for  insufficient  equipment 1328 

protection  of  other  lands  from,  not  public  use 171 

rebuilding  after,  not  public  use 221 

FISH 

catching  not  public  use 165,  233 

destruction  of  in  other  state 94 

nets  illegally  used  to  catch,  destruction  of 283 

not  property  until  caught 432 

obstruction  to  passage  of 460 

pond  for,  flooding  for  sustained 232 

private  land  cannot  be  entered  to 419 

right  to,  cannot  be  taken  by  eminent  domain 67 

right  to,  on  private  waters 431 

right  to,  on  public  waters 411 

FIXTURES 

tenants'  compensation  for  injury  to 717 

valued  as  they  affect  market  value 696 

FLAG 

advertising  upon,  prohibition  of 275 

FLATS 

excavation  of  a  taking 309 

filling  of,  as  a  public  use 244 

reclaimed,  are  private  property 458 

FLOODING 

by  insufficient  culvert,  liability  for 1371 

constitutes  a  taking  when 313 

in  another  state,  liability  for 94 

injunction  against  unlawful 1258 

may  constitute  special  benefit 768 

See  also  Flowage 

FLORIDA 

constitution  of,  art.  XVI,  $  28 122,  245 

art,  XVI,  5  29 795,  939 

rejection  of  damage  clause  in 306 

right  to  erect  wharves  in 454 

set-off  t>f  benefits  in 795 
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FLOWAGE  PAGE 

description  of  right  of 1070 

right  of,  an  easement 614 

right  to  boom  logs  on  land  subject  to 615 

right  to  cut  ice  on  land  subject  to 615 

suit  for  not  controversy  concerning  property 942 

use  of  pond  created  by  right  of 615 

FLUME 

constitutes  public  use  when 256 

FOOD 

impure,  destruction  of 285 

FOOTBRIDGE 

across  street  a  damage 890 

FOOTPATH 

to  ferry,  interference  with 1003 

FOREIGN  CORPORATION 

may  be  granted  eminent  domain 95,      983 

FORFEITURE 

of  charter  of  corporation 979 

of  franchise,  defense  when 1088 

of  property  used  illegally 284 

subjection  to,  does  not  affect  compensation 688 

FORTIFICATIONS 

constitute  a  public  use 160 

eminent  domain  for,  at  common  law 6 

not  taking  of  adjacent  land 319 

procedure  in  taking  land  for 1036 

United  States  may  take  land  for 109 

FOURTEENTH  AMENDMENT 
See  Due  Process  of  Law 

FRANCE 

eminent  domain  in 13 
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FRANCHISE  page 

cannot  be  created  by  private  parties 364 

collateral  impeachment  of 1084 

compensation  for  taking 79 

considered  when  plant  taken 671 

constitutes  a  contract 358 

constitutes  property 358 

defined 357 

entirety,  treated  as 1404 

exclusive,  cannot  be  impaired  without  compensation 361,  363 

may  be  granted  by  legislature 361 

not  extended  by  implication 363 

grant  of,  as  condition  precedent  to  taking 1084 

grant  of,  to  municipal  corporation  not  contract 402 

gratuitous,  may  be  abrogated 359 

in  highway,  cannot  be  interef ered  with  for  private  ends 375 

cannot  be  rescinded 374 

not  easement 374 

injunction  against  infringement  of 1258 

injurious  to  public  health  revocable 361 

may  be  taken  by  eminent  domain 68,  359 

necessity  of,  as  affecting  public  use 139, 169,  214 

not  exclusive  unless  expressly  made  so 359 

right  of  grantee  to  sell 1416 

sale  of,  effect  on  right  to  compensation 1285 

subject  to  amendment,  impairment  of -  361 

valuation  of   682 

FREE  COUNTRY 

denned 33 

FREIGHT 

depot  constitutes  public  use 189 

railroad  as  additional  servitude 548 

railroad  constitutes  public  use 197 

sheds  for  unloading  vessels  not  public  use 200 

yard,  taking  of  for  other  use,  authority  for 1008 

FUEL 

distribution  of  public  use  when 215 

GAMBLING  INSTRUMENTS 

destruction  of 283 
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GARBAGE  page 

incinerator,  constitutes  public  use 214 

removal  of,  municipal  purpose 992 

GAS  PIPES 

constitute  a  public  use 203 

interference  with  not  taking  of  property 377 

laying  of  in  street  without  compensation  to  municipality 395 

may  be  removed  to  provide  site  for**dam 1004 

not  an  additional  servitude  upon  a  highway 573 

GAS  WORKS 

private  property  of  municipal  corporation 401 

laying  out  of  railroad  through,  authority  for 1002 

GAUGE 

of  railroad  may  be  changed  without  compensation 602 

GENERAL  BENEFITS 

defined   765,      766 

GEORGIA 

constitution  of,  art.  I,  §  3,  par.  1 122,  237 

private  ways  of  necessity  in 237 

set-off  of  benefits  in 795 

GIBSON,  C.  J. 

opinions  of 32,  120,  194,  772,      995 

GIFT 

compensation  required  on  resumption  of 78 

GOING  VALUE 

defined 685 

of  plant  of  public  service  corporation 685 

GOLD 

production  of  pubiic  use  when 253 

GOOD-WILL 

not  property 366 

of  public  service  corporation  of  no  value 685 

See  also  Business 
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GOPHERS  pagb 

tendency  to  propagate  as  damage 735 

GOVERNOR 

appointment  of  commissioners  by  when  taking  by  state 948 

may  decide  when  eminent  domain  shall  be  invoked 64 

GRADE  CHANGE  OF,  OF  HIGHWAY 

access,  injury  to,  from 876 

approach  to  bridge 513 

buildings,  injury  to  by 874 

compensation  for,  no  constitutional  right  to 507 

conforming  to  railroad 513 

constitutes  a  damage 867 

damages  from  in  Massachusetts 831 

damages  from  to  non-abutting  land 872,  873 

establishment  of  grade  as  affecting 513 

fencing,  additional,  cost  of  from 876 

from  natural  grade 870 

further  half  of  street 873 

interference  with  rails,  pipes  and  wires  by 378 

lateral  support,  loss  of  by 515 

levelling  of  irregularities  not 874 

liability  not  based  on  negligence 875 

light,  deprivation  of  from 876 

measure  of  damages  for 875 

municipal  corporation  may  be  required  to  pay  damages  for.  .  .  966 

negligent,  liability  for 1350 

obstruction  of  private  way  by 873 

plan,  original,  as  part  of 869 

privacy,  invasion  of  by 876 

purposes  of 513 

railroad  company  causing 873 

railroad  company  not  entitled  to  damages  for 384 

reasons  for  non-liability  of  municipality 509 

restoration,  cost  of 877 

slope  on  adjacent  land  from .' 5jg 

special  benefit  from -. 769 

surface  water,  increase  of  from 516,  876,  1354 

to  grade  first  established 871 

trees,  destruction  of  by 876 

unauthorized,   liability   for 135q 

when  original  plan  abandoned 869 
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GRADE,  CHANGE  OF,  OP  RAILROAD  page 

liability  for 602,  1391 

not  a  damage 865 

GRADE  CROSSING 

abolition  of,  compensation  for  land  taken  for 282 

constitutes  a  public  use 161,  189 

not  eminent  domain 48 

under  police  power 387 

not  damage  to  abutters  on  way 822 

GRAIN  ELEVATOR 

constitutes  a  public  use 189 

on  railroad  location 605 

GRASS 

increased  expense  of  burning  not  damage 755 

in  highway,  ownership  of 485 

plots  not  additional  servitude  on  highway 517 

GRAVEL 

easement  to  dig  may  be  taken  for  highway 177 

easement  to  dig  may  be  taken  for  railroad 191 

in  highway,  ownership  and  right  to  use 483 

in  railroad,  ownership  and  right  to  use 608 

in  sewer  easement,  right  to  use 614 

GRAY,  J. 

opinions  of 231,  781 

GREAT  PONDS 

in  Massachusetts,  ownership  of 410 

GRIST  MILL 

constitutes  a  public  use 225 

GROCERY  STORE 

not  a  public  use 220 

GROTIUS 

originator  of  phrase  "  eminent  domain  " 23 

theory  of,  that  eminent  domain  based  on  ultimate  title 61 


Index  1481 

[Pages  1-720  are  In  Volume  I,  721-1422  In  Volume  II.] 

GROUND  RENT 

apportionment  of  when  part  of  land  taken 714 

constitutes  property 341 

extinguishment  of  not  public  use 260 

GUARDIAN 

agreement  with  respecting  compensation 1031 

should  be  made  party 1074 

HACK  STANDS 

in  highway,  legality  of 522 

HARBOR  LINE 

establishment  of 198,  423,  453,  456 

HAWKING  AND  PEDDLING 

in  highway,  legality  of 522 

HEALTH,  MORALS  AND  SAFETY 

protected  by  police  power 54 

HEARING 

ad  quod  damnum,  no  right  to  on 900 

condemnor  entitled  to 970 

evidence  not  received  outside  of 1128 

impartial  tribunal  essential  to 945 

notice  essential  to 925,  930 

right  to,  did  not  exist  at  common  law 906 

upon  compensation   905 

upon  damages  by  telegraph  to  railroad'. 758 

upon  laying  out  highway 1046 

upon  necessity  of  taking 907,  911,  912 

upon  right  to  condemn 1082 

what  constitutes  907 

HEIGHT 

of  buildings,  constitutionality  of  statutes  limiting 276 

HEINECCTUS 

quotation  from 61 

HEIRS 

entitled  to  the  compensation  when 1159 
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HIGHWAY  page 

abandonment  of,  effect  of 1407 

abutters'  easements  in 491 

abutters'  private  rights  in 865 

access,  interference  with,  as  damage 879 

access,  interference  with,  as  taking 321 

accretion,  extension  of  by 441 

additional  servitude  on,  see  Additional  Servitudes 

additional  tracks  of  railroad  in ....  j 533 

additional  tracks  of  street  railway  in 552 

alley,  may  be  changed  to,  without  compensation 619 

authority,  to  cross  canal 999 

to  cross  navigable  waters 1010 

to  cross  other  public  ways 998 

to  cross  railroad 998 

to  cross  storage  tracks 1002 

to  flood  by  mill 1003 

to  lay  out  along  canal 1001 

to  lay  out  along  railroad 1000 

to  lay  out  along  turnpike 1001 

to  lay  out  through  cemetery 1003 

to  lay  out  through  depot 1001 

to  lay  out  through  park. .  , 1002 

to  lay  out  turnpike  over 1001 

to  take  for  railroad 1003 

authority  to  take  for  reservoir 1003 

bicycle  path  in 517 

buildings  in 585 

cable  railway  in 538 

cellars  under  478 

change  of  canal  to 620 

railroad  to 620 

to  park 395,  517,  619 

to  railroad 619 

to  turnpike 619 

turnpike  to 619 

cistern,  construction  of  in 587 

citizens  may  be  compelled  to  work  on 369 

compensation  for  diversion  from  when  impassable 262 

compensation  for  taking  land  for,  denied  when 624 

constitutes  a  public  use ' 172 

construction  of  not  damage  to  adjacent  land 857 

construction  of  not  taking  of  adjacent  land '. 318 

crossed  by  railroad ;  rights  of  abutters 534 
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damages  from  construction  in  Massachusetts 829 

discontinuance  by  alteration 1406 

by  lawful  inconsistent  use 1406 

compensation  for  to  holders  of  franchise  in 381 

constitutes  damage 879 

constitutes  taking  when 319 

damages  for  when  other  access  remains 325 

damages  for  when  special  assessment  laid 328 

power  to  order 1405 

when  public  use  required  for 182 

doors  and  gates  projecting  over 477 

drainage  of  a  public  use 177 

drinking  trough  in 587 

dummy  steam  railroad  in 531 

earth  and  gravel  in,  ownership  of 482 

earth  in,  right  to  use  for  repairs 483 

easement  defined 470 

easement,  exercise  of  causing  injury  outside 589 

easement  need  not  be  specifically  described 1072 

easement  only  taken  for 469 

ejectment  to  recover  possession  of 1263 

electric  light  wires  in 582 

electric  street  railway  in 541 

elevated  railway  in 555 

entry  outside  limits  of 591 

exclusion  of  general  traffic  from 517 

fee  of  in  abutter 471 

fee  of  in  public 488 

fee  of  in  third  party 506 

fee,  rights  of  owner  of 476 

fencing,  damages  for  cost  of 734 

freight  railway  in 548 

full  market  value  paid  for  easement  of 689 

gas  pipes  in,  interference  with 377 

gas   pipes   in,   not   additional    servitude 573 

grade  of,  change  of,  see  Grade,  Change  op,  op  Highway 

gravel  bank  for,  public  use 177 

grass  plots  in 517 

held  in  trust  for  highway  purposes 499 

horse  railway  in 537 

impartial  board  required  for  laying  out 1048 

interurban  railway  in 545 

jury  trial  to  assess  damages  from,  in  Massachusetts 941 
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lateral  support  from 568 

lateral  support  of 469 

laying  out  of,  across  railroad,  compensation  for 747 

at  common  law 7 

by  administrative  order 1045 

by  legislature  176 

denned 1046 

in  England , 1014 

in  France 13 

in  Massachusetts 16 

in  New  Jersey  18 

in  New  York 18 

in  Pennsylvania 19 

not  judicial  act 849 

power  of,  not  eminent  domain 991 

leading  to  one  house  only,  a  public  use 175 

liability  for  allowing  water  to  escape  from 1338 

for  alterations  in 1349 

for  building  too  narrow 1348 

for  building  without  condemnation  proceedings 1348 

for  failure  to  build 1325,  1348 

for  negligent  grading 1350 

for  surface  water  from 1351 

for  unauthorized  grading 1350 

license  to  maintain  structure  in,  revocability  of 373 

lighting  of,  public  right  of .582,  585 

market  in 522 

materials  in,  ownership  of 482 

materials  in,  right  to  pile 477 

mines  and  quarries  in,  ownership  of 484 

muncipal  corporation  controls  use  of 1336 

municipal  corporation  does  not  own 397 

municipal  corporation  holds,  in  governmental  capacity 394 

municipal  use  992 

narrowness  of,  liability  for 1328 

natural  gas  pipes  in 573 

navigable  waters,  authority  to  cross 1010 

notice  of  intention  to  lay  out 1046 

obstruction  of,  liability  for 491,  820,  834,  882 

pasturage  in,  right  of 485 

petition  to  lay  out,  necessity  of 1045 

pipes  in,  compensation  for  injury  to 373 

platting  of,  constitutionality  of 281 
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pleasure  travel,  may  be  laid  out  for 175 

private  way,  damages  for  taking  for 351,  709 

purposes  incidental  to 177 

quarries  in,  ownership  of ' 484 

railroad  across   534,  998 

railroad  in    522 

rails  in,  compensation  for  injury  to 373 

raising,  to  use  railroad,  a  public  use 189 

remedy  for  unauthorized  use  of 1400 

remedy  of  abutter  for  additional  servitude  on 1399 

remedy  of  municipality  for  injury  to 397 

reservation  of,  for  special  forms  of  travel 517 

reversion  of,  on  discontinuance 1419 

separation  of  tract  by 741,  744 

sewer  in 1378 

sidewalks  in   1337 

skids,  right  to  lay  across 478 

sloping  of  earth  from,  a  public  use 177 

sloping  of  earth  from,  a  taking 312 

special  assessment,  possibility  of,  not  damage 737 

special  benefit,  from  laying  out  of 768 

springs  and  wells  in,  right  to  use 484 

standpipe  in  588 

street  railway  in 536 

subway  in  564 

surface  water  from,  liability  for 1351 

tax,  working  out  of 49 

telegraph  and  telephone  wires  in 576 

travel  and  transportation  only  on 473 

trees  in,  ownership  of 485 

trees  in,  use  of,  for  repairs 487 

urban  and  rural  servitudes 474 

use  of,  by  vehicles,  regulation  of 520 

vegetation  in,  ownership  of 485 

viaduct  in  552 

water-pipes  in   572 

weighing  scales  in 587 

widening,  at  railroad  crossing,  compensation  for 388 

widening,  constitutes  public  use 173 

wires  in,  additional  servitude  -when 575 

wires  in,  compensation  for  injury  to 375 

wires  in,  compensation  to  municipality  for 395 
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HISTORICAL  TREATMENT  page 

of  constitutional  questions 89 

of  definition  of  public  use 133 

of  exceptions  to  public  use 222. 

HOLMES,  J. 

opinions  of 560,  689,  934 

HOME 

loss  of,  not  element  of  damage 663 

HOME  RULE  CHARTER 

taking  of  land  under 65 

HOMESTEAD 

entryman  entitled  to  compensation  for 343 

rights  may  be  taken 67 

HORSE 

compensation  for  killing  diseased 286 

frightening,  damages  for 598,  736 

HORSE  RAILWAY 

does  not  infringe  franchise  of  steam  railroad 363 

for  freight,  a  public  use 197 

franchise  of,  infringed  by  dummy  line 363 

not  infringed  by  cable  railway 363 

not  an  additional  servitude 537 

HOSPITAL 

authority  to  lay  out  highway  through: 1002 

constitutes  public  use 161 

land  cannot  be  taken  for,  without  compensation 282 

operation  of,  not  taking  of  adjacent  land 318 

private  property  of  municipal  corporation 401 

HOTEL 

not  a  public  use 134 

HOUSE 

likely  to  fall  may  be  destroyed 287 

lots,  sale  of,  not  public  use 161 

See  also  Btnu)raGS 
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HYDRANT  page 

may  be  built  in  street 586 

HYDRO-ELECTRIC  POWER 

distribution  of,  a  public  use 206 

ICE 

cutting,  on  private  waters  a  riparian  right 431 

cutting,  on  public  waters  a  public  right 431 

from  flooded  land,  may  be  special  benefit 768 

on  mill  pond,  right  to  cut 615 

on  reservoir,  right  to  cut 617 

right  of  cutting,  a  property  right 406 

sale  of,  public  use  when 216 

IDAHO 

Code  of  Civil  Procedure,  $  3581 795 

constitution,  art.  I,  J  14 122,  245,  250,  255 

art.  II,  §  1 898 

set-off  of  benefits  in 795 

ILLINOIS 

constitution  of,  art.  H,  §   5 939 

art.  IV,  $  30 123,  237 

art.  IV,  §  31 123,  245,  255 

damage,  defined  in 851 

elevated  railway  in 562 

right  to  erect  wharves  in 455 

set-off  of  benefits  in 796 

special  assessments  in 786 

IMPARTIAL  TRIBUNAL 

for  assessment  of  damages 1127 

for  laying  out  of  highway 1048 

IMPRACTICABILITY 

of  improvement,  effect  of 1092 

IMPROVEMENTS 

by  condemnor,  prior  to  taking,  compensation  for 701 

by  tenant,  as  affecting  right  to  compensation 340 

cost  of,  as  evidence  of  value 1174 
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INCIDENTAL  PRIVATE  BENEFIT  page 

does  not  preclude  eminent  domain 146 

INCOME 

as  test  of  value 681,  1171 

from  property  distinguished  from  income  from  business 1172 

INCUMBRANCE 

effect  of,  on  valuation  of  property  taken 708,  1134 

INDEPENDENCE  OP  JUDICIARY 

rise  and  fall  of 40 

INDEPENDENT  CONTRACTOR 

liability  for  acts  of 1251,  1379 

party  exercising  eminent  domain  may  employ 145 

INDEPENDENT  PARCELS 

benefits  to,  cannot  be  set  off 763 

building  lots  as 743 

damage  to,  not  recoverable 737 

in  more  than  one  county,  venue 1034 

ownership  must  be  same 744 

physical  separation 740 

question  for  jury 739 

separation  by  political  boundary 745 

separation  by  public  way 741 

several  buildings  on  one  lot 744 

use,  chief  criterion 740 

what  constitutes 739 

INDIANA 

constitution  of,  art.  I,  §  20 939 

art.  I.  §  21 640 

liability  for  improper  plan 1333 

right  to  remove  earth  from  highway 483 

set-off  of  benefits  in 797 

INDIANS 

compensation  for  taking  land  of 343 

taking  land  of,  for  town  site,  public  use 259 

INDIVIDUAL 

may  be  granted  eminent  domain 983 
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INDUCTION  PAGE 

no  compensation  for  damage  by 380 

INDUSTRIAL  EXCHANGE 

land  cannot  be  taken  for  site  of 222 

INDUSTRIAL  EXPOSITION 

constitutes  a  public  use 165 

INHABITANT 

cannot  represent  municipal  corporation 402 

of  town  interested  cannot  sit  as  county  commissioner 1048 

INITIATION  OF  PROCEEDINGS 

whether  it  can  be  left  to  owner 1019 

INJUNCTION 

against  additional  servitude 1395 

against  additional  servitude  denied  when  damage  trivial 1397 

against  condemnation  proceedings 1097 

against  covering  land  with  water  or  earth 1258 

against  cutting  down  trees .< 1258 

against  damage  without  payment  in  advance,  denied 648,  1398 

against  diverting  water  1258 

against  infringing  exclusive  franchise 1258 

against  lawful  taking,  denied 1237 

against  successor  of  corporation  making  unlawful  taking. . .  .  1285 

against  taking  in  excess  of  authority 1260 

against  taking  of  abutters'  easements 1398 

against  taking  without  compensation 1257 

against  threatened  injury   1261 

against  unlawful  entry  though  damages  trivial 1261 

against  unlawful  taking  conditioned  on  failure  to  pay 1281 

against  unlawful  taking  or  damage 1253 

against  unnecessary  injury  1261 

bill  for,  waives  attempt  to  agree 1030 

by  municipal  corporation  against  injury  to  street 398 

conditional  upon  failure  to  pay 1258,  1268,  1281 

denied,  for  formal   defects 1261 

denied,  if  taking  contestable  in  the  condemnation  proceedings.  1254 

equitable  considerations  not  required 1254 

estoppel  to  apply  for 1264 

laches  as  defense  to  bill  for 1266 

94 
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unconditional,  when  defendant  has  no  power  to  condemn. . .  .  1259 

until  payment  is  made  in  advance 1259 

when  description  is  insufficient 1055 

when  no  adequate  provision  for  compensation 1260 

INJURIOUSLY  AFFECTED 

defined 819 

IN  PAIS,  TAKING  BY  ACTS 

impropriety  of 949 

may  be  accomplished  by  constitutionally 950 

punctum  temporis  of 1152 

INQUEST  OF  OFFICE 

denned 6 

jury,  how  drawn 1140 

jury  trial  at 937 

See  also  Ad  Quod  Damnum 

INSANE  PERSON 

taking  land  of 1032 

INSOLVENCY 

of  deceased  owner,  payment  of  award  on 1160 

INSTITUTION  FOR  BLIND 

authority  to  lay  out  railroad  through 1002 

INSTRUCTIONS  TO  JURY 

by  sheriff,  when  given 1062 

essential  to  jury  trial 943 

may  violate  fourteenth  amendment 86 

INTANGIBLE  PROPERTY 

may  be  taken  by  eminent  domain 67 

INTEREST 

award  bears,  from  when 650 

cannot  be  added  after  verdict 656 

cause  of  delay  immaterial 655 

does  not  run  against  government 650 

in  case  of  mortgaged  land 357 

included  in  verdict 656 
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not  compounded 655 

occupancy  cannot  be  set  off  against 652 

punctum  temporis  of  beginning 652 

rate  of 655 

right  to,  a  constitutional  one 649 

tender  or  deposit  stops 655 

when  damages  reduced 656 

INTEREST,  PERSONAL 

disqualification  by 947,  1048,  1127 

INTERFERENCE 

with  interstate  commerce 103 

with  navigation,  see  Navigation 

INTERLOCKING  STOCKHOLDERS 

effect  of,  on  right  to  take 1090 

INTERLOCUTORY  ORDER 

adjudication  of,  right  to  condemn  as 1093 

appeal  from,  in  United  States  courts 1039 

INTERNAL  IMPROVEMENT 

state  aid  to  construction  of  highways,  not 173 

INTERSTATE  BRIDGE 

Congress  may  charter Ill 

taking  of,  by  states 92 

INTERSTATE  COMMERCE 

condemnation  by  corporation  engaged  in 110,  1037 

discrimination  by  state  against 104 

interference  with,  by  state 100,  103 

INTERSTATE  WATERCOURSE 

remedy  for  injury  to 93 

INTERURBAN  ELECTRIC  RAILWAY 

additional  servitude,  when 545 

authority  to  lay  out,  along  steam  railroad  location 1000 

constitutes  public  use 196 

damages  for  crossing  steam  railroad 753 

not  a  street  railway 994 
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INVASION  OF  MATTER  page 

constitutes  a  taking 311 

IOWA 

constitution  of,  art.  I,  §  9 939 

art.  I,  4  18 640,  798 

counsel  fees  in 966 

elevated  railway  in , 564 

set-off  of  benefits  in 798 

IRRIGATION 

constitutes  a  public  use 247 

diversion  of  water  for  a  taking 435 

JAIL 

cannot  be  built  in  highway - 586 

constitutes  a  public  use 159 

JOINT  TENANTS 

entitled  to  compensation 344 

JUDGE 

essential  to  jury  trial 943 

JUDGMENT 

against  condemnor,  when  issued 1113,  1114 

against  corporation  not  sufficient  security  for  compensation. .  638 

as  fixing  price  at  which  land  may  be  taken 1114 

bars  discontinuance  of  proceedings,  when 1100 

collateral  impeachment  of 1119 

conclusive  as  to  all  damages 1240 

impeachment  for  lack  of  jurisdiction 1120 

nature  and  effect  of 1113 

not  binding  on  parties  not  notified 73 

satisfaction  of,  as  conveyance  of  easement 1283 

subsequent  taking  not  barred  by 905 

JUDICIAL  PROCEEDINGS 

condemnation  of  land  by 1016 

essential  to  forfeiture  of  valuable  property 289 

interference  with,  by  legislature 898 

JUDICIARY 

dependence  of  people  on 1020 

rise  and  fall  of  independence  of 40 
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JURISDICTION  PAGE 

impeachment  of  judgment  for  lack  of 1120 

lack  of,  may  be  set  up  at  any  time 1060 

lack  of,  not  cured  by  appearance 1079 

lack  of,  what  constitutes 1121 

of  United  Status  courts 1039 

over  land  taken  by  United  States 110 

JURY 

award  of  commissioners  not  made  known  to 1136 

compulsory  service  of 271 

effect  of  disclosure  of  award  to 1138 

in  eminent  domain  cases,  nature  of 1061 

notice  of  selection  of,  not  constitutional  right 926 

of  less  than  twelve,  constitutional 938 

overlooking  interest,  remedy  for 657 

presided  over  by  sheriff,  when 1061 

question  for,  additional  servitude  not 465 

independence  of  parcels 739 

qualification  of  expert,  not 1186 

trial  by,  condemnor  may  claim 970,  1058 

costs  on  appeal  to 954 

evidence  at   1168 

in  common  law  court 1063 

in  eminent  domain,  right  to 937,  938 

in  equity 942 

petition  for,  to  revise  award 1059 

withdrawal  of   1061 

power  of  court  to  set  aside  verdict  essential  to 1109 

right  of  appeal  to,  sufficient 943 

right  to  compensation  in  advance  of 645 

special  constitutional  provisions 939 

waiver  of 944 

what  constitutes 943 

unanimity  required,  when 943 

use  of,  its  own  knowledge  by 1140 

verdict  of  due  process  though  unjust 86 

view  by  1142 

JUST  COMPENSATION 

meaning  of 625 

JUSTINIAN 

does  not  mention  eminent  domain 5 
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KANSAS  PAGE 

bill  of  rights  of ,  J  5 939 

constitution  of,  art.  II,  §  4 640,      798 

set-off  of  benefits  in 798 

KENT,  CHANCELLOR 

opinion  of 629 

KENTUCKY 

bill  of  rights  of ,  §  7 939 

constitution  of,  $$  27,  28 898 

§  242  „ 640 

denial  of  absolute  power  in 33 

elevated  railways  in 563 

liability  for  change  of  grade  in 510 

railroad  in  street  in 524 

set-off  of  benefits  in 799 

KNOWLEDGE 

does  not  constitute  property 368 

LABOR 

does  not  constitute  property 369 

LACHES 

certiorari  barred  by 1050,    1119 

injunction  barred  by 1266 

LAKE 

ownership  of  bed  of 410 

See  also  Waters  and,  Watercourses 

LAMP  POST 

not  additional  servitude  upon  highway 519 

private  property  of  municipal  corporation 396 

LAND 

cannot  be  tendered  as  compensation 625 

LANDING  PLACE 

constitutes  a  public  use 199 

LANDS  CLAUSES  ACT 

compared  with   damage  clause 853 

provisions  of • 818,    1014 
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LAPSE  OF  TIME  page 

may  constitute  abandonment  of  proceedings 1104 

See  also  Limitations  and  Prescription 

LATERAL  RAILROAD 

constitutes  a  public  use 191 

LATERAL  SUPPORT 

deprivation  of,  a  damage 855,  893 

from  highway,  right  of 504,  515,  568 

interference  with,  by  change  of  grade 515 

interference  with,  by  subway 566 

of  highway,  right  of,  from  adjacent  land 469 

of  railroad,  right  of,  from  adjacent  land 469 

LAW  OF  THE  LAND 

requirement  of,  in  state  constitutions 82 

LAYING  OUT 

distinguished  from  construction 1047 

not  judicial  act 899 

of  highway,  denned 1046 

LEASE 

abandonment  of  property  subject  to 716 

compensation  for  injury  to,  when  estate  as  a  whole  uninjured.  .  710 

constitutes  property 337,  1157 

cost  of  repairs,  recovery  of 716 

expired,  not  property 341 

land  subject  to,  may  be  taken  by  lessor 78 

liability  for  rent  when  taking  partial 711 

lien  for  rent  on  tenant's  award 713 

measure  of  tenant's  compensation 714 

obligation  to  pay  rent  terminated  by  taking  of  whole 713 

obligation  to  repair 716 

of  franchise  does  not  carry  eminent  domain 984 

of  property  affected  by  a  taking 1156 

power  to,  does  not  preclude  eminent  domain 145 

renewal  of,  when  to  be  considered 340 

rights  of  landlord  and  tenant  against  each  other 710 

taking,  no  breach  of  covenant 711 

tenant's  fixtures,  compensation  for  injury  to 717 

terminable  on  taking,  not  property 341,  716 

See  also  Tenant 
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LEGISLATURE  page 

acts  of,  presumed  constitutional 88 

canot  impair  power  of  eminent  domain 75 

declaration  of,  that  use  is  public,  to  be  respected 155 

may  control  highways 395 

may  make  taking,  itself 176,  981 

motives  of,  impugnment  of 1088 

police  power  of 55 

power  of  eminent  domain  of : 63 

powers  of,  absolute  except  as  limited  by  constitution 56 

limited  by  state  and  federal  constitutions 64 

LEVEE 

authority  to  build,  on  state  convict  farm 1003 

authority  to  destroy  waterworks  for 1003 

constitutes  a  public  use 246 

construction  of,  on  private  land,  compensation  for.  ..247,  308,  624 

fee  not  taken  for 618 

flooding  from,  as  damage 894 

LIABILITY 

possibility  of,  denial  of,  as  affecting  provision  for  compensation  648 

LIBRARY,  PUBLIC 

authority  to  lay  out  highway  through 1002 

constitutes  a  public  use 212 

construction  of,  in  park 620 

private   property   of   municipal   corporation 401 

LICENSE 

municipal  corporation  not  liable  for  granting 1316 

to  build  cellar  under  street,  revocation  of 481 

to   obstruct  navigable  waters,   revocation   of 459 

to  sell  liquor  not  a  tax 50 

to  use  land  of  another  not  property 340,  353 

to  use  public  waters,  fee  for,  unconstitutional 415 

LIEN 

against  award,  of  landlord  for  rent 713 

against  award,  of  mortgagee 356 

does  not  constitute  property 353 

follows  award 353 

for  compensation  ..." 634 

for  compensation  against  successor  of  condemnor 1284,  1286 

for  permanent  damages  when  taking  unlawful 1282 
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LIFE  TENANT  page 

entitled  to  share  in  compensation 338 

LIGHT  AND  AIR 

impairment  of,  a  damage 893 

impairment  of,  by  change  of  grade 876 

impairment  of,  by  structures  in  street 596 

See  also  Abutters'  Easements 

LIGHTHOUSE 

constitutes  a  public  use 161 

eminent  domain  for,  at  common  law 6 

may  be  built  in  bed  of  navigable  stream 420 

prohibiting  obstruction  of  rays  of,  a  taking 280 

United  States  may  take  land  for 109 

LIMITATIONS 

disability  of  owner,  effect  of,  on 1032 

extension  of  period  of 933,  971 

general  period  of,  not  applicable 959 

length  of  period  in  eminent  domain 957 

not  barred  by  reasonable  excuse  958 

statutes  of,  constitutionality  of 956 

to  action  for  illegal  injury 959 

to  action  on  award 960,  1229 

LIQUOR,  INTOXICATING 

destruction  of,  when  sold  illegally 283 

license  fee  for  sale  of,  not  a  tax 50 

prohibition  of  sale  of,  constitutionality  of  274 

sale  of,  a  public  use,  when 216 

LOCAL  BENEFITS 

defined 765 

LOCAL  CONDITIONS 

effect  of,  on  public  use 137 

LOGS 

driving,  not  public  use 257 

railroad  for,  a  public  use 259 

right  to  boom  on  mill  pond 615 

waterway  for,  improvement  of,  a  public  use 198 

LONDON 

taking  of  water  supply  for 8 
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LOUISIANA  PAGB 

constitution  of,  §  15 898 

$  156 640 

highway  a  fee  in 468 

influence  of  Code  Napoleon  in 13 

levees  in,  building  without  compensation 247,  624 

servitude  of  river  bank  in 415 

set-off  of  benefits  in 800 

LOW-WATEB  MARK 

ownership  of  flats  to 454 

LUMBERING 

aid  of,  not  a  public  use 257 

LUNCH  WAGON 

cannot  stand  in  highway 521 

MAGNA  CHARTA 

does  not  control  parliament 25 

MAGNITUDE  OF  ENTERPRISE 

does  not  make  use  public 220 

MAINE 

constitution  of,  article  I,  §  19 939 

article  III,  5  1 898 

jury  trial  in 942 

right  to  erect  wharves  in 454 

set-off  of  benefits  in 800 

MANDAMUS,  WRIT  OF 

corporation  liable  for  false  return 1293 

functions  of  1230 

to  compel  assessment  of  tax 1231 

to  eo'mpel  auditing  of  award 1232 

to  compel  issuance  of  warrant  for  jury 1062 

to  compel  payment  of  award 1057,  1231 

to  compel  payment  of  debts 1418 

to  compel  state  to  pay  award 1232 

MANSFIELD,  LORD 

opinion  of 629 
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MANUFACTURING  page 

not  a  public  use 218 

MAP 

may  be  referred  to  in  description 1069 

See  also  Plan 

MARKET 

additional  servitude  upon  highway  522 

constitutes  a  public  use 214 

private  property  of  municipal  corporation  401 

MARKET  VALUE 

appreciation  in,  from  improvement  itself 675 

availability  for  public  use 671 

availability  for  unlawful  use 669 

based  on  most  advantageous  use 665 

benefits  must  affeet  to  be  set  off 762 

defined 659 

depreciation  of,  measure  of  damages 896 

depreciation  of,  not  necessarily  "  damage  " 846 

depreciation  of,  when  grade  changed 875 

depreciation  of,  when  part  taken 723 

difference  in,  original  test  of  benefit 771 

distinguished  from  value  in  use 663 

effect  of  impending  destruction  on 688 

evidence  of 1169 

expert  must  know,  to  qualify 1182 

how  ascertained 663 

measure  of  compensation  for  land  taken 658 

not  affected  by  owner's  plans 662 

of  agricultural  land  670 

of  easement 688 

of  fixtures 696 

of  land  available  for  house  lots 669 

of  land  with  buildings  on  it 694 

of  term,  determination  of 715 

of  term,  tenant  entitled  to 714 

profits  not  considered 667 

referred  to  by  Aristotle 661 

remote  and  speculative  uses  excluded 666 

when  not  ascertainable 677 

when  not  the  test 1183 
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MARYLAND  page 

constitution  of,  article  III,  §  16 640 

article  III,  §  40a 939 

elevated  railways  in 563 

right  to  erect  wharves  in : 454 

set-off  of,  benefits  in  . 800 

MASSACHUSETTS 

constitution  of,  bill  of  rights  not  extended 38 

fortieth  amendment 123 

Part  I,  article  15 939 

Part  I,  article  30 898 

thirty-ninth  amendment 123,  181 

damages  from  change  of  grade  in 563,  831 

from  discontinuance  of  highways 325,  833 

from  elevated  railways 840 

from  highways  crossing  railroads 749 

from  laying  out  highways 829 

from  obstructing  highways 834,  884 

from  parks 839 

from  railroads 727,  825 

from  sewers  836 

from  street  railways 840 

from  subways 841 

from  waterworks 837 

to  remaining  land   727 

when  no  land  taken 822 

elevated  railways  in 563,  840 

great  ponds  in  410 

highways  in 14 

independence  of  judiciary  in 42 

jury  trial  in  941 

mUl  acts  in 21,  228,  823 

notice  of  taking  in 933 

police  power  in  55 

right  to  erect  wharves  in 454 

set-off  of  benefits  in 801 

setting  aside  verdict  in 1109 

statutes  of  1641-7 410,  454 

1693-4,  c.  6,  §  3 941 

1713-14,  c.  12 225 

1756-7,  c.  18,  5  2 941 

1836,  R.  S.  c.  25,  §  6 512 

1894,  c.  548,  §  8 564 
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MASSACHUSETTS  —  Continued  page 

statutes  of  —  Continued 

1902,  R.  L.  c.  25,  §97 270 

1902,  R.  L.  c.  110,  J  76 840 

1902,  R.  L.  c.  Ill,  $  117 564 

1902,  R.  L.  c.  122,  §§  3-5 840 

1906,  c.  463,  III,  47 840 

1913,  c.  401 1210 

when  damages  are  payable  in 1148 

MATERIALS 

ownership  of,  in  highways 482 

right  to  excavate  may  be  taken 66 

right  to  pile  in  highway 477 

taking  of,  without  compensation,  in  South  Carolina 19 

MATTER 

invasion  of,  a  taking  of  property 311 

MAXIMS 

de  minimis  non  curat  lex 284 

nullum  tempus  occurrit  regi 1408 

quicquid  plantatur  solo,  solo  cedit 702 

respondeat  superior 1305 

MAXIMUM  PRICE 

may  be  fixed  by  legislature 946 

MoLEAN,  J. 

opinion  of 978 

MEADOWS 

drainage  of,  a  public  use,  when 237 

MEASURE  OF  DAMAGES 

for  additional  servitude  591 

for  change   of  grade 875 

for  diverting  water 435 

for  elevated  railway  in  street 561 

for  injury  to  abutters'  easements 593 

for  nuisance 896 

for  pollution   of  watercourse 443 

for  structure  in  street 593 
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MEASURE  OF  DAMAGES  — Continued  page 

for  taking  private  way  for  highway 709 

for  telegraph  on  railroad  location 755 

for  tenant's  fixtures 717 

when  highway  crosses  railroad 746 

when  highway  crosses  station  grounds 752 

when  no  land  is  taken 895 

when  part  of  a  tract  is  taken 723 

when  railroad  crosses  another .* 753 

MERGER 

loss  of  public  easement  by 1414 

METROPOLITAN  SEWER 

not  an  additional  servitude  in  highway 571 

MICHIGAN 

constitution  of,  article  III,  §  2 898 

article  XV,  4  9 640 

article  XV,  $  15 939 

article  XXVII,  J  2 922 

set-off  of  benefits  in 803 

MILITARY  CAMP 

constitutes  a  public  use 160 

temporary  use  of  land  for  a  taking 310 

MILL 

constitutes  public  use  when 224 

displacing  gas  pipes  under  general  authority 1002 

eminent  domain  for,  in  colonies 20 

flooding  highway  under  general  authority 1003 

pond,  rights  in,  of  mill-owner  and  owner  of  fee 615 

right  to  maintain  on  public  water  supply 616 

site  for,  valuation  of 1183 

MILL  ACTS 

constitutionality  of 224,  228 

damages  under,  in  Massachusetts 823 

justification  of,  under  police  power 229 

Massachusetts  doctrine 228 

venue  under 1034 

MILLER,  J. 

opinions  of •. 133 
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MINE  PAGE 

aid  of  a  public  use,  when 252 

customs  of,  established  as  law 437 

debris  from,  on  private  land  a  taking 312 

in  highway,  ownership  of 484 

MINERAL  DEPOSITS 

cannot  be  valued  separately  from  land 692 

in  highway,  ownership  of 484 

in  railroad,  ownership  of 608 

MINNESOTA 

constitution  of,  article  I,  §  3 640 

article  I,  §  4 939 

article  XVIII,  §  14 123,  237 

right  to  erect  wharves  in 455 

set-off  of  benefits  in 803 

MINOR 

agreement  with  guardian  of 1031 

application  of  statute  of  limitations  to 1032 

guardian  of  should  be  made  party 1074 

must  return  compensation  if  he  disaffirms  taking 1032 

necessity  of  attempting  to  agree  with 1030 

purchase  of  land  from 1030 

taking  of  land  of 1032 

MINORITY  STOCK 

may  be  taken  by  eminent  domain 68 

MISCONDUCT 

of  commissioners,  effect  of 1126 

of  commissioners,  what  constitutes 1126 

of  corporation,  effect  of  previous 1092 

MISJOINDER  OP  PARTIES 

effect  of 1075 

MISSISSIPPI 

constitution  of,  article  I,  §  17 640 

article  III,  §2 898 

article  III,  §  17 157 

article  III,  §  31 939 

article  IV,  §  110 124;  237 

article  XI,  §  233 124,  247 

set-off  of  benefits  in 803 
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MISSOURI  pAGE 

constitution  of,  article  II,  §  20 124, 157,  237,  345,  640 

article  II,  J  21 939 

elevated  railways  in ; 564 

set-off  of  benefits  in 804 

steam  railroads  in  streets  in 524 

MOB 

liability  for  destruction  of  property  by 1329 

MONEY 

benefits  as  payment  in 778 

compensation  must  be  in 625 

expenditure  of,  required  under  police  power 273 

payment  of,  does  not  make  use  private 169 

private  property  of  municipal  corporation  when 401 

whether  subject  to  eminent  domain 69 

MONTANA 

Code  of  Civil  Procedure,  $  2221 805 

constitution  of,  article  III,  §  14 640 

article  III,  $  15 124,  237,  250 

article  III  §  23 939 

article  IV,  §  1 898 

set-off  of  benefits  in 805 

MONUMENTS 

reference  to  in  description  of  taking 1070 

MORTGAGE 

constitutes  property  when 354 

follows  award 355 

price  paid  at  foreclosure  not  admissible 1199 

purchaser  on  foreclosure  entitled  to  compensation  when 1156 

MORTGAGEE 

made  a  party 356 

right  of,  to  interest 357 

rights  of,  when  land  damaged 357 

rights  of,  when  part  of  land  taken 357 

MORTGAGOR 

made  a  party 356 
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MOTIVE  PAGE 

of  legislative  body,  impugnment  of 1088 

of  private  corporation,  impugnment  of 1090 

MUNICIPAL  CORPORATION 

acts  of,  distinguished  from  acts  of  officers 1304 

acts  of  governing  body  are  acts  of 1304 

application  of  respondeat  superior  to 1305 

cannot  appeal  from  its  own  award 1057 

cannot  appoint  persons  to  assess  damages  against  it 949 

cannot  bargain  away  eminent  domain 77 

cannot  be  made  to  pay  for  damages  not  sustained 967 

cannot  spend  money  for  purposes  not  public 266 

cannot  take  land  outside  corporate  limits 992 

cannot  take  land  outside  the  state 94 

charter  of  not  a  contract 963 

consent  of,  how  given 403 

construction  of  grant  of  authority  to 990 

contract  of,  may  be  abrogated;  when 402 

county  not  a 1290 

decision  to  lay  out  highway  final 176 

defined 1288 

different  from  private  corporation  in  respect  to  legislative  con- 
trol    962 

determination  of  necessity  by 915 

distinguished  from  territorial  subdivision 1290 

district  not  a 1303 

does  not  own  the  highways  within  its  limits 397 

dual  aspect  of 390 

easement  of  highway  in 474  476 

erecting  sewer  outside  corporate  limits 571 

franchise  granted  to  not  a  contract 402 

governmental  capacity  of 390 

has  no  inherent  power  of  eminent  domain 990 

included  in  provision  as  to  corporations  when 784 

inhabitants  liable  for  debts  when 1418 

itself  designs  public  works 1317 

judgment  against  sufficient  security 635 

legislative  control  over  property  of 391 

legislature  may  alter  contracts  of,  when 402 

legislature  may  authorize  use  of  highways  in 394 

liability  for  acts  in  general  scope  of  its  powers 1344 

acts  of  agents    1309 

acts  of  agents  on  sewers 1376 

95 
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MUNICIPAL  CORPORATION  —  Continued 

liability  for  —  Continued.  page 

acts  of  agents  when  ratified 1346 

acts  of  corporation  itself   1312 

acts  of  independent  contractors   1251 

acts  under  unconstitutional  statute 1322 

adoption  of  improper  plan 1332 

adoption  of  plan  involving  breach  of  duty 1333 

allowing  water  to  escape  from  highway 1338 

altering  highway  1349 

building  highway  without  condemnation  proceedings 1348 

building  sewer  without  condemnation  proceedings 1376 

bursting  waterpipe  1382 

change  of  grade  of  highway 507 

constructing  highway  too  narrow 1348 

constructing  public  works  too  small 1327 

constructing  public  works  unlawfully 1317 

constructing  sewer  in  highway 1378 

constructing  sidewalk 1337 

deciding  how  highway  should  be  used 1336 

deciding  what  improvements  shall  be  made 1323 

defective  plan  of  public  works 1332 

defective  plan  of  sewer 1374 

destruction  of  property  by  mob 1329 

enactment  of  ordinance , 1316 

exercise  of  discretion  1316 

failure  to  clear  out  watercourse 1326 

failure  to  construct  public  improvements 1323 

failure  to  enact  ordinance 1316 

failure  to  extinguish  fire 1324 

failure  to  lay  out  highway 1325,  1348 

failure  to  provide  boom 1326 

failure  to  provide  drains 1325,  1352 

granting  license 1316 

inadequacy  subsequently  arising 1330 

increasing  flow  of  surface  water 1355 

injuries  inflicted  under  legislative  authority 1321 

insufficient  culverts  1369 

insufficient  fire  department 1328 

insufficient  sewers 1327 

insufficient  surface  water  culverts 1372 

laying  waterpipes  without  condemnation  proceedings 1381 

narrowness  of  draw 1329 

narrowness  of  highway  1328 
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MUNICIPAL  CORPORATION  — Continued 

liability  for  —  Continued.  page 

necessary  damage 303 

negligence  in  building  sewer 1374,  1378 

negligence  in  building  -waterworks 1381 

negligence  in  maintaining  sewer 1374 

negligence  in  respect  to  surface  water 1363 

negligence  of  agents 1319 

negligence  of  public  officer 1309 

non-negligent  injury  from  sewer 1375 

non-negligent  injury  from  bursting  waterpipe 1382 

nuisance  from  sewer 1378 

obstructing  flow  of  surface  water 1354 

obstructing  navigation   1367 

obstructing  watercourse 1367 

obstruction  of  watercourse  by  licensee 1373 

pumping  underground  water 1381 

sewer  become  inadequate  after  completion 1330 

sewer  of  defective  plan .' 1339 

surface  water  from  highways 1351 

surface  water  from  private  land 1366 

turning  lake  upon  private  land 1348 

turning  sewage  into  overtaxed  sewer 1331 

turning   sewage   into   watercourse 441,  1380 

ultra  vires  acts 1339 

ultra  vires  ordinance 1344 

unauthorized  acts  of  agents 1345 

unauthorized  grading  1350 

unauthorized"  invasion  of  private  land 1330 

unnecessary  injury  1378 

unskilful  grading 1350 

violation  of  damage  clause 1322 

mandamus  to  compel  payment  of  debts  by 1418 

may  be  compelled  to  build  highways 395 

may  be  compelled  to  exercise  eminent  domain 964 

may  be  compelled  to  pay  for  all  injuries 966 

may  be  granted  the  power  of  eminent  domain 982 

may  be  liable  in  tort 1299 

•may  be  subject  to  different  laws  from  private  corporations .  961,  963 

may  compete  with  franchise  it  has  granted 361 

may  contest  statute  authorizing  injury  to  highway 397 

may  exercise  eminent  domain  outside  its  limits 982 

may  exercise  eminent  domain  Outside  the  state Ill 

may  have  injury  to  highway  enjoined 398 
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MUNICIPAL  CORPORATION  —  Continued  page 

may  maintain  ejectment  for  unlawful  use  of  highway 398 

may  sell  property  when 1414 

may  take  the  plant  of  a  public  service  corporation 978 

may  turn  sewage  into  publie  waters 441 

measure  of  damages  against  may  be  increased 967 

members  of,  may  be  obliged  to  accept  office 51,  270,  369 

need  not  pay  compensation  in  advance 635 

not  bound  by  acts  of  assessors 1208 

not  entitled  to  compensation  for  structures  in  street 395 

not  liable  in  same  manner  as  private  corporation 1296 

not  owner  of  highway 397 

offer  by,  how  made 1029 

owning  fee  of  highway  may  sue  for  injury 397 

power  of,  to  discontinue  highway 1405 

private  business  by,  authorized  when 216 

private  capacity  of 390 

property  of,  other  than  streets 398 

property  of,  subject  to  execution  when 1416 

property  of,  subject  to  prescription  when 1408 

property  of,  subject  to  taking  without  compensation  when. . . .  398 

provision  for  compensation  upon  taking  by,  adequate 636 

requirement  that  claims  should  be  submitted  to 1251 

riparian  rights  of 438 

self-government  necessary  to 1289 

set-off  of  benefits  when  taking  by 784 

sewer  may  extend  beyond  limits  of 214 

synopsis  of  liability  of 1383 

town  a 1304 

turning  sewage  into  watercourse 441,  443 

two-fold  character  of 390 

United  States  cannot  take  property  of  without  compensation. .  110 

with  home  rule  charter,  may  give  itself  eminent  domain 65 

MUNICIPAL  COUNCIL 

impugnment  of  motives  of 1088 

MUNICIPAL  USES 

what  constitute 992 

NAME 

of  petitioner  must  be  alleged 1065 

NAPOLEON,  CODE 

provision  as  to  prepayment  in 640 
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NATURAL  GAS  page 

conveyance  and  distribution  of  a  public  use 209 

pipes,  an  additional  servitude  when 573 

pipes,  covered  by  dam  under  general  authority 1002 

NATURAL  JUSTICE 

taking  for  private  use  violates 119 

taking  without  compensation  violates 621 

validity  of  act  contravening 30 

NAVIGABLE  WATEES 

authority  to  take  land  under 1010 

bridge  or  dam  cannot  be  built  across  without  special  authority.  1010 

can  be  obstructed  until  Congress  acts 100 

cannot  be  obstructed  now  without  permission  of  the  Secretary 

of  War 1011 

state  lands  under  may  be  taken  by  the  United  States  without 

compensation 389 

what  constitute  100,  407 

See  also  Navigation  and  Waters  and  Watercourses 

NAVIGATION 

improvement  of,  a  public  use 197 

does  not  justify  entry  on  riparian  lands 417 

does  not  justify  flooding  of  riparian  lands 418 

interference  with,  liability  for 1368 

obstruction  to,  removal  of 460 

right  of,  in  private  waters 419 

right  of,  in  public  waters 419 

works  in  aid  of 420 

NAVY  YARD 

constitutes  a  public  use 160 

NEBRASKA 

constitution  of,  article  I,  §  6 ' .  939 

article  II,  $  1 898 

set-off  of  benefits  in 805 

NECESSARY  LAND 

what  constitutes 920 
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NECESSITY  PAGE 

degree  of,  not  judicial  question 921 

determination  of,  by  grantee  of  power 915 

effect  of,  in  making  use  public 136 

for  change  of  arrangement  of  highway 518 

for  private  road,  what  constitutes 237 

for  taking  must  be  alleged  when 1066 

must  be  proved  by  petitioner  whene 1083 

need  not  be  determined  in  condemnation  proceedings 911 

no  limit  to  present 150 

not  judicial  question 909 

not  question  for  jury ' 945 

of  invoking  eminent  domain 917 

of  taking  fee 919 

of  taking  particular  land 918 

owners  not  entitled  to  notice  of  hearing  on 927 

public,  not  requisite  to  public  use 136 

right  of  way  by,  not  property 348 

special  constitutional  provisions  respecting 922 

taking  cannot  be  without  any 907 

what   constitutes    923 

where  authority  limited  to  necessary  land 920 

whether  no  possible,  judicial  question 910,  912 

NEGLIGENCE 

action  for  at  common  law 819,  1248 

action  for  damages  for  change  of  grade  not  based  on 875 

action  for  not  barred  by  release  of  damages  from  taking 1272 

damages  from  not  recoverable  in  condemnation  proceedings . . .  726 

in  building  sewer  in  highway 1379 

'     in  change  of  grade,  liability  for 1350 

in  construction  of  waterworks,  liability  for 1381 

in  devising  plan,  liability  for 1333 

inferred  from  bursting  of  waterpipe 1382 

in  handling  surface  water 1352 

in  turning  sewage  into  watercourse 1380 

liability  for,  at  common  law 836 

liability  of  municipal  corporation  for 1309 

remedy  for,  at  common  law 819,  836,  1248 

NEVADA 

Code  of  Civil  Procedure,  %  674 805 

constitution  of,  article  I,  %  3 939 

article  VIII,  %  7 640 

set-off  of  benefits  in 805 
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NEW  ENGLAND  page 

condemnation  procedure  in 1045 

mill  acts  in 20 

set-off  of  benefits  in 771 

NEW  HAMPSHIEE 

constitution  of,  Part  I,  art.  I,  §  20 940 

set-off  of  benefits  in 806 

NEW  JERSEY 

constitution  of,  art.  I,  §  7 940 

art.  IV,  §  7 640 

art.  IV,  §  7,  par.  9 806 

iaying  out  ways  in 18 

right  to  erect  wharves  in 454 

right  to  light  and  air  in 494 

set-off  of  benefits  in 806 

NEW  MEXICO 

set-off  of  benefits  in 807 

statutes  of,  Chap.  34 807 

Chap.  52,  $  37 807 

NEWSPAPER 

what  constitutes,  for  publication  of  notice 932 

NEW  YORK 

abutters'  easements  in 503 

city  of,  eminent  domain  provision  in  charter 17 

constitution  of,  art.  I,  §  7 124,  181,. 237,  245,  939 

damages  for  highway  crossing  railroad 747 

drainage  acts  in 245 

easement  of  access  in 495 

easement  of  lateral  support  in 568 

elevated  railway  in 557 

highway  easement  in 471 

laying  out  of  highways  in 17 

notice  of  taking  in 934 

ownership  of  bed  of  watercourses  in 409 

private  streets  in,  ownership  of 352 

right  of  access  to  navigable  waters  in 428 

right  to  erect  wharves  in 455 

eet-off  of  benefits  in 807 
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NEW  YORK  — Continued  page 

subways  in 566 

street  railways  in 543 

taking  of  property  of  public  service  corporations 372 

title  to  highway  in 469 

trial  of  Zenger  in 42 

NOISE 

damage  from  not  taking 319 

from  railroad  in  street,  damages  for 596 

NOMINAL  DAMAGES 

for  telephone  on  railroad  location 757 

when  highway  laid  out  across  railroad '. 751 

when  owner  offers  no  evidence 1139 

NON-RESIDENT 

lessee  not  entitled  to  remove  case  to  federal  court 1043 

may  remove  proceedings  to  federal  court 1040 

necessity  of  attempting  to  agree  with 1030 

notice  of  taking,  how  given  to 931 

NORTH  CAROLINA 

constitution  of,  art.  I,  §  19 940 

right  to  compensation  in 622 

right  to  erect  wharves  in 454 

set-off  of  benefits  in 808 

NORTH  DAKOTA 

constitution  of  art.  I,  §  14 640,  809,  939 

set-off  of  benefits  in 808 

NORTHWEST  TERRITORY 

eminent  domain  in 59 

NOTICE 

actual  knowledge  as 937 

actual,  owner  without  may  lose  rights 930 

actual,  requirement  of 935 

amendment  of   1080 

constructive,  constitutionality  of 930 

constructive,  what  constitutes 932 
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NOTICE  —  Continued  page 

effect  of  insufficiency  or  lack  of 935 

essential  to  due  process  of  law 924 

failure  to  give,  cannot  be  set  up  by  condemnor 1046 

who  may  take  advantage  of. . . .~: 937,  1078 

formal  defects  in,  effect  of 1078 

jurisdictional  prerequisite  1076 

known  resident  should  have  personal 931 

lack  of,  waived  by  appearance 936,  1046 

must  be  given  reasonable  time  in  advance 935 

of  claims  against  municipal  corporation 1251 

of  damage 928 

of  hearing  upon  compensation \ 925 

condemnor  entitled  to 970 

of  hearing  on  necessity 927 

of  intention  to  lay  out  highway 1046 

of  selection  of  jurors 926 

of  taking 927 

on  agent,  authority  to  receive  must  be  shown 935 

order  of,  on  petition  for  damages 1060 

posting  of,  sufficiency  of 932 

publication  of,  sufficiency  of 932 

required  by  implication  when 928 

sufficiency  of 928 

time  before  hearing  it  must  be  served 935 

to  non-resident  owners 931 

to  treat,  effect  of 1098 

waiver  of,  by  appearance 936 

what  constitutes 929 

when  statute  fails  to  provide  for 928 

NUISANCE 

abatement  of,  oompulsory 286 

authorization  of 334 

must  be  express 446 

taking  of  property  when 316 

by  pollution  not  authorized  by  implication 446 

cannot  be  declared  if  not  in  fact 287 

defined 334 

destruction  of  property  to  abate 284 

from  sewer,  liability  for , 1378,  1380 

in  highway,  remedy  for 1400 

legalized,  as  damage 856 

right  of  lessee  to  recover  for t 1158 
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NULLUM  TEMPUS  OCCURRIT  REGI  page 

application  of 1408 

NUMBER 

as  affecting  public  use 141 

OBLIGATION  OF  CONTRACT 

destruction  of  abutters'  easements  impairs 503 

impaired  by  change  in  decisions  of  court 503 

revocation  of  franchise  impairs 358 

statute  of  limitations  does  not  impair 956 

OBSTRUCTION 

of  highway,  see  Highway 

of-  watercourse,  see  Waters  and  Watercourses 

OCCUPANCY 

not  an  interest  in  land 343 

OFFER 

by  condemnor  for  land  taken 1193 

by  owner  to  sell 1195 

by  owner  to  settle 1195 

by  third  party 1193 

constitutes  attempt  to  agree 1028 

for  similar  land,  inadmissible 1202 

knowledge  of,  must  be  brought  to  owner 1029 

must  be  acted  on  within  reasonable  time 1272 

rejection  of  does  not  affect  costs. 953 

to  buy  injured  land 1225 

to  waive  damages,  binding 1271 

to  waive  damages,  how  accepted 1272 

OFFICE 

inquest  of,  defined 6 

see  also  Ad  Quod  Damnum 

obligation  to  accept 270 

public,  not  property 369 

OFFICER 

act  of  not  affected  by  the  constitution 262 

liability  of,  for  destroying  property  unlawfully 284 

for  seizing  property  in  time  of  war 265 

municipal  corporation  for  acts  of 1309 

when  acting  under  unconstitutional  statute 93 
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OHIO  PAGE 

constitution  of,  article  I,  §  5 939 

art.  I,  $  19 '• 640,  809 

art.  XIII,  5  5 809 

elevated  railways  in 564 

liability  for  change  of  grade  in 510 

set-off  of  benefits  in 809 

special  assessments  in 786 

taxation  of  costs  in 966 

OIL 

in  highway,  ownership  of 484 

in  railroad  location,  ownership  of 608 

OKLAHOMA 

constitution  of,  art.  II,  4  24 157,  640,  810 

set-off  of  benefits  in 810 

OPEN  AND  CLOSE 

right  to 1060,  1139 

OPINION  EVIDENCE 

knowledge  of  market  value  required 1218 

of  damage  to  plaintiff's  property 1213,  1216 

of  damage  to  property  in  neighborhood 1223 

of  value  of  land  taken 1175 

of  value  of  similar  land 1189 

technical  knowledge  required  when 1220 

see  also  Expert  Witnesses 

ORDINANCE 

municipal  corporation  not  liable  for  enacting 1316 

ultra  vires,  no  liability  for  enacting 1344 

OREGON 

constitution  of,  art.  I,  $  17 940 

art.  XI,  $  4 640 

right  to  erect  wharves  in 454 

set-off  of  benefits  in 810 

OVERHEAD  EASEMENT 

may  be  acquired  by  eminent  domain 66 
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OWNER  PAGE 

admissions  by,  as  evidence 1210 

at  time  of  taking  entitled  to  compensation 1151 

correlative  to  property 337 

death  of,  pending  condemnation  proceedings 1159 

may  point  out  damage  to  jury 1213 

may  prevent  damage 467 

of  fee  of  highway,  see  Abutting  Owner 

of  property,  what  constitutes 337 

opinion  of,  of  value,  admissibility  of 3175 

weight  of 1176 

unknown,  may  be  made  party 1075 

vendee  in  possession  as 345 

OWNERSHIP 

conceded  by  petition 1129 

doubtful  or  disputed 1130 

in  common  law  actions 1135 

of  easements  and  incumbrances 1134 

petition  not  binding  as  to 1131 

possession  in  third  party 1135 

possessory  title  sufficient 1133 

proof  of 1128 

OYSTER  BED       ' 

damage  to  by  dredging 423 

may  be  taken  for  public  use 215 

pollution  of  by  sewage 442,  447 

PANAMA  CANAL  ZONE 

'  eminent  domain  in 109 

PARAMOUNT  TITLE 

created  by  eminent  domain 71 

PARCEL 

taking  of  whole,  public  use  when 178 

See  also  Independent  Parcels 

PARK 

cannot  be  taken  for  schoolhouse 1003 

change  of  highway  to 395,  619 

constitutes  a  public  use 163 
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PAEK  —  Continued  page 

damages  from,  in  Massachusetts 839 

discontinuance  of,  no  damages  for 326 

discontinuance  of,  when  special  assessment  levied 328,  332 

fee  may  be  taken  for 617 

highway  cannot  be  laid  out  through 1002 

highway  may  be  changed  to 395,  619 

owned  by  municipality  in  governmental  capacity 398 

public  library  may  be  built  in 620 

railroad  cannot  be  built  through 619,  1002 

railroad  cannot  be  taken  for 1003 

taking  watercourse  for,  inflicts  no  injury 1003 

PARKER,  C.  J. 

opinion  of 207 

PARKWAY 

change  of  highway  to 517 

PARLIAMENT 

powers  of  unlimited 25 

PAROL  GIFT 

grantee  of  land  by  an  owner 34J3 

PAROL  LICENSE 

not  property  340,  353 

PARSONS,  C.  J. 

opinion  of 772 

PARTIES 

designation  of  1074 

effect  of  failure  to  designate  correctly 1075 

misjoinder  of  1075 

PATENT  RIGHTS 

may  be  taken  by  eminent  domain 67 

PAYMENT 

discontinuance  of  proceedings  any  time  before 1101 

in  advance,  see  Compensation 

to  one  not  owner,  effect  of 1062 
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PECULIAR  BENEFITS  page 

defined 765 

PENNSYLVANIA 

constitution  of,  article  I.  §  10 640 

article  XVI,  $8 939 

elevated  railways  in 564 

interest  on  compensation  in 655 

laying  out  highways  in # 18 

right  to  erect  wharves  in 455 

set-off  of  benefits  in 810 

PERMANENT  DAMAGES  FOR  UNLAWFUL  TAKING 

assessment  of  1276 

as  of  day  suit  was  brought 1184 

in  action  at  law 1282 

in  equity  1281 

upon  basis  of  implied  contract 1280 

upon  theory  of  lien 1282 

right  to,  vested 1283 

statutory  provision  for 1279 

statutory,  remedy  may  be  used,  when 1279 

when  franchise  of  wrongdoer  is  sold 1286 

when  land  is  sold  with  structure  on  it 1181 

PERMIT 

to  maintain  cellar,  not  presumed 481 

to  maintain  structure  in  highway,  gives  no  property  right. . .  481 

PERSONAL  PROPERTY 

cost  of  removing,  as  damage 697 

damage  to,  by  removal 697 

may  be  taken  by  eminent  domain 62,  67 

not  affected  by  taking  of  land 697 

of  non-residents,  taking  of 96 

PERSONAL  SERVICES 

requirement  of 270 

PEST  HOUSE 
See  Hospital 
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PETITION  PAGE 

for  certiorari 1117 

for  condemnation 1064 

allegations  required 1065 

allegations  showing  right  to  condemn 1065 

amendment  of 1073 

contents  of  1065 

insufficiency  of,  how  pleaded 1061 

jurisdictional  prerequisite  1065 

for  jury  to  revise  award 1059 

contents  of 1059 

may  be  withdrawn  before  trial 1061 

to  lay  out  highway,  necessity  for 1045 

PETITIONER 

which  party  is 1017 

PETROLEUM 

carriage  of,  by  pipes,  a  public  use 209 

PHONOGRAPH 

admissible  to  show  noise  of  railroad 1222 

PIPE  LINES 

for  gas  and  petroleum,  a  public  use 209 

PIPES 

compensation  for  laying,  not  full  value  of  land 691 

in  highway,  belong  to  corporation  laying  them \  . .  381 

in  highway,  constitute  personal  property 381 

interference  with,  not  taking 375 

may  cross  railroad  without  compensation 385 

not  an  additional  servitude 569 

use  of,  a  taking 381 

in  private  land,  laying  of,  a  taking 308 

in  railroad  location,  may  be  laid  at  crossing 385 

owner  of  fee  may  lay  under 607 

railroad  may  lay 607 

PLAINTIFF 

condemnor  is,  when 1017 

owner  is,  when 1060 
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PLAN  PAGE 

may  be  referred  to  in  description 1069 

no  liability  for  adoption  of  improper 1332 

not  conclusive  whether  parcels  are  separate 739 

of  development,  admissibility  of 1170 

of  sewer,  municipality  not  liable  for  defect  in 1374 

PLANK  ROAD 

constitutes  a  public  use 173 

PLATTING 

of  prospective  highways,  effect  of 281 

PLAYGROUND 

constitutes  a  public  use 164 

PLEADINGS 

when  taking  is  by  administrative  order 1060 

when  taking  is  by  judicial  decree 1080 

PLEASURE  TRAVEL 

highway  may  be  laid  out  for 175 

reservation  of  highway  for 518 

use  of  railroad  for,  held  not  public 186 

PLUMBING 

sanitary,  requirement  of  not  taking 273 

PLYMOUTH  COLONY 

General  Laws,  chap.  IX 624 

highways  in 14 

POLICE  DEPARTMENT 

maintenance  of,  governmental  function 399 

property  of,  may  be  taken  without  compensation 399 

POLICE  POWER 

abatement  of  nuisance  under 286 

abatement  of  unlawful  dam 283 

adjusting  conflicting  rights 55,  289 

advertising  upon  flags,  prohibition  of 275 

aesthetic  regulations  277 

appropriation  of  property  under 282 
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POLICE  POWER  —  Continued  page 

bill  boards,,  restriction  of 277 

building  line,  establishment  of 280 

buildings,  prohibiting  repair  of 274 

restricting  height  of 281 

restricting  innocent  use  of 281 

restriction  of 275 

wooden,  prohibition  of 274 

compensation  for  exercise  of,  not  generally  required 273 

when  required 273 

compulsory  joint  improvement  of  property 55,  289 

control  over  property  charged  with  public  interest 54 

cutting  down  diseased  trees 285 

denned 52,  272 

destruction  of  fishing  nets  used  illegally 283 

gambling  implements  283 

impure  food  285 

infected  buildings  285 

liquor  sold  illegally 283 

destruction  of  property  to  abate  nuisance 284 

development  of  municipality,  control  of 278 

distinguished  from  eminent  domain 53,  154 

drainage  of  swamps  under 240 

excess  takings  under 182 

fence,  prohibiting  maintenance  of 280 

fines   and  forfeitures 283 

franchise,  revocation  of,  under 361 

health,  morals  and  safety,  regulations  affecting 271 

regulations  not  affecting 276 

hearing  as  to  existence  of  nuisance 285 

killing  of  diseased  cattle 284 

killing  of  unlicensed  dogs 283 

legislature  possesses 53 

levees,  taking  for,  under 246 

lighthouse,  obstruction  of  rays  of. 280 

liquor,  prohibition  of  sale  of 274 

may  constitute  taking  of  property 273 

mill  acts,  as  exercise  of 229 

offensive  trade,  regulation  of 278 

plumbing,  sanitary,  requirement  of 273 

pollution  of  water-supply,  prohibition  of 448 

railrpad  crossing,  regulation  of 387 

rate  regulation  279 

96 
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registration  of  land 288 

riparian  rights  subject  to 406 

sample,  seizure  of,  for  inspection 285 

spite  fence,  prohibition  of 275,  280 

states  retain  55 

subjection  to,  as  result  of  taking 290 

taking  of  property  under 271 

tieing  up  of  property,  prevention  of 288 

POLITICAL  QUESTIONS 

not  for  the  courts 1314 

POLLUTION 

of  air,  may  constitute  taking 316 

of  air  of  another  state,  remedy  for 21 

of  interstate  watercourse,  remedy  for 21 

of  watercourse,  by  sewage 441 

not  necessarily  taking 447 

prescriptive  right  of,  as  property 348,  451 

riparian  right  of,  as  property 406,  448 

PONDS 

ownership  of  bed  of 410 

See  also  Waters  and  Watercourses 

POORHOUSE 

constitutes  public  use 161 

taking  of,  for  highway  under  general  authority 1002 

POSSESSION 

loss  of  right  to  recover 1264 

proceedings  to  recover 1261 

right  to,  until  compensation  paid 643 

taking  of,  as  barring  discontinuance  of  proceedings 1101 

as  vesting  right  to  compensation 1102 

title  by,  sufficiency  of,  to  claim  compensation 343,  1133 

waiver  of  right  to 1268 

POSTING 

of  notice  of  taking 932 

POST-OFFICE 

constitutes  a  public  use 158 

taking  for,  by  United  States 108 
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POST  ROADS  ACT  page 

effect  of,  upon  eminent  domain 105,  111,  581,  756 

POUND 

cannot  be  built  in  highway 586 

POUND,  PROFESSOR 

quotation  from 1020 

POWER 

generation  and  distribution  of,  as  public  use 205 

POWER  HOUSE 

cannot  be  built  in  highway 588 

for  street  railway,  whether  public  use 196 

PRE-EMPTION 

right  of,  defined 6 

PREMATURE  IMPROVEMENTS 

right  of  owner  to  recover  value  of 701 

time  of  taking,  ownership  at,  as  fixing  recovery  for 1165 

PRESCRIPTION 

acquisition  of  public  right  by,  not  a  taking 262 

against  land  of  municipal  corporation 1408 

cellars  and  vaults  in  highway,  right  to  maintain  by 481 

easement  acquired  by,  is  property 346 

easement  only  acquired  by 462 

how  pleaded  1061 

over  railroad  location  by  owner  of  fee 603 

right  of  pollution  by,  as  property 348,  451 

right  to  established  grade  not  acquired  by 513 

right  to  light  and  air  not  acquired  by 348,  495 

watercourses  navigable  by 407 

PRESIDENT 

may  appoint  commissioners  when  taking  is  by  the  United  States.  949 

PRESUMPTION 

in  favor  of  constitutionality  of  statute 35 

See  also  Burden  of  Proof 
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between  two  corporations  seeking  to  take  same  land. 1008 

PRIVACY 

invasion  of,  by  change  of  grade 876 

invasion  of,  by  elevated  station 596 

PRIVATE  CORPORATION 

denned 1288 

may  be  given  eminent  domain 983 

may  be  liable  in  tort v 1294 

origin  of 1289 

what  is  adequate  provision  for  compensation  by 638 

See  also  Public  Service  Corporation 

PRIVATE  DRAINAGE 

constitutionality  of  statutes  authorizing 244 

PRIVATE  IRRIGATION 

constitutes  a  public  use,  when. 251 

PRIVATE  ROADS 

constitute  a  public  use,  when , 234 

in  American  colonies 19 

PRIVATE  SPUR  TRACK 

not  a  public  use 194 

PRIVATE  WAY 

cutting  off,  by  discontinuance  of  street 880 

damages  for  taking,  for  highway 349,  709 

obstruction  of,  by  change  of  grade 873 

rights  of  owners  of  fee 351 

PRIVILEGE 

cannot  he  acquired  by  prescription  in  railroad  location ,  603 

cannot  be  given  as  compensation  for  land  taken 625 

of  possessing  property,  constitutional  right  to 82 

PROCEDURE 

depends  on  local  statutes 1012 

fourteenth  amendment  applies  to 897 
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in  certiorari 1117 

in  condemnation  by  administrative  order 1045 

in  condemnation  by  judicial  decree 1064 

in  condemnation  for  federal  purposes 1037 

in  general  statute  adopted  by  inference 629' 

may  be  changed  by  legislature 970 

may  be  under  general  laws 1023 

must  not  be  arbitrary,  unjust  or  unfair 897 

rights  of  condemnor  in  respect  to 970 

where  none  prescribed  by  statute 1024 

PROCEEDINGS 

abandonment  of 1096 

eminent  domain,  are  in  rem 7ft 

See  also  Condemnation 

PROCESS 

service  of 1076 

PROFITS 

a  prendre,  constitute  property 352 

evidence  of  actual,  inadmissible 715,  1173 

evidence  of  prospective,  inadmissible 1170 

impossibility  of,  no  ground  for  denying  condemnation 151 

loss  of,  no  constitutional  right  to  compensation  for 698 

recoverable,  when  taking  illegal 701 

making  of,  does  not  prove  use  not  public 146 

PROHIBITION 

of  sale  of  liquor  a  taking,  when 274 

writ  of,  not  substitute  for  appeal 1095 

PROPERTY 

additional  servitude  is 383 

adverse  possession  may  create 343 

all,  subject  to  eminent  domain 65 

attachment  not  353 

base  fee,  estate  after  not 342 

bridge,  material  in,  of  municipality 396 

building  is 693 

building  of  tenant  is 716 

building  of  trespasser  not 343 
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business  not 366 

cemetery  is,  of  municipal  corporation 401 

contract  not 340 

contract  of  purchase,  rights  under  are 345 

controversy  concerning,  what  constitutes 942 

correlative  to  owner 337 

covenant  of  renewal  is 340 

curb-stones  are,  of  municipal  corporation 396 

defined 336 

determinable  fee,  estate  after,  not 342 

devoted  to  public  use,  cannot  be  taken  for  same  use 974 

cannot  be  taken  without  compensation 370 

dower,  right  of,  is,  when 345 

easements  are 347 

electric  light  plant  is,  of  municipal  corporation 401 

equitable  rights  are  344 

estates  successive  in  time 337 

executory  devise  not   342 

expectation  of  renewal  not 340 

expert's  services  not 368 

expired  lease  not 341 

ferry  is,  of  municipal  corporation  401 

fire  station  not,  of  municipal  corporation  400 

fixtures   are    696 

flats,  reclaimed,  are   458 

flowage  rights,  land  subject  to,  is 615 

franchise  is  358,  374 

gas  works  are,  of  municipal  corporation 401 

good-will  not   366 

granted  by  state  must  be  paid  for  if  reclaimed. . . '. 78 

ground  rent  is 341 

highways  are  not,  of  municipal  corporation 395 

homestead  rights  are  343 

hospital  is,  of  municipal  corporation  401 

improvements  of  tenant  are 340 

improvement  of,  under  police  power 55 

includes  every  interest  in  thing  taken 336 

Indians  may  hold  343 

joint  tenancy  is 344 

knowledge  not  368 

labor  not ,. 369 

lamp-posts  not,  of  municipal  corporation 396 

leasehold  interests  are  337 


Index  1527 

[Pages  1-720  are  In  Volume  I,  T21-1422  in  Volume  II.] 

PROPERTY  —  Continued  page 

library  is,  of  municipal  corporation  401 

license  not  340,  353 

lien  not  353 

life  tenancy  is  338 

market  is,  of  municipal  corporation  401 

money  is,  of  municipal  corporation 401 

mortgage  is,  when  354 

municipal  franchise  is  not 402 

must  be  returned  if  compensation  not  paid 634 

mutual  restrictions  as 719 

occupancy  not   343 

of  charitable,  educational  and  literary  corporations 389 

office  not  369 

of  municipal  corporations   '. 391 

of  public  service  corporations    362,  370 

of  state 112,  389 

of  United  States,  whether  state  may  take 98 

parks  not,  of  municipal  corporation 398 

personal,  may  be  taken 62,  67 

pipes  in  street   375,  381 

pipes  on  private  land 383 

prescriptive  rights  in  watercourses  are. . . , 348,  451 

private  way  is   349,  351 

profits  a  prendre  are  352 

public  easement  is   370 

railroad  location  is   350,  371 

rails  in  street  are 375,  381 

remainder  is 341 

remedy  not  344 

restrictions  are    348 

reversion  is 341 

revocation  of  charter  as  affecting 980 

right  of  pollution  is 348,  451 

right  of  way  is 349 

riparian  rights  are  404 

school-house  not,  of  municipal  corporation 400 

sewers  are,  of  municipal  corporation 401 

sewers,  private,  are 383 

squatting  not 343 

subtenancy  is  339 

tax  lien  not 353 

tax  title  is 344 
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tenancy  at  will  is 339 

by  entirety  is 346 

by  sufferance  not 340 

for  years  is 338 

from  year  -to  year  is 339 

in  common  is 344 

terminable  lease  not 341 

trespasser  does  not  have 343 

trust  is,  of  trustee 344 

undivided  interest  is 344 

waterworks  are,  of  municipal  corporation 401 

wharves  are  456 

wires  in  public  ways  are 375,  381 

PUBLIC  ADVANTAGE 

as  synonymous  with  public  use 130 

PUBLICATION 

of  notice  of  taking 932 

service  by,  on  owners  unknown 1075 

PUBLIC  BUILDINGS 

land  may  <be  taken  for 159 

PUBLIC  CONVENIENCE  AND  NECESSITY 

required  to  lay  out  highway 1049 

PUBLIC  CORPORATION 

denned 1288 

PUBLIC  DOMAIN 

control  of,  distinguished  from  eminent  domain 48 

PUBLIC  EDUCATION 

constitutes  a  public  use 211 

PUBLIC  EXIGENCIES 

determination  of,  not  judicial  question .. . . .  923 

PUBLIC  OFFICER 

municipal  corporation  not  liable  for  negligence  of 1307 

not  liable  for  acts  of  subordinates 1306 
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constitutes  a  public  use 138 

corporation  need  not  be  engaged  in,  when  granted  eminent 

domain 170 

defined 168 

must  rest  on  obligation  legally  enforceable 169 

uses  incidental  to 170 

PUBLIC  SERVICE  CORPORATION 

abandonment  of  location  by 1403,  1411 

cannot  agree  not  to  exercise  eminent  domain 77 

cannot  complain  of  the  terms  of  its  charter 965 

cannot  discontinue  in  part 1404 

cannot  take  land  outside  the  state 94 

compensation  for  taking  part  of  location  of 745 

compensation  for  taking  plant  of 679 

defined 143 

determination  of  necessity  by 915 

entitled  to  notice,  hearing  and  jury 970 

entrusted  with  eminent  domain 153 

grant  of  authority  to,  construed 993 

has  no  easement  in  highway 374 

impugnment  of  motives  of 1090 

liability  for  acts  of  employees 1251 

liability  for  acts  of  independent  contractors 1251 

liability  in  absence  of  negligence 1386 

liability  in  tort,  synopsis  of 1401 

may  appeal  from  preliminary  award  , ., 1058 

may  be  compelled  to  alter  its  structures 373 

may  be  compelled  to  exercise  eminent  domain 964 

may  be  compelled  to  pay  compensation  in  excess  of  aetual 

damage 965 

may  be  compelled  to  pay  consequential  damages 969 

may  be  compelled  to  pay  counsel  fees 966 

may  be  compelled  to  remove  structures  in  street 382 

may  be  deprived  of  technical  defense 971 

may  be  granted  eminent  domain  153,  204,  982 

may  remove  structures  in  street  383 

may  sell  its  property,  when 1415 

may  trim  trees  to  make  room  for  wires 486 

measure  of  damages  against  cannot  be  increased  after  taking. .  967 

must  devote  property  to  public  use  in  reasonable  time 170 

must  pay  expense  of  adapting  property  to  increased  use 386 

not  necessarily  entitled  to  exercise  eminent  domain 145 
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offer  by,  need  not  be  by  formal  vote 1029 

only  kind  of  private  corporation  that  may  be  granted  eminent 

domain 144 

power  of,  to  abandon  works 1403 

property  of,  cannot  be  taken  without  compensation 370 

cannot  be  taken  without  express  authority 995 

rights  in,  when  franchise  revoked 362 

right  to  impose  harmless  easement  on,  inferred 1003 

right  to  take  may  be  inferred  from  necessity 1005 

subject  to  execution  when 1416 

taking  of,  because  of  poor  service 979 

taking  of,  for  different  use 972 

taking  of,  for  municipal  ownership 978 

taking  of,  for  same  use,  unconstitutional 977 

what  use  protects  from  unauthorized  taking 1006 

regulation  of  rates  of 279 

remedy  against,  for  necessary  injury  .' 1385 

stockholders  of,  other  connections  of 1090 

subject  to  legislative  control 963 

subject  to  police  power 54 

unused  land  of,  may  be  taken 1007 

use  must  be  incidental  to  service  of  public 171 

valuation  of  plant  of 679 

PUBLIC  SQUARE 

erection  of  building  in  586 

erection  of  schoolhouse  in,  under  general  authority 1003 

PUBLIC  USE 

abolishing  grade  crossing 161,  189 

aerial  bucket  line 256 

aesthetic  purposes  161 

agriculture,  aid  of,  not 220 

almshouse 161 

aqueduct 201 

armory 160 

arsenal 160 

artificial  light 203 

as  public  advantage  130 

as  use  by  the  public 129 

authority  to  take  land  already  in 995 

availability  for  as  element  of  value 671 

bathing  beach 165 
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battle  ground,  preservation  of 164 

belt  line 187 

boom 258 

boulevard 174 

branch  railroad 191 

breakwater .' 198 

bridge,  private,  not 174 

building  line,  establishment  of 167 

building,  restricting  height  of 166 

by-product,  sale  of 148 

canal 198 

capitol 158 

car  factory  not 190 

cattle  yard   190 

cemetery 212 

city  hall 158 

claims,  settlement  of,  not 260 

classification  of  138 

clearing  doubtful  title 259 

coal,  mining  of 253 

coal,  sale  of  215 

coast  survey  198 

college,  when 212 

commerce  not  221 

compensation  reservoir 146,  172 

constitutional  provisions,  declaring  it  judicial  question 157 

extending 122 

requiring 118 

county  building 158 

court  house 158 

cranberry  culture 232 

crossings,  furnishing  safe 161,  189 

cul-de-sac 174 

custom  house   158 

dam,  erection  of,  how  justified 224 

dam,  lowering  of,  when 225,  242 

dam  to  improve  navigation 198 

denned 140 

department  store,  not 220 

department  store,  station  in  147 

determined  by  extrinsic  evidence 1091 

discontinuance  of  highway 182 

diverting  stream  for  benefit  of  railroad 189 
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drainage  of  surface  water 177 

drainage  of  swamps  and  meadows 237 

due  process,  taking  except  for,  not 120,  126 

dump 214r 

dump  for  railroad 191 

dwelling-house  for  employees  not 190 

easement  must  'be  public 142 

electric  light ' 203 

electric  power 205 

electric  railway   195 

embankment  for  railroad 189 

eminent  domain  only  for 114 

excess  takings  150,  177 

extent  of,  immaterial 174 

extent  of,  to  protect  from  subsequent  taking 1006 

factory  not  218 

farming  not    220 

fee,  imposition  of,  does  not  preclude 169 

ferry,  landing  place  for 199" 

fire,  protection  from 171 

fire,  rebuilding  after,  not 221 

fish,  catching  of 165,  232,  233 

flats,  filling  of  244 

flume 256 

fort 232 

freight  depot   189 

freight  railway   197 

freight  sheds  for  unloading  vessels  not 200 

fuel,  sale  of,  when 215 

garbage  incinerator 214 

gas,  distribution  of , 203 

gold,  production  of 253 

government  buildings  158 

gravel  pit  for  highway 177 

gravel  pit  for  railroad ^ 191 

grocery  store,  not  220 

ground  rent,  extinguishment  of,  not 260 

highway,  laying  out  of 172 

highway,  taking  materials  for  177 

highway,  widening   173 

historical  development   133 

historical  exceptions  222 

horse  railway  197 
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hospital 161 

hotel,  not    134 

house  lots,  sale  of  not 161 

hydro-electric  power 206 

ice  plant,  when 216 

incidental  private  benefit,  effect  of 146 

incidents  to  public  serviee  as 170 

industries  vital  to  a  state's  prosperity 222 

industrial  exchange  not 222 

industrial  exposition  165 

internrban  railway   196 

irrigation  of  arid  lands 247 

judicial  question  ultimately 155 

land  already  in,  description  of 1072 

landing  place  199 

lateral  railroad   191 

laxer  interpretation  when  taking  by  public 143 

legislative  declaration,  effect  of  155 

legislative  question  primarily  154 

levee 247 

library,  public  212 

lighthouse 161 

local  conditions,  effect  of 137 

logs,  booming   198,  257 

lumbering,  aid  of 198,  257 

manufacture,  aid  of,  not 218 

market 214 

meaning  of  phrase 140 

military  camp    160 

mills 224 

mining,  aid  of 252 

motive  immaterial  146 

must  be  of  state  authorizing  the  taking 97 

must  be  proved  by  petitioner 1083 

natural  gas 209 

natural  justice,  essential  to 119 

navigation,  improvement  of 197 

navy  yard 160 

necessity,  effect  of 136 

necessity  of  franchise 139,  169 

neither  private  nor 151 

not  required  at  common  law 11 

number  benefited,  importance  of 141 
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obligation  to  serve  public  essential  to 170 

oyster  beds  215 

park 163 

partly  private  use  may  be , 146 

payment  of  fee,  effect  of 169 

petroleum,  pipe  line  conveying 207 

plank-road 173 

play-ground 164 

pleasure  travel '. .  .175,  186,  198 

police  power,  analogy  from 154 

post  office 158 

power,  hydro-electric 206 

powerhouse,  for  street  railway 196 

private  contributions,  effect  of 147 

private  corporation,  taking  by,  may  be  for 196 

private  easement  not   142 

private  railroads,  when  188 

private  roads,  when  234 

■property  devoted  to,  cannot  be  taken  for  same 974 

public  buildings 159 

public  right  to  use,  necessity  of 169 

public  service  '. 138,  168 

race  track  165 

railroad 184 

railroad  station  189 

reclamation  of  wet  land 242 

remnants,  taking  of 177 

repair  shop 190 

required  for  tracks  in  street 534 

required  in  levy  of  tax 266 

restrictions  for  artistic  purposes  166 

sale,  intention  of  making,  as  affecting 149 

schoolhouse 211 

sea-wall 198,  247 

settling  claims  against  foreign  government  260 

settling  Indian  lands 259 

sewer 213 

slaughterhouse 216 

slope,  easement  of  t . .  177,  189 

special  assessment  not  inconsistent  with 175 

specific  constitutional  provisions  respecting 118,  122,  157,  181 

227,  237,  245,  247,  250,  255 

spur  tracks   191,  256 
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state  road   173 

stockpen 189 

street 173 

street  railway 195 

surplus,  sale  or  rental  of,  as  affecting 149 

surrender  of  remaining  land 178 

taxation,  analogy  from 153 

telegraph 210 

telephone 210 

terminal  railroad 187 

theatre,  not   134,  165 

toll-road 173 

town  way   173 

trade  and  commerce,  when 200 

transmission  line  197 

turnpike 173 

union  station   187 

use  of  condemnor  required  145 

utility  not  essential  to 176 

warehouse  not   221 

watercourse,  improvement  of  197 

waterfront,  improvement  of  199 

waterpipes 202 

water  power,  not 205 

water  tank,  for  railroad 190 

water  works 200 

wharf  for  pleasure  boating  not  165 

wharf  public  199 

what  is,  a  federal  question 127 

where  the  requirement  of  is  found 118 

whole  parcel,  taking  of 177 

woodland 164 

PUBLIC  WAY 
See  Highway 

PUBLIC  WORKS 

construction  of,  distinguished  from  eminent  domain 48 

PUFFENDORF 

quotations  from 61 

PUMP 

right  of  public  to  maintain  in  highway 519 
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easement  taken  for,  exclusive 615 

PUNCTUM  TEMPORIS 

of  taking  652,    1152 

PURCHASE 

attempt  to,  not  prerequisite  of  taking. 1025 

not  required  when  United  States  takes- • 1037 

required  by  implication,  when  1027 

required  in  some  states 1026 

waiver  of 1029 

what  constitutes 1028 

impossibility  of,  not  essential  to  eminent  domain 917 

includes  taking  by  eminent  domain,  when 74 

may  be  made  when  no  provision  for  compensation 628 

privity  created  by,  when  1009 

when  owner  is  under  disability 1030 

PURCHASER 

entitled  to  compensation,  when 345,    1155 

right  to  recover  for  illegal  structure 1161 

PURIFICATION 

of  sewage,  duty  to  undertake 1380 

PURPOSE 

of  taking,  ulterior,  effect  of 1089 

PURVEYANCE 

defined 6 

PUTNAM,  J. 

opinion  of 162 

QUARANTINE  STATION 

construction  of  railroad  through 1003 

QUARRY 

in  highway,  ownership  of 484 

QUASI-CORPORATION 

liability  of,  in  tort 1299 
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QUICQUID  PLANTATUR  SOLO,  SOLO  CEDIT  page 

application  of  maxim 702 

RACE  TRACK 

lease  of  park  for,  validity  of 165 

RAFTING  AND  BOATING 

easement  of,  held  not  to  be  property 348 

RAILROAD 

additional  servitude  upon  highway 522 

additional  tracks  in  highway  533 

additional  tracks  upon  location  602 

additional  tracks  upon  location  at  grade  crossing 386 

aid  of,  by  taxation,  constitutional 185 

along  highway,  laying  out  under  general  authority 1000 

along  railroad  of  another  company 1000 

authority  to  cross  other  public  way  inferred 998 

authority  to  take  tracks  of  another  company 1000 

blasting,  liability  for  damages  from 611 

branches,  constitute  public  use 191 

buildings,  erection  of,  on  location  605 

cable,  see  Cable  Railway  and  Street  Railway 

canal  cannot  be  laid  out  along,  under  general  authority 1001 

cannot  be  laid  out  through  other  public  works 1002 

cannot  give  exclusive  privilege  to  telegraph  company 365 

cannot  be  taken  for  park  under  general  authority 1003 

cannot  be  taken  for  reservoir  under  general  authority 1003 

cattle  cannot  be  pastured  on  location  of 609 

change  of  canal  to,  compensation  for 619 

change  of  grade  of 602 

change  of  grade  of  street  by 513,  873 

change  of  highway  to 619 

change  of  park  to 619 

change  of  turnpike  to 619 

change  in  location,  authority  for 986 

change  to  highway  620 

chartered  by  Congress,  taking  property  of 104 

constitutes  public  use 184 

constitutes  public  use  though  few  accommodated 187 

constitutes  public  use  though  stockholders  same  as  of  principal 

customer 187 

construction  of,  not  taking  of  adjacent  land 317 

97 
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RAILROAD  —  Continued  page 

cost  of  fencing,  damages  for 734 

crossing  highway 534 

crossing,  right  of  owner  of  fee  to  maintain 606 

crossing,  when  in  hands  of  receiver 1037 

damages  by  blasting 1393 

damages  by  change  of  grade 1391 

damages  by  insufficient  culvert  . . .  v 1393 

damages  by  propagation  of  gophers  735 

damages  by  surface  water 1392 

damages  for  crossing  by  other  public  work 753 

damages  for,  in  Massachusetts 825 

damages  for  telegraph  along  755 

damages  when  highway  laid  out  across 749 

damages  when  one  crosses  another 753 

danger  of  fire,  damages  for ,  733 

danger  to  cattle,  damages  for 733,  736 

defined '. 523 

discontinuance,  damages  for 326 

discontinuance,   reversion  on  1419 

distinguished  from  street  railway 523,  994 

does  not  necessarily  separate  tract 741 

does  not  own  fee 599 

drainage  ditch,  laying  out  along 1001 

dummy,  see  Dummy  Railroad 

easement  acquired  for 599 

easement  of  perpetual :  601 

eating  house  upon  location 605 

ejectment  lies  to  recover  possession j 1263 

electric,  see  Electric  Railway  and  Street  Railway 
elevated,  see  Elevated  Railway 

embankment,  land  may  be  taken  for 189 

for  pleasure  travel  held  not  public  use 186 

franchise  of,  not  violated  by  street  railway 364 

full  market  value  paid  by,  for  land  taken 689 

horse,  see  Horse  Railway  and  Street  Railway 

in  cut,  removal  of 559 

in  highway,  abutters  only  may  recover  for 891 

additional  servitude  ....." 522 

change  of  gauge 533 

constitutes  damage 889 

danger  of  fire  from 596 

elements  of  damage  from 596 

frightening  horses  596 
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in  highway  —  Continued  page 

increase  of  traffic 533 

must  be  for  public  use 534 

noise  from 596 

smoke  and  cinders  from 596 

spur  tracks  of  534 

temporary 531 

when  fee  is  in  public 526 

without  compensation  to  municipality 395 

injury  by  operation  of  under  English  statute 821 

interference  with  by  other  company  enjoined 1009 

interstate  commerce,  chartered  by  Congress Ill 

joint  use  of  tracks 604 

lateral  support,  has  right  of  from  adjacent  land 469 

lateral  support,  liability  for  depriving  adjacent  land  of 610 

laying  out  by  administrative  order 1047 

laying  out  through  other  public  works 998 

location  of  is  property , 371 

logging,  constitutes  public  use 258 

may  absorb  other  lines * 603 

may  be  compelled  to  exercise  eminent  domain 964 

may  be  compelled  to  widen  bridge 388 

may  cross  street  railway  without  compensation 380 

may  cross  ways  in  public  use  under  general  authority 999 

may  lay  additional  tracks  at  crossing 386 

may  lay  telegraph  wires  at  crossing 386 

may  not  occupy  crossing  exclusively 999 

may  take  land  for  additional  tracks 189 

may  take  tracks  of  another  company 976 

must  not  deviate  from  established  route 993 

noise  and  smoke  from,  damages  for 732 

not  entitled  to  compensation  for  increased  use  of  crossing.  . . .  384 

not  infringement  of  franchise  of  turnpike 364 

not  nuisance  per  se 862 

occupation,  right  of  exclusive 601 

oil  and  minerals,  ownership  of 608 

on  one  side  of  street 532 

operation  of,  not  damage  to  adjacent  land 863 

operation  of,  not  taking  of  adjacent  land 317 

physical  injury  from,  damages  for 861 

pipes  for  not  additional  servitude 607 

pipes  may  lay  at  crossing 386 

pollution  of  watercourse,  damages  for 732 
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prescriptive  rights  against,  acquisition  of 603 

private,  not  a  public  use 188 

relocation  of,  authority  for 986 

remedy  for  injury  by 1389 

removal  from  cut  in  street 519 

removal  of  gravel  from  location  . ' 608 

requirement  of  additional  tracks 965 

right  of  way  of,  is  property 350 

side  tracks,  may  take  land  for 993 

slope,  constitutes  public  use 189 

springs  on  location,  may  use 608 

spur  tracks,  constitute  public  use 191 

stations,  right  to  erect  on  location 605 

stations,  right  to  take  land  for 993 

steam,  distinguished  from  street  railway 536 

street,  see  Street  Railway 

surface  water,  liability  for 610 

switch-yard,  damages  from  864 

taking  of  fee  by 600 

telegraph,  additional  servitude  on,  when 607 

damages  for  laying  on 755 

laying  of  on,  under  general  authority 1004 

trees  on,  cutting  down  of 608 

underground,  see  Subway 

unreasonable  use  of  water,  liability  for 439 

unsightliness,  compensation  for 732 

uses  incidental  to 188 

venue  of  taking  of,  for  telegraph  line 1035 

water  pipes  on : 607 

what  lands  of  protected  from  taking  for  other  use 1008 

RAILROAD  COMMISSIONERS 

proper  tribunal  to  award  compensation 946 

RAILS 

in  highway,  close  to  curb,  liability  for 554 

interference  with  not  taking 375 

personal  property  381 

projecting,  as  additional  servitude 550 

RAILWAY 

cable,  see  Cable  Railway 
dummy,  see  Dummy  Railway 
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RAILWAY  —  Continued 

electric,  see  Electric  Railway 
elevated,  see  Elevated  Railway 
horse,  see  Horse  Railway 
interurban,  see  Interurban  Railway 
steam,  see  Railroad 
street,  see  Street  Railway 
underground,  see  Subway 

RANET,  C.  J.  page 

opinion  of 306 

RATES 

regulation  of 279 

RATIFICATION 

of  unauthorized  acts  of  agents 1346 

See  also  Curative  Acts 

REAL  ESTATE  DEALER 

expert  on  land  values 1176 

familiarity  with  neighborhood  required  1176 

See  also  Expert  Witnesses 

REASONABLE  COMPENSATION 

meaning  of  phrase 625 

REASONING 

by  witnesses,  allowable  when 1214 

REASONS 

statement  of,  by  expert 1188 

RECLAMATION 

of  wet  land  as  public  use 242 

RECORD 

of  taking  generally  required 949,    1054 

RECREATION 

canal  may  be  laid  out  for 198 

highway  may  be  laid  out  for 175 

park  may  be  laid  out  for 163 

railroad  may  not  be  laid  out  for 186 
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REGISTRATION  OF  TITLE  page 

constitutionality  of  288 

to  test  validity  of  lay  out  of  town  way 1051 

REGULATIONS 

affecting  public  health,  morals  or  safety 271 

may  constitute  taking 279 

not  affecting  public  health,  morals  or  safety 276 

RELEASE  OP  DAMAGES 

may  be  made  by  parole ' 1271 

setting  aside  for  mistake  or  fraud 1273 

without  consideration  void 1274 

RELOCATION  OF  RAILROAD 

authority  for 986 

REMAINDER 

after  tenancy  for  life  or  years  constitutes  property 341 

REMAINING  LAND 

damages  to  721 

may  be  taken,  when 178 

need  not  be  described  in  petition 1070 

right  to  inflict  damage  to 466 

REMEDY 

action  on  award 1227 

against  public  service  corporation  for  necessary  injury 1385 

against  successor  of  corporation  causing  injury 1284 

assumpsit,  action  of 1228 

debt,  action  of 1228 

distress,  warrant  of ■  •  ■  •  1228 

ejectment 1243,  1262 

for  additional  servitude 1394 

for  injury  from  railroad 1389 

for  injury  to  land 1227 

for  negligent  injury 1248 

for  taking  by  authority  of  another  state 94 

holder  of,  not  entitled  to  compensation 344 

injunction  against  unlawful  taking  or  injury 1253 

mandamus  to  compel  institution  of  proceedings 1239 

mandamus  to  compel  payment  of  award 1232 
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may  be  changed   903 

of  abutter  not  owning  fee  for  misuse  of  highway 1397 

of  abutter  owning  fee  for  misuse  of  highway 1399 

permanent  damages  for  unlawful  taking 1276 

statutory,  exelusiveness  of 1232 

trespass,  action  of 1243 

when  corporation  goes  outside  land  taken 1246 

when  taking  unlawful 1242 

writ  of  entry 1261 

REMNANTS 

taking  of 177 

REMOVAL 

of  proceedings  to  federal  court 1041 

of  property,  damages  for 697 

RENEWAL  OF  LEASE  ' 

effect  of  on  compensation 1157 

prospect  of,  when  to  be  considered 340 

RENT 

compensation  for  loss  of 700 

obligation  to  pay,  how  affected  by  taking 712 

REPAIR 

cost  of,  recoverable  when  728,  1212 

of  leased  building,  obligation  respecting. .' 716 

REPAIR  SHOP 

for  railroad  a  public  use 190 

REPEAL  OF  STATUTE 

as  violating  vested  right 971 

REQUIREMENT  OF  PERSONAL  SERVICES 

a  public  right 270 

RESCISSION 

of  necessary  step  in  proceedings  as  abandonment 1104 

RESERVED  RIGHTS 

may  be  taken  by  eminent  domain 67 
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RESERVED  SPACE  page 

for  electric  railway 545,  550 

RESERVOIR 

compensation  for  destruction  of  business  by 368 

constitutes  a  public  use 201 

easement  taken  for  exclusive 615 

highway  cannot  be  taken  for  without  special  authority 1003 

railroad,  laying  out  through,  authority  for 1002 

railroad,  taking  for,  authority  for 1003 

seepage  from,  damage  from 732 

to  replace  water  supply  taken  for  publie  use 172 

RESPONDEAT  SUPERIOR 

application  of,  to  charitable  corporation 1306 

application  of,  to  municipal  corporation 1305 

RESTAURANT 

See  Eating  House 

RESTRICTIONS 

as  affecting  compensation  for  land  taken 719 

imposition  of,  may  constitute  taking 275 

right  to  compensation  when  violated  for  public  use 348 

RETURN 

tax,  admissibility  of 1209 

to  writ  of  certiorari,  conclusiveness  of 1118 

REVERSION 

constitutes  property 341 

to  owner  of  fee  when  public  use  ceases 601,  1421 

REVOCATION 

of  charter  of  corporation 979 

RHODE  ISLAND 

constitution  of,  art.  I,  §  15 940 

right  to  erect  wharves  in 454 

set-off  of  benefits  in 811 

RIGHT  OE  WAY 

compensation  for  closing 349 

what  constitutes    784 

RIPARIAN  LAND 

private  property 416 
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KIPARIAN  RIGHTS  page 

affected  by  change  in  constitution 433 

description  of,  when  taken .' 1070 

in  public  water  supply 616 

may  be  taken  by  eminent  domain 66 

of  municipal  corporation   438 

regulation  of  a  taking  when 406 

subject  to  police  power 406 

taking  of,  compensation  for 404 

See  also  Waters  and  Watercourses 

ROAD 

not  open  to  public  not  public  use , 174 

ROMAN  LAW 

eminent  domain  in 4 

SALE 

includes  taking  by  eminent  domain  when 74 

of  franchise  does  not  carry  eminent  domain 984 

of  land  for  public  use  acts  as  waiver  of  damages 1272 

of  neighboring  land,  admissibility  of 1196 

difference  in  size  or  shape 1205 

difference  may  be  shown 1206 

discretion  of  trial  court 1203 

how  proved 1199 

must  be  of  similar  land 1203 

must   be   voluntary 1199 

nearness  in  distance 1204 

nearness  in  time 1206 

on  cross-examination  1190,  1199 

on  foreclosure 1199 

presence  of  buildings,  effect  of 1205 

to  corporation  having  power  to  take 1201 

of  other  property  similarly  injured 1224 

of  property  by  municipal  corporation,  power  of 1414 

of  property  by  public  service  corporation,  power  of 1415 

of  property  taken,  admissibility  of 1191 

attempted,  admissibility  of 1195 

contract  for,   admissibility  of 1194 

effect  of,  on  right  to  compensation 1154 

to  show  use  not  public 149 

in  exchange  for  other  property 1193 
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SALE  —  Continued  page 

of  surplus  water,  lawful,  when 203 

pending  condemnation  proceedings 1154 

while  unlawful  structure  standing  on  land 1160 

without  need  of  franchise  not  public  use 214 

SALT  WATEE 

pipe  for  conveying,  held  additional  servitude 575 

SAMPLE 

seizure  of,  not  a  taking 285 

SCALES 

right  to  maintain,  in  highway 478,      587 

SCHOOLHOUSE 

constitutes  a  public  use 211 

easement  taken  for 618 

may  be  taken  from  municipal  corporation 400 

park  cannot  be  used  for,  without  special  authority 1003 

public  square  cannot  be  used  for,  without  special  authority. .  1003 

SEA  WALL 

constitutes   a  public  use 198,      247 

eminent  domain  for,  at  common  law 6 

SECRETARY  OP  WAR 

navigable  waters  cannot  be  obstructed  without  consent  of . . .  .     1011 

SEPARABLE  CONTROVERSIES 

what  constitute 1042 

SEPARATE  PARCELS 

See  Independent  Parcels 

SEPARATION  OF  POWERS 

doctrine  of  898 

SERVICE 

insufficiency  of,  cured  by  appearance 1078 

of  process 1076 

personal,  effect  of  failure  to  give 1077 

time  of   ' 1078 

See  also  Notice 
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SERVICES,  POWER  TO  DEMAND  page 

distinguished  from  power  of  eminent  domain 51 

SETTING  ASIDE  VERDICT 
See  Verdict 

SETTING  OFF  BENEFITS 
See  Benefits 

SETTLEMENT 

evidence  of,  inadmissible 1200,  1225 

of  claim  against  foreign  government,  public  use 260 

of  Indian  lands,  a  public  use 259 

on  public  lands,  lawful,  creates  property  right 343 

SEWER 

constitutes  a  public  use 213 

crossing  railroad,  damages  for 385,  753 

damages  from,   in  Massachusetts 836 

defined 1373 

easement  taken   for , 614 

extension  of,  beyond  municipal   limits 214,  571 

flooding  of  land  by,  a  taking 313 

liability  for  acts  of  agents  in  connection  with 1376 

for  building  in  highway 1379 

for  building  without  compensation 1376 

for  creating  nuisance  1378 

for  defective  plan   1338,  1374 

for  flooding  land   313,  1332 

for  insufficient  size   1327 

for  negligently  building  in  highway 1379 

for  negligent  construction  or  maintenance 1374 

for  overloading 1331 

for  surface  water   1362 

for  turning  into  watercourse  ■. 441,  443,  1380 

for  turning  on  private  property 443,  1339 

for  unnecessary  injury 1378 

in  absence  of  negligence 1375 

not  additional  servitude  on  highway 570 

on  country  road 571 

outlet,  constitutes  public  use 213 

owner  of  fee  may  erect  buildings  over 614 

private,  private  property 383 
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right  to  use  of  earth 614 

special  benefit  from 768 

statute  of   9 

taking  of,  from  municipal  corporation . . . '. 401 

water-pipes,  interference  with  by 379 

SHAPE 

disadvantageous,  element  of  damage. .  .* 729 

SHARES 

in  corporation,  may  be  taken  by  eminent  domain 68 

See  also  Stockholder 

SHAW,  C.  J. 

opinions  of 230,  292,  825,  923,  974,  1140,    1146 

SHERIFF 

presides  over  jury  in  inquest  of  office 16 

presides  over  jury  when 1061 

SHIRAS,  J. 

opinion  of 162 

SIDEWALK 

not  an  additional  servitude  upon  highway 517 

obstruction  of,  as  damage 889 

on  private  land,  a  taking 308 

SIDING 

railroad,  constitutes  a  public  use 189 

SIGNAL  TOWER 

cannot  be  built  in  street 588 

SKIDS 

right  to  lay  across  sidewalk 478 

SLAUGHTERHOUSE 

constitutes  a  public  use 216 

SLOPE 

easement  of,  may  be  taken  for  highway 177 

easement  of,  may  be  taken  for  railroad 189 

of  earth  on  private  land,  a  taking 312 

of  earth  on  private  land  by  change  of  grade 516 
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SMELLS  PAGE 

damage  from,  a  taking,  when 316 

SMITH,  J. 

opinion  of 296 

SMOKE 

from  railroad  in  street  a  damage  when 596 

from  railroad  location  a  damage  when 732 

from  railroad  location,  not  a  taking 317 

injury  from,  not  a  taking 316 

SOLDIERS 

drafting  of,  constitutionality  of 270 

SOUTH  CAROLINA 

constitution  of,  art.  I,  §  17 118 

art.  IX,  $  20 811 

art.  XII,  $  3 640 

art.  XII,  §  6 939 

laying  out  ways  in 19 

set-off  of  benefits  in 811 

SOUTH  DAKOTA 

constitution  of,  art.  V,  $  13 811 

art.  VI,  §  13 640,  939 

art.  XII,  $  7 125,  250 

set-off  of  benefits  in 811 

SOVEREIGNTY 

branches  of 48 

of  the  states 27 

of  the  United  States 106 

SPECIAL  ASSESSMENT 

benefits  taxed  for,  cannot  also  be  set  off 785 

compared  with  set-off  of  benefits 785 

defined 50 

does  not  make  use  not  public 175 

distinguished  from  special  taxation 786 

for  establishment  as  distinguished  from  construction 333 

may  swallow  up  whole  compensation 626 

persons  liable  to,  cannot  contest  damages  to  others 1023 

possible,  not  element  of  damage  from  taking 737 

relation  to  benefit  required 269 

rights  created  by  payment  of 328 

under  power  of  taxation 50 
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defined 765,      766 

SPECIAL  DAMAGE 

pleading  of 1081 

SPEEDWAY 

boulevard  may  be  used  for 517 

SPITE  PENCE 

prohibition  of 275,      280 

SPRINGS 

drying  up  of,  as  element  of  damage 484 

in  highway,  ownership  of  484 

upon  railroad  location,  ownership  of 608,  609 

SPUR  TRACK 

as  incident  to  other  public  use 195 

authority  to  take  for  other  public  use 993,  1008 

constitutes  public  use,  when 191 

constitutes  special  benefit,  when 770 

deprivation   of,   damage   when ,. 365 

in  highway,  laying  of 534 

to  mine  public  use,  when 256 

SQUARE 

public,  authority  to  take  for  schoolhouse 1003 

SQUATTER 

not  entitled  to  compensation  343 

STAKING-  OUT 

of  location  not  sufficient  to  secure  priority 1009 

STANDPIPE 

cannot  be  built  in  street 588 

STATE 

authority  to  take  land  of,  not  implied 997 

cannot  be  sued  without  its  consent 93 

cannot  exercise  eminent  domain  in  property  ceded  to  United 
States 99 
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cannot  take  property  for  use  of  another  state 97 

cannot  take  property  of  the  United  States 98 

cannot  take  property  in  another  state 92 

may  authorize  obstruction  of  navigable  waters 101 

may  be  sued  by  another  state 94 

may  cede  land  to  United  States 110 

may  prohibit  diversion  of  its  resources 96 

may  sue  for  injury  to  its  inhabitants 93 

not  affected  by  first  ten  amendments 80 

not  liable  for  costs  954 

officers  of,  subject  to  mandamus 1232 

police  power  remains  with 55 

power  of,  limited  only  by  United  States  constitution 64 

property  of,  cannot  be  taken  by  United  States  without  compen- 
sation   389 

property  of,  may  be  taken  by  United  States,  when 112 

public  use  broadly  construed  when  taking  is  by 143 

rights  of,  as  owner  of  land  in  another  state 96 

sovereignty  of   27 

taking  by,  for  use  of  United  States 107 

taking  by,  compensation  need  not  be  in  advance 635 

taking  by,  sufficiency  of  provision  for  compensation 642 

STATE  ROAD 

constitutes  a  public  use 173 

STATION,  RAILROAD 

authority  to  lay  out  highway  through  .  .• 1001 

authority  to  take  highway  for 1003 

authority  to  take  land  for 993 

constitutes  a  public  use  189 

easement  taken  for  605 

for  interurban  electric  line,  public  use 196 

may  constitute  special  benefit 769 

STATUE 

public  may  erect  in  highway 586 

STATUTE 

authorizing  taking,  strictly  construed 987 

enforced  to  effectuate  its  purpose 989 

whether  procedure  must  be  prescribed 1023 

construed  if  possible  not  to  authorize  nuisance 446 
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STATUTE  —  Continued  page 

eminent  domain  must  depend  upon 63 

expediency  of,  not  judicial  question  37 

failing  to  provide  compensation  void  628 

in  violation  of  constitution  void 28 

in  volation  of  treaty  void 106 

must  make  clear  who  is  to  pay  compensation 649 

of  Frauds,  offer  to  waive  damages  not  within 1271 

of  Sewersj  Callis  on , 9 

presumed  constitutonal  35,  88 

providing  damages  for  change  of  grade 512 

providing  damages  for  railroad  in  street 530 

purpose  of,  may  be  considered  by  court 156 

should  provide  for  notice 927 

whether  obligation  to  serve  public  must  be  expressed 169 

STATUTES  CITED 

Colorado,  Code  of  1891,  §  1731 794 

England,  13  Geo.  Ill,  c.  78 8,  1014 

55  Geo.  Ill,  c.  68 1014 

8,  9,  Vict.  e.  18 1014 

Idaho,  Code  of  Civil  Procedure,  §  3581 : 795 

Massachusetts,  1641-7  410,  454 

1693-4,  c.  6,  §  3 941 

1713-14,  c.  12 225 

1756-7,  c.  18,  §  2 941 

1836,  R.  S.  c.  25,  §  6 c 512 

1894,  c.  548,  %  8 564 

1902,  E.  L.  c.  25,  %  97 270 

1902,  R.  L.  c.  110,  %  76 840 

1902,  R.  L.  c.  Ill,  §  117 564 

1902,  R.  L.  c.  122,  %%  3-5 840 

1906,  c.  463,  III,  47 840 

1913,  c.  401   1210 

Montana,  Code  of  Civil  Procedure,  §  2221 805 

Nevada,  Code  of  Civil  Procedure,  §  674 805 

New  Mexico,  c.  34,  c.  52,  %  37 807 

United  States,  August  1,  1888,  c.  728,  §  1 1036 

August  18,  1890,  c.  797 , 1036 

14  St.  L.  221,  230 105,  111,  581,  756 

30  St.  L.  1151  103 

Judicial  Code  III,  §  28 1042 

Revised  Statutes,  $  5263 105,  111,  581,  756 

Wyoming  Compiled  Statutes,  %  3855 815 
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STATUTORY  REMEDY 

covers  injury  from  blasting,  when 590 

exelusiveness  of 824,  825,  828,  839,  1232 

exclusiveness  of,  although  taking  defective 1240 

for  damage,  exclusiveness  of 1240,  1322 

for  damage,  necessity  of 1322 

instituted  by  condemnor,  exclusive  ■when 1238 

mandamus  to  compel  institution  of 1239 

nature  of 1059 

negligence,  not  applicable  in  case  of 819,  1248 

not  applicable  for  unauthorized  injury 819,  842,  1056,  1246 

not  applicable  when  statute  unconstitutional  1242 

not  exclusive  when  statute  not  followed 1243 

owner  may  invoke  though  taking  irregular 1246 

STAY 

of  ejectment  until  compensation  paid 1268 

of  proceedings,  appeal  not 1095 

STEAM  HEATING 

pipe  for,  in  highway 575 

STEAM  RAILROAD 

distinguished  from  street  railway 536 

See  also  Railroad 

STENOGRAPHER'S  TEE 

not  taxable  as  costs 955 

STIPULATION 

as  to  use  of  property  in  mitigation  of  damages 626 

STOCK  OF  CORPORATION 

may  be  taken  by  eminent  domain 68 

value  of,  as  test  of  value  of  entire  property  of  corporation ....  682 

STOCKHOLDER 

cannot  sit  as  commissioner 047 

not  competent  witness  as  owner 1188 

other  holdings  of,  as  affecting  right  of  corporation  to  con- 
demn. .  .  .  .' 187,  1090 

owns  property  of  corporation  when  charter  revoked 362 

STOCKPEN 

constitutes  a  public  use 189 

98 
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STKADDLING 

one  railway  by  another  a  taking 382 

STREET 

See  Highway  and  Urban  and  Rctral  Servitudes 

STREET  RAILWAY 

access,  injury  to  by,  damages  for 540,  892 

additional  tracks,  laying  of 552 

authority  to  cross  another  street  railway 999 

cable,  not  additional  servitude 538 

cannot  condemn  consent  of  abutters 69 

cannot  depart  generally  from  highways 994 

cannot  overlap  without  special  authority 1000 

cannot  use  rails  of  another  without  compensation 381 

carrying  merchandise  as  additional  servitude 548 

causing  special  damage 553 

change  of  grade  of  street  by 873 

change  of,  to  steam  railroad,  compensation  for 553 

compensation  for  interference  with  tracks  of 378 

compensation  for  steam  railroad  crossing 378 

compensation  for  use  of  streets 395 

constitutes  a  public  use 195 

damages  from,  in  Massachusetts 840 

damages  from,  under  constitutional  provision 892 

denned 536 

distinguished  from  steam  railroad 536 

dummy  line,  as  additional  servitude ' . .  539 

electric,  as  additional  servitude 540 

feed  wires,  as  additional  servitude 552 

horse,  as  additional  servitude 537 

in  country  roads 544 

in  reserved  space 545 

may  be  required  to  pay  expenses  of  maintaining  grade  crossing.  380 

may  cross  railroad  without  compensation 385 

may  take  tracks  of  another  company 976 

not  additional  servitude 537 

not  damage  to  abutting  owners 892 

not  included  by  statute  relating  to  railroads 994 

on  side  of  street,  damages  for 554,  892 

on  viaduct 552 

origin  of  537 

power  house  for,  whether  public  use 196 

T  rails,  laying  of,  effect  .of 551 
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STREET  RAILWAY  —  Continued  page 

trees,  injury  to,  by 554 

See  also  Cable  Railway,  Dummy  Railway,  Horse  Railway, 
Electric  Railway,  Elevated  Railway  and  Subway. 

STRUCTURES 

erection  of,  on  private  land  a  taking 307 

in  street,  rights  in 373 

SUBLESSEE 

entitled  to  compensation 339 

SUBWAY 

as  additional  servitude 564 

as  damage  to  abutting  owner 890 

damages  for  in  Massachusetts 841 

damages  for  interference  with  pipes  by 379 

damages  for  interference  with  vaults  by • 566 

deprivation  of  lateral  support  by 567 

SUCCESSOR 

of  corporation  eausing  injury,  remedy  against 1284 

SURFACE  WATER 

affecting  flow  of,  as  damage 856 

analogy  to  private  adjoining  owners 1367 

drain  for,  not  additional  servitude 571 

drain  for,  public  use 177 

failure  to  provide  drains  for,  liability  for 1325,  1342 

gathering  in  artificial  channels 1358 

gathering  in  sewer  system 1362 

increasing  amount  of,  liability  for 1355 

increasing  by  change  of  grade 516,  876 

-    increasing  upon  remaining  land 731 

liability  for,  at  civil  law 1352 

at  common  law 1351 

from  private  land 1366 

from  railroad   610,  1392 

from  structures  in  street 595 

injury  by  589,  1351 

insufficient  culverts  1372 

insufficient  drains  1325,  1342 

negligent  handling  of 1363 

obstructing  flow  of 1354 
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SURPLUS  PAGE 

land,  disposal  of,  constitutional 149 

land,  taking  of,  for  other  public  use 1007 

water,  sale  of 436 

SURVEY 

entry  for  not  taking 310 

SWAMP 

cannot  be  taken  without  compensation 283 

drainage  of,  as  public  use 237 

taking  of,  to  abate  nuisance 239 

SWITCH-YARD 

maintenance  of  a  damage 864 

TAKING 

abatement  of  nuisance  not  284,  286 

abatement  of  unlawful  dam  not 283 

acceptance  of  office,  obligatory,  not 270 

access,  deprivation  of  as 319 

accomplished  without  divesting  title 292 

acquisition  of  easement  by  adverse  use  not 262 

additional  servitude,  imposition  of  464 

additional  tracks,  requirement  of 965 

adjudication  of  validity  of 1049 

advertising  upon  flags,  prohibition  of 275 

aesthetic  regulations  277 

attendance  at  court,  compulsory,  not 271 

bill  boards,  restriction  of 277 

blasting,  damage  by   319 

bridge,  erection  of,  over  private  land 309 

building,  erection  of,  on  private  land 307 

building  line,  establishment  of 280 

building,  prohibiting  repair  of 274 

building,  restricting  construction   of 275 

building,  restricting  height  of 281 

building,  restricting  innocent  use  of 281 

building,  wooden,  prohibition  of 274 

by  acts  in  pais,  constitutionality  of 950 

by  eminent  domain  defined 291 

by  United  States 106 

dam,  construction  of,  on  private  land 308 
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TAKING  —  Continued  page 

damage  not  necessarily  a 293 

date  of,  what  fixes 1152 

decision  of  court  not 262 

defined 261,  291 

defined  (in  constitutions  requiring  prepayment) 307 

depends  on  substance,  not  on  form 292 

destruction  of  business  not 366 

destruction  from  necessity  not 264 

destruction  of  building  unsuitable  to  city  life 287 

destruction  of  fishing  nets  used  illegally 283 

destruction  of  gambling  implements 283 

destruction  of  impure  food 285 

destruction  of  infected  building 285 

destruction  of  liquor  sold  illegally 283 

destruction  of  sound  property  as  a  nuisance 285 

destruction  of  unsafe  building 287 

destruction  to  prevent  spread  of  fire 264 

discontinuance  of  highway,  when 319 

discontinuance  of  public  works  not 326 

discontinuance  when  special  assessment  levied 327 

ditch,  digging  of,  across  private  land 308 

drain,  building  of,  on  private  land 308 

drainage  of  noxious  swamp  283 

earth,  covering  land  with 312 

elevated  railway  over  private  land 308 

encroachment  on  adjacent  land 311 

entry  for  temporary  purpose 309 

erosion  of  bank  of  stream 315,  418 

excavation  of  flats 309 

excise,  levy  of,  unreasonable 268 

extent  of,  not  judicial  question 918 

extent  of,  should  be  matter  of  record 949 

fence,  construction  of,  on  private  land 308 

fence,  prohibiting  maintenance  of 280 

fines  and  forfeitures 283 

flooding  by  permanent  dam 313 

flooding  under  mill  acts  held  not 229 

for  different  public  use  constitutional 972 

for  same  use  unconstitutional 974 

fortifications,  erection  of,  in  vicinity,  not 319 

highway,  change  of  grade  of  not 507 

highway,  laying  out  of  across  railroad 743 

highway,  laying  out,  of  not,  of  adjacent  land 318 
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highway,  platting  of 281 

highway,  sloping  of,  on  adjacent  land 312 

hospital,  maintenance  of  not,  of  adjacent  land 318 

interference  with  structures  in  street  not 375 

invasion  of  matter 311 

joint  improvement,  compulsory  not 289 

killing  diseased  cattle  not 284 

killing  healthy  horse  as  diseased 286 

killing  unlicensed  dog  not 283 

land  for  public  use,  two  methods  of 1013 

levee,  construction  of,  on  private  land 308 

lighthouse,  prohibiting  obstruction  of  rays  of 280 

may  be  made  by  legislature  itself 981 

mining  debris,  covering  land  with 312 

must  be  for  use  of  party  making  it 145 

necessity  of,  not  judicial  question  918 

noise,  damage  by,  not 319 

not  invalid  because  of  incidental  private  benefit 146 

nuisance,  authorization  of,  as 316,  334 

nuisance,  declaring  erroneously 287 

obstructing  highway,  when 491 

obstructing  watercourse,  when 429 

occasional  flooding  not 418 

of  abutters'  easements,  what  constitutes 505 

offensive  trade,  regulation  of 278 

of  leased  property  not  eviction 712 

of  part  of  mortgaged  land 356 

of  plant  of  public  service  corporation 978 

of  property  already  in  public  use 972,  995 

of  property  in  another  state 92 

of  property  of  municipal  corporation 391 

of  property  of  state  by  United  States 112 

of  property  only  for  public  use  constitutional 114 

of  property  to  preserve  public  health  and  safety 282 

pipes,  laying  of,  on  private  land  a 308 

police  power,  exercise  of,  may  be 273 

police  power,  subjection  to,  as  result  of 290 

police  power,  under 271 

pollution  of  air  316 

pollution  of  watercourse  by  sewage 443 

priority  of,  between  two  claimants 1008 

prohibition  of  sale  of  liquor 274 

protection  of  water  supply 448 
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railroad,  construction  of,  near  land  not 317 

rate  regulation 279 

registration  of  land 288 

regulations  not  affecting  public  health  and  safety 276 

regulation  of  riparian  rights 40& 

requirement  of  personal  services  not 270 

right  to  contest  validity  of  in  advance 1019 

sanitary  plumbing,  requirement  of,  not 273 

seizure  of  sample  for  inspection  not 285 

sewage  flooding  with 313 

sidewalk,  construction  of,  on  private  land 308 

smells,  damage  from,  when 316 

smoke,  damage  from,  when  316 

special  assessment  without  benefit 269 

spite  fence,  prohibition  of 275,  280 

survey,  entry  for,  not 310 

taxation  may  be 265 

taxation  without  benefit  not 267 

trees,  cutting  down 310 

trees,  diseased,  cutting  down,  not 285 

trespass,  distinguished  from 311 

trespass,  when  highway  impassable,  not 262 

war,  in  time  of 263,  265 

water,  covering  with 313 

watercourse,  diversion  of 435 

watercourse,  using  for  sewer 308 

whether  judicial  function 899 

without  compensation,  injunction  against 1257 

without  compensation,  scope  of  prohibition  against 261 

See  also  Additional  Servitude,  Property  and  Waters  and 
Watercourses 

TARIFF 

for  protection  of  domestic  industries  not  a  tax 50 

TAX 

admissibility  of,  as  evidence  of  value 1209 

lien  for,  not  property 353 

may  be  set  off  from  award 354 

title,  compared  with  title  acquired  by  eminent  domain 71 

title,  constitutes  property,  when : 344 
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combined  with  eminent  domain  to  justify  set-off  of  benefits .773,  787 

distinguished  from  eminent  domain  '. 49 

must  be  for  the  public  use 266 

persons  liable  to,  cannot  contest  award 1023 

power  of,  denned 49 

power  of,  may  be  bargained  away 75 

public  use  in,  compared  with  eminent  domain 153 

taking  under  power  of 265 

to  aid  factory  not  public  use 219 

to  aid  railroad  public  use - 185 

to  engage  in  private  business  sustained 216 

without  regard  to  benefit  constitutional 267 

TAXPAYER 

cannot  sit  as  commissioner 947 

change  of  venue  to  avoid  on  jury 1033 

right  to  restrain  illegal  expenditure 91 

TECHNICALITY 

certiorari  will  not  issue  for  mere 1119 

defense  based  on,  may  be  taken  away 971 

TELEGRAPH 

additional  servitude  on  highway,  when 576 

additional  servitude  on  railroad,  when 607 

as  affected  by  Post  Roads  Act Ill,  581 

authority  to  lay  on  railroad  location 994,  1004 

authority  to  lay  on  turnpike 1004 

cannot  be  given  exclusive  privilege  by  railroad 365 

compensation  for,  not  full  value  of  land 691 

compensation  for  use  of  highway  by 389,  395 

constitutes  a  public  use 210 

damages  for,  on  railroad  location 755 

distinguished  from  telephone 579 

easement  of,  extent  of 613 

easement  of,  how  described  1072 

easement  of,  on  railroad 756 

includes  telephone,  when 994 

in  country  road,  right  to  maintain 579 

in  highway  a  damage 890 

injury  to  trees  by 580 

interference  with  vault  by 580 
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underground  wires  for 578 

venue  to  condemn  right  on  railroad  location 1035 

when  abutter  does  not  own  fee  of  street 580 

TELEPHONE 

additional  servitude,  when 576 

compensation  for  use  of  highway  by 395 

constitutes  a  public  use 210 

distinguished  from  telegraph 579 

exchange,  land  cannot  be  taken  for 211 

included  by  provision  as  to  telegraph 994 

TEMPORARY  EASEMENT 

cannot  be  taken  without  special  authority 992 

TEMPORARY  INJURY 

damages  for,  recoverable 734,  821,  880 

TEMPORARY  USE 

of  tracks  in  street 531 

should  be  set  forth  in  description 1070 

TENANT 

at  will,  whether  entitled  to  compensation 339 

by  entirety,  entitled  to  compensation 346 

by  sufferance,  not  entitled  to  compensation 340 

for  years,  entitled  to  compensation  338 

from  year  to  year  entitled  to  compensation 339 

in  common,  entitled  to  compensation 344 

in  common,  negotiations  with,  how  terminated 1029 

See  also  Lease. 

TENNESSEE 

constitution  of,  Art.  I,  §  6 940 

Art.  II,  §  2 898 

easements  of  abutting  owners  in -  505 

set-off  of  benefits  in 812 

TERMINAL  FACILITIES 

may  be  acquired  after  railroad  located 987 

TERMINAL  RAILROAD 

constitutes  a  public  use 187 
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TERRITORIAL  SUBDIVISION  page 

distinguished  from  municipal  corporation 1290 

not  liable  in  tort 1296 

TERRITORY 

exercise  of  eminent  domain  in 27,  60 

TEXAS 

constitution  of,  Art.  1,  $  15 940 

Art.  I,  §  17 640 

Art.  XI,  §  7a .125,  247 

passage  of  cattle  through  school  lands  in 624 

set-off   of  benefits  in 812 

THEATRE 

not  a  public  use 134,  165 

THESIGER 

definition  of  damage  by 822 

THORPE,  C.  J. 

opinion  of  ...  t 1292 

TIDE 

as  test  of  ownership  of  bed  of  watercourse 409 

lands,  cannot  be  subject  of  sweeping  grant 415 

water,  displacement  of 1011 

TlEING  UP  OF  PROPERTY 

statutes  aimed  to  prevent 288 

TITLE 

clearing  doubtful,  as  public  use 259 

created  by  eminent  domain,  nature  of 70 

determination  of  1128 

does  not  pass  until  payment 634 

may  be  passed  on  by  jury 945,  1062 

to  land  taken  by  United  States,  determination  of 1036 

TOLL-BRIDGE 

constitutes  a  public  use 173 

franchise  of,  does  not  exclude  railroad  bridge 363 

violation  of  exclusive  ferry  franchise 363 
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constitutes  a  public  use : 173 

easement  of 613 

gates  on,  cannot  be  prohibited 280 

See  also  Turnpike 

TORRENS  SYSTEM 

constitutionality  of  288 

TOWN 

a  municipal  corporation 1304 

TOWN  HALL 

cannot  be  built  in  street 586 

constitutes  a  public  use 158 

TOWN  WAY  , 

constitutes  a  public  use 173 

defined 1047 

how  laid  out 1047 

laying  out  of,  certiorari  to,  does  not  lie 1050 

laying  out  of,  in  Massachusetts  Bay  Colony 15 

TRADE 

encouragement  of  not  publie  use 200,      221 

offensive,  regulation   of 278 

TRACKS 

additional,  for  street  railway 552 

additional,  on  railroad  location 602 

See  also  Additional  Servitude,  Railroads,  Rails  and  Street 
Railway 

"  T  "  RAILS, 

as  additional  servitude 551 

TRANSMISSION  LINE 

for  street  railway  a  public  use 197 

TREASURY,  SECRETARY  OE 

condemnation  for  United  States  instituted  by 1036 

TREATY 

effect  of,  on  power  of  eminent  domain 105 
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action  for  injury  to 487 

cutting  down  a  taking 310 

diseased,  cutting  down  of 285 

injunction  against  cutting  down 1258 

injury  to  by  electric  light  wires 585 

injury  to  by  grading  highway 876 

injury  to  by  street  railway 554 

injury  to  by  telephone  wires 580 

on  highway,  may  be  cut  down  when 486 

public  may  maintain 585 

ownership   of 485 

use  of  for  repairing  way 487 

on  railroad  location 608,  609 

on  turnpike  may  be  used  in  building  toll-house 613 

right  to  trim  may  be  taken 66 

valuation  of,  not  separate  from  land 692 

TRESPASS 

continuing,  successive  actions  for 1276 

criminal  prosecution  for,  to  prevent  additional  servitude 1395 

distinguished  from  taking 311 

TRESPASS,  ACTION  OF 

against  successor  of  corporation  making  unlawful  taking 1285 

barred  by  petition  for  damages 1052 

by  owner  of  fee  for  additional  servitude 472,  1397 

for  formal  defects,  will  not  lie 1242 

for  lawful  injury,  will  not  lie 1237 

for  permanent  damages 1282 

for  temporary  occupation 1102 

for  unlawful  taking 1243 

not  excluded  by  implication 1248,  1250 

possession  sufficient  to  maintain 1135 

to  test  layout  of  town  way 1051 

when  condemnor  fails  to  institute  proceedings 1239 

when  condemnor  goes  outside  land  taken 1246 

when  defect  is  cured 1247 

when  description  is  insufficient 1055 

will  lie  against  corporation 1292 

TRESPASSER 

cannot  recover  for  improvements 702 

not  entitled  to  compensation 343 
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TRESTLE  PAGE 

for  electric  railway  an  additional  servitude 840 

for  steam  railroad  an  additional  servitude 556 

TRIBUNAL 

to  determine  compensation  when  jury  not  required 945 

TROLLEY-POLE 

held  a  damage 893 

right  to  erect  on  sidewalk 543 

TROUBLE  AND  EXPENSE 

damages  for  655 

what  constitutes 955 

TROUGH 

right  of  public  to  maintain  in  highway 519 

TRUST 

land  subject  to,  created  by  United  States,  cannot  be  taken  jy 

state 100 

TRUSTEE 

recognized  as  owner  in  eminent  domain  proceedings 344 

should  be  made  party 1074 

TUNNEL 

under  highway,  additional  servitude  when 564 

under  navigable  waters,  removal  of 459 

TURNPIKE 

authority  to  lay  out  highway  over 1001 

authority  to  lay  out  over  highway 1001 

authority  to  lay  out  telegraph  line  over 1004 

change  of  from  highway,  compensation  for 619 

change  of  to  highway,  compensation  for 619 

change  of,  to  railroad,  compensation  for 619 

charter  of,  does  not  exclude  another  turnpike 360 

charter  of,  does  not  exclude  railroad 360,  363 

constitutes-  an  easement 613 

constitutes  a  public  use 173 

damages  for  building  railroad  across 753 

gates  across,  cannot  be  prohibited 280 

taking  of,  for  railroad  between  same  points 975 

toll-house,  may  be  erected  on 613 

trees  on,  may  be  used  when 613 
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ULTEA  VIRES  page 

as  defense  to  condemnation  proceedings 1085 

defined 1339 

formal  defects  do  not  make  act 1343 

liability  of  municipal  corporation  for  acts  which  are 1340 

UNDERGROUND  EASEMENT 

may  be  taken  by  eminent  domain 66 

UNDERGROUND  RAILWAY  s 
See  Subway 

UNDERGROUND  WATER 

liability  for  draining 1381 

UNDIVIDED  INTERESTS 

holders  of  entitled  to  compensation 344 

UNIMPROVED  LAND 

may  be  taken  for  slight  public  use 135 

taking  of  without  compensation  in  colonies 15,  18,        19 

UNION  STATION 

constitutes  a  public  use 187 

UNITED  STATES 

cannot  amend  charter  of  state  corporation 110 

cannot  dismember  state 110 

cannot  take  property  except  for  public  use 126 

.  cannot  take  property  of  municipal  corporation  without  com- 
pensation         110 

cannot  take  property  of  state  without  compensation 389 

compensation  by  need  not  be  in  advance 635 

condemnation  by  effected  by  judicial  decree. 1017 

constitution    of,    art.    I.,    5    8    see    Interstate    Commerce, 
Navigable  Waters  and  Post  Roads 
art.  I,  §  10..    See  Obugation  op  Contracts 

Fifth  Amendment  80,      126 

Seventh  Amendment 938 

Fourteenth  Amendment,  see  Due  Process  of  Law 

costs  cannot  be  taxed  against 954 

interest  does  not  run  against 650 

may  authorize  corporation  engaged  in  interstate  commerce  to 

exercise  eminent  domain 110 
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UNITED  STATES  —  Continued  page 
may  authorize  municipal  corporation  to  take  land  in  another 

state 97,  982 

may  control  navigable  waters 100 

may  exercise  eminent  domain  for  federal  purposes 108 

may  exercise  eminent  domain  in  District  of  Columbia 62 

may  take  property  of  state  when 112 

permanent     damages     for    unlawful    taking,    assessment    of 

against    1280 

police  powers  of 55 

powers  of  over  navigable  waters  cannot  be  impaired  by  state. .  423 

President  may  appoint  commissioners  to  assess  damages  against  949 

procedure  in  condemnation  by 1035 

property  of,  may  be  taken  by  state  when 98 

statutes  of,  Aug.  1, 1888,  c.  728,  §  1 1036 

Aug.  18,  1890,  c.  797 1036 

14  St.  L.  221  c.  230 105,  111,  581  756 

30  St.  L.  1151 103 

Judicial  Code,  III,  §  28. 1042 

Revised  Statutes  $  5263 105,  111,  581,  756 

taking  by,  set-off  of  benefits  in 790 

taking  of  property  for 106 

UNITED  STATES  COURTS 

affected  by  local  conditions  in  defining  public  use 137 

appeal,  right  of  in 1039 

application  of  fourteenth  amendment  by. . . . , 86 

appointment  of  judges  of 42 

jurisdiction  of  in  case  of  diverse  citizenship 1039 

jurisdiction  of  in  ease  of  taking  by  other  state 93 

jury  trial  not  required  in 939 

procedure  in,  follows  that  of  state 1037 

removal  of  proceedings  to 1041 

separable   controversies   in 1042 

taking  for  court  house  for 108 

takings  in  violation  of  United  States  constitution 1038 

venue  in 1043 

UNIVERSITY 

state,  a  public  use 212 

See  also  College 

UNKNOWN  OWNERS 

may  be  made  parties 1075 
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URBAN  AND  RURAL  SERVITUDES  page 

compared 474 

distinction  as  to  electric  light  wires 583 

distinction  as  to  gas  pipes   574 

distinction  as  to  pipes 570 

distinction  as  to  sewers   571 

distinction  as  to  telephone   wires    579 

distinction  as  to  water  pipes 572 

USE 

by  public,  cannot  be  justified  as  excise 268 

not  required  in  case  of  public  buildings 159 

whether  equivalent  to  public  use 129 

for  which  land  is  taken  must  be  alleged 1065 

meaning  of 129 

neither  public  nor  private 151 

of  improvement,  cannot  be  part  of  compensation 625 

presumed  to  be  public 154 

whether  public  judicial  question 155 

See  also  Pubuc  Use 

UTAH 

set-off  of  benefits  in .• 813 

UTILITY 

of  highway  not  judicial  question 176 

VALUATION 

after  damage  has  been?  inflicted i 1224 

all  uses  considered 665 

appreciation  from  improvement  itself 675 

as  of  the  date  of  the  taking 1146,  1184 

before  and  after  taking 1216 

cpst  of  improvements  as  bearing  on 1174 

crops,  annual,  as  bearing  on 1169,  1173 

decrease  of,  may  be  shown  when 1222 

evidence  of,  what  competent 1168 

expert  evidence  of 1175 

how  made  664 

income  from  property  as  bearing  on 1171 

location  of  property  as  bearing  on 1169 

market  value  test  of 658 

may  be  as  a  whole  or  per  square  foot 1188 

not  affected  by  owner's  plans 662 
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VALUATION  —  Continued  page 

of  assessors,  inadmissible 1207 

of  building  lots  669 

of  buildings    693 

of  easement,   how  made 689 

of  easement,  value  of  fee  deducted  from 690 

of  fixtures 696 

of  franchise  of  public  service  corporation 682 

of  land  available  for  public  use 671 

of  land  containing  mineral  deposits 692 

of  land  lying  in  two  counties 1034 

of  land  subject  to  leases  and  incumbrances 708 

of  neighboring  land  inadmissible 1189 

of  plant,  as  entirety 687 

capitalization  of  earnings  685 

cost  of  construction 684 

cost   of   duplication 684 

going  value 685 

how  ascertained 679,  680 

market  value  test 680 

of  private  way  taken  for  highway 708 

of  property  not  commonly  bought  and  sold 679,  1183 

of  property  taken  for  public  use 658 

of  trees  on  land  taken 692 

physical  characteristics  as  showing 1169 

rents  as  test  of 1172 

right  incapable  of,  cannot  be  taken 67 

use  for  any  purpose  considered 1170 

when  property  is  not  marketable 677 

VALUE 

of  land  taken  need  not  be  alleged 1067 

VATTEL 

definition  of  eminent  domain  by 23 

VAULT 

interference  with,  by  highway  uses 480 

by  other  than  highway  uses 479 

by  subway 566 

interference  with  by  telephone  pole 580 

prescriptive  right  to  maintain 481 

right  to  project  under  sidewalk 478 

>-  99 
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VEHICLES  PAGE 

right  of  public  to  regulate 520 

use  of  highway  by 521 

VENDEE 

See  Purchaser 

VENDOR 

entitled  to  compensation  when , 1154 

recovery  by,  for  illegal  structure  on  land 1161 

VENUE 

choice  of,  who  has 1035 

in  United  States  courts 1043 

of  condemnation  proceedings 1032 

to  condemn  telegraph  line  on  railroad 1035 

under  mill  acts 1034 

when  land  lies  in  two  counties 1034 

VERDICT 

not  evidence  of  value  of  other  lands 1200 

power  to  set  aside  essential  element  of  jury  trial 943 

setting  aside 1062,  1109 

because  jury  learned  of  award 1138 

because  juryman  took  a  private  view 1143 

because  owner  was  not  allowed  to  open  and  close 1139 

because  unauthorized  persons  accompanied  jury 1142 

because  witness  testified  as  to  amount  of  damage 1217 

for  errors  in  admission  of  evidence 1168 

for  errors  in  respect  to  evidence  of  sales  of  other  lands. . .  1202 

for  ruling  as  to  qualification  of  expert 1186 

when  view  was  taken  by  jury 1112,  1145 

upon  conflicting  evidence  should  not  be  set  aside 1111 

whether  motion  to  set  aside  discretionary 1110 

VERMONT 

constitution  of,  chap.  I,  art.  12 940 

set-off  of  benefits  in 813 

VESSEL 

illegally  used  cannot  be  summarily  destroyed 283 

VIADUCT 

an  additional  servitude '. 514,  529 

for  street  railway  additional  servitude 552 

in  highway  a  damage 890 
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VIEW  PAGE 

as  evidence  1143 

by  commissioners 1125 

by  jury  1142 

does  not  prevent  setting  aside  verdict 1113,  1145 

how  conducted  1142 

in  common  law  action 1146 

when  no  evidence  offered,  effect  of 1146 

VIEWERS 

See  Commissioners 

VIRGINIA 

ad  quod  damnum  in 19 

constitution  of,  art.  I,  §  13 940 

denial  of  absolute  power  in 33 

right  to  erect  wharves  in 454 

set-off  of  benefits  in 813 

VOIR  DIRE 

examination  on 1185 

VOTING  BOOTH 

cannot  be  built  in  highway 586 

WAIVER 

of  absence  of  one  commissioner 1126 

of  attempt  to  purchase,  what  constitutes 1029 

of  compensation    1273 

of  compensation,  contesting  validity  of  taking  not 1276 

of  constitutional  objections,  effect  of 90 

of  constitutional  objections,  what  constitutes 91 

of  constitutional  rights 1229 

of  damages  does  not  make  taking  invalid 1049 

of  damages  for  discontinuance  of  proceedings 1107 

of  damages,  how  pleaded 1061 

of  defective  notice   1079 

of  defects  in  petition  for  damages 1060 

of  insufficient  description   1055 

of  lack  of  notice  by  appearance 936 

of  right  to  have  additional  servitude  removed 1396 

of  right  to  possession 1264,  1268 

of  right  to  possession  not  waiver  of  compensation 1275 
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WAR  pact 

Secretary  of,  condemnation  by . . ; 1036 

Secretary  of,  permission  to  obstruct  navigable  waters  by 103 

taking  in  time  of 263,  265 

WAREHOUSE 

not  a  public  use 221 

WARRANTS,  MUNICIPAL 

compensation  cannot  be  paid  in 625 

WARRANTY,  COVENANT  OF 

whether  taking  by  eminent  domain  included  by 74 

WASHINGTON 

constitution  of,  art.  I,  §  16 125,  157,  237,  245,  250,  640,  814,      939 

set-off  of  benefits  in 814 

WATCHMAN 

necessity  of  employing  as  damage 735 

WATER 

in  its  natural  state  not  property 404 

surplus,  sale  of  436 

WATER  COMPANY 

authority  to  take  land  for  spur  track 993 

may  be  allowed  to  exercise  eminent  domain 200 

WATER  DISTRICT 

may  be  allowed  to  exercise  eminent  domain 200 

not  a  municipal  corporation 1303 

WATERFRONT 

improvement  of  a  public  use 199 

WATERING  TROUGH 

not  an  additional  servitude 519 

WATER  PIPE 

cannot  be  laid  through  private  land  without  compensation. . .  .  308 

constitutes  a  public  use 201 

easement  taken  for 617 

interference  with  not  taking 377 

liability  for  bursting  of 1382 

municipal  corporation  not  entitled  to  compensation  for  laying 

in  highway 395 
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WATER  PIPE  —  Continued  page 

not  additional  servitude  upon  highway 572 

not  additional  servitude  upon  railroad 607 

on  private  land  private  property 383 

presumption  of  negligence  from  bursting-  of 1382 

removal  of,  no  damages  for ' 326 

WATER  POWER 

taking  for,  public  use  when 202,  205 

See  also  MnjjS 

WATERS  AND  WATERCOURSES 

access  to  channel,  right  of 424 

accretion,  extension  of  highway  into  by 441 

affecting  flow  of  as  damage 894 

alluvion,  right  to 431 

appropriation,  doctrine  of  prior 436 

banks  of,  private  property 417 

bathing,  right  of  in 406,  448 

bed  of,  ownership  of 408 

bed  of,  subject  to  right  of  navigation 419 

boom  across,  injury  to 420 

bridge  across,  compensation  for  construction  of 429 

bridge  across,  compensation  for  injury  to 459 

canal,  taking  of  for 435 

cannot  be  taken  for  sewer  without  compensation 308 

cannot  be  widened  and  straightened  without  compensation ....  419 

classified 411 

dam  across,  compensation  for 429 

diversion  of,  a  taking  when 432,  434 

by  railroad  a  public  use 189 

from  one  state  by  authority  of  another 94 

in  arid  districts 438 

measure  of  damages  for 435 

to  improve  navigation   elsewhere 421,  423 

division  of  tract  by 741 

dock,  filling  of  by  sewage 442,  457 

flats,  reclamation  of 458 

fishing,  right  of  in 411,  431 

fish,  obstruction  to  passage  of 460 

flooding  by,  a  taking  when 313,  418 

flood  water  from  levee  as  damage 894 

harbor  lines,  establishment  of  in 423,  453,  456 

ice,  right  of  cutting 406,  431 

improvement  of  a  public  use 197 
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WATERS  AND  WATERCOURSES  —  Continued  page 

improvement  of  for  logging  a  public  use 258 

injunction  against  unlawful  diversion  of 1258 

interest  taken  in  for  canal 612 

interstate,  interference  with  by  state  authority 93 

irrigation,  taking  for 435 

lighthouse,  no  compensation  for 420 

may  be  taken  for  public  water  supply 200 

municipal  corporation  not  bound  to  clear  out 1326 

municipal  corporation,  rights  in  as  riparian  owner 438 

navigable,  public  right  of  improvement  of 421 

navigable,   what   constitute 407 

navigation,  obstruction  of 460 

navigation,  public  right  of  in 419 

nuisance  in,  authorization  of 446 

obstruction  of,  lawful  when 429 

obstruction  of,  liability  for 820,  834,  884 

obstruction  of,  liability  of  railroad  for 1392 

obstruction  of,  muncipal  corporation  may  be  required  to  pay 

for 967 

oyster  beds,  damage  to 423,  442,  447 

police  power  over 406 

pollution  of,  liability  for. ! 441,  443,  1380 

pollution  of,  riparian  right  of 406,  451 

prescriptive  rights  in  as  property 451 

public  and  private  distinguished 407 

public,  held  in  trust  for  the  people 413 

may  be  granted  to  private  owners 414 

may  be  used  by  public  as  of  right 413 

private  property  above  high  water  mark 415 

use  of,  regulation  of 415 

railroad  company,  right  of  in 439 

regulation  of  rights  in  a  taking  when 406 

taking  for  public  water  supply 435 

taking  of,  description  required 1055,  1070 

tidal,  ownership  of  bed  of 409 

tieing  up  to  banks,  right  of 416 

treated  as  single  piece  of  property 230 

United  States,  rights  of  over 423 

unnavigable,  compensation  for  improving 422 

wharves,  right  to  erect  in 441,  453,  456 

WATERSHED 

preservation  of,  taking  for,  authorized 992 
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WATER  SUPPLY  page 

authority  to  take  for,  to  detriment  of  park 1003 

constitutes  a  public  use 200 

extent  of  interest  taken  for 815 

for  city  of  London 8 

may  be  taken  over  by  municipal  corporation 979 

municipal   use    992 

protection  of  a  taking 449 

right  to  cut  ice  in,  retained 617 

right  to  maintain  mill  in  retained 616 

riparian  rights  in  retained 616 

taking  by  municipal  corporation  as  a  riparian  right 439 

taking  from  private  watercourse,  compensation  for 434 

taking  from  public  watercourse,  no  compensation  for 432 

WATER  TANK 

for  railroad  a  public  use 190 

WATER  WORKS 

authority  to  take  for  levee 1003 

cannot  be  taken  without  compensation 382 

damages  from  in  Massachusetts 838 

liability  for  negligent  construction 1381 

liability  for  pumping  underground  water 1381 

private  property  of  municipal  corporation 401 

WHARF 

at  end  of  highway,  right  to  erect 441 

compensation  for  taking  of 456 

constitutes   private    property 453 

for  pleasure  boating  not  public  use 165 

interference  with  use  of,  compensation  for 457 

private,  not  a  public  use  200 

public,  an  easement 618 

public,  a  public  use 199 

right  of  riparian  owner  in 453 

WHEELING  BRIDGE 

ease  of  the 102 

WIDENING 

of  highway  constitutes  a  public  use 173 

of  highway  may  be  a  special  benefit 768 

of  highway  public  use  though  made  necessary  by  railroad 176 

of  railroad  constitutes  a  public  use 189 
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additional  servitude  when 575 

damage  by  induction,  no  compensation  for 380 

damages  for  crossing  railroad 385 

feed,  not  additional  servitude 552 

interference  with  not  taking 375 

personal  property  381 

trees  may  be  cut  to  make  room  for  when 486 

WISCONSIN 

constitution  of,  art.  I,  §  5 940 

art.  XI,  4  2 922 

art.  XI,  $  3a 125 

art.  XI,  J    3b 181 

interest  on  compensation  in 656 

right  to  erect  wharves  in 455 

set-off  of  benefits  in 815 

WITNESSES 

limitation  of  number  of 1187 

may  be  compelled  to  testify 270,       368 

See  also  Evidence  and  Expert  Witnesses 

WOMAN,  MARRIED 

right  of  to  share  in  compensation 345 

taking  of  land  of 1032 

WOOD,  C.  J. 

opinion  of 778 

WOODLAND 

may  be  taken  for  park 164 

WRITS 

ad  quod  damnum,  see  Ad  Qtjod  Damnum 
certiorari,  see  Certiorari 
ejectment,  see  Ejectment 
entry,  see  Entry,  Writ  of 
injunction,  see  Injunction 
mandamus,  see  Mandamus 
prohibition,  see  Prohibition 
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Compiled  Statutes  of,  §  3855 815 

constitution  of,  art.  1,  §  9 940 

art.  I,  §  32 118,  125,  227,  237,  245,  250,  255 

art.  II,  J  1 898 

set-off  of  benefits  in 815 

ZENGER 

trial  of 42 
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